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Oklahoma  Ry.  Co.  v.  Boles. 

(Supreme  Court  of  Oklahoma,  Jan.  16,  1912.) 
[120  Pac.  Rep.  1104.] 

Evidence — ^Transcript     of    Stenographer's     Notes — Admissibility. — 

The  requirement  of  section  4548  of  Wilson's  Rev.  &  Ann.  St.  (sec- 
tion 5881,  Snyder's  Compiled  Laws  1909)  that  every  deposition  in- 
tended to  be  read  in  evidence  on  the  trial  must  be  filed  at  least  one 
day  before  the  dav  of  trial,  does  not  apply  to  the  transcript  of  a 
stenographer's  notes  referred  to  in  section  7  of  article  1  of  chapter 
23,  Wilson's  Rev.  &  Ann.  St.  (section  1942.  Snyder's  Compiled 
Laws),  which  provides  for  the  filing  of  stenographer's  notes  with 
the  clerk  of  the  court,  and  that  the  same  shall  be  a  part  of  the  rec- 
ord, and  that  "any  longhand  transcript  of  notes  so  filed  and  duly 
certified  by  the  reporter  *  *  *  shall  be  admissible  as  evidence  in  all 
cases  of  like  force  and  effect,  as  testimony  taken  in  the  cause  by 
deposition,  and  subject  to  the  same  objection." 

Evidence: — Documentary — Stenographer's  Notes. — Section  7,  art.  1, 
c,  23,  of  Wilson's  Rev.  &  Ann.  St.  (section  1942,  Snyder's  Compiled 
Laws  1909),  making  the  transcript  of  the  notes  of  a  court  ste- 
nographer evidence  in  a  case  in  the  same  way  as  a  deposition,  does 
not,  by  implication,  prevent  such  stenographer  from  testifying  as  to 
what  was  the  evidence  of  a  witness  at  a  former  trial,  as  shown  by 
his  notes. 

Carriers — ^Injury  to  Passengers — Contributory  Negligence.* — It  is 
not  contributory  negligence  per  se  for  a  person  to  alight  from  a 
moving  street  car,  and  the  question  of  whether  the  person  so  alight- 
ing is  guilty  of  contributory  negligence  depends  upon  the  rate  of 
speed,  the  place,  and  other  circumstances. 

(Syllabus  by  the  Court.) 

Commissioners*  Opinion,  Division  No.  2.  Error  from  District 
Court,  Oklahoma  County;  George  W.  Clarke,  Judge. 

Action  by  Lettie  M.  Boles  against  the  Oklahoma  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 


*See  last  foot-note  of  Birmingham,  etc.,  Co.  v.  Girod  (Ala.),  36 
R  R  R.  727,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  first  foot-note  of 
Sandiin  v.  Lexington  Ry.  Co.  (Ky.),  30  R.  R.  R.  498,  53  Am.  &  Eng. 
R.  Cas.,  N.  8.,  498. 


•    • 


•.     •• 


•    r 
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•  •  • 

Shurhet,  Keaton  &  Wells,  for  plaintiff  in  error. 
''Thorp  &  Thorp,  for  defendant  in  error. 

a  • 

.•  ^'-.KossER,  C.  This  was  a  suit  by  Lettie  M.  Boles  against  the  Ok- 
/•/•'fehoma  Railway  Company  for  damages  for  personal  injuries  al- 
*•/•  leged  to  have  sustained  as  she  was  alighting  from  one  of  defend- 
ant's cars  on  Main  street  in  Oklahoma  City.  Upon  the  trial  of 
the  case,  the  defendant  offered  in  evidence  the  stenographer's 
transcript  of  the  testimony  of  J.  W.  Hopkins  and  J.  C.  Bernard, 
taken  at  a  former  trial  of  the  same  case.  The  evidence  showed 
that  Hopkins  was  the  motorman  on  the  car  at  the  time  of  the  ac- 
cident, and  also  showed  that  he  was  a  nonresident  of  the  state  at 
the  time  of  the  trial,  and  that  his  presence  at  the  trial  could  not 
be  had. 

[1]  Plaintiff  does  not  question  the  materiality  of  his  testimony. 
The  court  excluded  the  transcript  of  his  testimony  upon  the 
ground  that  the  transcript  was  not  filed  one  day  before  the  trial, 
as  required  by  section  5881  of  Snyder's  Compiled  Laws  with  ref- 
erence to  depositions.  This  action  of  the  court  was  error.  Sec- 
tion 1942,  Snyder's  Compiled  Laws,  provides  that :  "The  short- 
hand reporter  shall  file  his  notes  taken  in  any  case,  with  the 
clerk  of  the  court  in  which  the  cause  was  tried,  and  the  same 
shall  be  a  part  of  the  record  in  the  cause.  Any  longhand  tran- 
script of  notes  so  filed,  duly  certified  by  the  reporter  of  the  court 
who  took  the  evidence  as  correct,  shall  be  admissible  as  evidence, 
in  all  cases  of  like  force  and  effect,  as  testimony  taken  in  the 
cause  by  deposition,  and  subject  to  the  same  objections."  It  was 
not  the  purpose  of  this  statute  to  require  the  transcript  to  be  filed 
one  day  before  the  trial  as  depositions  are,  but  merely  that  the 
competence  of  the  evidence  should  be  subject  to  the  same  objec- 
tions as  evidence  taken  upon  deposition.  The  notes  were  filed 
and  were  a  part  of  the  record  in  the  case.  The  official  stenogra- 
pher by  transcribing  them  merely  made  them  intelligible.  That 
could  be  done  at  any  stage  of  the  proceeding.  The  third  section 
of  the  statute  of  Vermont,  with  reference  to  stenographers,  pro- 
vided for  the  filing  with  the  clerk  within  a  time  fixed  of  all  evi- 
dence and  proceedings  in  all  cases  directed  by  the  presiding  judge, 
and  the  furnishing  of  copies  to  any  parties  interested.  The 
fourth  section  provided  that  such  transcripts  in  cases  ordered  to 
be  reported  by  the  presiding  judge  duly  certified  by  the  reporter 
should  be  received  in  evidence  in  any  cause  where  the  subject- 
rftatter  would  be  admissible  under  rules  of  evidence.  Laws  1878, 
No.  44.  In  Bridgman  v.  Corey's  Estate,  62  Vt.  1,  20  Atl.  273,  it 
was  held  that  the  transcript  of  the  evidence  in  a  former  trial, 
made  by  a  stenographer,  was  admissible  though  not  filed  nor  or- 
dered by  the  judge.  In  the  course  of  the  opinion,  after  quoting 
the  statute,  Royce,  C.  J.,  said :  "There  can  be  no  doubt  as  to  the 
object  and  purpose  of  the  statute  above  referred  to.     It  was  to 
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preserve  the  proceedings  and  evidence  in  causes  in  a  manner  and 
form  that  would  be  authentic  and  certain,  as  well  as  to  expedite 
the  transaction  of  business  by  the  court,  and  for  the  benefit  of 
those  who  might  be  interested  in  the  proceedings.  With  that  pur- 
pose in  view  the  reporter  was  made  an  official  of  the  court,  to  be 
sworn  before  entering  upon  his  duties,  and  made  responsible  for 
the  correctness  of  his  reports,  and  the  copies  made  by  him,  and 
certified  to  be  correct.  His  duties  are  prescribed  by  the  statutes 
providing  for  his  appointment,  and,  while  acting  in  the  discharge 
of  his  duties,  he  is  acting  under  the  order  of  the  court  making 
the  appointment.  He  is  required  to  furnish  a  copy  of  his  notes  to 
any  party  interested,  and  upon  request  and  the  payment  of  fees. 
The  fact  that  it  might  have  been  made  under  a  special  order  of 
the  court  was  not  intended  to  affect  the  question  of  its  admissi- 
bility as  evidence,  and  to  make  its  admissibility  depend  upon  such 
an  order  would,  in  our  judgment,  be  contrary  to  the  spirit  and 
the  intent  of  the  law." 

The  reason  which  requires  the  filing  of  the  deposition  one  day. 
before  trial  has  no  application  to  the  transcript  of  testimony 
made  by  the  stenographer.  In  the  case  of  a  deposition,  it  is  nec- 
essary that  it  should  be  on  file  so  that  all  parties  can  examine  and 
see  whether  it  is  the  testimony  that  was  actually  given  by  the 
witness,  and  also  whether  or  not  it  is  properly  certified  and  trans- 
mitted in  the  proper  wiy.  The  deposition  not  having  been  taken 
before  the  court,  but  before  an  official  usually  chosen  by  one  of  the 
parties,  it  is  necessary  that  all  matters  of  form  in  connection  with 
its  taking  should  be  strictly  complied  with  and  carefully  scruti- 
nized. But  the  stenographer  is  an  officer  of  the  court,  chosen  by 
the  judge  of  the  court  rather  than  the  parties,  and  his  notes  are 
on  file  with  the  clerk,  and  may  be  referred  to  to  disprove 
the  correctness  of  his  transcript.  The  statute  makes  the 
filed  notes  a  part  of  the  record,  and  being  the  record,  though  to 
most  people  in  an  unintelHgible  form,  a  transcript  from  them  is 
a  transcript  from  the  record  just  as  the  transcript  of  any  other 
record  would  be.  It  is  not  necessary  to  refile  the  transcript  so 
made,  where  the  original  notes  have  been  on  file. 

[2]  When  the  transcript  was  excluded,  the  defendant  offered 
the  stenographer,  who  took  the  testimony  of  the  absent  witness, 
to  prove  what  the  testimony  was  by  reading  from  his  shorthand 
notes.  The  court  also  excluded  this  testimony.  In  the  case  of 
Wilmoth  V.  Wheaton,  81  Kan.  29,  105  Pac.  39,  it  was  decided  by 
the  Supreme  Court  of  Kansas  that  the  statute  of  that  state  which 
provides  "that  the  transcript  of  notes  of  any  duly  appointed 
court  stenographer  of  any  proceedings  taken  by  such  stenogra- 
pher in  any  court  of  record  in  the  state  of  Kansas  which  shall 
thereafter  be  transcribed  by  such  stenographer,  and  thereafter 
verified  by  his  affidavit  as  being  a  full  and  true  transcript  of  the 
notes  taken  by  him  at  any  trial  or  other  legal  proceeding  before 
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such  court  of  record,  or  certified  by  him  to  be  a  true  copy  of  all 
the  evidence  of  any  witness  or  witnesses  used  and  examined  in 
such  legal  proceedings  before  a  court  of  record,  may  be  intro- 
duced in  evidence  by  any  party  desiring  to  use  the  same  under 
like  circumstances  and  with  like  effect  as  the  deposition  of  such 
witness  or  witnesses,"  was  enacted  as  an  extension  to  the  use  of 
stenographer's  notes,  and  not  as  a  limitation  upon  such  use,  and 
that  it  was  proper  for  the  trial  court  to  permit  the  stenographer 
to  read  his  stenographic  notes  of  the  testimony  of  witnesses  taken 
upon  a  former  trial.  See,  also,  Thiede  v.  Utah  Territory, 
159  U.  S.  510,  16  Sup.  Ct.  62,  40  L.  Ed.  237;  Dady  v.  Condit, 
104  111.  App.  507;  Smith  v.  Scully,  66  Kan.  139,  71  Pac.  249; 
Wright  V.  Wright,  58  Kan.  525,  50  Pac.  444.  Even  though  plain- 
tiff was  correct  in  the  contention  that  the  transcript  was  incom- 
petent because  not  filed  one  day  before  trial,  yet  it  was  certainly 
competent  to  prove  by  the  stenographer's  notes  the  testimony  of 
the  witness  at  a  former  trial  (the  stenographer  being  present  and 
ready  to  testify  as  to  the  correctness  of  the  notes)  under  the 
rule  that  a  witness  may  testify  concerning  memoranda  made  by 
him,  which  he  knows  to  have  been  correct  at  the  time  it  was 
made,  though  he  has  no  independent  recollection  of  the  facts 
stated  in  the  memoranda. 

It  is  not  necessary  to  notice  all  the  other  assignments  of  error, 
but,  in  view  of  the  fact  that  there  must  be  another  trial,  it  is 
necessary  to  notice  the  assignment  with  reference  to  the  instruc- 
tion of  the  court. 

[3]  The  court  instructed  the  jury,  in  substance,  that  alighting 
from  a  moving  car  was  not  contributory  negligence  per  se,  and 
that  the  question  whether  or  not  alighting  from  a  moving  car 
was  negligence  depended  upon  the  circumstances  of  each  case, 
and  depended  upon  whether  the  danger  was  so  obvious  that  a 
person  would  not  have  made  the  attempt  under  like  circumstances, 
and  told  the  jury  that  in  passing  upon  the  question  they  should 
take  into  consideration  the  rate  of  speed  the  car  was  moving,  the 
place  where  the  accident  occurred,  and  the  other  circumstances. 
This  was  not  error.  It  is  not  necessarily  negligence  for  a  person 
to  alight  from  a  moving  car,  and  as  to  whether  or  not  such  an 
act  constituted  negligence  depends  upon  the  circumstances.  In 
Carr  v.  Eel  Riber  &  E.  R.  Co.,  98  Cal.  366,  33  Pac.  213,  21  L.  R. 
A.  354,  the  court  said :  "The  earlier  cases  in  many  instances  rec- 
ognized the  principle  of  negligence  per  se  in  alighting  from  a 
moving  train,  but  modern  authority  to  a  great  extent  has  sup- 
planted that  doctrine  with  broader  views  upon  the  question." 
See,  also,  St.  Louis,  Iron  Mt.  &  So.  Pac.  Ry.  Co.  v.  Person,  49 
Ark.  182,  4  S.  W.  755 ;  Central  Ry.  &  Banking  Co.  v.  Miles,  88 
Ala.  256,  6  South.  696;  L.  &  N.  Ry.  Co.  v.  Crump,  119  Ind.  542, 
21  N.  E.  31,  12  Am.  St.  Rep.  443;  Omaha  St.  Ry.  Co.  z\  Craig, 
39  Neb.  601,  58  X.   W.  209;  New  Jersey  Traction  Co.  z\  Card- 
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ner,  60  N.  J.  Law,  571,  38  Atl.  669;  Crissey  v,  Hestonville,  etc., 
Ry.  Co.,  75  Pa.  83 ;  Brown  v,  Seattle  City  R.  Co.,  16  Wash.  465, 
47  Pac.  890;  Conley  z/.  Forty-Second  St.  R.  Co.,  2  N.  Y.  Supp. 
229. 

The  defendant  complains  that  the  court  neglected  to  instruct 
the  jury  upon  the  theory  of  the  plaintiff  that  the  car  had  stopped 
the  second  time  when  she  attempted  to  alight,  and  that  her  fall 
was  caused  by  its  sudden  stopping  as  she  was  in  the  act  of 
alighting.  No  request  appears  to  have  been  made  to  the  court  to 
instruct  upon  this  theory,  and  therefore  no  one  is  entitled  to 
complain  of  his  failure  to  so  instruct. 

For  the  error  in  excluding  the  testimony  of  the  witness  Hop- 
kins, the  case  should  be  reversed  and  the  cause  remanded. 

Per  Curiam.    Adopted  in  whole. 


Burnham  z/.  Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  Dec.  29,  1911.) 
[133   N.   W.   Rep.  952.] 

Carriers — Ejection  of  Passenger — Damages — Tender  of  Second 
Fare* — A  passenger  who  paid  his  full  cash  fare  on  the  train,  but 
was  not  given  a  cash-fare  receipt,  is  not  bound  to  tender  a  second 
fare,  or  otherwise  be  limited  to  nominal  damages  for  ejection;  the 
conductor,  who  made  a  mistake  by  giving  him  a  hat  check  to  a  sta- 
tion before  that  to  which  he  paid,  having  refused  to  listen  to  his 
explanation,  which,  when  he  was  finally  permitted  to  give  it,  after 
ejection,  set  him  right,  and  secured  permission  for  him  to  continue 
his  journey;  and  the  conductor  having  had  in  his  possession  a  copy 
of  the  receipt,  which,  with  a  little  care  and  examination,  would  have 
explained  and  made  clear  the  whole  difficulty. 

Carriers — Ejection  of  Passenger — Damages. — In  view  of  evidence 
of  rude,  profane,  and  abusive  language  of  the  conductor  to  a  pas- 
senger in  the  presence  of  his  wife  and  other  passengers,  held,  a 
verdict  for  $350  for  his  ejection  was  authorized. 

Error  to  Circuit  Court,  Clinton  County;  Kelly  S.  Searl,  Judge. 

Action  by  Jasper  A.  Burnham  against  the  Detroit,  Grand  Ha- 
ven &  Milwaukee  Railway  Company.  Judgment  for  plaintiff; 
defendant  brings  error.    Affirmed. 

*See  extensive  note,  38  R.  R.  R.  322,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  .322;  Hayes  v.  Wabash  R.  Co.  (Mich.),  38  R.  R.  R.  511,  61  Ani. 
&  Eng.  R.  Cas.,  N.  S.,  511;  third  foot-note  of  Smith  v.  Southern 
Ry.  Co.  (S.  Car,),  40  R.  R.  R.  723,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  723; 
Louisville,  etc..  R.  Co.  v.  Scott  (Ky.),  39  R.  R.  R.  466,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  466. 
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Argued  before  Ostrander,  C.  J.,  and  Steere,  Moore,  Brooke, 
and  Stone,  JJ. 

Harrison  Geer,  for  appellant. 
Lyon  &  Moinet,  for  appellee. 

Stone,  J.  This  is  an  action  on  the  case,  in  which  the  plaintiff, 
a  resident  and  business  man  of  St.  Johns,  Mich.,  seeks  to  recover 
from  defendant  damages  for  a  claimed  wrongful  ejection  from 
one  of  its  west-bound  passenger  trains,  on  the  morning  of  Au- 
gust 26,  1910. 

It  appears  that  the  plaintiff  and  his  wife,  who  had  been  visit- 
ing near  the  city  of  Flint,  came  to  Durand  and  took  the  defend- 
ant's west-bound  train  No.  19,  due  to  leave  there  at  9:45  a.  m., 
for  St.  Johns.  Neither  of  them  had  tickets.  The  plaintiff's  wife 
claims  to  have  gone  on  the  train,  entered  a  car,  taken  her  seat, 
and  paid  her  fare,  in  money,  to  the  conductor.  The  plaintiff 
stood  on  the  easterly  platform  of  the  passenger  coach,  imme- 
diately ahead  of  the  parlor  car,  described  as  the  vestibule.  There 
were  two  other  gentlemen  standing  on  the  platform  with  him  as 
the  train  left  Durand ;  the  destination  of  one  of  them  was  Ovid. 
This  Ovid  passenger  (whose  name  plaintiff  does  not  know)  and 
plaintiff  continued  to  ride  on  the  platform  as  the  train  approached 
Vernon  Station,  which  is  the  first  stop  west  of  Durand.  Just  be- 
fore the  train  stopped  there,  the  conductor  came  to  plaintiff  and 
the  other  man  and  collected  their  fares.  Plaintiff  paid  62  cents, 
consisting  of  two  quarters,  one  ten-cent  piece,  and  two  pennies — 
the  proper  and  legal  fare  from  Durand  to  St.  Johns.  The  man 
destined  for  Ovid  also  paid  the  legal  cash  fare  to  his  destination. 

According  to  the  plaintiff's  claim,  the  conductor  did  not  have 
time  to  give  them  their  hat  checks  before  the  train  stopped  at 
Vernon,  as  it  was  necessary  for  him  to  get  off  and  attend  to  his 
train.  He  claims,  and  testified,  that  the  conductor  tore  off  from 
his  pad  a  couple  of  cash-fare  slips,  and  threw  them  on  the  plat- 
form at  the  plaintiff's  feet;  that  plaintiff  did  not  pick  them  up, 
and  therefore  had  no  cash-fare  slip  to  show  the  amount  of  fare 
he  had  paid.  After  the  train  left  Vernon,  the  conductor  came 
to  plaintiff  and  this  man  from  Ovid,  who  were  yet  standing  on 
the  platform  of  the  passenger  coach,  and  took  from  his  pocket 
two  hat  checks,  wrote  something  upon  each  of  them,  and  placed 
one  in  plaintiff's  hat  and  one  in  the  hat  of  the  man  from  Ovid. 
The  plaintiff  testified  that  he  did  not  know  what  the  conductor 
wrote  upon  the  hat  check,  and  did  not  look  to  see. 

Soon  after  this,  the  plaintiff  went  into  the  coach  and  took  a 
seat,  either  the  second  or  third  from  the  east  end  of  the  coach 
and  on  the  south  side,  sitting  immediately  ahead  of  his  wife.  He 
was  somewhat  afflicted  with  asthma,  and  claims  that  he  had  been 
suffering  therefrom  during  the  previous  night,  was  sleepy,  and 
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soon  after  taking  his  seat  fell  asleep.  As  the  train  left  Ovid,  the 
conductor  came  through,  saw  plaintiff  asleep,  and  testified  that 
he  observed  plaintiff's  hat  check,  showing  that  he  was  a  passen- 
ger whose  destination  was  Ovid.  *  The  conductor  awakened  the 
plaintiff  and  inquired  where  he  was  going,  and  was  informed  by 
plaintiff  that  he  was  going  to  St.  Johns.  The  conductor  told  him 
that  his  hat  check  showed  that  his  destination  was  Ovid,  and  that 
if  he  was  going  to  St.  Johns  he  would  have  to  pay  18  cents, 
which  was  the  legal  fare  from  Ovid  to  St.  Johns.  The  plaintiff 
informed  the  conductor  that  he  had  paid  his  fare  to  St.  Johns  in 
cash,  and  that  the  conductor  must  have  made  a  mistake  in  the 
hat  check.  The  conductor  then  asked  him  for  his  cash-fare  slip ; 
and  plaintiff  testified  that  he  informed  the  conductor  that  he  had 
no  cash- fare  slip;  that  the  conductor  threw  it  on  the  floor  when 
he  tore  it  off  his  pad.  The  conductor  insisted  that  the  plaintiff 
should  either  pay  the  additional  18  cents,  the  legal  fare,  or  leave 
the  train  at  Shepardsville,  the  next  station  west  of  Ovid,  and 
near  which  the  train  was  at  that  time.  As  the  train  reached  that 
station,  the  conductor  again  asked  plaintiff  to  pay  his  fare  or 
leave  the  train.    He  declined  to  do  either. 

There  is  a  good  deal  of  conflict  in  the  testimony  as  to  just 
what  occurred  here.  The  plaintiff  claims,  and  offered  testimony 
in  support  of  his  claim,  that  he  sought  to  explain  to  the  conductor 
all  of  the  circumstances  attending  the  payment  of  his  fare,  but 
that  the  conductor  became  angry  and  refused  to  listen  to  him ; 
that  he  swore  at  the  plaintiff,  called  him  a  deadbeat  in  a  loud 
voice,  and  said  that  he  met  such  deadbeats  every  day;  and  that 
he  took  hold  of  the  plaintiff  in  a  violent  manner,  and  ejected  him 
from  the  train  by  force.  On  the  other  hand,  the  conductor 
claims,  and  testified,  that  when  the  plaintiff  declined  to  pay  he 
thereupon  took  hold  of  plaintiff  with  no  more  force  than  was  nec- 
essary, raised  him  from  his  seat,  and  that  plaintiff  walked  down 
the  aisle  and  out  through  the  east  door  of  the  passenger  coach, 
and  stepped  down  onto  the  station  platform  at  Shepardsville. 
There  were  from  25  to  40  passengers  in  the  car  at  this  time. 

It  is  undisputed  that  as  the  train  started  west  from  the  station 
the  plaintiff  again  boarded  it,  came  in,  and  took  his  seat  by  his 
wife  in  the  coach;  that  the  conductor  came  through  the  train 
shortly  after  this,  and  observing  the  plaintiff  said,  in  substance, 
to  him :  "I  thought  I  put  you  off  at  Shepardsville."  The  plain- 
tiff replied,  in  substance:  "You  did,  but  I  got  on  again."  The 
conductor  then  informed  him  that  they  were  going  in  on  the  sid- 
ing a  little  west  of  Shepardsville  to  permit  a  train  to  pass  them, 
and  that  when  they  got  there  he  would  put  the  plaintiff  off  the 
train  again,  unless  he  paid  his  fare.  At  this  point,  also,  there  is 
a  sharp  conflict  in  the  testimony  as  to  just  what  took  place,  and 
the  manner  and  conduct  of  the  conductor;  the  plaintiff  claiming, 
and  offering  testimony  in  support  of  the  claim,  that  the  conductor 
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again  made  use  of  profane  language,  and  in  a  loud  tone  of  voice, 
which  could  be  heard  throughout  the  car,  denounced  the  plain- 
tiff as  a  deadbeat,  and  saying  that  when  he  put  him  off  the  next 
time  he  (plaintiff)  would  stay  off.  While  the  conductor  claims 
and  testified,  and  offered  evidence  supporting  his  claim,  that 
when  the  plaintiff  refused  to  pay  the  fare  or  leave  the  train,  un- 
less he  was  ejected  therefrom,  he  (the  conductor)  thereupon 
took  hold  of  plaintiff's  shoulder,  raised  him  out  of  his  seat,  and 
the  plaintiff  walked  out  of  the  train  onto  the  ground.  The  train 
waited  at  this  siding  some  minutes,  and  both  the  plaintiff  and 
conductor,  standing  outside,  indulged  in  some  loud  and  profane 
language. 

It  is  again  the  claim  of  the  plaintiff  that  at  this  point  the  con- 
ductor asked  him  where  he  paid  his  fare,  and  that  he  then,  for 
the  first  time,  was  permitted  to  explain  to  the  conductor  the 
circumstances;  that  he  stated  to  the  conductor  there  that 
he  had  paid  him  between  Durand  and  Vernon,  particularly 
stating  the  change  which  he  gave  him,  and  the  circumstances  of 
standing  on  the  platform  with  the  other  man,  and  suggested  to 
the  conductor  that  he  must  have  made  a  mistake,  and  put  plain- 
tiff's check  in  the  Ovidman's  hat,  and  the  Ovid  man's  check  in 
his  hat.  The  plaintiff  testifies  that  the  conductor  then  said:  "I 
remember;  it  is  all  right;  get  on  there,  and  go  on.  You  are  all 
right ;  I  remember  it  now."  Whereupon  he  was  permitted  to  en- 
ter the  car  and  ride  to  St.  Johns,  and  that  the  conductor,  follow- 
ing him  into  the  car,  explained  to  those  sitting  near  the  plaintiff 
that  there  had  been  a  mistake,  but  that  the  plaintiff  had  paid  his 
fare. 

On  the  other  hand,  the  conductor  claims,  and  offered  testimony 
in  support  of  his  position,  that  while  standing  upon  the  ground 
and  talking  with  the  plaintiff  that  he  (plaintiff)  reached  into  his 
pocket  and  brought  out  and  showed  to  the  conductor  a  cash- fare 
receipt;  that  he  (the  conductor)  looked  at  it,  and  that  it  was  for 
62  cents;  that  thereupon  the  conductor  reached  into  his  own 
pocket  and  pulled  out  his  cutter,  and  saw  it  was  serially  the  same 
number;  that  they  use  a  cash-fare  cutter,  and  that  they  cut  the 
cash-fare  receipts  off,  and  they  are  numbered  serially,  and  he 
saw  that  that  one  was  one  of  those  serial  numbers  that  came  off 
that  cutter  for  that  day;  whereupon  he  apologized  to  the  plain- 
tiff, shook  hands  with  him,  and  helped  him  onto  the  train,  and 
told  him  that  if  he  had  shown  him  that  in  the  first  place  there 
woukl  have  been  no  trouble. 

The  conductor  testified  that  he  took  the  fares  just  as  the  train 
was  coming  into  Vernon ;  that  one  man  was  for  Ovid  and  one 
for  St.  Johns ;  and  that  each  paid  cash  fare.  He  further  testified 
that  he  did  not  remember  what  he  did  with  the  cash  slips,  and 
that  he  could  not  say  that  the  plaintiff  was  wrong  in  the  state- 
ment that  he  threw  them  upon  the  platform.     He  remembered 
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that  he  did  not  issue  the  hat  checks  at  the  same  time  that  he  col- 
lected the  fares.  He  further  testified  as  follows;  "I  kept  the 
memorandum  and  duplicate  of  cash  slips  to  turn  in,  so  that  if  I 
issued  a  cash  slip  for  Burnham's  fare  and  threw  it  on  the  floor 
I  had  a  duplicate  in  my  pocket.  Mine  would  show  the  stations 
from  which  to  which  the  fare  was  paid ;  and  I  had  it  right  in  my 
pocket  at  the  time  of  this  controversy  with  Mr.  Burnham." 

He  further  testified  that  he  could  not  examine  his  cash-fare 
slips  to  see  if  he  had  a  cash-fare  slip  corresponding  with  the 
claim  of  the  plaintiff  that  he  had  paid  his  fare  from  Durand  to 
St.  Johns,  without  having  the  passenger's  cash-fare  receipt  to 
compare  with  it;  that  he  knew  that  62  cents  was  the  fare  from 
Durand  to  St.  Johns,  and  that  he  did  not  collect  at  the  time  he 
testified  of  any  other  place  from  any  of  those  stations  west  of 
Durand  where  62  cents  was  the  fare  from  that  station  to  some 
point  west;  that  his  end  of  the  slip  would  show  the  stations  and 
the  amoimt ;  that  he  did  not  examine  his  slips  to  ascertain  whether 
he  had  any,  and  if  so  how  many,  slips  showing  62  cents  paid 
fare  from  Durand  to  St.  Johns.  He  claims  that  it  would  have 
been  necessary  for  him  to  have  examined  the  hat  checks  of  all 
the  passengers  to  have  determined  that  the  plaintiff  had  paid  his 
fare.     The  following  occurred  upon  cross-examination: 

"Q.  If  you  looked  at  your  cash  checks,  they  would  show,  if 
you  had  any,  and  if  so  how  many,  cash  checks  showing  62  cents 
fare  paid  from  Durand  to  St.  Johns,  wouldn't  it?  A.  Yes,  sir. 
Q.  And  you  didn't  look  at  those,  did  you?  A.  No,  sir.  Q.  If 
you  really  wanted  to  find  out  whether  this  man  paid  his  fare 
from  Durand  to  St.  Johns — 62  cents — you  could  get  some  light 
on  the  subject  by  looking  at  your  part  of  the  cash  check,  couldn't 
you?  A.  I  could  find  out  how  many  were  paid.  Q.  Precisely. 
Do  you  recollect  more  than  two  upon  that  occasion,  namely,  Mrs. 
Burnham  and  Mr.  Burnham,  who  paid  cash  fare  from  Durand 
to  St.  Johns — 62  cents?  A.  I  would  riot  say.  Q.  You  have  no 
recollection  of  more  than  those  two,  have  you?  A.  No,  sir. 
*  *  *  Q.  And  you  made  no  effort  of  any  kind,  character,  or 
nature  to  look  over  your  cash-fare  slips  you  had  in  your  posses- 
sion to  determine  how  many,  if  any,  persons  upon  that  train  had 
paid  cash  fare  from  Durand  to  St.  Johns  that  morning — 62  cents 
— did  you?    A.    No,  sir.!' 

This  witness  further  testified  that  his  duplicate  report,  made 
at  the  end  of  his  run,  showed  two  cash  fares  from  Durand  to  St. 
Johns  that  day,  one  No.  77 ,  and  the  next  No.  78,  and  each  of  them 
62  cents;  that  it  showed  that  he  received  only  two  cash  fares 
from  Durand  to  St.  Johns  that  day.  And  it  also  showed  that  he 
received  a  cash  fare  from  Durand  to  Ovid,  44  cents.  "Q.  You 
are  not  prepared  to  say,  are  you,  but  what  those  two  cash  fares 
from  Durand  to  St.  Johns  upon  that  train  were  paid,  the  one  by 
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Mr.  Bumham  and  the  other  by  Mrs.  Burnham  ?  A.  I  would  not 
say  as  to  Mrs.  Bumham." 

The  case  was  submitted  to  the  jury  under  a  very  full  charge 
by  the  court,  and  a  verdict  of  $500  for  the  plaintiff  was  returned. 

Upon  a  motion  for  a  new  trial,  based  upon  the  grounds  that 
the  verdict  of  the  jury  was  excessive  and  unreasonable,  and  that 
in  no  event  could  the  plaintiff  recover  more  than  nominal  dam- 
ages, the  circuit  judge  announced  that  he  would  order  a  new  trial 
of  the  case,  unless  the  plaintiff  would  accept  S350  damages.  The 
plaintiff  elected  to  accept  this,  and  a  judgment  for  the  plaintiff 
for  $350  was  duly  entered.  The  defendant  has  brought  the  case 
to  this  court,  and  has  assigned  errors  upon  the  rulings  of  the 
court  in  admitting  testimony,  upon  refusals  of  the  court  to  charge 
as  requested  by  defendant,  and  upon  the  charge  of  the  court. 

The  defendant  claims  (1)  that  the  court  erred  in  not  holding 
that  the  case  of  Frederick  v.  Railroad,  Z7  Mich.  343,  and  kindred 
cases,  are  controlling  of  the  case,  and  that  the  plaintiff,  not  hav- 
ing offered  to  pay  his  fare,  could  not  recover  in  the  case,  and  that 
the  court  should  have  directed  a  verdict  for  the  defendant,  as 
requested;  and  (2)  that  the  plaintiff  could  not  recover,  in  any 
event,  more  than  nominal  damages. 

We  have  examined  the  record  with  some  care  and  find  no  re- 
versible error  in  the  rulings  of  the  court  relating  to  the  admission 
of  testimony,  nor  in  the  refusals  to  charge  as  requested. 

From  the  foregoing,  it  will  be  seen  that  there  was  a  sharp 
conflict  in  the  testimony  as  to  the  controlling  facts  in  the  case. 
We  are  of  the  opinion  that  the  case  was  fully  and  fairly  sub- 
mitted to  the  jury  by  the  trial  judge.  We  quote  the  following 
from  the  charge : 

"Now,  gentlemen  of  the  jury,  it  does  not  seem  to  be  seriously 
disputed  here  but  what  Mr.  Bumham  did  actually  pay  his  fare 
from  Durand  to  St.  Johns,  and  that  he  ordinarily  would  be  en- 
titled to  ride  that  distance ;  but  I  charge  you  that,  as  a  matter  of 
law,  that  that  alone  would  not  be  enough  to  entitle  him  to  recover 
here.  The  fact  that  he  had  actually  paid  his  fare  from  Durand 
to  St.  Johns,  and  that  he  was  put  off  the  train  at  Shepardsville, 
would  not  be  enough  to  entitle  him  to  recover.  It  is  the  duty  of 
a  passenger,  and  was  the  duty  of  Mr.  Bumham  in  this  case,  if 
he  received  this  cash  slip  from  the  conductor,  to  retain  it,  and 
when  any  question  was  raised  about  his  right  to  ride  to  his  des- 
tination it  was  his  duty  to  have  produced  the  cash  slip,  if  he  had 
it;  and  if  he  didn't  have  it,  had  lost  it,  or  anything  of  that  kind, 
it  was  his  duty  to  explain  to  the  conductor,  if  he  was  given  an 
opportunity  to  do  so,  the  circumstances  under  which  he  paid  his 
fare.  So  that  the  first  question,  perhaps,  that  you  will  reach  in 
this  case  will  be  the  question  of  whether  or  not  he  received  this 
cash-fare  slip  from  the  conductor.  If  the  conductor  simply  threw 
the  cash  slip  upon  the  floor,  it  would   not  be   the  duty   of  Mr. 
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Bumham  to  pick  it  up;  he  would  have  a  right  to  consider  that 
the  conductor  didn't  treat  that  as  evidence  of  his  right  to  ride, 
and  expected  to  give  him  a  hat  slip,  or  something  of  that  kind. 
He  would  not  be  obliged  to  reach  down  and  pick  it  up.  But,  if 
the  conductor  handed  it  to  him,  it  would  be  his  duty  to  keep  it 
and  preserve  it,  and  produce  it  upon  request.  So  I  charge  you, 
as  a  matter  of  law,  that  if  he  actually  did  receive  this  cash  slip, 
and  had  it  at  the  time  the  controversy  came  up  in  the  car  there, 
and  failed  to  produce  it  when  the  conductor  asked  for  it,  then, 
in  that  case,  he  cannot  recover  in  this  case,  and  your  verdict 
should  be  for  the  defendant,  no  cause  of  action. 

"That  is  for  this  reason,  that,  even  though  he  had  actually  paid 
his  fare,  and  was  entitled  to  ride,  he  could  not  keep  the  cash  slip 
in  his  pocket,  and  simply  say,  *I  paid  my  fare,  and  I  won't  pay 
it  again ;'  but  he  must  go  further  than  that  and  prod'uce  the  cash 
slip,  or  some  explanation  about  it,  or  else  he  must  pay  his  fare 
over  again,  and  then  collect  the  money  back  from  the  railroad 
company.  His  action  in  that  case  would  simply  be  for  the  extra 
fare  paid;  but  he  could  not  sit  there  and  say,  *I  paid  once,  and 
I  won't  pay  again,'  or  words  to  that  effect,  and  not  attempt  to 
show  the  conductor  why  he  had  paid,  and  produce  the  receipt,  if 
he  had  one,  or  make  explanation  about  it,  and  allow  himself  to 
be  put  off  and  recover  damages  in  this  way.  So  you  will  see,  if 
he  actually  had  the  cash  slip  when  the  controversy  came  up,  and 
didn't  produce  it,  then  he  cannot  recover  in  this  case. 

"Now,  if  he  didn't  receive  the  cash  slip  and  didn't  have  it,  and 
when  the  controversy  came  up  he  attempted  to  explain  to  this 
conductor  the  circumstances,  the  conductor  having  taken  up  his 
hat  slip — I  think  it  is  practically  conceded  in  the  case  that  the 
conductor  had  taken  the  hat  slip  out  of  his  hat — he  then  not  hav- 
ing any  evidence  of  his  right  to  ride,  if  he  then  attempted  to  ex- 
plain to  the  conductor  the  circumstances  under  which  he  paid  his 
fare,  and  the  conductor  refused  to  listen  to  him,  shut  him  off,  and 
would  not  listen  to  what  he  said  about  that,  but  then  and  there 
put  him  off,  compelled  him  to  get  off  the  train,  then  in  that  case 
he  would  be  entitled  to  recover  in  this  case.  So  that  you  will  see 
that  the  real  turning  point  in  this  case  is  the  question  of  what 
took  place  there  in  the  car,  and  whether  or  not,  if  you  find  he 
didn't  have  a  cash  slip,  he  made  an  honest  effort  to  explain  to  the 
conductor  the  circumstances  under  which  he  paid  his  fare. 

"Now,  the  fact  that  he  went  back  on  the  train  again,  after  be- 
ing put  off  once,  would  not  change  the  case  in  any  way.  H  he 
had  actually  paid  his  fare,  he  would  have  a  right  to  get  back  on 
there  again,  but  the  same  rule  would  apply  again  when  the  con- 
ductor asked  him  for  his  cash  slip,  or  more  fare;  it  would  have 
been  his  duty  the  second  time  to  have  explained  it  in  the  same 
way,  and  I  have  already  laid  down  the  rule  what  he  should  have 
done  in  that  case,  and  if  he  didn't  explain  or  produce  the  cash 
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slip,  if  he  had  it,  he  cannot  recover.  If  he  did  attempt  to  explain, 
and  the  conductor  shut  him  off  and  would  not  allow  him  to,  then 
he  can  recover." 

[1]  (1)  We  think  that  the  meritorious  question  in  the  case  is 
whether  it  is  governed  by  Frederick  v.  Railroad  Co.,  37  Mich.  343, 
26  Am.  Rep.  531,  and  the  cases  that  have  followed  that  doctrine. 
It  is  contended  that,  inasmuch  as  the  plaintiff  might  have  paid 
his  fare,  and  avoided  being  expelled  from  the  train,  he  is  entitled 
to  recover  only  nominal  damages. 

In  speaking  of  Frederick  v.  Railroad  Co.,  supra,  and  kindred 
cases  Justice  Montgomery  said,  in  Zagelmeyer  v.  Railroad  Co., 
102  Mich.  214,  at  page  215,  60  N.  W.  436  (47  Am.  St.  Rep.  514)  : 
"But  all  the  cases  cited  are  cases  in  which  the  plaintiff  had  no 
ticket  which,  as  between  himself  and  the  conductor,  entitled  him 
to  ride  upon  the  car  in  question,  and  in  which  there  was  no  tender 
of  the  legal  fare  made.  We  think  the  cases  of  Hufford  v.  Rail- 
road Co.,  53  Mich.  121  [18  N.  W.  580],  Id.,  64  Mich.  631  [31 
N.  W.  544,  8  Am.  St.  Rep.  859],  fully  recognize  the  right  of  the 
plaintiff  to  recover  substantial  damages  for  being  evicted  from 
the  car  when  he  either  produces  a  ticket,  or  stands  ready  to  pay 
the  legal  fare." 

We  have  quoted  from  the  charge  to  show  that  the  jury  were 
instructed  that,  if  the  plaintiff  actually  received  the  cash  slip,  and 
had  it  at  the  time  the  controversy  came  up  in  the  car,  and  failed 
to  prod'uce  it  when  the  conductor  asked  for  it,  then  the  plaintiff 
could  not  recover.  The  jury  must  have  found,  therefore,  that  the 
plaintiff  did  not  have  this  cash  slip  in  his  possession. 

We  think  that  Frederick  v.  Railroad  Co.,  supra,  can  be  dis- 
tinguished from  the  instant  case.  Here  the  passenger  paid  his 
legal  fare  in  cash,  and  the  conductor  obviously  made  the  mis- 
take, and  there  was  evidence  that  he  refused  to  listen  to  an  ex- 
planation which,  when  finally  permitted  to  be  given,  set  the  plain- 
tiff right,  and  he  was  permitted  to  continue  his  journey.  The  case 
may  also  be  distinguished  from  the  Frederick  Case  in  this :  That 
here  the  conductor  had  in  his  possession  the  cutter  and  copy, 
which,  with  a  little  care  and  examination,  would  have  explained 
and  made  clear  the  whole  difficulty,  and  there  was  evidence  that 
he  alone  was  possessed  of  the  cash-fare  receipt,  or  a  duplicate 
of  it. 

In  Humphrey  v.  Michigan  United  Railways  Co.,  132  N.  W. 
447,  the  passenger  had  an  ambiguous  or  questionable  ticket  that 
needed  an  explanation,  but  she  was  pennitted  to  recover,  and 
we  held  that  the  Frederick  Case  was  not  applicable  where  an  ex- 
amination would  have  explained  the  matter. 

In  Light  V.  Detroit,  etc.,  R.  Co.,  165  Mich.  433,  130  N.  W. 
1124,  the  Frederick  Case  was  relied  upon  by  the  defendant,  but 
we  held  that  the  rule,  requiring  a  passenger  to  pay  his  fare  a  sec- 
ond time,  if  he  has  the  money,  should  not  be  extended  so  as  to 
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compel  him,  if  he  has  not  the  money,  to  endeavor  to  borrow  it  of 
his  friends  or  acquaintances  on  the  train. 

[2]  (2)  Upon  the  question  of  the  amount  of  judgment,  we 
need  only  refer  to  the  evidence  on  the  part  of  the  plaintiff,  and. 
to  the  two  cases  last  above  cited.  In  Humphrey  v,  M.  U.  R., 
supra,  Justice  Brooke  said:  "Good  faith  and  respectful  treat- 
ment are  imperative;  insults  and  wanton  abuse  are  intolerable, 
and  are  actionable.  Whether  the  conduct  and  language  of  the 
defendant's  agent  in  the  case  at  bar  were  such  as  to  render  the 
defendant  liable  was  a  question  of  fact  for  the  jury,  under 
proper  instructions."  In  the  instant  case,  there  was  evidence  of 
rude,  profane,  and  abusive  language  in  the  presence  of  the  plain- 
tiff's wife  and  other  passengers  on  the  part  of  the  conductor, 
which,  if  believed  by  the  jury,  warranted  substantial  damages, 
and  we  cannot  say  that  the  judgment  was  excessive. 

We  have  examined  the  entire  record  with  care,  and  are  of  opin- 
ion that  there  is  no  reversible  error,  and  the  judgment  of  the 
circuit  court  is  affirmed. 


Ahern  v.  Boston  Elevated  Ry.  Co. 

(Supreme   Judicial    Court   of    Massachusetts,    Suffolk,   Jan.    3,   1912.) 

[97  N.  E.  Rep.  72.] 


Carriers — Passengers — Policemen  Boarding  Car — Injuries — Ques- 
tion for  Jury. — Where  a  police  officer,  while  regarding  the  move- 
ments of  cars  and  vehicles  at  a  street  corner,  was  compelled,  by 
reason  of  the  negligence  of  the  operator  of  a  street  car,  to  take  a 
position  on  the  car  step,  and  to  remain  there  until  the  car  collided 
with  another  car,  and  the  motorman  of  the  car  disregarded  the  sig- 
nals of  the  officer  to  open  the  vestibule  door  and  permit  him  to  take 
a  place  of  safety,  the  court  properly  refused  to  rule  that  there  could 
be  no  recovery  as  a  matter  of  law. 

Carriers — Passengers — Injuries  to  Policeman — Question  for  Jury. 
— A  police  officer  charged  with  the  duty  of  regulating  the  movements 
of  street  cars  and  vehicles  at  a  street  corner  may,  to  perform  his 
duty,  get  on  a  part  of  a  street  car  where  he  may  expose  himself 
to  danger,  and  where  passengers  are  not  invited  or  expected  to  ride, 
and  whether  it  is  necessary  for  him  to  do  so  is  a  question  of  fact 
under  the  particular  circumstances. 

Carriers  —  Passengers  —  Policeman — Negligence  —  Instructions.  — 
Where,  in  an  action  for  injuries  to  a  police  officer  boarding  a  street 
car  while  in  the  performance  of  his  duly  of  regulating  the  move- 
ments of  cars  and  vehicles  at  a  street  corner,  was  compelled,  by 
it  was  necessary  for  him  to  board  the   car  in   consequence  of  the 
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negligence  of  the  opeator  of  the  car,  and  the  court  charged  that 
plaintiff  could  not  recover,  unless  he  was  in  the  exercise  of  due  care, 
the  refusal  to  charge  that  all  that  the  street  railway  was  required 
to  do  with  regard  to  a  trespasser  was  to  abstain  from  wantonly  ex- 
posing him  to  danger  was  not  reversible  error. 

Carriers — Passengers — Injuries  to  Policeman — Negligence  —  In- 
structions.— Where,  in  an  action  against  a  street  railway  company 
for  injuries  to  a  police  officer  while  regulating  the  movement  of 
cars  and  vehicles  at  a  street  corner,  the  court  submitted  the  case  to 
the  jury  on  ordinary  negligence  of  the  company,  it  could  not  com- 
plain of  the  failure  to  charge  that  there  was  no  evidence  warranting 
a  finding  that  the  company  was  guilty  of  willful  negligence. 

Appeal  and  Error — Exceptions  in  Lower  Court — Questions  Re- 
viewable— Instructions — Scope. — Where  the  exceptions  were  to  the 
refusal  to  give  requested  instructions,  the  court  need  not  consider 
whether  everything  contained  in  the  instructions  given  was  technic- 
ally correct. 

Exceptions  from  Superior  Court,  Suffolk  County;  Loranus  E. 
Hitchcock,  Judge. 

Action  by  William  J.  Ahern  against  the  Boston  Elevated  Rail- 
way Company.  There  was  a  verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Overruled. 

Action  of  tort  to  recover  for  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  defendant  in  the  op- 
eration of  a  street  car  or  cars.  The  count  of  the  declaration  on 
which  the  action  was  tried  alleged  that  plaintiff  was  a  police  of- 
ficer in  the  city  of  Boston,  stationed  at  or  about  the  corner  of 
designated  streets,  as  a  guardian  of  crosswalks  and  intersecting 
tracks,  and  while  so  acting  he  was  rightfully  on  the  track  of  de- 
fendant, and  while  standing  on  the  track  a  car  was  so  negligently 
operated  as  to  place  him  in  a  position  of  great  danger;  and  that 
to  remove  himself  from  danger  it  became  necessary  for  him  to 
place  himself  on  a  car  of  defendant  while  the  car  was  in  motion ; 
and  that  the  motorman  or  conductor  of  such  car  did  not  stop  it 
and  give  him  an  opportunity  to  alight  from  the  car,  and  remove 
himself  from  his  dangerous  position;  and  that  while  riding  on 
the  car  there  was  a  collision  with  another  car  in  consequence  of 
the  carelessness  of  defendant,  its  servants,  and  agents ;  and  that, 
as  a  result  of  the  collision,  plaintiff  was  inj'ured.  The  defendant 
requested  the  court  to  rule  as  follows : 

"(1)  Upon  all  the  evidence,  your  verdict  must  be  for  the  de- 
fendant upon  all  counts  of  the  plaintiff's  declaration. 

"(2)  Upon  all  the  evidence,  the  plaintiff  is  not  entitled  to  re- 
cover." 

"(6)  Upon  the  fourth  count  of  the  plaintiff's  declaration, 
your  verdict  must  be  for  the  defendant." 
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"(9)  The  plaintiff,  getting  upon  the  left-hand  front  step  of  the 
car,  assumed  the  risk  of  any  injury  that  might  happen  to  him 
while  he  was  in  that  position,  and  cannot  recover  for  such  in- 
jury." 

"(12)  The  plaintiff  was  not  in  the  exercise  of  due  care,  if,  as 
he  stood  in  the  street,  he  relied  wholly  upon  others  to  see  that  he 
was  not  struck  by  a  City  Point  car. 

"(13)  The  evidence  does  not  warrant  a  finding  that  the  plain- 
tiff was  in  the  exercise  of  due  care. 

"(14)  One  who  is  injured  by  reason  of  his  having  assumed  a 
dangerous  position  cannot  justify  his  act  in  getting  into  such  po- 
sition by  showing  that  he  did  so  to  escape  from  other  danger, 
unless  he  shows  affirmatively  that  his  getting  into  the  other  dan- 
ger was  not  due  to  his  failure  to  exercise  ordinary  care  for  his 
own  safety. 

'*(15)  The  evidence  does  not  warrant  a  finding  that  the  plain- 
tiff was  justified  in  getting  upon  the  left-hand  front  step  of  the 
car. 

•*(16)  The  evidence  does  not  warrant  a  finding  that  the  plain- 
tiff was  justified  in  remaining  upon  the  car  of  the  defendant  un- 
til he  was  struck. 

"(17)  A  person  getting  upon  the  left-hand  front  step  of  a 
closed  street  car,  with  a  vestibule  platform  and  the  left-hand 
door  to  the  front  vestibule  closed,  while  the  car  is  operating  along 
double  tracks,  is  a  trespasser  upon  the  car. 

"(18)  A  police  officer  or  patrolman  has  no  more  right  than 
any  private  person  to  get  upon  a  part  of  the  car  where  he  may 
be  exposed  to  injury,  and  where  passengers  are  not  invited  or 
expected  to  ride. 

"(19)  The  plaintiff  in  this  case  was  a  trespasser  upon  the  car 
of  the  defendant. 

"(20)  All  that  the  defendant  is  required  to  do  with  regard  to 
a  trespasser  is  to  abstain  from  willfully,  wantonly,  or  recklessly 
exposing  him  to  danger. 

"(21)  The  defendant  and  its  servants  owed  the  plaintiff  no 
duty,  except  to  abstain  from  willfully,  wantonly,  or  recklessly 
exposing  him  to  danger. 

"(22)  There  is  no  evidence  warranting  a  finding  that  the  de- 
fendant was  guilty  of  willful,  wanton,  or  reckless  negligence." 

Chas.  IV,  Bartlett,  Jos,  W.  Bartlett,  Fredk.  B.  Jennings,  and 
Arthur  T,  Smithy  for  plaintiff. 
Arthur  A,  Ballantine,  for  defendant. 

Sheldon,  J.  [1]  The  jury  could  find  that  the  plaintiff  while 
in  the  exercise  of  his  duty  in  regulating  the  movement  of  cars 
and  other  vehicles  at  the  corner  of  Charles  and  Cambridge 
streets,  and  while  himself  in  the  exercise  of  due  care,  standing 
at  a  place  where  at  that  time  and  under  those  circumstances  he 
had  a   right  to  be,  was   approached  by  a   car  of  the   defendant 
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driven  in  a  manner  which  at  that  time  and  place  could  be  found 
to  have  been  negligent,  and  by  reason  of  which  he  was  obliged 
for  his  own  safety  to  get  upon  the  front  step  of  the  car ;  that  this 
car  then,  going  around  the  switch  at  an  excessive  and  dangerous 
rate  of  speed,  came  by  reason  of  this  negligence  in  contact  with 
another  car  going  around  the  opposite  switch,  so  as  to  break  the 
step  on  which  the  plaintiff  was  standing  and  throw  him  to  the 
ground.  The  defendant's  motorman  who  was  operating  the  car 
was,  according  to  his  own  testimony,  aware  of  the  plaintiff's 
presence  upon  the  step  and  saw  the  other  car  approaching  the 
switch ;  there  seems  to  have  been  no  dispute,  certainly  there  was 
evidence,  that  the  plaintiff  could  not  get  upon  the  platform  of 
the  car  or  higher  up  than  the  step  on  which  he  was  standing,  be- 
cause the  vestibule  door  was  closed;  and  it  could  have  been 
found  that  the  motorman  ought  to  have  seen  that  there  was  im- 
mediate risk  of  a  collision,  but  disregarded  the  signals  of  the 
plaintiff  to  open  the  vestibule  door.  No  doubt  other  findings 
might  have  been  made;  and  it  may  be  that  a  verdict  for  the  de- 
fendant reasonably  could  have  been  expected.  But  it  is  plain 
that  a  verdict  for  the  defendant  could  not  have  been  ordered. 

As  it  could  be  found  that  it  was  by  reason  of  the  original  neg- 
ligence of  the  defendant's  motorman  that  the  plaintiff  was  com- 
pelled to  take  his  position  on  the  car  step  and  to  remain  there 
until  the  collision,  it  could  not  be  said  as  matter  of  law,  whatever 
the  jury  might  have  found,  that  he  assumed  the  risks  of  his  po- 
sition. The  jury  could  say  that  he  was  not  there  of  his  own 
choice.  It  follows  that  the  defendant's  first,  second,  sixth,  ninth, 
thirteenth,  fifteenth,  sixteenth,  seventeenth,  nineteenth  and 
twenty-first  requests  were  rightly  refused. 

The  twelfth  and  fourteenth  requests  were  given  in  substance. 

[2]  The  eighteenth  request  could  not  be  given  as  framed.  A 
police  officer  charged  with  the  duty  which  was  imposed  upon  the 
plaintiff  might  very  properly,  in  order  to  perform  faithfully  his 
whole  duty,  find  himself  compelled  to  get  upon  a  part  of  a  car 
where  he  might  be  exposed  to  injury  and  where  passengers  are 
not  invited  or  expected  to  ride.  This  was  claimed  to  be  the  case 
here,  and  it  presented  a  question  of  fact  for  the  jury. 

[3,  4]  As  to  the  twentieth  request,  the  jury  were  instructed 
that  the  plaintiff  could  not  recover  unless  he  was  in  the  exercise 
of  due  care,  and  in  substance  that  this  would  not  be  so  unless  his 
getting  -upon  the  step  of  the  car  was  for  the  reason  and  under 
the  necessity  that  he  claimed.  This  was  more  favorable  to  the 
defendant  than  the  instruction  we  are  considering,  and  so  the  de- 
fendant has  as  to  this  no  ground  of  complaint.  For  like  rea- 
sons, it  cannot  complain  of  the  failure  to  give  its  twenty-second 
request.  As  the  case  was  left  to  the  jury,  nothing  more  than  or- 
dinary negligence  on  its  part  needed  to  be  proved. 
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[5]  As  the  defendant's  exceptions  were  merely  to  the  refusal 
to  give  its  requests,  we  need  not  consider  whether  everything 
which  the  judge  said  to  the  jury  was  technically  correct. 

Exceptions  overruled. 


Craft  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  1,  1912.) 

[97  N.  E.  Rep.  610.] 

Carriers — Street  Railroads — Passengers — Existence  of  Relation.* — 

The  relation  of  carrier  and  passenger  was  created  between  defend- 
ant street  railway  company  and  plaintiff  by  defendant's  car  stopping 
to  receive  passengers  and  plaintiff's  attempt  to  enter  a  door  pro- 
vided for  the  use  of  passengers. 

Carriers — Injury  to  Passenger — Res  Ipsa  Loquitur .f — That  while 
plaintiff  was  entering  a  street  car  a  door,  which  was  operated  by 
levers  under  control  of  the  car  employees,  was  closed,  causing  plain- 
tiflfs  injury,  prima  facie  shows  negligene  of  the  street  railway  com- 
pany, though  a  passenger  may  have  intentionally  started  the  mechan- 
ism by  which  the  door  was  closed. 

*For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  before  he  boards  a  train  or  street  car,  see 
first  paragraph  of  last  foot-note  of  Lugner  v.  Milwaukee,  Elect.,  etc., 
Co.  (Wis.),  41  R.  R.  R.  186,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  186;  third 
foot-note  of  Roberts  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  40  R. 
R.  R.  688,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  688;  last  foot-note  -of 
Pennsylvania  R.  Co.  v.  Stockton  (C.  C.  A.),  40  R.  R.  R.  542,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  542;  Atlantic  City  R.  Co.  v.  Clegg  (C.  C.  A.), 
39  R.  R.  R.  372,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  372;  foot-note  of 
Mitchell  V.  Augusta,  etc.,  Ry.  Co.  (S.  Car.),  39  R.  R.  R.  154,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  Messenger  v.  Valley  City,  etc.,  Ry. 
Co.  (N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  127; 
first  foot-note  of  Payne  v  Springfield  St.  Ry.  Co.  (Mass.),  33  R.  R. 
R.  186,  56  Am.  &  Eng.  R.  Cas.,  N.  S..  186;  first  foot-note  of  Lock- 
wood  V,  Boston  Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  395,  54  Am.  & 
Eng.  R.  Cas.,  N.  S..  395. 

tSee   foot-note   of   Birmingham   R.,    etc.,   Power   Co.   v.    McCurdy 

(Ala.).  41   R.   R.   R.  516,  64  Am.   &   Eng.   R.   Cas.,   N.   S.,   516;   last 

foot-note  of  LeDeau    v.    Northern    Pac.    R.    Co.   (Idaho),  41   R.   R. 

R.  232,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  232;  Parker  v.  Boston  &  M. 

R.   R.    (Vt.),   41    R.   R.   R.   153,  64  w\m.   &   Eng.   R.   Cas.,   N.   S.,   153; 

last  foot-note  of   McDonough  v.   Boston   Elev.   Ry.   Co.    (Mass.),   40 

R.    R.    R.    704,    63    Am.    &    Eng.    R.    Cas.,    N.    S.,    704;    McKittrick   7/. 

Greenville   Tract.   Co.    (S.   Car.),  40   R.   R.   R.   147,   63   Am.   &   Eng. 

R.  Cas.,   N.   S.,   147;   Pittsburg,   etc.,   Ry.  Co.  v.   Grom   (Ky.),  39   R. 

R.   R.   747,    62   Am.   &   Eng.   R.   Cas.,    N.   S..   747;   first   foot-note   of 

John  r.  Northern   Pac.  Ry.  Co.   (Mont.),  39  R.  R.  R.  484,  62  Am.  & 

Eng.  R.  Cas.,   N.  S.,  484;  second  foot-note  of  Sherman  v.  Southern 

Pac.  Co.  (Nev.),  38  R.  R.  R.  407,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  407 
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Report  from  Superior  Court,  Suffolk  County;  Marcus  Mor- 
ton, Judge. 

Action  by  Catherine  Craft  against  the  Boston  Elevated  Rail- 
way Company.     On  report.     Judgment  for  plaintiff. 

A.  E.  Yont,  for  plaintiff. 
MacPherson  &  Mahar,  for  defendant. 

Hammond,  J.  [1,  2]  The  only  question  is  whether  there  was 
evidence  of  the  negligence  of  the  defendant.  At  the  time  of  the 
accident  the  plaintiff  was  entering  the  car  by  the  right  hand  door 
which  was  at  the  forward  end  of  the  car.  The  door  is  46  inches 
in  width  and  the  aperture  is  divided  in  the  middle  by  a  perpen- 
dicular road.  The  door  in  closing  passes  outside  this  rod,  leav- 
ing a  space  of  about  3  inches.  "The  rod  is  apparently  designed 
as  a  handhold  to  steady  passengers  when  entering  or  alighting 
from  the  car,  and  to  separate  outgoing  and  incoming  passengers." 

The  plaintiff's  evidence,  which  is  not  contradicted,  was  that 
the  car  was  pretty  well  filled,  she  being  the  last  passenger  to  en- 
ter at  this  door,  all  the  seats  being  occupied,  "and  there  were  a 
few  people  standing  in  the  aisle."  She  was  passing  to  the  left  of 
the  rod  previously  mentioned  when  suddenly,  without  warning, 
the  door  started  to  close  and  struck  her,  pinning  her  body  against 
this  rod.  The  door  starts  to.  close  slowly  and  increases  its  speed 
as  it  acquires  momentum.  Her  head,  one  shoulder,  part  of  her 
body  and  one  leg  were  on  the  inside,  the  other  shoulder,  leg  and 
part  of  her  body  being  held  outside  the  door.  She  struggled  to 
free  herself  and  was  assisted  by  passengers  to  a  seat,  and  did 
not  then  or  at  any  other  time  see  the  conductor,  and  had  no  com- 
munication with  any  employee  of  the  defendant.  She  saw  the 
motorman  inclosed  within  his  cab,  his  back  being  turned  toward 
her. 

There  was  testimony  to  the  effect  that  it  is  possible  for  a  pas- 
senger to  operate  the  door  by  the  levers  in  the  rear. 

The  car  was  standing  for  the  reception  of  passengers  and  in 
attempting  to  enter  the  car  at  the  place  and  at  that  time  the 
plaintiff  had  so  far  entered  the  car  that  the  defendant  owed  to 
her  the  duty  of  a  common  carrier  to  a  passenger.  The  car,  the 
door  and  all  the  levers  for  moving  them  were  under  the  exclusive 
care  and  control  of  the  defendant.  The  closing  of  the  door  un- 
der the  circumstances  was  evidence  of  negligence,  and  since  the 
door  was  under  the  care  of  the  defendant  and  since  there  was 
absolutely  no  explanation  of  the  cause  for  the  movement  of  the 
door,  the  negligence  was  prima  facie  that  of  the  defendant.  And 
that  is  so  even  if  some  passenger  might  have  intentionally  started 
the  machinery  by  which  it  was  closed.  It  was  the  defendant's 
duty  not  only  to  use  care  to  see  that  its  servants  and  agents  prop- 
erly managed  the   machinery,  but  also  to-  see  that   no   stranger 
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Started  the  mechanism.  The  doctrine  of  res  ipsa  loquitur  ap- 
plies. White  V,  Boston  &  Albany  Railroad,  144  Mass.  404,  11 
N.  E.  552;  Savage  v.  Marlborough  Street  Railway,  186  Mass. 
203,  71  N.  E.  531 ;  Hebblethwaite  v.  Old  Colony  Street  Railway, 
192  Mass.  295,  78  N.  E.  477,  and  cases  cited.  See,  also,  James 
V,  Boston  Elevated  Railway,  201  Mass.  263,  87  N.  E.  474,  and 
cases  cited;  Beattie  v,  Boston  Elevated  Railway,  201  Mass.  3, 
86  N.  E.  920,  and  cases  cited;  Rockwell  v,  McGovern,  202  Mass. 
6,  88  N.  E.  436,  23  L.  R.  A.  (N.  S.)  1022. 

In  accordance  with  the  terms  of  the  report  the  entry  must  be : 

Judgment  for  the  plaintiff  for  $850. 


Bunch  et  al.  v.  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  March  26,  1912.) 

[74  S.  E.  Rep.  363.] 

Witnesses — Examination — Ctoss-Examination  —  Scope. — The  cross- 
examination  of  a  witness  is  not  confined  to  the  subject  covered  by 
his  examination  in  chief. 

Appeal  and  Error — Review — Discretion  of  Trial  Court. — While  the 
scope  of  the  cross-examination  of  a  witness  rests  largely  in  the  dis- 
cretion of  the  trial  court,  yet,  when  the  question  as  to  the  propriety 
of  the  cross-examination  depends  on  whether  the  evidence  is  rele- 
vant as  a  reply,  the  question  is  one  of  law  and  may  be  reviewed 
on  appeal. 

Witnesses — Personal  Injuries — Evidence — Relevancy. — In  an  ac- 
tion against  a  railroad  company  for  personal  injuries  where  plain- 
tiff alleged  that  the  injury  was  physical  and  defendant  contended 
that  the  trouble  was  mental,  defendant's  proof  regarding  hysteria 
and  mental  trouble  was  relevant  and  was  improperly  excluded  though 
sought  to  be  elicited  on  cross-examination. 

Carriers — Carriage  of  Passengers — Action — Question  for  Jury.* — 
In  an  action  by  a  passenger  against  a  carrier  for  injuries  caused 
by  the  falling  of  a  window,  evidence  that  almost  immediately  after 
leaving  a  terminal  the  latch  was  discovered  to  be  in  a  broken  con- 
dition justifies  the  submission  to  the  jury  of  the  question  of  the 
carrier's  negligence  in  inspection. 

Carriers — Carriage  of  Passengers — Injuries  —  Presumptions.! — 
Where  a  passenger  is  injured  through  any  instrumentality  or  agency 
of  the  railroad  company,  a  presumption  of  the  carrier's  negligence 
is  raised. 

Trial — Instructions — Instructions  on  Facts. — In  an  action  by  a  pas- 

♦Sce  note.  3  R.  R.  R.  154,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  154. 
tSee  foot-note  of  preceding  case. 
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senger  against  a  carrier  for  personal  injuries  where  the  court  had 
repeatedly  charged  that  if  plaintiff  was  guilty  of  carelessness  or 
negligence  she  would  not  be  entitled  to  recover,  an  instruction  charg- 
ing, in  estimating  damages,  that  physical  injury  and  mental  anguish 
should  be  taken  into  account,  and  that  the  plaintiff  is  not  only  en- 
titled to  recover  for  past  suffering,  injury  and  pain,  but  also,  if  she 
is  permanently  disabled,  any  pain  which  she  may  undergo  in  the 
future,  was  not  on  the  facts. 

Carriers — Carriage  of  Persons — Duty  of  Carrier. — A  railroad  com- 
pany is  bound  to  exercise  the  very  highest  degree  of  care  to  trans- 
port its  passengers  in  safety. 

Trial — Argument  of  Counsel — Objections — Waiver. — Improper  ar- 
gument of  counsel  not  objected  to  at  the  time  cannot  be  complained 
of  later,  the  failure  to  object  being  a  waiver. 

Gary,  C.  J.,  dissenting. 

Appeal  from    Common  Pleas    Circuit  Court  of    Spartanburg 
County ;  R.  C.  Watts,  Judge. 
"To  be  officially  reported/' 

Action  by  Mrs.  M.  T.  Bunch  and  her  husband  against  the 
Charleston  &  Western  Carolina  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Reversed  and  re- 
manded. 

Nicholls  &  Nicholls,  Bomar  &  Osborne,  and  F.  Brown  Grier, 
for  appellant. 

John  Gary  Evans  and  C.  C.  IVyche,  for  respondents. 

Fraser^  J.  This  is  an  action  for  damages  for  personal  inju- 
ries. The  plaintiff  Mrs.  B-unch  purchased  a  ticket  and  paid  for 
the  same  from  Augusta,  Ga.,  to  Clarks  Hill,  S.  C.  Plaintiff  en- 
tered the  car  as  a  passenger  and  took  her  seat.  She  wanted  the 
window  raised,  and  says  that  the  porter  raised  it  for  her.  Very 
soon  after  the  train  started,  the  sash  came  down  and  caught  her 
arm.  The  plaintiff  claims  that  her  arm  is  seriously  injured,  and 
that  she  has  lost  the  use  of  the  arm,  and  claims  $5,000  damages. 

The  defendant  denies  all  the  allegations  of  the  complaint  ex- 
cept the  incorporation  of  the  defendant;  that  its  lines  extended 
from  Augusta,  Ga.,  to  Clarks  Hill,  S.  C. ;  that  the  plaintiff 
bought  and  paid  for  her  ticket  and  was  a  passenger  on  said  train. 
The  defendant  pleads  contributory  negligence  and  asked  that  the 
complaint  be  dismissed  with  costs.  The  judgment  and  verdict 
was  for  $2,000. 

The  errors  alleged  cover  (1)  denial  of  the  right  to  cross-ex- 
amination; (2)  charge  of  the  judge;  (3)  remarks  of  counsel. 
Appellant  has  consolidated  his  exceptions,  and  we  will  adopt  his 
consolidation. 

[1]  1.   Cross-examination.    We  cannot  adopt  one  view  of  ap- 
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pellant,  that  the  judge  ruled  that  the  cross-examination  is  con- 
fined to  the  subject  covered  by  the  examination  in  chief.  The 
rule  is  too  well  settled  to  the  contrary  for  this  court  to  so  con- 
strue his  honor's  ruling,  unless  the  ruling  admitted  of  no  other 
construction. 

[2]  The  plaintiff  was  introducing  evidence  in  reply  to  the  evi- 
dence of  the  defendant,  so  that  the  question  was :  "Is  the  tes- 
timony in  reply  to  the  evidence  of  the  defendant?"  While  it  is 
true  that  the  scope  of  the  cross-examination  is  largely  in  the  dis- 
cretion of  the  trial  judge,  still,  when  the  question  is  as  to  the 
relevancy  of  the  evidence,  or  whether  it  is  in  reply  or  no,  it  be- 
comes a  matter  of  law  upon  which  this  court  ought  to  pass. 

[3]  The  plaintiff  had  alleged  that  the  trouble  was  physical. 
The  defendant  answered  in  evidence  the  trouble  is  mental.  The 
defendant  then  undertook  to  prove  something  about  hysteria 
which  might  involve  mental  trouble  and  was  directly  in  the  line 
of  the  reply.    In  this  view  this  exception  is  sustained. 

[4]  2.   The  appellant's  second  grouping  is  as  follows : 

(a)  "In  charging  the  jury  that  they  could  consider  certain  al- 
legations of  the  complaint,  although  not  supported  by  testimony." 

It  would  be  well-nigh  impossible  to  prove  by  direct  evidence 
that  there  had  been  no  inspection,  as  a  matter  of  fact.  The  law 
does  not  require  direct  proof  of  those  things  which  can  rarely  be  * 
proved.  There  was  testimony  that,  almost  immediately  after 
leaving  the  terminal  in  Augusta,  the  latch  was  discovered  to  be 
in  a  broken  condition.  Was  the  latch  defective?  Was  it  defect- 
ive in  Augusta?  Would  an  inspection  have  disclosed  the  defect? 
These  were  questions  for  the  jury.  If  the  jury  concluded  that 
the  defect  existed  and  an  inspection  would  have  lead  to  the  dis- 
covery of  the  defect,  then  the  jury  might  conclude  that  no  in- 
spection was  made.  His  honor  could  not  take  this  question  from 
the  jury.  There  was  no  error  in  this,  and  this  specification  is 
overruled. 

[5]  (b)  "That  injury  to  a  passenger,  through  any  instrumen- 
tality or  agency  of  the  company,  in  law  presumes  that  the  com- 
pany is  careless  and  negligent." 

In  Steele  v.  Railway,  55  S.  C.  392,  33  S.  E.  510,  74  Am.  St 
Rep.  756,  this  court  says:  "By  all  the  authorities  proof  of  in- 
jury under  such  circumstances  would  raise  a  presumption  of  negli- 
gence (that  is,  where  a  p.assenger  was  injured  through  any  in- 
strumentality of  the  railroad  company)  casting  upon  the  carrier 
the  burden  of  explaining  that  the  accident  happened  from  a 
cause  for  which  it  is  not  responsible,  or  that  it  was  not  due  to 
its  negligence."  There  is  no  error  here,  and  this  specification  is 
overruled. 

[6]   (c)  "Charging  on  the  facts,  in  violation  of  the  Constitu- 
tion." 
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In  considering  this  specification,  reference  is  made  to  defend- 
ant appellant's  third  exception  which  was  to  the  charge,  as  fol- 
lows: **In  estimating  damages,  you  take  into  consideration  any 
physical  injury  and  mental  anguish  and  things  of  that  sort,  and, 
inasmuch  as  the  suit  is  brought  to  recover  actual  damages,  she 
is  not  only  entitled  to  recover  for  past  suffering,  injury,  and 
pain,  but  also,  if  she  is  permanently  disabled,  any  suffering  which 
she  may  have  in  the  future."  This  was  merely  a  statement  as 
to  what  actual  damages  included  and  was  not  a  charge  on  the 
fact,  particularly  when  the  oft-repeated  statement  was  made: 
^*Now  if  she  was  guilty  of  carelessness  and  negligence  herself, 
and  that  carelessness  and  negligence  on  her  part  in  any  manner 
contributed  toward  the  direct  and  proximate  cause  of  her  injury, 
then  she  would  not  be  entitled  to  recover  any  damages  at  all." 
There  is  no  violation  of  the  constitutional  prohibition  here. 

[7]  (d)  "Instructing  the  jury  that  the  law  imposed  on  the 
railroad  company  the  very  highest  degree  of  care  to  see  that  its 
passengers  were  transported  in  safety." 

In  the  case  of  Steele  v.  Southern  Railway  Company,  supra, 
this  court  says:  "Whatever  the  mode  of  conveyance,  whether 
by  passenger,  mixed,  or  freight  train,  a  carrier  is  liable  for  any 
negligence  resulting  in  injury  to  the  passenger,  and  in  that  sense 
the  law  req'uires  the  highest  degree  of  care  in  all  cases,  but  in  ap- 
plying this  rule  the  jury  should  take  notice  of  the  particular  mode 
of  conveyance."  This  was  a  passenger  train,  and  the  statement 
was  not  too  strong. 

[8]  3.  This  assignment  of  error  refers  to  the  remarks  of 
counsel  in  addressing  the  jury.  The  record  does  not  show  that 
the  attention  of  the  court  was  called  to  the  objectionable  remarks 
at  the  time.  Where  counsel  wishes  to  object  to  remarks  which 
he  deems  improper,  he  must  object  at  the  time.  Failure  to  ob- 
ject at  the  time  is  a  waiver.  Crumpton  v.  U.  S.,  138  U.  S.  361, 
11  Sup.  Ct.  355,  34  L.  Ed.  958.  "It  is  the  duty  of  defendant's 
counsel  at  once  to  call  attention  of  the  court  to  the  objectionable 
remarks,  and  request  its  interposition  and,  in  case  of  refusal,  to 
note  an  exception."  This  seems  to  be  the  general  rule.  The 
record  does  not  show  that  any  objection  was  made  during  the 
argument,  and  it  is  too  late  to  do  so  afterwards.  This  specifi- 
cation of  error  is  overruled. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed  for  the  reason  herein  stated  and  the  cause  re- 
manded to  the  circuit  court  for  a  new  trial. 

Woods,  J.,  concurs.  Hydrick,  J.,  concurs  in  the  result. 
Watts,  J.,  disqualified. 
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(Supreme  Court  of  South  Carolina,  Feb.  29,  1912.) 

[73   S.    E.   Rep.   875.] 

Carriers — Passengers — Duty  to  Stop  Trains.* — A  railroad  company 
is  bound  to  stop  its  train  at  stations  long  enough  to  give  passengers 
therefor  a  reasonable  time  to  alight. 

Carriers — Passengers — Injuries  at  Stations — Contributory  Negli- 
gence—Alighting from  Moving  Train.f — It  is  not  contributory  negli- 
gence as  a  matter  of  law  for  a  passenger  to  alight  from  a  moving 
train  at  the  invitation  of  the  carrier's  agent,  unless  the  danger  is 
obvious  to  one  of  ordinary  prudence. 

Carriers — Passengers — Injuries  in  Alighting — ^Jury  Question — 
Contributory  Negligence. — Evidence  in  a  passenger's  action  for  per- 
sonal injuries  in  alighting  from  a  moving  train  at  the  porter's  di- 
rection held  to  make  it  a  jury  question  whether  plaintiff  was  negli- 
gent. 

Negligence — Contributory  Negligence — Standard  of  Care.} — The 
legal  standard  of  due  care  is  the  conduct  of  one  of  ordinary  prudence 
under  similar  circumstances,  irrespective  of  whether  the  person  in 
question  be  careful  or  careless. 

Carriers — Passengers — Injuries — ^Jury  Question — Danger  in  Alight- 
ing.— Evidence  in  a  railroad  passenger's  action  for  personal  injuries 
in  alighting  from  a  moving  train  at  the  porter's  request  held  to 
make  it  a  jury  question  whether  the  train  was  going  so  fast  as  to 
make  it  obviously  dangerous  for  plaintiff  to  alight. 

Carriers — Injuries  to  Passengers — Punitive  Damages.§ — A  railroad 
passenger  who  was  ordered  by  the  porter  to  alight  from  a  train 
which  was  going  so  fast  as  to  make  it  obviously  dangerous  for  her 
to  do  so,  thereby  showing  a  reckless  disregard  of  her  rights  as  a 
passenger,  could  recover  punitive  damages  for  resulting  injuries. 

♦See  first  foot-note  of  Central  Kentucky  Tract.  Co.  v.  Combs 
(Ky.),  41  R.  R.  R.  485,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  485;  first  head- 
note  of  Lexington  Ry.  Co.  v.  Lowe  (Ky.),  40  R.  R.  R.  718,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  718;  last  head-note  of  Montgomery  v.  Colo- 
rado Springs  &  L  Ry.  Co.  (Colo.),  40  R.  R.  R.  697,  63  Am.  &  Eng. 
R.  Cas.,  N.  S..  697. 

tSee  first  foot-note  of  Morris  v.  Illinois  Cent.  R.  Co.  (La.),  39  R. 
R.  R.  169,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  169. 

JFor  the  authorities  in  this  series  on  the  question  what  consti- 
tutes contributory  negligence,  see  third  foot-note  of  Basler  v.  Sac- 
ramento Gas,  etc.,  Co.  (Cal.),  38  R.  R.  R.  654,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  554;  last  paragraph  of  first  foot-note  of  Wilkinson  v, 
Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  360. 

§For  the  authorities  in  this  series  on  the  question  when  punitive 
or  exemplary   damages  may,  and  may  not,  be  recovered  against  a 
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Carriers — Injuries  to  Passengers — Punitive  Damages — ^Effect  of 
Contributory  Negligence. — A  railroad  passenger's  contributory  neg- 
ligence in  alighting  from  a  moving  train  pursuant  to  an  employee's 
direction  would  not  prevent  recovery  of  punitive  damages,  if  the 
employee  was  guilty  of  a  reckless  disregard  of  her  rights  in  order- 
ing her  to  alight. 

Carriers — Passengers — Duty  in  Alighting. — Ordinarily  a  passenger 
should  alight  with  reasonable  promptness  at  his  destination,  pro- 
vided the  train  stops  long  enough  for  him  to  safely  do  so,  and  he 
is  not  prevented  from  safely  alighting  by  forces  beyond  his  control, 
such  as  a  severe  storm 

Trial — Refusing  Instructions  Covered  by  Instruction  Given. — 
Plaintiff  was  not  prejudiced  by  the  refusal  of  requested  instructions, 
where  the  parts  thereof  which  were  correct  were  given  in  the  gen- 
eral  charge. 

Negligence  —  "Contributory  Negligence"  —  "Due  Care."t  —  The 
standard  for  determining  whether  plaintiff  has  exercised  due  care 
is  the  conduct  of  an  ordinarily  prudent  person  under  similar  cir- 
cumstances; and,  if  plaintiff  did  not  exercise  the  care  which  an  or- 
dinarily prudent  person  would  have  exercised  for  her  own  protec- 
tion under  similar  circumstances,  she  was  guilty  of  contributory 
negligence,  irrespective  of  her  actual  intelligence  or  prudence  in  gen- 
eral. 

Trial — Instructions  Covered  by  General  Charge. — In  a  passenger's 
action  for  personal  injuries  in  alighting  while  the  train  was  moving 
at  the  porter's  direction,  defendant  requested  a  charge  that  the 
standard  for  determining  whether  plaintiff  used  due  care  was  the 
conduct  of  an  ordinarily  prudent  person  under  the  circumstances, 
and  that,  if  plaintiff  had  not  exercised  the  care  of  an  ordinarily 
prudent  and  careful  person  under  similar  circumstances,  she  was 
guilty  of  contributory  negligence,  irrespective  of  her  actual  intelli- 
gence, prudence,  etc.  In  refusing  the  charge  the  court  stated  that 
the  statement  of  law  therein  was  taken  from  a  certain  case,  but  he 
could  not  charge  that  as  the  law  in  this  case;  that  in  the  other  case 
a  man  who  was  seeing  his  family  off  stayed  on  the  train  too  long 
and  deliberately  rushed  off;  and  that,  while  the  instruction  was  cor- 

railroad  for  wrongs  to  passengers,  see  last  paragraph  of  last  foot- 
note of  Cincinnati,  etc..  Ry.  Co.  v.  Rue  (Ky.),  40  R.  R.  R.  465.  63 
Am.  &  Eng.  R.  Gas..  N.  S.,  465;  last  foot-note  of  Louisville,  etc., 
R.  Co.  V.  Scott  (Ky.).  39  R.  R.  R.  466,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  466:  foot-note  of  Mcintosh  v.  Augusta,  etc.,  Ry.  Co.  (S.  Car.), 
38  R.  R.  R.  595,  61  Am.  &  EnpT.  R.  Cas..  N.  S..  595;  last  head-note 
of  Illinois  Cent.  R.  Co.  v.  Dodds  (Miss.),  38  R.  R.  R.  508,  61  lAm. 
&  Enj?.  R.  Cas.,  N.  S.,  508;  foot-note  of  Schwartz  v.  Missouri,  etc^ 
Ry.  Co.  (Kan.),  .37  R.  R.  R.  764.  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  764; 
last  head-note  of  McDade  r.  Norfolk,  etc.,  Ry.  Co.  (W.  Va.),  37  R. 
R.  R.  554.  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  554. 
JSee  t  on  previous  page. 
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rect  there,  a  railroad  owed  a  passenger  a  higher  degree  of  care  than 
to  a  licensee,  and  the  requested  charge  could  not  be  given  as  ap- 
plicable to  the  case  of  a  passenger  as  here  Held  that,  notwithstand- 
ing that  the  jury  were  instructed  substantially  as  requested  in  the 
general  charge,  the  refusal  of  the  requested  charge  was  reversible 
error  in  view  of  the  court's  remarks  as  to  its  inapplicability;  it  be- 
ing correct  as  a  matter  of  law. 

Trial — Charges  on  Facts. — A  requested  charge  in  a  railroad  pas- 
senger's action  for  personal  injuries  in  alighting  that,  if  plaintiff 
attempted  to  alight  when  the  train  was  moving  so  rapidly  as  to 
make  the  danger  of  alighting  obvious  to  an  ordinarily  prudent  per- 
son, and  was  not  compelled  to  do  so  by  defendant's  agent,  but  did 
so  of  her  own  free  will,  she  was  guilty  of  negligence  barring  re- 
covery if  contributory,  was  not  a  charge  upon  the  facts,  and  was 
correct. 

Appeal  and  Error — Harmless  Error — Irrelevant  Instructions. — Ir- 
relevancy in  parts  of  the  charge  is  not  reversible  error,  unless  prej- 
udicial. 

Trial — Instructions  on  Facts. — An  instruction  that  certain  facts 
stated  therein  would  not  be  considered  contributory  negligence  by 
a  railroad  passenger  was  erroneous  as  a  charge  on  the  facts  and 
invading  the  jury's  province,  where  the  question  of  contributory 
negligence  was   for   the  jury  under  the  circumstances. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell  County  ; 
R,  W.  Memminger,  Judge. 

Action  by  Julia  Dobson  against  E.  C.  Duncan  and  others  as 
receivers  of  the  Seaboard  Air  Line  Railway.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

IVyman  &  Wyman  and  hyles  &  Lyles,  for  appellants. 
Harley  &  Best,  for  respondent. 

Hydrick,  J.  Respondent  recovered  judgment  on  circuit  for 
damages  for  personal  injury  sustained  while  alighting  from  a 
moving  train.  Her  testimony  tended  to  show  that  she  bought  a 
ticket  at  Olar,  a  station  on  defendant's  road,  and  got  aboard  the 
train  as  a  passenger  to  Ulmers,  another  station  on  the  same  road ; 
that  the  train  did  not  stop  at  Ulmers  long  enough  for  her  to  get 
off;  that  after  the  train  had  started,  and  while  it  was  movmg 
pretty  fast,  the  train  porter  urged  her  to  get  off,  that  he  kept 
saying  to  her  "get  off,"  "get  off;"  that,  in  obedience  to  his  orders, 
she  attempted  to  get  off,  and  was  thrown  or  fell,  and  sustained 
a  painful  and  permanent  injury  to  her  ankle  joint. 

At  the  close  of  plaintiff's  testimony,  defendants  moved  for  a 
nonsuit  on  the  ground  that  the  only  reasonable*  inference  to  be 
drawn  from  the  testimony  was  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  alight  under  the  circum- 
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Stances.  The  motion  was  refused,  and,  at  the  close  of  all  the 
testimony,  defendants  moved  for  the  direction  of  the  verdict; 
the  motion  being  jnade  in  the  form  of  requests  to  charge  that 
plaintiff  could  not  recover  because  of  her  contributory  negligence 
as  in  the  motion  for  nonsuit;  that  there  was  no  evidence  upon 
which  punitive  damages  could  be  awarded;  that  there  was  no 
evidence  that  plaintiff  had  paid  her  fare,  and  therefore  no  evi- 
dence that  she  was  a  passenger;  hence  she  was  only  a  licensee, 
and  there  was  no  evidence  of  any  breach  of  duty  to  her.  These 
requests  were  refused. 

[1,  2]  In  Cooper  v.  Railway,  56  S.  C.  91,  34  S.  E.  16,  the  court 
said:  "A  railroad  company  is  in  duty  bound  to  stop  its  train  at 
the  station  to  which  it  has  agreed  to  carry  a  passenger,  and  give 
reasonable  time  and  opportunity  for  a  safe  landing.  It  is  also  a 
breach  of  the  carrier^s  duty  to  expressly  or  impliedly  invite  a 
passenger  to  alight  from  a  moving  train.  But  the  circumstances, 
as  the  slow  motion  of  the  train,  the  distance  from  the  platform 
step  to  the  landing,  the  smoothness  of  the  landing  place,  etc., 
may  be  such  as  to  justify  a  person  of  ordinary  prudence  and 
senses  in  acting  on  such  invitation  and  alighting  from  a  moving 
train.  The  complaint  does  not  show  that  the  train  was  moving 
so  fast  as  to  make  it  obviously  dangerous  to  alight.  The  author- 
ities show  that  it  is  not  negligence  per  se,  or  as  a  matter  of  law, 
for  a  passenger  to  alight  from  a  moving  train  on  the  invitation 
of  the  carrier's  agent,  unless  the  circumstances  are  such  as  to 
make  the  danger  of  alighting  obvious  to  a  person  of  ordinary 
prudence  and  senses."  This  rule  was  adhered  to  and  applied  in 
Cooper  V,  Railway,  61  S.  C.  345,  39  S.  E.  543 ;  Doolittle  v.  Rail- 
way, 62  S.  C.  130,  40  S.  E.  133 ;  Creech  v.  Railway,  66  S.  C.  528, 
45  S.  E.  86;  Cooper  v.  A.  C.  L.  R.  Co.,  69  S.  C.  479,  48  S.  E.  458; 
Gyles  V,  Railway,  79  S.  C.  176,  60  S.  E.  433;  Smith  v.  Railway, 
80  S.  C.  1,  61  S.  E.  205;  Sevier  v.  Railway,  82  S.  C.  311,  64  S. 
E.  390;  Stephens  v.  Railway,  82  S.  C.  542,  64  S.  E.  601. 

[3]  There  was  conflict  in  the  evidence  as  to  the  speed  of  the 
train  at  the  time  plaintiff  got  off.  Some  of  the  witnesses  said  it 
was  going  "pretty  fast,"  and  that  they  would  not  have  attempted 
to  get  off.  On  cross-examination  the  plaintiff  herself  said  it  was 
going  "fast,"  that  she  had  never  seen  a  woman  try  to  get  off  a 
train  going  that  fast,  and  that  she  thought  it  was  dangerous,  but 
that  she  was  in  the  company's  hands,  and  thought  she  had  to  get 
off,  when  they  told  her  to  do  so.  The  train  porter  testified  that, 
when  plaintiff  got  off,  the  train  had  gone  only  about  a  car  length, 
and  the  conductor  said  it  had  gone  about  a  car  and  a  half,  and  both 
said  they  got  on  aboi|t  the  time  plaintiff  got  off.  Notwithstand- 
ing plaintiff's  own  testimony  that  the  train  was  going  fast,  and 
that  she  thought  it  was  dangerous  to  attempt  to  alight  when  she 
did,  in  view  of  all  the  testimony  as  to  the  speed  of  the  train  at 
the  time,  and  of  the  testimony  that  plaintiff  was  being  urged,  if 
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not  positively  ordered,  to  get  off  by  the  porter,  the  court  could 
not  have  said  that  the  only  reasonable  inference  to  be  drawn 
from  the  testimony  was  that  it  was  obviously,  dangerous  to  a  per- 
son of  ordinary  prudence  and  senses  to  attempt  to  alight  under 
the  circumstances,  and  therefore  that  plaintiff  was  guilty  of  con- 
tributory negligence.  The  plaintiff^s  own  testimony  that  she 
thought  it  was  dangerous  was  not  conclusive  of  the  question 
whether  it  would  have  so  appeared  to  a  person  of  ordinary  pru- 
dence and  senses.    She  may  have  been  overly  cautious  and  timid. 

[4]  The  standard  fixed  by  the  law  for  the  guidance  of  the 
courts  in  considering  the  conduct  of  one  who  is  charged  with 
negligence  is  the  conduct  of  a  person  of  ordinary  prudence  aind 
senses  under  the  given  circumstances;  and  it  is  immaterial 
whether  the  party  whose  conduct  is  under  consideration  be  ex- 
ceedingly careful  or  exceedingly  careless,  his  conduct  must  be 
tested  by  the  same  standard.    Smith  z\  Railway,  80  S.  C.  1. 

[5-7]  Moreover,  if  the  train  did  not  stop  long  enough  for  the 
plaintiff  to  get  off,  and  if  she  was  ordered  by  the  train  porter  to 
get  off  while  the  train  was  going  at  such  a  rate  of  speed  as  made 
is  obviously  dangerous  for  her  to  do  so,  which  were  questions  of 
fact  for  the  jury,  a  case  for  punitive  damages  was  made  out,  to 
which  plaintiff's  contributory  negligence,  if  proved,  was  no  de- 
fense; for,  if  the  facts  stated  were  true,  they  tended  to  show  a 
reckless  disregard  of  plaintiff's  rights  as  a  passenger.  The 
ground  that  there  was  no  evidence  that  plaintiff  was  entitled  to 
the  rights  of  a  passenger  was  evidently  taken  under  a  misappre- 
hension of  the  testimony. 

Defendants'  fifth  and  sixth  requests  to  charge  were  as  fol- 
lows : 

**(5)  A  passenger  is  under  a  duty  to  alight  with  reasonable 
promptness  when  the  train  reaches  his  or  her  destination  and  a 
failure  to  do  so  constitutes  negligence  on  her  or  his  part,  and,  if 
such  negligence  contributes  to  his  or  her  injury  as  a  proximate 
cause,  without  which  it  would  not  have  occurred,  then  he  or  she 
cannot  recover  therefor  from  the  carrier. 

"(6)  A  passenger  is  under  a  duty  to  use  due  care  to  alight 
from  a  train  in  the  usual,  ordinary,  and  safe  manner,  and,  if  he 
or  she  fails  to  do  so,  it  constitutes  negligence  on  his  or  her  part, 
and  if  such  negligence  contributes  to  his  or  her  injury  as  a  prox- 
imate cause,  without  which  it  would  not  have  occurred,  then  he 
or  she  cannot  recover  therefor  from  the  carrier." 

In  disposing  of  these  requests,  his  honor  said  of  the  fifth: 
"The  fifth  I  cannot  charge,  because  it  is  a  point  blank  statement 
of  what  constitutes  negligence,  and  the  law  is  that  negligence  is 
a  mixed  question  of  law  and  fact.  So  I  cannot  charge  that  in 
the  shape  in  which  it  is."  As  to  the  sixth,  he  said :  "The  sixth, 
of  course,  I  have  to  refuse  for  the  same  reason.  That  is  stating 
to  you  what  set  of  facts  would  constitute  negligence  and  that  is 
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for  you."  We  think  these  requests  were  properly  refused  for 
the  reasons  stated  by  the  circuit  judge. 

[8]  Under  ordinary  circumstances,  a  passenger  ought  to  alight 
with  reasonable  promptness  when  the  train  arrives  at  his  desti- 
nation, provided,  it  stops  long  enough  for  him  to  do  so  with 
safety.  The  fifth  request  was  faulty  in  omitting  the  proviso 
which  we  have  added,  which  was  a  vital  issue  in  the  case.  More- 
over, the  court  could  not  lay  it  down  as  a  universal  rule,  appli- 
cation under  all  circumstances,  that  a  passenger  who  fails  to 
alight  with  reasonable  promptness  when  the  train  reaches  his 
destination  is  guilty  of  negligence.  Such  a  storm  may  be  raging 
that  a  passenger  could  not  leave  the  train  promptly,  except  at  the 
peril  of  his  life.  The  sixth  request  as  clearly  involves  the  issua- 
ble fact  whether  it  was  negligence  for  plaintiff  to  alight  from 
the  moving  train.  The  court  was  asked  to  charge  that  a  passen- 
ger who  does  not  alight  in  the  "usual,  ordinary,  and  safe  manner" 
is  guilty  of  negligence.  That  would  have  been  equivalent  to  say- 
ing that  one  who  alights  from  a  moving  train  is  guilty  of  negli- 
gence, which  we  have  seen  is  not  the  law;  because  the  "usual, 
ordinary,  and  safe  manner"  is  to  alight  when  the  train  is  at  a 
standstill. 

[9]  The  substance  of  these  propositions  in  so  far  as  they  did 
not  involve  the  facts  was  given  to  the  jury  in  the  general  charge, 
and  plaintiff  was  not  prejudiced  by  their  refusal. 

[10,  11]  The  defendant's  seventh  request  was  as  follows:  "In 
determining  whether  the  plaintiff  has  used  due  care,  the  standard 
for  the  jury  is  the  conduct  of  an  ordinarily  prudent,  careful,  and 
sensible  person,  under  the  circumstances  in  question.  If  the  jury 
concludes  that  the  plaintiff  has  not  exercised  the  care  that  an 
ordinarily  prudent,  careful,  and  sensible  person  would  have  exer- 
cised for  her  own  protection  under  similar  circumstances,  then 
they  must  find  that  plaintiff  has  been  guilty  of  negligence,  irre- 
spective of  the  particular  intelligence,  knowledge,  or  prudence  of 
the  plaintiff  whose  conduct  is  brought  into  question."  In  re- 
fusing this  request  his  honor  said:  "Now  that  statement  of  the 
law,  gentlemen,  was  referred  to  here  during  the  trial,  as  taken 
from  one  of  the  law  books,  and  is  a  direct  citation  from  Smith  v. 
Railroad  Company,  but  I  cannot  charge  you  that  as  law  in  this 
case.  It  struck  me  as  a  remarkable  proposition  in  this  case.  That 
is  a  case  where  a  man  went  down  with  his  family  to  see  them  off 
on  a  train,  and  he  was  on  board  the  train  seeing  them  off,  and 
the  law  is  that  people  have  a  right  to  do  that,  to  go  down  with 
their  families  and  see  them  off  upon  the  train,  and  that  they  are 
not  trespassers  upon  the  train,  but  they  are  licensees.  In  that 
case  the  train  started  off,  the  man  stayed  too  long  on  the  train, 
and  he  deliberately  rushed  off  the  train  and  injured  himself,  and 
brought  forth  these  propositions  which  is  correct  law  in  that  case. 
In  that  case  he  was  only  a  licensee  on  the  car,  with  the  permission 
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of  the  railroad,  and  to  him  the  railroad  only  owed  ordinary  care, 
whereas,  with  a  passenger  the  railroad  owes  a  higher  degree  of 
care  with  reference  to  his  transportation  and  alighting  than  it 
does  to  a  licensee.  So,  you  see,  there  is  where  the  difference 
comes  in.  I  cannot  charge  you  that  proposition  as  applicable  to 
a  passenger;  that  is,  if  you  find  that  she  was  a  passenger,  the 
plaintiff  was  a  passenger/'  From  a  careful  consideration  of  his 
remarks,  it  is  apparent  that  the  learned  judge  was  momentarily 
confused  as  to  the  difference  in  the  degree  of  care  due  to  a  pas- 
senger and  due  by  a  passenger  for  his  own  protection.  The  re- 
quest stated  a  correct  proposition,  and  should  have  been  charged. 
As  the  jury  were  given  in  the  general  charge  substantially  the 
same  proposition  as  that  contained  in  the  request,  we  would  be 
inclined  to  hold  that  the  refusal  of  the  request  was  harmless  error, 
but  for  the  remarks  of  the  court  in  refusing  it,  wherein  the  jury 
were  explicitly  and  emphatically  told  that  the  proposition  con- 
tained in  the  request  was  not  sound  law  as  applied  to  a  passen- 
ger. Under  the  circumstances,  we  cannot  safely  say  that  the  de- 
fendants were  not  prejudiced  by  the  refusal  of  the  request. 

[12]  The  eighth  request  to  charge  was  as  follows:  "If  the 
jury  find  that  the  plaintiff  attempted  to  alight  from  the  train  when 
the  same  was  moving  at  such  a  rapid  rate  of  speed  as  to  make 
the  danger  of  alighting  therefrom  obvious  to  an  ordinarily  pru- 
dent, careful,  and  sensible  person,  and  shall  further  find  that  she 
was  not  compelled  to  do  so  by  the  agent  of  defendant,  but  did  so 
of  her  own  free  will  and  initiative,  then  they  must  find  that  she 
was  guilty  of  negligence,  and  if  this  contributed  to  her  injury  as 
a  proximate  cause  thereof,  without  which  it  would  not  have  oc- 
curred, then  she  cannot  recover.''  The  circuit  judge  refused  this 
request  on  the  ground  that  it  was  a  charge  upon  the  facts.  The 
court  evidently  overlooked  the  fact  that  the  request  was  predi- 
cated upon  the  action  of  "an  ordinarily  prudent,  careful  and  sen- 
sible person,"  whose  conduct  is  the  standard  fixed  by  the  law 
with  which  the  conduct  of  all  others  must  be  compared  in  deter- 
mining whether  they  are  guilty  of  negligence.  This  request  con- 
tained a  correct  statement  of  law,  and  should  have  been  charged. 

The  tenth  exception  covers  two  pages  of  the  "case,"  and  con- 
tains a  long  extract  from  the  charge,  wherein  the  jury  were  in- 
structed as  to  the  duty  of  a  carrier  to  a  passenger  who  asks  for 
or  apparently  needs  assistance  in  getting  on  or  off  the  train.  The 
ground  of  the  exception  is  that  this  part  of  the  charge  was  mis- 
leading and  confusing  because  it  was  inapplicable  to  the  case  as 
made  by  the  pleadings  and  evidence.  It  is  true  that  the  portion 
of  the  charge  quoted  in  the  exception  is  not  strictly  relevant. 

[13]  But  digressions  of  this  sort  cannot  be  made  ground  of 
reversal,  unless  it  is  made  to  appear  that  they  were  prejudicial, 
and  it  does  not  so  appear  in  this  case. 

The  eleventh    exception  complains  of  the    following  charge: 
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'*I£  it  should  appear  that  a  passenger  was  on  a  train,  having  a 
ticket  for  a  certain  point,  which  the  conductor  had  taken  up,  and 
it  should  appear  to  that  officer  that  that  party  did  not  know  that 
he  or  she  had  gotten  to  the  station,  or  was  not  in  such  a  condi- 
tion apparently  as  to  realize  that  the  time  had  come  and  she  must 
get  off  the  train,  and  then  the  passenger  should  rush  forward, 
under  orders  to  get  off  the  train,  as  charged  in  this  complaint, 
and  she  was  then  rushed  to  the  front  of  the  train  by  the  officers 
in  charge,  or  porter  in  charge,  charged  with  the  duty  of  assisting 
passengers  to  alight,  and  then  the  train  was  moving,  and  although 
the  train  was  moving  at  a  rate  of  speed  which  was  obviously  dan- 
gerous for  a  person  to  deliberately  undertake  to  jump  off,  but 
acting  under  the  impulse  and  being  driven  to  the  steps,  and  being 
brought  into  that  position  of  peril  by  the  negligence  of  the  rail- 
road officers  and  then  and  there  made  a  mistake  of  judgment  and 
fell  off  the  train,  it  would  be  for  the  jury  to  say  whether  or  not 
that  was  not  a  breach  pf  duty  of  the  railroad  officials  in  the  exer- 
cise of  the  highest  degree  of  care,  the  high  degree  of  care  due  a 
passenger,  in  putting  that  person  in  that  position,  whereby  an 
error  of  judgment  at  the  last  moment  having  been  put  in  that 
position  by  the  orders  of  the  officials  of  the  railroad  company, 
that  could  not  be  held  as  contributory  negligence  on  the  part  of 
the  person  to  defeat  her  rights/' 

[14]  We  think  his  honor  invaded  the  province  of  the  jury 
and  charged  upon  the  facts  when  he  told  them  that,  under  the 
facts  and  circumstances  narrated  in  the  first  part  of  the  remarks 
quoted,  "that  could  not  be  held  as  contributory  negligence  on  the 
part  of  the  person  to  defeat  her  rights."  If  the  court  cannot  de- 
clare what  facts,  series  of  facts,  or  combination  of  facts  consti- 
tute negligence,  and  we  have  seen  that  it  cannot,  except  where 
only  one  inference  is  deducible  from  them,  neither  can  it  declare 
what  facts,  series  of  facts,  or  combination  of  facts  constitute  con- 
tributory negligence,  unless  they  are  susceptible  of  only  one  rea- 
sonable inference.  Precisely  the  same  rules  and  tests  must  be 
applied  in  determining  whether  a  plaintiff  is  guilty  of  contribu- 
tory negligence  as  in  deciding  whether  a  defendant  is  guilty  of 
negligence. 

The  rule  by  which  the  conduct  of  a  passenger  is  tested  who  is 
injured  on  account  of  obedience  to  the  orders  of  a  conductor,  or 
other  employee  of  the  carrier,  acting  within  the  scope  of  his  au- 
thority, is  very  much  the  same  as  that  by  which  a  servant's  con- 
duct is  to  be  tested  who  is  injured  while  obeying  the  orders  of 
his  master.  In  Stephens  v.  Railway,  82  S.  C.  549,  64  S.  E.  604, 
the  servant's  rule  is  thus  stated:  "To  show  contributory  negli- 
gence, it  is  not  sufficient  that  the  employee  receiving  the  order 
should  have  misgivings,  and  believe  the  act  required  to  be  hazard- 
ous, unless  the  danger  is  so  imminent  and  obvious  that  a  man  of 
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ordinary  prudence  would  not  incur  it.  If  there  is  ground  for 
reasonable  difference  of  opinion  as  to  the  danger,  the  servant  is 
not  bound  to  set  up  his  judgment  against  that  of  his  superior 
whose  orders  he  is  required  to  obey,  but  he  may  rely  on  the  judg- 
ment of  such  superior.  The  matter  is  thus  well  stated  by  Mr. 
Justice  Hobnes  in  McKee  v.  Tourtelotte,  167  Mass.  68,  44  N.  E. 
1071,  1072  [48  L.  R.  A.  542]  :  'When  we  say  that  a  man  appre- 
ciates a  danger,  we  mean  that  he  forms  a  judgment  as  to  the  fu- 
ture, and  that  his  judgment  is  right.  But,  if  against  this  judg- 
ment is  set  the  judgment  of  a  superior,  one  to  whom  from  the 
nature  of  the  callings  of  the  two  men  and  of  the  superior's  duty 
seems  likely  to  make  the  more  accurate  forecast,  and  if  to  this  is 
added  a  command  to  go  on  with  the  work  and  to  run  the  risk,  it 
becomes  a  complex  question  of  the  particular  circumstances, 
whether  the  inferior  is  not  justified  as  a  prudent  man  in  sur- 
rendering his  own  opinion  and  obeying  the  command.  The 
nature  and  degree  of  the  danger,  the  extent  of  plaintiff's  apprecia- 
tion of  it,  and  the  exigency  of  the  work  all  enter  into  considera- 
tion, and  no  universal  rule  can  be  laid  down.'  The  numerous  au- 
thorities sustaining  this  statement  of  the  law  are  collated  in  the 
note  in  Houston,  etc.,  Ry.  Co.  v,  De  Walt,  97  Am.  St.  Rep.  877." 
The  rule  applicable  to  a  passenger  is  thus  stated  in  5  A.  &  E. 
Enc.  L.  (2d  Ed.)  p.  648:  "Where  a  passenger  acts  in  conformity 
to  a  permission  or  direction  given  by  a  conductor  or  other  agent 
of  the  carrier,  acting  within  the  scope  of  his  authority,  and  such 
conduct  on  his  part  will  not  expose  him  to  a  known  or  apparent 
danger  which  a  prudent  man  would  not  incur,  he  will  not  be 
guilty  of  contributory  negligence,  although  his  conduct  may  re- 
sult in  bringing  injury  upon  him." 

We  think  the  court  erred  in  taking  from  the  jury  the  question 
whether  plaintiff  was  guilty  of  contributory  negligence  in  alight- 
ing under  the  circumstances. 
Judgment  reversed. 

Gary,  C.  J.,  and  Woods,  J.,  concur. 
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(Court   of  Appeals  of   Kentucky,   Feb.   27,   1912.) 

[143  S.  W.  Rep.  1014.] 

Carriers — Carriage    of    Passengers — Personal    Injuries — Liability.^ 

— A  carrier  is  not  liable  for  injuries  to  a  pregnant  female  passen- 
ger caused  by  the  unnatural  appearance  and  conduct  of  a  lunatic 
passenger  in  charge  of  an  attendant,  where  the  female  passenger 
made  no  complaint  to  any  officer  of  the  train,  and  where  none  of 
them  knew  of  her  physical  condition,  or  that  the  lunatic  was  giv- 
ing her  any  inconvenience,  and  where  the  lunatic  was  not  violent. 

Carriers — Carriage  of  Passengers — Care  Required.! — A  carrier  not 
informed  of  the  infirmity  of  a  passenger  and  having  no  reason  to 
apprehend  danger  to  him  need  only  exercise  the  care  demanded  in 
case  of  passengers  in  ordinary  health. 

Carriers — Carriage  of  Passengers — Right  to  Refuse  to  Carry  Lu- 
natics4 — A  carrier  may  not  absolutely  refuse  to  carry  an  insane 
person,  but  it  may  insist  that  he  shall  be  in  charge  of  an  attendant, 
and  the  carrier  must  see  to  it  that  the  lunatic  does  not  hurt  any  one. 

Appeal  from  Circuit  Court.     Muhlenberg  County. 

Action  by  Myrtie  Brewer  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

Benjamin  D.  IVarfield  and  Browder  &  Browder,  for  appellant. 
R.  V.  Thomas,  Jr.,  for  appellee. 

HoBSON,  C.  J.  On  May  24,  1908,  Mrs.  Myrtie  Brewer,  with 
five  children,  the  eldest  of  whom  was  about  10  years  old,  was  a 
passenger  on  a  train  of  the  Louisville  &  Nashville  Railroad  Com- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroad  companies  to  prevent  their  passengers  from  being  injured 
by  their  fellow  passengers,  see  foot-note  of  St.  Louis  Southwestern 
Ry.  Co.  V.  Bradley  (Ark.),  41  R.  R.  R.  488,  64  Am.  &  Eng.  R.  Cas., 
N.  S.,  488;  Kline  v.  Milwaukee  Elec,  etc..  Co.  (Wis.),  41  R.  R.  R. 
218,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  218;  foot-note  of  Louisville  & 
N.  R.  Co.  v.  Renfro  (Kv.),  40  R."  R.  R.  707,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  707;  Hale  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.).  40  R.  R.  R. 
157,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  157;  first  foot-note  of  Glennen 
V.  Boston,  etc.,  Ry.  Co.  (Mass.),  39  R.  R.  R.  455,  62  Am.  &  Eng.  R. 
Cas.,  N.  S..  455;  Jansen  r.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  39 
R.  R.  R.  Ill,  62  Am.  &  Eng.  R.  Cas..  N.  S.,  111. 

fFor  the  authorities  in  this  series  on  the  duties  and  liabilities  of 
a  carrier  as  affected  by  the  sickness,  infirmity  or  helpless  condition 
of  a  passene:er,  see  first  paragraph  of  last  foot-note  of  Louisville 
Ry.  Co.  V.  Wilder  (Ky.),  41  R.  R.  R.  148,  64  Am.  &  Eng.  R.  Cas.. 
N.  S.,  148. 
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pany  from  Cleaton  to  Drakesboro.  When  she  got  off  the  train 
at  Drakesboro  she  was  white,  nervous,  and  weak.  She  went  to 
bed  on  going  home  and  remained  in  bed  about  two  weeks.  Ninety 
days  afterwards  she  was  confined,  and  continued  to  have  weak 
spells  after  her  confinement.  She  brought  this  suit  against  the 
railroad  company  for  the  injury  to  her  health,  which  she  charged 
was  due  to  her  being  frightened  by  a  lunatic  on  the  train.  On 
the  trial  of  the  case  she  recovered  $500.  The  railroad  company 
appeals. 

[1]  The  distance  from  Cleaton  to  Drakesboro  is  four  miles. 
The  running  time  of  the  train  between  the  two  points  is  13  min- 
utes. When  Mrs.  Brewer  got  on  the  train,  a  lunatic  girl  in  charge 
of  a  lady  attendant  was  sitting  about  the  middle  of  the  coach, 
facing  the  door  at  which  Mrs.  Brewer  entered.  Mrs.  Brewer 
took  a  seat  near  the  front  of  the  coach,  facing  the  lunatic,  and 
rode  backwards  to  Drakesboro;  her  children  being  about  her. 
She  makes  this  statement  as  to  the  lunatic:  "She  was  talking 
and  laughing,  and  when  the  train  started  she  screamed  and  hal- 
looed like  she  was  in  distress.  She  screamed  and  hallooed  very 
loud.  She  would  scream  and  say:  'Take  him  away.  Don't  let 
him  to  me.'  And  she  would  laugh  and  talk  and  whistle  and  then 
scream  again.''  Another  witness,  who  was  introduced  for  the 
plaintiflF,  makes  this  statement  as  to  the  lunatic:  **When  I  first 
saw  her  she  was  sitting  by  the  window,  singing  and  whistling, 
and  then  she  seemed  to  be  weeping  or  moaning  for  some  one. 
It  seems  she  thought  some  one  was  coming  to  her,  and  she  hal- 
looed to  them  to  take  him  away."  Another  witness  for  plaintiff 
makes  this  statement  as  to  the  lunatic:  "She  was  talking  and 
whistling  and  kind  of  gigghng,  and  then  she  would  rail  out  and 
say  she  was  George  R.  Garrett's  daughter,  or  something  to  that 
effect.  She  was  talking  loud.  She  really  didn't  scream  any  dur- 
ing that  time."  The  lunatic  at  no  time  left  her  seat.  She  was  at 
all  times  in  charge  of  her  attendant,  who  was  on  the  seat  by  her. 
She  at  no  time  was  nearer  Mrs.  Brewer  than  when  Mrs.  Brewer 
took  her  seat  in  the  car,  probably  about  one-fourth  of  the  car 
away  from  her.  She  did  not  address  Mrs.  Brewer  at  any  time 
or  make  any  effort  to  hurt  her  or  any  one  else.  The  lunatic  was 
at  no  time  dangerous,  boisterous,  or  disorderly.  Mrs.  Brewer 
sat  facing  the  girl,  and  the  trouble  that  ensued  with  her  seems  to 
have  been  due  to  her  being  pregnant  and  to  the  fact  that  thus  the 
unnatural  appearance  and  doings  of  the  lunatic  made  a  deep  im- 
pression upon  her  mind,  as  often  happens  in  the  case  of  pregnant 
women.  Mrs.  Brewer  made  no  complaint  to  the  conductor  or  to 
any  officer  of  the  train.  None  of  them  knew  that  Mrs.  Brewer 
was  pregnant  or  that  the  lunatic  was  giving  her  any  inconven- 
ience. 

In  2  Hutchinson  on  Carriers,  §  980,  discussing  the  liability  of 
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a  carrier  to  a  passenger  on  account  of  the  conduct  of  other  pas- 
sengers on  the  cars,  the  learned  author  says:  "The  negligence 
for  which  the  carrier  is  held  liable  is  not  the  wrong  of  the  fellow 
passenger  or  the  stranger,  but  it  is  the  negligent  omission  of  the 
carrier's  servants  to  prevent  the  wrong  from  being  committed. 
In  order  that  such  omission  may  constitute  negligence,  there  is 
involved  the  essential  element  that  the  carrier  or  his  servants  had 
knowledge,  or  with  proper  care  could  have  had  knowledge,  that 
the  wrong  was  imminent,  and  that  he  had  such  knowledge  or  the 
opportunity  to  acquire  it  sufficiently  long  in  advance  of  the  in- 
fliction of  the  wrong  upon  the  passenger  to  have  prevented  it  with 
the  force  at  his  command." 

[2]  The  rule  thus  stated  has  often  been  applied  by  the  courts 
in  cases  where  fellow  passengers  were  obscene,  drunk,  disorderly, 
or  of  unsound  mind ;  but  we  have  found  no  case  where  the  carrier 
has  been  held  liable  where  the  conduct  of  the  passenger  was  not 
sufficient  to  apprise  a  person  of  ordinary  prudence  that  danger 
was  to  be  anticipated.  And  while  peculiar  care  is  due  to  persons 
who  are  sick  or  infirm,  only  the  care  required  in  the  case  of  per- 
sons in  ordinary  health  is  demanded  of  the  carrier  where  he  is 
not  informed  of  the  infirmity  of  the  passenger  and  has  no  rea- 
son to  apprehend  the  danger  to  him.  6  Cyc.  598,  603 ;  Mo.  Pac. 
R.  Co.  V.  Evans,  71  Tex.  361,  9  S.  W.  325,  1  L.  R.  A.  476;  Spohn 
V.  Mo.  Pac.  R.  Co.,  87  Mo.  74;  Tall  v,  Baltimore  Steam  Packet 
Co.,  90  Md.  248,  44  Atl.  1007,  47  L.  R.  A.  120;  Fritz  v.  Railroad 
Co.,  132  N.  C.  829,  44  S.  E.  613;  Felton  v.  Chicago,  etc.,  R.  Co., 
69  Iowa,  577,  29  N.  W.  618;  Franklin  v.  Railroad  Co.,  74  S.  C. 
332,  54  S.  E.  578;  Norris  v.  Railroad  Co.,  84  S.  C.  15,  65  S.  E. 
956.  Our  own  opinions  are  to  the  same  effect.  In  I.  C.  Rail- 
road Co.  V,  Cruse,  123  Ky.  463,  96  S.  W.  821,  29  Ky.  Law  Rep. 
914,  8  L.  R.  A.  (N.  S.)  299,  a  passenger  complained  because  she 
was  not  helped  to  leave  the  car  at  the  station.  It  was  held  that, 
^  as  she  did  not  ask  assistance,  and  the  company  had  no  notice  of 
her  infirmity,  she  could  not  recover ;  the  steps  and  platform  bein*? 
so  reasonably  lighted  that  the  ordinary  traveler  could  alight  from 
the  train  in  safety.  The  same  rule  was  laid  down  in  Adams  v. 
Louisville  &  Nashville  R.  Co.,  134  Ky.  620,  121  S.  W.  419,  135 
Am.  St.  Rep.  425,  where  a  passenger  was  injured  by  the  fall  of 
a  valise  from  the  rack  overhead ;  it  being  held,  however,  in  that 
case  that  the  facts  were  sufficient  to  apprise  a  person  of  ordinary 
prudence  of  the  danger  to  the  passenger. 

[3]  A  carrier  cannot  absolutely  refuse  transportation  to  in- 
sane persons.  These  people  must  be  carried  to  the  asylums,  and 
they  can  only  be  carried  on  the  trains.  Justice  to  them  as  well  as 
humanity  requires  that  they  should  be  admitted  to  the  trains, 
unless  their  presence  will  endanger  others,  and,  as  has  been  well 
said,  in  the  case  of  these  unfortunates,  who  are  at  best  involun- 
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tary  passengers  and  not  responsible  for  their  conduct,  more  al- 
lowance must  be  made  than  in  the  case  of  ordinary  passengers. 
There  was  nothing  in  the  conduct  of  this  poor  girl  that  would 
have  justified  the  railroad  company  in  refusing  to  admit  her  to 
the  train,  or  that  would  have  justified  the  railroad  company  in 
expelling  her  from  the  train  at  a  station  along  its  road  after  she 
had  been  admitted  to  the  train.  The  company  had  a  right  to  re- 
quire that  she  be  in  charge  of  an  attendant,  and  it  was  its  duty 
to  see  that  she  did  not  hurt  anybody.  But  she  was  not  a  violent 
lunatic.  There  was  no  danger  of  physical  hurt  to  the  other  pas- 
sengers. It  is  said  the  child  born  afterwards  to  Mrs.  Brewer  acts 
like  the  lunatic,  but  the  effect  on  Mrs.  Brewer  was  simply  an 
accident,  due,  perhaps,  more  than  to  any  other  cause,  to  the  fact 
that  she  sat  facing  the  lunatic,  and  so  the  lunatic's  image  became 
impressed  upon  her  mind. 

In  Owens  v.  Railroad  Co.,  119  Ga.  230,  46  S.  E.  87,  63  L.  R. 
A.  946,  the  lunatic  was  dangerous  and  violent,  and  it  was  held 
that  the  company  had  sufficient  reason  for  not  taking  him  on  the 
train.  In  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  116,  4  C.  C. 
A.  221,  the  lunatic  on  the  train  killed  a  fellow  passenger,  but  it 
was  held  that  the  company  was  not  responsible  because  it  had  no 
reason  to  apprehend  danger  from  him  until  he  suddenly  became 
insane.  We  do  not  see  that  there  is  anything  in  either  of  these 
cases  not  in  keeping  with  the  general  current  of  authority. 

We  therefore  conclude  that  there  was  no  negligence  on  the 
part  of  the  defendant,  and  that  the  court  should  have  sustained 
its  motion  for  a  peremptory  instruction  to  the  jury  to  find  for  it 
for  the  reasons  stated.  This  conclusion  makes  it  unnecessary 
for  us  to  consider  the  other  questions  raised. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


Dowling  Lumber  Co.  v.  King. 

(Supreme  Court  of  Florida,  Division   B.,  Dec.  13,  1911.     Headnotes 

Filed  Feb.  12,  1912.) 

[57  So.  Rep.  337.] 

Railroads — Operation — Injuries  by  Fire — Admissibility  of  Evi- 
dence.— In  an  action  by  an  administratrix  for  damages  alleged  to 
have  been  caused  by  fire  negligently  set  out  upon  the  premises  of 
the  decedent  by  the  engine  of  a  corporation  operating  a  tramroad, 
no  error  is  committed  by  the  trial  judge  in  refusing  to  permit  a 
letter  written  by  the  decedent  to  be  introduced  in  evidence  in  which 
he  stated  that  the  fire  was  set  out  by  train  No.  58,  when  it  is  not  al- 
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leged  in  the  declaration  that  the  fire  was  set  out  by  a  train  so  num- 
bered, and  especially  when  the  purpose  of  the  letter  was  to  con- 
fine the  evidence  on  the  part  of  the  plaintiff  to  the  condition  of  an 
engine  numbered  58,  its  spark  arrester  and  ash  pan. 

Damages  —  Relevancy  —  Value  —  Personal  Property. — When  fence 
rails,  trees,  etc.,  destroyed  by  fire  had  no  market  value  in  the  neigh- 
borhood where  they  were  destroyed,  all  pertinent  facts  and  cir- 
cumstances tending  to  establish  the  real  and  ordinary  value  of  the 
property  at  the  time  of  its  destruction  are  admissible  in  evidence. 

Railroads — Operation — Injuries  by  Fire — Care  Required.* — Where 
it  is  apparent  that  damage  would  result  to  the  adjacent  property  of 
others  in  the  event  of  a  fire  started  along  a  railway  company's  abut- 
ting roadbed,  it  is  the  duty  of  the  company  to  render  the  chance  of 
the  escape  of  fire  fron:\  its  engines  less  hazardous  by  keeping  its 
roadbed  and  right  of  way  clear  of  fire-breeding  and  combustible 
material. 

Appeal  and  Error — Review — Question  of  Fact — ^Judgment  of  Ref- 
eree.— Where  the  evidence  is  conflicting,  the  judgment  of  a  referee 
upon  the  liability  of  the  defendant  will  not  be  disturbed. 

Damages  —  Punitive  Damages  —  Grounds  —  Gross  Negligence. t — 
Gross  negligence,  not  amounting  to  such  wanton  and  reckless  in- 
difference to  the  rights  of  others  as  to  be  equivalent  to  an  intentional 
violation  of  them,  will  not  warrant  punitive  damages. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Taylor  County;  L.  W.  Blanton,  Ref- 
eree. 

Action  by  J.  L.  King  against  the  Dowling  Lumber  Company. 
At  the  death  of  plaintiff,  Martha  S.  King,  administratrix,  was 
substituted  as  plaintiff.  From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed  on  condition. 

McCollum  &  Harrell,  for  plaintiff  in  error. 
W.  T.  Hendry,  for  defendant  in  error. 

HocKER,  J.  J.  L.  King  sued  the  Dowling  Lumber  Company, 
a  corporation,  in  the  circuit  court  of  Taylor  county,  to  recover 
damages  to  the  lands  and  farm  of  plaintiff  alleged  to  have  been 
caused  by  fire  communicated  from  a  certain  locomotive  operated 

♦See  first  paragraph  of  first  foot-note  of  Thomas  v>  Hammer  Lum- 
ber Co.  (N.  Car.),  38  R.  R.  R.  773,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
773;  first  foot-note  of  Carter  v.  Maryland  &  P.  R.  Co.  (Md.),  38 
R.  R.  R.  142,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 

tFor  the  authorities  in  this  series  on  the  question  when  exem- 
plary or  punitive  damages  are,  and  are  not,  recoverable,  see  second 
foot-note  of  Ingram  v.  Louisiana,  etc.,  R.  Co.  (La.),  41  R.  R.  R. 
457,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  last  head-note  of  Louisville, 
etc.,  R.  Co.  V.  Wilkins  (Ky.),  41  R.  R.  R.  407,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  407;  last  foot-note  of  Illinois  Cent.  R.  Co.  v.  Moss  (Ky.), 
40  R.  R.  R.  41,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 
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on  a  tramroad  through  the  farm  of  the  plaintiff.  It  is  alleged 
that  weeds,  grass,  and  debris  had  been  carelessly  and  negligently 
allowed  to  accumulate  on  the  track  and  right  of  way,  and  that 
the  engine  was  not  properly  equipped  with  spark  arresters  and 
a  good  and  sufficient  ash  pan  that  would  prevent  throwing  out 
sparks,  coals  of  fire,  etc.,  and  carelessly  and  negligently  allowed 
coals  of  fire  to  drop  from  the  ash  pans,  and  sparks  of  fire  to  be 
emitted  from  the  smoke  stack,  which  fell  -in  the  dry  grass  and 
debris  and  ignited  the  same,  causing  a  fire  which  destroyed  361 
panels  of  fence  of  the  value  of  $141,  three  gates  of  the  value  of 
$15,  burnt  over  land  on  which  were  trees  and  timber,  damaged 
and  destroyed  75  trees  of  the  value  of  $75,  left  the  farm  open 
and  unprotected  against  cattle  causing  unusual  labor  and  incon- 
venience. It  is  alleged  *'that  the  defendant  by  and  through  its 
servants,  agents,  and  employees  then  and  there  well  knew  of  the 
said  fire  which  so  destroyed  plaintiff's  property;  that  they  were 
then  and  there  present,  and  saw  the  said  fire  as  it  was  raging, 
but  the  defendant  then  and  there  carelessly,  negligently,  and 
wantonly  failed,  neglected,  and  refused  to  aid  the  plaintiff  in  ex- 
tinguishing said  fire,  which  if  such  assistance  had  been  rendered, 
the  great  damage  which  was  sustained  would  have  been  to  a  great 
extent  avoided."  The  foregoing  contains  the  substance  of  the 
four  counts  of  the  declaration. 

Pleas  of  not  guilty  were  filed  to  the  several  counts.  The  plain- 
tiff having  died,  his  administratrix  was  without  objection  made 
party  plaintiff  in  the  suit.  The  cause  was  then  referred  to  a  ref- 
eree for  trial.    The  referee  made  the  following  findings : 

"This  cause  being  submitted  for  final  hearing  upon  the  evi- 
dence adduced  by  the  parties  hereto  before  the  undersigned  ref- 
eree, the  referee  finds  as  follows:  That  the  defendant  allowed 
grass,  weeds,  stubble,  trash,  and  debris  to  accumulate  on  its  road- 
bed and  right  of  way  running  through  plaintiff's  farm  and  to  re- 
main thereon  for  several  months — ^the  roadbed  not  having  been 
cleaned  off  and  cleared  of  such  grass,  weeds,  stubble,  and  debris 
for  more  than  12  months  prior  to  the  alleged  fire — and  that  in  so 
doing  the  defendant  was  then  and  there  grossly  negligent;  that 
on  or  about  the  17th  day  of  January,  1910,  one  of  the  defend- 
ant's locomotives,  then  and  there  passing  along  and  over  said 
roadbed  through  plaintiff's  farm,  was  not  equipped  with  proper 
ash  pan  and  spark  arrester  and  that  by  reason  of  said  defective 
equipment  emitted  and  dropped  sparks  and  coals  of  fire  on  and 
along  said  roadbed  and  right  of  way  and  from  which  said  coals 
of  fire  and  sparks  the  grass,  weeds,  stubble,  and  debris  on  and 
along  said  roadbed  and  right  of  way  were  ignited  and  therefrom 
fire  spread  out  over  and  through  plaintiff's  farm,  and  then  and 
there  burned  and  consumed  a  quantity,  to  wit,  361  panels  of  10 
rails  each,  of  plaintiff's  fence,  also  burned  over  plaintiff's  wood- 
land and  burned  and  destroyed  plaintiff's  timber;  that  said  fire 
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was  observed  by  defendant's  employees  and  that  they  neglected 
to  render  any  aid  in  extinguishing  the  same,  and  that  the  plain- 
tiff used  his  best  efforts  to  extinguish  the  fire  and  to  avoid  the 
damage.  And  the  referee  finds  the  actual  damage  sustained  by 
the  plaintiff  by  reason  of  defendant's  negligence,  as  alleged  and 
proved,  to  be  $166.51,  and  that  by  reason  of  defendant's  gross 
negligence  as  found,  the  additional  sum  of  $75  should  be  assessed 
against  it  as  punitive  or  compensatory  damages. 

"Therefore  the  referee  finds  for  the  plaintiff  and  assesses  her 
damages  at  two  hundred  forty-one  dollars  and  fifty-one  cents 
($241.51),  with  interest  from  day  of  filing  suit.  This  March 
22,  1911." 

Judgment  was  entered  in  accordance  with  the  findings.  This 
judgment  is  here  for  review  on  Writ  of  error. 

The  evidence  shows  that  the  Dowling  Lumber  Company  op- 
erated a  log  railroad  through  the  farm  of  the  defendant  in  error ; 
that  said  farm  consisted  of  several  hundred  acres,  and  was  fenced 
with  a  rail  fence ;  that  the  track  and  right  of  way  on  the  17th  of 
January,  1910,  at  the  time  of  the  fire,  was  covered  with  dry  weeds 
and  grass,  and  had  been  in  that  condition  for  some  time;  that 
fires  had  occurred  on  the  track  and  right  of  way  several  times 
before  and  after  the  said  date,  some  of  them  having  occurred 
immediately  after  the  passing  of  the  locomotives  of  the  plaintiff 
in  error.  The  evidence  on  the  part  of  the  defendant  in  error 
tends  to  show  that  on  the  morning  of  the  day  in  question,  possi- 
bly about  11  o'clock,  about  half  an  hour  after  the  passing  of  a 
locomotive  and  cars  through  the  farm  of  defendant  in  error,  a 
fire  was  seen  on  or  near  the  track  on  said  farm  not  far  from  the 
fence  which  inclosed  it;  that  no  fire  was  seen  there  before  the 
passing  of  said  engine ;  that  defendant  in  error  with  the  assistance 
of  others  after  considerable  labor  put  out  the  fire.  His  evidence 
also  tends  to  show  that  the  fire  started  on  the  track  of  the  rail- 
road and  burnt  eastward  from  it;  that  it  destroyed  a  large  num- 
ber of  panels  of  fence,  three  gates,  about  70  pine  trees  of  con- 
siderable size,  burnt  over  about  15  acres  of  woodland  and  dun- 
aged  or  killed  the  trees  thereon.  There  was  testimony  on  the 
part  of  the  defendant  in  error  tending  to  show  the  amount  of  the 
damages. 

[1]  The  assignments  of  error  are  quite  numerous  based  on 
the  rejection  and  admission  of  testimony.  For  instance,  the  plain- 
tiff in  error  offered  to  introduce  a  letter  from  J.  L.  King,  then 
dead,  in  which  he  stated  that  the  fire  was  set  out  by  train  No.  58. 
This  offer  was  refused  and  the  ruling  is  assigned  as  error.  We 
discover  no  error  in  this  ruling.  It  was  not  alleged  in  the  dec- 
laration that  the  fire  was  set  out  by  a  train  so  numbered,  and 
there  is  no  proof  whatever,  nor  offer  to  prove  there  was  a  train 
so  numbered.  It  is  true  the  lumber  company  proved  that  the 
train  which  ran  over  that  road  about  the  time  of  the  beginning 
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of  the  fire  was  handled  by  an  engine  numbered  58,  but  the  fetter 
docs  not  show  that  this  engine  was  meant.  The  purpose  of  in- 
troducing the  letter  was  to  confine  the  evidence  to  the  condition 
of  said  engine  58  as  to  its  spark  arrester  and  ash  pan,  and  to 
exclude  all  evidence  as  to  the  condition  of  other  engines  and  all 
evidence  as  to  fire  having  been  put  out,  except  by  this  engine. 
But  the  allegations  of  the  declaration  did  not  so  limit  the  proof, 
because  it  described  no  practicular  engine.  These  matters  af- 
forded occasion  for  a  number  of  assignments  of  error — none 
of  which  we  think  are  sustained.  Florida  East  Coast  R.  Co.  v. 
Welch,  53  Fla.  145,  44  South.  250,  12  Ann.  Cas.  210. 

[2]  Again  in  proving  the  damages  the  defendant  in  error  was 
not  in  a  condition  to  show  that  the  trees,  rails,  and  gates  which 
were  burned  had  any  market  value,  so  he  resorted  to  proof  of 
facts  from  which  the  actual  value  of  those  trees  could  be  esti- 
mated. For  instance,  he  showed  that  the  trees  in  that  neighbor- 
hood had  no  market  value  except  as  they  would  make  cross-ties, 
and  that  a  tree  was  valued  according  to  the  number  of  cross-ties 
it  would  make,  and  that  each  cross-tie  was  worth  10  cents.  So 
that  a  tree  that  would  make  five  cross-ties  was  worth  50  cents, 
etc. 

So  with  reference  to  the  damage  caused  by  burning  the  fence. 
It  was  shown  that  rails  had  no  particular  market  value,  but  it  was 
shown  how  many  it  would  take  to  restore  the  fence,  what  it  would 
cost  to  split,  haul,  and  put  them  up.  These  matters  gave  rise  to  a 
number  of  assignments  of  error  on  the  introduction  of  testimony. 
Such  matters  are  controlled  by  the  decision  in  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  z*.  Peninsular  Land,  Transp.  &  Manuf'g  Co.,  27 
Fla.  1,  9  South.  661,  17  L.  R.  A.  33,  65.  "Where  the  value  of  the 
properties  destroyed  is  the  criterion  of  the  amount  of  damage  to 
be  awarded  and  the  property  destroyed  had  no  market  value  at  the 
place  of  its  destruction,  then  all  such  pertinent  facts  and  circum- 
stances are  admissible  in  evidence  as  tend  to  establish  its  real  and 
ordinary  value  at  the  time  of  its  destruction ;  such  facts  as  will  fur- 
nish the  jury,  who  alone  determine  the  amount,  with  such  perti- 
nent data  as  will  enable  them  reasonably  and  intelligently  to  ar- 
rive at  a  fair  valuation,*'  etc. 

[3]  Railroads  should  keep  their  roadbeds  and  right  of  way 
reasonably  clear  of  dried  grass  and  other  combustible  material. 
Where  it  is  apparent  that  damage  would  result  to  the  adjacent 
property  of  others  in  the  event  of  a  fire  started  anywhere  along 
a  railway  company's  abutting  roadbed,  then  it  is  the  duty  of  the 
company  to  render  the  chance  of  the  escape  of  fire  from  its  en- 
gines less  hazardous  by  keeping  its  roadbed  and  right  of  way 
clear  of  fire-breeding  debris.  St.  Johns  &  H.  R.  Co.  v.  Ransom, 
33  Fla.  406,  14  South.  892.  Says  the  Supreme  Court  of  Nevada 
in  the  case  of  Watt  ^^  Nevada  Cent.  R.  Co.,  23  Nev.  154,  44  Pac. 
423,  62  Am.  St.  Rep.  772:    "We  are  of  opinion  that  we  are  justi- 
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fied  in  saying  that  it  is  common  knowledge,  based  on  common 
observation  in  this  railway  age,  that  railroad  engines  of  the  most 
approved  construction  and  with  the  best-known  appliances  and 
managed  by  the  most  skillful  engineers  and  firemen  are  liable 
to  and  do  frequently  from  necessity  or  by  accident  emit  sparks 
and  fire  capable  of  igniting  dry  rubbish  or  combustible  matter 
along  their  pathway,  and  thus  place  the  property  of  adjoining 
owners  in  imminent  danger  of  destructive  conflagrations  and 
frequently  cause  the  destruction  of  property."  A  number  of 
cases  are  referred  to  by  this  court,  among  them  Richmond  &  D. 
R.  Co.  V,  Medley,  75  Va.  499,  40  Am.  Rep.  734;  Jones  v,  :Michi- 
gan  Cent.  R.  R.,  59  Mich.  437,  26  N.  W.  662.  We  think  these 
cases  dispose  of  all  the  important  assignments  raising  questions 
of  law. 

The  testimony  of  the  lumber  company  was  inconsistent  with 
that  of  the  plaintiff  below.  Mr.  Clark,  an  engineer  in  charge  of 
engine  No.  58,  says  he  passed  along  through  the  farm  of  the  de- 
fendant in  error  about  1 1 :30  o'clock  a.  m. ;  that  as  he  passed  along 
he  saw  a  fire ;  that  the  fence  was  burning  about  50  yards  east  of 
the  railroad  track;  that  it  was  not  burning  at  any  other  place  that 
he  knew  of ;  that  the  right  of  way  was  not  burned ;  that  his  en- 
gine and  spark  arrester  were  of  the  best;  that  he  was  only  run- 
ning about  15  miles  an  hour  under  low  pressure  which  could  not 
cause  the  exhaust  to  throw  out  coals  or  sparks  in  any  considera- 
ble quantity  or  size,  and  that  his  engine  did  not  set  out  the  fire. 
He  said  also  his  engine  had  not  been  along  there  in  about  40 
hours. 

[4]  Mr.  Hardee  was  a  locomotive  engineer  for  the  Dowling 
Lumber  Company  on  the  17th  of  January,  1910;  was  running 
a  work  train;  had  under  him  a  crowd  of  negro  laborers;  passed 
through  the  King  farm  about  12:15  p.  m.  going  to  Live  Oak;  ob- 
served the  fire  on  the  King  plantation,  about  50  yards  to  the  right 
of  the  road  going  to  Live  Oak,  just  inside  of  the  field — that  the 
fire  was  out  as  he  came  along ;  his  engine  did  not  set  out  the  fire ; 
saw  Mr.  J.  L.  King,  Mr.  AJcCollough,  and  Mr.  King's  son  out 
there.  These  gentlemen  did  not  give  any  kind  of  signal,  nor  re- 
quest him  to  stop  and  assist  in  putting  out  the  fire;  that  he  was 
running  about  15  miles  an  hour;  that  he  had  run  his  engine  along 
there  the  last  time  on  the  day  before.  It  does  not  affirmatively 
appear  whether  other  engines  were  used  or  not  on  this  tramroad. 
In  the  face  of  these  statements  the  witnesses  for  plaintiff  in  er- 
ror testified  that  soon  after  a  train  passed  along  going  from  Live 
Oak  the  fire  was  seen ;  that  the  wind  was  blowing  from  the  west ; 
that  tlie  fire  went  from  the  track  eastward,  and  that  there  were 
no  other  fires  that  day  in  the  neighborhood.  If  Mr.  Clark  was 
correct,  that  as  he  passed  along  the  fire  was  50  yards  east  of  the 
track,  and  not  burning  anywhere  else,  we  do  not  see  how  it  could 
be  probable  that  the  fire  would  eat  back  against  the  wind  to  the 
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track  and  stop  there.  The  evidence  shows  that  the  track,  right 
of  way  and  adjacent  land  was  covered  over  with  like  combustible 
material,  and  no  reason  appears  why  the  fire  should  have  stopped 
at  the  track,  if  it  could  have  worked  its  way  back  against  the 
wind.  Evidently  the  referee  gave  credence  to  the  facts  stated 
by  the  witnesses  for  the  plaintiff  below,  and  found  in  her  favor, 
as  to  the  origin  of  the  fire.  We  also  think  there  is  evidence  which 
supports  the  findings  of  the  referee  as  to  the  actual  damages. 
Upon  the  principle  that  the  same  effect  is  to  be  given  to  the  find- 
ings of  a  referee  upon  the  testimony  as  to  the  verdict  of  a  jury, 
we  think  that  in  the  foregoing  matters  the  action  of  the  referee 
must  be  sustained.  Alachua  Phosphate  Co.  v.  Anglo-Continental 
Guano  Works,  51  Fla.  143,  40  South.  71. 

[5]  We  meet  with  difficulty  when  we  come  to  consider  the 
question  of  punitive  damages.  A  reference  to  the  finding  of  the 
referee  will  show  that  for  what  he  considered  gross  negligence 
on  the  part  of  the  Dowling  Lumber  Company  he  gave  the  plain- 
tiff below  $75,  as  punitive  or  compensatory  damages.  The  dis- 
tinction between  compensatory  and  punitive  damages  has  fre- 
quently been  stated  by  this  court,  and  need  not  be  restated  here. 

In  the  case  of  the  Florida  Southern  Ry.  Co.  ^'.  Hirst,  30  Fla. 
1,  11  South.  506,  16  L.  R.  A.  631,  32  Am.  St.  Rep.  17,  this  court 
distinctly  held  that  gross  negligence  will  not  justify  the  imposi- 
tion of  punitive  damages,  nor  can  we  say  the  evidence  shows  such 
wanton  and  reckless  indifference  to  the  rights  of  others  as  to  be 
equivalent  to  an  intentional  violation  of  them.  The  referee  had 
already  fixed  the  amount  of  compensatory  damages,  and  we  think 
he  erred  in  giving  the  amount  of  $75,  as  punitive  damages.  Un- 
der these  circumstances  it  is  considered  and  ordered  that  the 
defendant  in  error,  within  30  days  from  the  date  of  the  filing  of 
the  mandate  of  this  court  in  the  clerk's  office  of  Taylor  county 
file  a  remittitur  of  $75,  of  the  judgment  below  in  said  office,  and, 
upon  this  being  done,  that  the  judgment  stand  affirmed;  other- 
wise, that  it  stand  reversed.    It  is  so  ordered. 

Taylor  and  Parkhill,  JJ.,  concur. 

WHiTFiEi^r>,  C.  J.,  and  ShacklEford  and  Cockrell,  JJ.,  con- 
cur in  the  opinion. 
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Speaks  et  al.  v.  Southern  Ry.  Co.,  Carolina  Division. 

(Supreme  Court  of  South  Carolina,  Feb.  14,  1912.) 

[73  S.  E.  Rep.  625.] 

Carriers — Carriage  of  Passengers — Injuries — Punitive  Damages.* — 

Where  a  carrier  recklessly  disregarded  the  right  of  a  passenger  to 
a  reservation  of  a  sleeping  department,  the  passenger  was  entitled 
to  punitive  damages. 

Evidence — Weight — Sufficiency. — Where  the  evidence  as  a  whole 
warrants  a  verdict  for  plaintiff,  it  will  not  be  disturbed  on  appeal 
merely  because  no  one  of  the  evidentiary  facts  alone  would  warrant  it. 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Bamberg  County ; 
George  E.  Prince,  Judge. 

Action  by  Mrs.  Nettie  Speaks  and  another  against  the  South- 
ern Railway  Company,  Carolina  Division.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Harley  &  Best,  for  appellant. 

S,  G.  May  field  and  H.  M.-  Graham,  for  respondents. 

Gary,  C.J.  [  1  ]  This  is  an  action  for  damages,  alleged  to  have 
been  sustained  by  the  plaintiff  Mrs.  Nettie  Speaks  on  account  of 
the  defendant's  refusal  to  provide  for  her  a  lower  berth  in  a 
Pullman  car,  in  accordance  with  the  terms  of  the  contract  en- 
tered into  by  them.  The  allegations  of  the  complaint,  material 
to  the  questions  presented  by  the  exceptions,  are  as  follows: 
"That  the  plaintiffs,  being  desirous  of  going  from  the  city  of 
Bamberg,  on  defendant's  trains,  to  the  city  of  Baltimore,  bought 
a  ticket  from  defendant's  said  agent,  and  paid  the  price  asked 
therefor  by  the  defendant.  That  before  buying  the  said  ticket, 
and  being  desirous  of  securing  sleeping  accommodations,  the 
plaintiffs  applied  to  the  agent  of  defendant  at  the  city  of  Bam- 
berg for  said  accommodations  to  be  reserved,  and  the  agent  of 
the  said  defendant,  on  said  application,  applied  to  the  traveling 
passenger  agent  of  the  defendant  to  make  said  reservation,  and, 
when  informed  by  the  said  traveling  passenger  agent  that  said 
reservation  had  been  made  for  the  plaintiffs,  thereupon  the  plain- 
tiffs purchased  a  ticket  from  the  said  agent  at  Bamberg,  over  the 
roads  of  the  defendant  herein  and  its  connecting  lines,  and  ten- 
dered the  full  pay  for  the  said  ticket,  together  with  the  reserva- 
tion of  sleeping  apartments,  as  aforesaid,  but  the  agent  of  the  de- 
fendant at  Bamberg  declined  to  receive  the  amount  of  the  reser- 
vation, which  had  been  allotted  to  the  plaintiffs,  and  directed 

*See  last  foot-note  of  preceding  case. 
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them  to  pay  for  the  said  reservation  aboard  the  cars  at  Columbia, 
which  connecting  railway  arranged  with  the  railway  of  defend- 
ants. That  these  plaintiffs,  relying  upon  the  good  faith  of  the 
defendant,  its  agent,  servants,  and  employees,  as  aforesaid, 
bought  the  ticket,  as  aforesaid,  from  the  county  of  Bamberg  to 
the  city  of  Baltimore,  over  the  lines  of  the  defendant  and  its 
connecting  lines,  and  paid  the  price  asked  therefor  in  the  city  of 
Columbia,  according  to  the  arrangements  agreed  upon  with  the 
agent,  servant,  and  employee  of  the  defendant,  and  these  plain- 
tiffs arranged  to  take  the  train,  and  to  occupy  the  sleeping  apart- 
ments which  had  been  so  assigned  unto  them,  but  before  taking 
said  train  inquired  of  the  agent,  servant,  and  employee  of  the 
defendant  in  the  city  of  Columbia  as  to  the  pay  for  said  reserva- 
tion, and  was  directed  by  him  to  pay  the  same  aboard  the  train, 
and  that  said  reservation  had  been  made,  as  was  evidence  by  the 
telegram  sent  by  the  traveling  passenger  agent  of  the  defendant 
to  the  agent  of  the  defendant  at  Bamberg,  S.  C.  That  these  plain- 
tiffs boarded  the  said  train,  believing  that  said  reservation  was 
made,  and, upon  the  assurance  of  the  officer,  agent,  servant,  and 
employee  of  the  said  defendant  herein,  to  the  person  in  charge 
of  the  said  sleeping  reservations  connected  with  said  train,  as- 
suring them  that  the  reservations  were  made,  and  that  they 
would  be  furnished  with  the  same  aboard  said  train.  That  the 
plaintiffs  boarded  the  train,  as  aforesaid,  with  the  said  assurance 
of  the  agent,  servant,  and  employees  of  the  defendant  herein, 
of  its  agents  in  charge  of  the  said  sleeping  reservation;  but  the 
said  agent,  servant,  and  employee  refused  to  put  these  plaintiffs 
in  possession  of  the  reservation,  which  had  been  made  to  them, 
although  plaintiff  tendered  and  often  entreated  and  insisted  upon 
their  being  given  the  reservation  assigned  to  them,  so  that  these 
plaintiffs  were  compelled  to  be  up  and  ride  in  the  open  cars,  with- 
out the  sleeping  reservation  that  had  been  made  for  them,  and  for 
which  they  had  agreed  with  the  defendant,  its  agent,  servant,  and 
employee,  as  aforesaid,  should  be  furnished,  and  without  such 
reservation  these  plaintiffs  would  not  have  bought  said  ticket,  so 
that  the  plaintiffs  grew  weary,  were  broken  down  in  health,  and 
for  a  long  time  made  sick  by  the  acts  and  conduct  of  the  defend- 
ant, its  agent,  servant,  and  employee.  That  the  acts  of  the  serv- 
ants, agents,  and  employees  of  the  defendant  were  wanton,  will- 
ful, malicious,  wicked,  unlawful,  and  was  intended  to,  and  did 
subject  these  plaintiffs  to  great  hardships,  and  made  them  sick 
and  unfit  to  attend  to  their  business,  and  entailed  upon  them  ad- 
ditional costs,  hardships,  and  privations,  to  their  damage  $1,500." 
There  was  a  motion  for  a  nonsuit,  also  for  the  direction  of  a 
verdict ;  but  both  motions  were  refused.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  Mrs.  Nettie  Speaks  for  $625. 
The  defendant  appealed  upon  exceptions,  all  of  which  were  with- 
drawn except  those  raising  the  question  whether  there  was  any 
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testimony  tending  to  show  that  the  plaintiff  was  entitled  to  puni- 
tive damages. 

There  was  testimony  tending  to  sustain  all  the  allegations  of 
the  complaint,  with  reference  to  the  plaintiff  Mrs.  Nettie  Speaks ; 
and  it  tends  to  show  a  reckless  disregard  of  her  rights.  It  would 
subserve  no  useful  purpose  to  discuss  the  testimony  at  length. 

[2]  The  rule  is  thus  stated  in  Railroad  z>.  Partlow,  14  Rich. 
237,  and  quoted  with  approval  in  Dantzler  v.  Cox,  75  S.  C.  334, 
55  S.  E.  774:  "It  may  be  that  no  one  of  the  facts  would  of  itself 
warrant  the  inference,  and  yet,  when  taken  together,  they  may 
produce  belief,  which  is  the  object  of  evidence." 

Judgment  affirmed. 


Lake  Shore  &  M.  S.  Ry.  Co.  z\  Benson. 

(Supreme  Court  of  Ohio,  Jan.   16,   1912.) 
[97   N.   E.   Rep.  417.] 

Railroads — Equipment — "Locomotive,  Car,  Tender,  or  Similar  Ve- 
hicle.*'*— A  whirley,  derrick,  or  locomotive  crane  built  upon  car 
trucks,  and  equipped  with  a  boiler  and  engine  furnishing  the  power 
to  operate  the  crane,  and  to  move  the  machine  about  upon  the  rail- 
road tracks  in  the  vicinity  where  it  is  being  operated  by  a  railway 
company  for  the  purpose  of  unloading  heavy  materials  to  be  used 
in  the  construction  of  docks,  and  not  employed  by  the  railway  com- 
pany in  its  business  as  a  common  carrier  in  moving  state  traffic,  is 
not,  while  being  so  operated,  a  "locomotive,  car,  tender,  or  similar 
vehicle  used  in  moving  state  traffic,"  required  by  section  8950  (3365 
—27b,  Revised  Statutes)  and  section  8952  (3365— 27d,  Revised  Stat- 
utes) of  the  General  Code  to  be  equipped  with  an  automatic  coup* 
ler  and   provided   with   drawbars  of  standard   height. 

Railroads  —  Ek^uipment  —  Locomotive  Train.* — Where  a  railway 
company,  as  a  common  carrier,  has  deposited  on  tracks  built  upon  a 
partly  constructed  dock,  cars  loaded  with  materials  to  be  used  by 
it  in  the  further  construction  of  such  dock,  the  use  of  this  macliine 
to  shift  these  loaded  cars  a  short  distance  to  meet  the  needs  and 
convenience  of  the  employees  engaged  in  unloading  the  same,  does 
not  bring  the  machine,  during  the  time  it  is  so  employed,  within  the 
provision   of  these   sections. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ashtabula  County. 

Action  by  one  Benson,  administrator  of  John  Lutyan,  against 

*For  the  authorities  in  this  series  on  the  subject  of  the  applica- 
tion of  automatic  coupler  acts,  see  foot-note  of  Wabash  R.  Co.  v. 
United  States  (C.  C.  A.),  32  R.  R.  R.  305,  55  Am.  &  Eng.  R.  Cas., 
N.   S.,  305. 
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the  Lake  Shore  &  Michigan  Southern  Railway  Company.    Judg- 
ment for  plaintiff,  and  defendant  brings  error.     Reversed. 

On  the  5th  day  of  May,  1909,  the  defendant  in  error,  as  ad- 
ministrator of  the  estate  of  John  Lutyan,  deceased,  filed  a  peti- 
tion in  the  common  pleas  court  of  Ashtabula  county  against  the 
plaintiff  in  error,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  praying  damages  against  said  defendant  for  negligently 
causing  the  death  of  his  decedent,  and  on  the  25th  day  of  Sep- 
tember, 1909,  said  plaintiff  filed  his  amended  petition  in  said  cause 
averring  his  appointment  as  administrator,  the  corporate  capacity 
of  the  defendant  company,  and  that  it  was  engaged  in  maintain- 
ing and  operating  a  line  of  railway  in  carrying  passengers  and 
freight  from  the  city  of  Buffalo,  X.  Y.,  and  into  and  through  the 
city  of  Ashtabula,  Ohio;  that  in  connection  therewith  it  had  a 
dock  upon  the  lake  front,  upon  which  dock  were  certain  railway 
tracks,  and  a  certain  machine  or  locomotive  crane  that  it  used  for 
switching  railroad  cars  over  and  along  the  tracks  on  said  dock; 
that  the  end  of  said  locomotive  crane  was  of  improper  and  un- 
lawful construction,  in  that  the  drawbar  was  more  than  six  inches 
below  the  standard  height  of  standard  guage  locomotives  or  cars, 
and  that  the  coupler  was  of  the  link  and  pin  type,  so  that  said 
locomotive  crane  and  standard  guage  cars  would  not  couple  au- 
tomatically upon  impact,  but  would  make  it  necessary  for  em- 
ployees to  go  between  said  locomotive  crane  and  the  cars  about  to 
be  shifted;  that  on  the  30th  day  of  March,  1909,  John  Lutyan 
was  in  the  employ  of  defendant  company  upon  said  dock  under 
the  control  and  direction  of  its  foreman,  John  Eastman,  and  that 
his  duties  required  him  to  work  in,  around,  and  upon  said  loco- 
motive crane ;  that  said  Lutyan  was  ordered  and  directed  by  said 
Eastman  to  go  in  between  the  front  end  of  said  locomotive  crane 
and  a  railroad  car  standing  upon  the  railroad  tracks  on  said  dock, 
and  there  to  adjust  a  certain  iron  push  bar  between  said  respective 
drawbars,  and  that  while  Lutyan  was  attempting  so  to  do,  and 
before  he  could  so  adjust  such  push  bar,  the  said  foreman,  John 
Eastman,  and  one  Olson,  who  was  then  in  the  employ  of  defend- 
ant company  as  an  engineer  in  control  of  and  operating  said  loco- 
motive crane,  acting  jointly,  and  without  giving  Lutyan  any  no- 
tice or  warning,  causing  and  permitted  said  locomotive  crane  to 
move  towards  said  cars  in  such  manner  that  plaintiff's  decedent 
was  caught  and  crushed  so  that  he  died,  and  averred  that  the  in- 
juries so  received  by  Lutyan,  and  which  resulted  in  his  death, 
were  directly  and  proximately  caused  and  contributed  to  by  and 
through  the  gross  negligence  and  unlawful  conduct  of  defendant 
company :  First.  In  and  about  having  and  using  said  locomotive 
when  the  said  drawbar  was  below  standard  height,  as  aforesaid. 
Second.  In.  causing  and  permitting  said  crane  to  be  moved  along 
said  track  before  plaintiff's  decedent  had  sufficient  time  to  ad- 
just said  bar,  as  aforesaid.    Third.     In  failing  and  neglecting  to 
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give  plaintiff's  decedent  any  notice  or  warning  of  the  aforesaid 
movement  of  said  crane,  as  aforesaid.  Fourth.  In  causing  and 
permitting  said  crane  to  run  against  plaintiff's  decedent,  as  afore- 
said. Fifth.  In  hauling  and  using  said  locomotive  crane  when 
said  coupler  was  of  such  improper  construction  that  it  would  not 
couple  automatically  upon  impact,  as  aforesaid. 

The  amended  petition  further  averred  that  Lutyan  was  at  the 
time  of  his  death  46  years  of  age,  earning  and  able  to  earn  $1.20 
per  day ;  that  he  left  surviving  him  as  next  of  kin  Bertha  Lutyan, 
his  widow,  and  three  children,  Anna,  aged  14  years,  John,  aged 
10  years,  and  Ellen,  aged  8  years,  for  whose  benefit  the  action 
is  brought,  and  prayed  damages  in  the  sum  of  $10,000. 

The  defendant  on  the  30th  of  December,  1909,  filed  an  amended 
answer  to  the  amended  petition  admitting  the  appointment  and 
qualification  of  the  plaintiff  as  administrator  of  the  estate  of 
John  Lutyan;  admitting  that  the  defendant  was  a  railway  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  state 
of  Ohio,  and  engaged  in  maintaining  and  operating  a  line  of  rail- 
way carrying  passengers  and  freight  from  the  city  of  Buffalo, 
N.  Y.,  into  and  through  the  city  of  Ashtabula,  Ohio;  that  as  such 
railway  company  and  in  connection  therewith  it  had  dock  No.  1 
at  Ashtabula,  Ohio,  upon  which  dock  were  certain  railway  tracks 
and  machine;  that  defendant  at  all  times  maintained  and  oper- 
ated a  locomotive  crane,  which  was  then  and  there,  among  other 
things,  used  to  move  or  unload  cars  on  said  track;  further  ad- 
mitted the  injury  to  Lutyan  resulting  in  his  death;  admitted  his 
age  and  his  earning  capacity  and  that  the  persons  named  in  the 
amended  petition  were  his  widow  and  children,  and  denied  all 
allegations  and  statements  contained  in  the  amended  petition  not 
specifically  admitted.  And  for  further  answer  the  defendant 
expressly  denied  that  it  was  in  any  way  careless  or  negligent  in 
the  premises,  but  averred  that  the  decedent  was  guilty  of  gross 
contributory  negligence,  which  directly  contributed  to  and  pro- 
duced the  injury  and  death  complained  of  in  the  petition.  It  fur- 
ther averred  that  said  defendant  and  a  fellow  servant  was  guilty 
of  gross  contributory  negligence  which  directly  contributed  to 
and  produced  the  injury  and  death  of  Lutyan;  that  Lutyan  was 
not  at  the  time  in  the  execution  or  performance  of  any  duty  en- 
joined upon  him  as  the  employee  of  the  defendant  at  the  time  of 
said  accident,  but  was  a  mere  volunteer,  and  as  such  volunteer 
wholly  failed  and  neglected  to  raise  and  properly  adjust  the  iron 
bar  to  the  coupling  appliances  on  the  car,  which  was  the  direct  and 
proximate  cause  of  the  injuries  set  out  in  the  petition. 

Plaintiff  filed  a  reply  denying  every  allegation  in  the  amended 
answer  not  an  admission  of  the  allegations  of  plaintiff's  amended 
petition.  Upon  the  issues  so  joined  the  cause  was  tried  in  the 
common  pleas  court  to  a  jury  resulting  in  a  verdict  for  plaintiff 
in  the  sum  of  $4,100.    The  defendant  filed  a  motion  for  a  new 
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trial,  which  was  overruled  and  judgment  was  entered  upon  the 
verdict.  Error  was  then  prosecuted  by  the  defendant  in  the  cir- 
cuit court  of  Ashtabula  county,  which  court  affirmed  the  judg- 
ment of  the  common  pleas  court,  and  this  proceeding  in  error  is 
now  brought  in  this  court  to  reverse  the  judgment  of  the  common 
pleas  and  the  judgment  of  the  circuit  court  affirming  the  same. 

Hoyt,  Munsell  &  Hall,  for  plaintiff  in  error. 
D,  F,  Anderson,  for  defendant  in  error. 

Donahue,  J.  (after  stating  the  facts  as  above).  The  correct 
solution  of  the  questions  presented  by  the  record  in  this  cause 
depends  upon  whether  sections  2  and  4  of  an  act  of  the  General 
Assembly  of  Ohio,  passed  March  19,  1906  (98  Ohio  Laws,  p. 
75),  to  promote  the  safety  of  employees  and  travelers  upon  rail- 
roads, applies  to  the  facts  in  this  case.  Section  2  of  that  act  is 
now  section  8950  (3365 — 27b,  Revised  Statutes)  of  the  General 
Code  and  reads  as  follows:  "No  such  common  carrier  shall  haul, 
or  permit  to  be  hauled  or  used  on  its  line,  a  locomotive,  car,  ten- 
der, or  similar  vehicle  used  in  moving  state  traffic,  not  equipped 
with  couplers  coupling  automatically  by  impact,  and  which  can 
be  uncoupled,  without  the  necessity  of  men  going  between  the 
ends  of  the  cars."  Section  4  of  that  act  is  now  section  8952  (3365 
— ^27d,  Revised  Statutes)  of  the  General  Code,  and  reads  as  fol- 
lows: **No  such  common  carrier  shall  use  a  locomotive,  tender, 
car,  or  similar  vehicle  used  in  the  movement  of  state  traffic,  that 
is  not  provided  with  drawbars  of  the  standard  height,  to  wit, 
standard  guage  cars,  thirty-four  and  one-half  inches;  narrow 
guage  cars,  twenty-six  inches,  measured  perpendicularly  from 
the  level  of  the  tops  of  the  rails  to  the  centers  of  the  drawbars. 
The  maximum  variation  from  such  standard  heights  between 
drawbars  of  empty  and  loaded  cars  shall  be  three  inches.** 

The  wisdom  of  this  legislation  is  very  apparent.  Railroading 
at  its  best  is  necessarily  a  dangerous  and  hazardous  employment, 
and  therefore,  all  legislation  looking  to  the  protection  of  the  lives 
and  personal  safety  of  the  men  engaged  in  this  employment  should 
receive  as  liberal  a  construction  as  the  language  of  the  act  will 
permit.  True  all  legislation  of  this  character  is  in  derogation  of 
the  common  law  of  negligence,  and  a  court  is  not  permitted  to 
read  into  the  act  anything  that  does  not  come  within  the  clear 
meaning  of  the  language  used  therein,  but  it  should  be  given  such 
liberal  construction  as  will  accomplish  the  purpose  and  intention 
of  the  Legislature  and  courts  should  frown  upon  all  expediencies 
and  subterfuges  employed  to  avoid  complying  with  its  require- 
ments. This  class  of  legislation,  because  of  its  humane  purpose 
and  because  of  the  evils  sought  to  be  corrected  and  avoided 
thereby,  should  be  strictly  enforced  by  the  courts,  and  courts 
have  given  not  only  a  liberal  construction,  but  have  vigorously 
enforced   these   and   similar   laws,   seeking  to  protect   the  per- 
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son  and  lives  of  those  engaged  in  dangerous  employment. 
Schlemmer  v.  Railway  Co.,  205  U.  S.  1,  27  Sup.  Ct.  407,  51  L. 
Ed.  681;  United  States  v.  Railway  Co.  (D.  C.)  149  Fed.  486; 
United  States  v.  Terminal  Co.  (D.  C.)  144  Fed.  861;  Chicago 
Junction  Ry.  Co.  v.  King,  169  Fed.  372,  94  C.  C.  A.  652 ;  St. 
Louis,  Iron  Mountain  &  S.  Ry.  Co.  v.  Taylor,  210  U.  S.  281,  28 
Sup.  Ct.  616,  52  L.  Ed.  1061 ;  Voelker  v.  Railway  Co.  (C.  C.)  116 
Fed.  867;  United  States  v.  Railway  Co.  (D.  C.)  157  Fed.  893; 
McGarvey  v.  Railway  Co.,  83  Ohio  St.  273,  94  N.  E.  424. 

There  is  no  conflict  of  evidence  in  this  record  as  to  the  nature 
and  character  of  this  machine,  nor  is  there  any  serious  conflict  as 
to  the  uses  and  purposes  to  which  it  was  applied  by  the  defend- 
ant company. 

At  the  time  this  accident  occurred  the  plaintiff  in  error  was 
engaged  in  the  construction  of  a  dock  known  as  Superior  Dock, 
or  dock  No.  1,  at  Ashtabula  Harbor.  This  dock  was  being  built 
out  into  Lake  Erie  with  slips  for  boats  to  enter,  and  with  a  pow- 
er-house and  machinery  and  appliances  for  unloading  and  trans- 
ferring coal  and  iron  ore  and  other  heavy  freight.  At  the  time 
of  the  injury  to  plaintiff's  decedent  this  dock  was  in  process  of 
construction  and  was  not  then  being  used  for  railroad  purposes. 
It  was,  however,  connected  with  the  defendant's  railway  by  two 
tracks  extending  about  a  mile  from  Ashtabula  river  to  Ashtabula 
Harbor,  which  tracks  were  used  only  for  bringing  timbers, 
structural  iron,  stone,  and  other  materials  to  be  used  in  the  con- 
struction of  the  dock  itself,  and  when  it  had  been  constructed 
to  such  height  as  would  permit  of  the  same,  the  defendant  placed 
tracks  thereon  for  the  purpose  of  enabling  it  to  deliver  these 
materials  in  the  immediate  vicinity  in  which  they  were  to  be  used 
in  the  further  construction  of  the.  dock.  On  these  tracks  lo- 
cated upon  the  partly  constructed  dock  was  the  machine  described 
in  plaintiff's  petition  and  named  therein  as  a  locomotive  crane. 
It  appears  that  this  machine  was  in  fact  a  crane  or  derrick  for 
handling  heavy  materials,  and  was  equipped  with  a  steam  boiler 
and  engine  that  furnished  it  with  the  power  not  only  to  operate 
the  derrick  or  crane,  but  also  furnished  it  with  power  to  move 
about  upon  the  tracks  on  the  partly  constructed  dock  to  such 
places  as  it  was  desired  to  use  the  same.  It  also  appears  that  it 
had  sufficient  power  of  locomotion  to  move  at  least  one  loaded 
railroad  car  at  a  time,  and  it  was  used  as  occasion  required  to 
shift  cars  loaded  with  material  for  use  in  the  construction  of  the 
dock  from  place  to  place  upon  the  tracks  hereinbefore  referred 
to,  and  it  was  being  so  used  at  the  time  the  accident  occurred.  It 
further  appears  that  it  was  not  used  by  the  defendant  company 
in  the  line  of  its  railroad  or  for  the  moving  of  any  cars,  except 
those  on  the  temporary  tracks  located  on  the  partly  constructed 
dock  which  were  loaded  with  materials  to  be  used  in  and  about 
the  further   construction  of  such    dock,  and  except    for  this  its 
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sole  use  and  purpose  was  that  of  a  derrick  or  crane  for  handling 
materials.  It  also  clearly  appears  from  the  evidence  that  it  was 
not  equipped  with  an  automatic  coupler,  nor  was  it  provided  with 
drawbars  of  standard  height. 

The  United  States  Supreme  Court  in  the  case  of  Schlemmer 
V.  Railway  Co.,  205  U.  S.  1,  27  Sup.  Ct.  407,  51  L.  Ed.  681,  held 
that  the  provisions  of  section  2  of  the  safety  appliance  act  of 
March  2,  1893  (Act  March  2,  1893,  c.  196,  27  Stat.  531)  as 
amended  April  1,  1896  (Act  April  1,  1896,  c.  87,  29  Stat.  85  [U. 
S.  Comp.  St.  1901,  p.  3174]  )  "relate  to  all  kinds  of  cars  running 
on  rails,  including  locomotive  and  steam  shovel  cars."  In  that 
case  the  steam  shovel  car  was  coupled  into  a  train  being  hauled 
upon  the  defendant's  line  of  railway  through  the  state  of  Penn- 
sylvania to  a  ffoint  in  the  state  of  New  York,  and  presented  a 
very  different  question  to  the  question  arising  in  this  case.  As 
further  evidencing  the  liberal  construction  given  by  courts  to 
this  class  of  legislation  it  was  held  by  that  court  in  the  same  case 
that,  "The  object  of  that  statute  was  to  protect  the  lives  and 
limbs  of  railroad  employees  by  rendering  it  unnecessary  for  the 
men  operating  the  couplers  to  go  between  the  ends  of  the  cars, 
and  the  words  *used  in  moving  interstate  traffic,'  occurring  therein 
are  not  to  be  taken  in  a  narrow  sense." 

In  the  case  of  Chicago  Junction  Railway  Co.  v.  King,  169  Fed. 
372,  94  C.  C.  A.  652,  it  was  held  that  "there  is  nothing  in  the 
safety  appliance  acts  that  limits  the  classes  of  persons  to  whom 
the  carrier  shall  be  responsible  for  damages  that  result  directly 
and  immediately  from  its  illegal  doings." 

In  the  case  of  the  United  States  v.  Railway  Co.  (D.  C.)  149 
Fed.  486,  it  was  held  that  "a  carrier  operating  its  own  construc- 
tion train  which  hauls  its  own  rails  and  products  from  a  point 
in  one  state  to  a  point  in  another  state  is  engaged  in  interstate 


commerce." 


It  would,  therefore,  appear  from  these  and  many  other  deci- 
sions not  necessary  to  quote  at  length,  that  the  courts  have  taken 
a  broad,  liberal  and  comprehensive  view  of  these  statutes,  and 
by  such  liberal  construction  have  made  them  efficient  to  accom- 
plish the  object  and  purposes  for  which  they  were  enacted,  with 
all  of  which  this  court  is  in  full  accord. 

In  this  case  the  evidence  shows  conclusively  that  this  machine 
is  not  one  that  comes  within  the  ordinary  equipment  of  railroads, 
and  is  not  one  designed  for  railroad  use,  but  on  the  contrary  that 
it  is  an  instrumentality  provided  and  used  by  the  company,  not 
on  the  line  of  its  road,  or  upon  any  part  of  its  system,  not  in  any 
connection  whatever  wiih  its  railroad  business,  or  its  duties  as  a 
common  carrier,  but  solely  and  exclusively  for  the  construction 
of  its  dock  not  then  a  part  of  the  railway  system,  and  not  then 
being  used    for  any    railroad  purpose    whatever.     The    use  for 
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which  this  machine  was  constructed,  and  the  one  that  gives  char- 
acter to  it,  was  that  of  a  crane  or  derrick  used  for  handling  ma- 
terials in  construction  work,  and  there  can  be  no  reasonable  con- 
tention that  while  it  was  used  as  a  crane  or  derrick  that  it  would 
come  within  either  the  language  or  the  meaning  of  these  sections, 
nor  can  it  reasonably  be  contended  that  the  fact  that  a  railway 
company  used  this  machine  for  construction  work,  work  entirely 
separate  and  apart  from  its  business  as  a  common  carrier,  and 
entirely  separate  and  apart  from  its  railway  system,  would  bring 
this  machine  within  the  purview  of  these  sections.  On  the  other 
hand,  it  is  equally  apparent  that  the  railway  company  might  have 
made  such  use  of  this  machine  that  both  of  these  sections  would 
apply. 

It  is  contended  on  behalf  of  the  plaintiff  in  efror  that  these 
tracks  connecting  the  dock  in  process  of  construction  with  its 
railway  system,  were  temporary  tracks,  and  that  the  only  cars 
that  were  hauled  over  these  tracks  were  those  loaded  with  ma- 
terial for  use  in  the  construction  of  the  dock,  but  neither  of  these 
contentions  is  important  in  the  determination  of  the  questions  in 
this  case.  If  this  machine,  regardless  of  the  name  by  which  it 
was  known  or  designated,  had  been  used  by  the  railway  company 
on  the  line  of  its  road,  either  for  the  purpose  of  a  locomotive, 
or  for  any  other  purpose  in  furtherance  of,  and  as  a  part  of  its 
railway  business,  then  the  character  of  the  tracks  and  nature  or 
ownership  of  the  material  with  which  the  cars  were  loaded  would 
be  of  little  importance,  for  by  such  use  this  machine  would  come 
not  only  within  the  meaning,  but  the  terms  of  these  statutes  re- 
quiring automatic  couplers  and  requiring  drawbars  of  standard 
height. 

The  evidence  of  use  relied  upon  by  the  defendant  in  error  to 
bring  this  machine  within  the  operation  of  these  sections  is  that, 
after  the  railway  company,  as  a  common  carrier,  had  performed 
all  its  duties  as  such  by  delivering  the  loaded  cars  upon  the  tem- 
porary tracks  constructed  on  the  partly  built  dock,  that  in  fur- 
therance of  the  construction  of  the  dock  this  derrick,  or  crane, 
was  used  as  the  power  for  shifting  these  cars  to  the  desired  po- 
sition on  the  track  for  unloading,  or  for  moving  cars,  so  that  they 
would  not  interfere  with  the  unloading  of  other  cars.  This  evi- 
dence wholly  fails  to  establish  this  claim  of  the  defendant  in  er- 
ror. The  fact  that  the  railway  company  was  building  its  own 
dock  and  had  not  let  the  construction  thereof  to  a  private  con- 
tractor ought  not  to  cause  any  confusion  in  determining  the  char- 
acter of  the  use  to  which  this  machine  was  put.  The  construc- 
tion of  this  dock  by  the  railway  company  was  wholly  apart,  and 
wholly  separate,  from  its  business  as  a  common  carrier,  and  after 
the  railroad  company  had  deposited  these  loaded  cars  upon  the 
partly  built  dock,  its  duties  as  a  common  carrier  were  ended,  and 
from  that  time   forward  whatever   was  done  in  and   about  the 
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construction  of  the  dock  was  a  totally  different  enterprise,  just 
as  much  as  if  an  entirely  different  company,  or  contractor,  was 
engaged  in  this  construction,  and  after  these  cars  had  been  de- 
livered by  the  railway  company  would  then  take  charge  of  these 
materials  and  apply  them  to  their  use  in  the  building  of  this  dock. 
If  a  private  individual  had  been  engaged  in  this  work,  this  ma- 
chine would  have  been  just  as  necessary  to  his  use  in  this  con- 
struction as  it  was  to  the  company's  use,  and  yet  under  such  cir- 
cumstances it  would  hardly  be  claimed  that  these  sections  apply. 

This  case  does  not  come  within  the  principle  or  the  reasoning 
of  either  of  the  adjudicated  cases  hereinbefore  referred  to.  In 
all  of  these  cases  the  controversy  arose  over  cars  used  on  the  line 
of  the  company's  road,  or  in  connection  with  the  railroad  busi- 
ness. This  machine  was  not  coupled  into  the  company's  train, 
was  not  used  on  the  line  of  the  company's  railway,  and  was  not 
used  in  any  connection  whatever  with  the  company's  business  as 
a  common  carrier,  but  on  the  contrary  was  used  for  the  sole  and 
only  purpose  of  furthering  the  construction  of  this  dock,  which 
was  then  not  used  by  the  railway  company  as  a  part  of  its  sys- 
tem, and  not  connected  therewith  except  by  these  tracks  for  de- 
livering material  to  be  used  in  the  completion  of  the  dock.  If 
the  dock  had  been  completed,  and  the  railway  company  had  then 
been  using  the  same  as  a  part  of  its  system  and  employing  this 
crane  or  derrick  in  the  furtherance  of  its  business  to  move  the 
cars  about  upon  the  dock,  to  be  unloaded  into  the  boats  or  loaded 
from  the  boats,  a  very  different  question  would  be  presented. 

It  may  be  that  from  the  nature  and  construction  of  this  ma- 
chine it  was  not  a  proper  instrument  to  use  for  the  moving  of 
loaded  cars  in  and  about  this  construction  work,  but  whether  it 
was  proper  or  not  for  this  service,  the  liability  of  this  company 
for  using  the  same  separate  and  apart  from  its  railroad  business, 
and  in  and  about  an  entirely  different  enterprise  than  the  opera- 
tion of  its  railroad,  cannot  be  measured  by  any  other  rule  or  stand- 
ard than  the  liability  of  any  other  employer  not  a  common  carrier 
engaged  in  a  similar  work. 

For  these  reasons  the  common  pleas  court  erred  in  refusing  to 
give,  before  argument,  the  first,  second,  and  third  requests  of  the 
plaintiff  in  error,  and  erred  in  its  general  charge  to  the  jury  that 
this  machine  came  within  the  operation  of  section  3365 — 27b, 
Revised  Statutes,  and  section  3365 — 27d,  Revised  Statutes,  and 
for  these  errors  the  judgment  of  the  common  pleas  court  and 
the  judgment  of  the  circuit  court  affirming  the  same  are  reversed, 
and  cause  remanded  to  the  common  pleas  court  for  further  pro- 
ceedings according  to  law. 
Reversed. 

Davis,  C.  J.,  and  Shauck,  Price,  and  Johnson,  JJ.,  concur. 
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Central  R.  Co.  of  Nkw  Jersey  v,  Colasurdo. 
(Circuit  Court  of  Appeals,  Second  Circuit,  December  11,  1911.) 

[192   Fed.   Rep.   901.] 

Master  and  Servant — Injuries  to  Servant — Railroads — Track  Re* 
pairers — Assumed  Risk.^ — Where  plaintiff,  a  track  repairer  in  the 
employ  of  defendant  railroad  company,  was  directed  to  repair  a 
switch  in  defendant's  terminal  late  at  night,  and  was  struck  and 
injured  by  certain  unlighted  cars  running  at  the  rate  of  10  miles  an 
hour  in  charge  of  a  single  brakeman,  kicked  back  to  the  station 
platform  without  power,  or  warning  or  effort  to  check  them  until 
they  were  within  six  or  eight  feet  from  where  plaintiff  was  working, 
he  did  not  assume  the  risk,  being  entitled  to  assume  that  some  pre- 
caution would  be  taken  to  guard  him  against  such  extraordinary 
danger. 

Courts— ^Employer's  Liability  Act — Interstate  Commerce — Juris- 
diction.— Where  a  railroad  trackman  was  injured  while  repairing  a 
switch  in  defendant's  terminal  yards  at  night,  over  which  interstate 
as  well  as  intrastate  commerce  was  continually  transported,  and  the 
car  by  which  he  was  struck  was  being  kicked  into  the  station  plat- 
form at  defendant's  Jersey  City  terminal  to  carry  passengers  com- 
ing on  one  of  defendant's  ferryboats  from  New  York  City  to  a  point 
in  New  Jersey,  plaintiff  was  engaged  in  interstate  commerce,  and 
was  therefore  entitled  to  maintain  an  action  for  his  injuries  under 
Employer's  Liability  Act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.    St.    Supp.    1909,   p.    1171.) 

In  Error  to  the  Circuit  Court  of  the  L^nited  States  for  the 
Southern  District  of  New  York. 

Action  by  Michael  Colasurdo  against  the  Central  Railroad 
Company  of  New  Jersey.  From  a  judgment  awarding  plaintiff 
$7,000  damages  for  injuries  sustained  by  him  while  in  defend- 
ant's employ  in  repairing  a  switch  in  defendant's  switchyard,  de- 
fendant brings  error.     Affirmed. 

See,  also,  180  Fed.  832. 

♦For  the  authorities  in  this  series  on  the  subject  of  a  servant's 
contributory  negligence  and  assumption  of  risks  as  affected  by  the 
fact  that  he  had  the  right  to  assume  that  his  master  had,  or  would, 
perform  the  duties  due  the  servant,  see  third  foot-note  of  Baltimore, 
etc.,  R.  Co.  V.  Taylor  (C.  C.  A.),  41  R.  R.  R.  717,  64  Am.  &  Eng. 
R.  Cas.,  N.  S.,  717;  foot-note  of  Ringer  v.  St.  Louis,  etc.,  R.  Co. 
(Kan.),  41  R.  R.  R.  712,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  712;  first 
foot-note  of  Swan  son  v.  Union  Stockyards  Co.  (Neb.),  41  R.  R.  R. 
700,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  700;  last  paragraph  of  last  foot- 
note of  St.  Louis,  etc.,  Ry.  Co.  v.  Funk  (Ark.).  41  R.  R.  R.  120,  64 
Am.  &  Eng.  R.  Cas.,  N.  S..  120;  Atlantic  Coast  Line  R.  Co.  v,  Lin- 
stedt  (C.  C.  A.),  40  R.  R.  R.  318,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  318; 
fourth  head-note  of  Smith  v.  Southern  Pac.  Co.  (Ore.),  39  R.  R.  R. 
600,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  600;  Chicago,  etc.,  Ry.  Co.  v, 
Dutcher  (C.  C.  A.),  39  R.  R.  R.  78,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  78. 
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De  Forest  Bros,  {Robert  Thorne,  of  counsel),  for  plaintiff  in 
error. 

Thofnas  J.  O'Neill,  for  defendant  in  error. 

Before  Lacombe,  Coxe,  and  Ward,  Circuit  Judges. 

CoxE,  Circuit  Judge.  [1]  On  Christmas  Day,  1908,  the  plain- 
tiff was  employed  by  the  defendant  as  a  trackwalker.  At  about 
7  o'clock  in  the  evening,  it  being  then  dark,  the  plaintiff  and 
two  other  employees  were  engaged  in  repairing  a  switch  in  the 
Jersey  City  yard,  the  work  being  in  charge  of  Patrick  Nighland, 
a  foreman.  Nighland  was  engaged  in  making  the  repairs  and  the 
plaintiff  and  Saldero,  the  other  trackwalker,  were  assisting  him, 
the  plaintiff  holding  a  lantern  and  Saldero  a  crowbar.  Shortly 
before  the  accident  a  train  of  four  cars  arrived  at  the  station, 
where  connection  is  made  with  defendant's  ferryboats  for  New 
York.  After  having  discharged  its  passengers,  it  was  moved  out 
of  the  yard  and  was  being  **kicked'*  back  to  the  station  platform 
in  order  that  it  might  take  a  load  of  passengers,  who  had  arrived 
from  New  York,  to  Somerville,  N.  J.  It  had  no  motive  power 
and  was  controlled  only  by  its  own  brakes.  There  was  testimony 
from  which  the  jury  may  have  found  that  this  train  was  not 
lighted  and  was  running  at  the  rate  of  ten  miles  an  hour  in  charge 
of  a  single  brakeman,  that  no  signal  or  warning  of  its  approach 
was  given  and  that  the  brakes  were  not  applied  until  the  train 
was  but  six  or  eight  feet  distant.'  There  can  be  no  question  that 
the  three  men,  all  of  them  experienced  railroad  men,  were  taken 
by  surprise.  Nighland  was  killed,  the  plaintiff  lost  his  leg  and 
Saldero  escaped.  If  the  testimony  of  the  witness  Gallagher  be 
true,  it  seems  incredible  that  some  one  of  the  three  did  not  hear 
his  shouts  and  whistles  or  see  the  lights  on  the  platform  of  the 
advancing  car.  The  fact  that  two  of  the  men  were  run  down 
is  persuasive  testimony  that  the  car  approached  them  silently 
and  unseen. 

We  cannot  believe  that  the  risk  of  being  injured  in  this  manner, 
while  engaged  in  discharging  his  duty,  was  assumed  by  the 
plaintiff.  He  assumed  the  usual  and  ordinary  risks  of  the  call- 
ing, but  when  ordered  to  repair  a  track  at  night  he  had  a  right 
to  assume  that  some  precaution  would  be  taken  to  guard  him 
against  extraordinary  danger.  If  a  watchman  were  not  stationed 
to  warn  him  of  the  approach  of  trains,  he  at  least  had  a  right  to 
expect  that  a  train  would  not  back  down  upon  him  with  no  no- 
tice of  its  approach  and  no  attempt  to  apply  the  brakes  until  only 
eight  feet  distant. 

We  have  no  doubt,  if  the  federal  liability  act  is  applicable,  that 
a  cause  of  action  was  established,  for  under  it  contributory  neg- 
ligence is  not  defense  and  the  defendant  was  liable  for  the  neg- 
ligence of  its  employees  Nighland  and  Gallagher. 

[2]    The  remaining  question  is  one  of  jurisdiction.     The  em- 
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ployer's  liability  act  approved  April  22,  1908  (U.  S.  Stat.  L.  vol. 
35,  pt.  1,  p.  65,  c.  149  [U.  S.  Comp.  St.  Supp.  1909,  p.  1171]). 
provides,  in  so  far  as  it  is  applicable  to  the  case  at  bar,  as  fol- 
lows: 

*'That  every  common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  states  *  *  *  shall  be  liable 
in  damages  to  any  person  suffering  injury  while  he  is  employed 
by  such  carrier  in  such  commerce  *  *  *  for  such  injury 
*  *  *  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents  or  employees  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment. 

"Sec.  3.  That  in  all  actions  hereafter  brought  against  any  such 
comrnon  carrier  by  railroad  under  or  by  virtue  of  any  of  the  pro- 
visions of  this  act  to  recover  damages  for  personal  injuries  to 
an  employee,  *  *  *  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  employee:  Pro- 
vided, that  no  such  employee  who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
when  the  violation  by  such  comipon  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  or  death 
of  such  employee." 

The  Circuit  Court  could  retain  the  action  only  upon  the  theory 
that  it  was  properly  brought  under  this  act  of  Congress.  The  only 
debatable  question  is.  Did  the  plaintiff  receive  his  injury  while 
employed  by  the  defendant  in  interstate  commerce?  Though  the 
question  is  not  free  from  doubt,  we  think  it  should  be  answered 
in  the  affirmative.  The  car  which  struck  the  plaintiff  was  em- 
ployed in  interstate  commerce;  it  connected  with  defendant's 
ferryboats  at  Jersey  City  and  passengers  from  New  York  to 
Somerville,  N.  J.,  and  vice  versa,  were  transported  in  it.  The 
track  and  switcli  in  question  were  used  by  engines  and  cars  so 
engaged. 

We  think  the  statute  was  intended  to  apply  to  every  carrier 
while  engaging  in  interstate  commerce,  and  to  an  employee  of 
such  carrier  while  so  engaged,  and,  if  these  conditions  concur, 
the  fact  that  the  carrier  and  the  employee  may  also  be  engaged 
in  interstate  commerce  is  immaterial.  The  plaintiff  was  repair- 
ing an  interstate  road  over  which  interstate  passengers  and  freight 
and  cars  and  engines  engaged  in  interstate  commerce  were  con- 
stantly passing.  This  subject  was  carefully  considered  by  Judge 
Hand  oipon  the  motion  for  a  new  trial  and  we  agree  with  him  in 
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the  conclusion  reached,  that  the  action  was  maintainable  under  the 
act. 

Several  exceptions  relating  to  the  exclusion  of  testimony  are 
argued,  but  we  think  that  the  action  of  the  court  in  sustaining  the 
objection  was  clearly  right  and  requires  no  discussion. 

The  judgment  is  affirmed  with  costs. 


Indianapolis  Traction  &  Terminal  Co.  v,  Mathews 

(Supreme  Court  of  Indiana,  Jan.  31,  1912.) 
[97   N.'E.   Rep.  320.] 

Master    and    Servant — Injury    to    Servant — Actions — Complaint. — 

The  complaint  in  an  action  by  an  employee  to  enforce  a  common- 
law  liability  for  a  personal  injury  must  allege  facts  showing  a  duty 
of  the  employer  to  the  employee,  the  omission  to  perform  which 
caused  the  injury,  but,  where  the  facts  from  which  the  duty  will 
be  implied  are  alleged,  a  violation  thereof  may  be  shown  by  an 
allegation  that  the  employer  negligently  failed  to  do  what  was  nec- 
essary to  discharge  the  duty,  but  the  characterization  of  an  act  or 
omission  as  negligent  does  not  show  both  a  duty  and  a  violation 
thereof. 

Master  and  Servant — Injury  to  Servant — Actions — Complaint. — A 
complaint  in  an  action  at  common  law  for  injuries  to  a  motorman, 
which  alleges  that  the  motorman  was  operating  his  car  over  the 
company's  track  at  or  near  its  shops  when  the  company  negligently 
threw  an  interurban  car  out  on  the  track,  and  caused  it  to  collide 
with  the  car  operated  by  the  motorman,  shows  nothing  more  than 
acts  of  fellow  servants  of  the  motorman. 

Master  and  Servant — Fellow  Servants — Furnishing  Proper  Lights.* 
— A  street  railroad  company  need  only  exercise  ordinary  care  to  fur- 
nish proper  lights  and  appliances,  and  the  proper  use,  lighting,  or 
display  thereof  is  the  duty  of  its  employees,  and  the  company  is 
under  no  obligation  to  see  that  the  lights  are  properly  displayed. 

Master  and  Servant — Injury  to  Servant — Obligation  of  Master.f — 
An  employer  must  exercise  ordinary  care  to  furnish  an  employee  "a 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  master  in  furnishing  suitable  appliances,  see  sec- 
ond paragraph  of  last  foot-note  of  Ingram  v.  Louisiana,  etc.,  R.  Co. 
(La.).  41  R.  R.  R.  457,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  457;  first  head- 
note  of  Delaware,  etc.,  R.  Co.  v.  Troxell  (C.  C.  A.),  40  R.  R.  R. 
326.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  326;  first  paragraph  of  first  foot- 
note of  Atlantic  Coast  Line  R.  Co.  v.  Linstedt  (C.  C.  A.),  40  R.  R. 
R.  318,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  318;  first  paragraph  of  foot- 
note of  Kirby  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  39  R.  R.  R.  584.  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  524. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  master  in  furnishing  and  maintaining  a  safe  work 
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safe  place  to  work  and  exercise  ordinary  care  to  keep  it  in  that  con- 
dition, but  he  is  not  liable  to  an  employee  for  the  negligence  of  co- 
employees  in  the  details  of  the  work,  such  as  the  negligent  use  of 
appliances  or  negligent  failure  to  use  them,  or  negligent  operation 
of  machinery  in  such  a  way  as  to  occasion  injury  to  another  em- 
ployee. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk^ — 
An  employee  assumes  the  risk  of ^  all  obvious  dangers  open  to  ordi- 
nary observation,  or  such  as  are  or  would  be  known  by  the  exercise 
of  ordinary  care. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk — 
Pleading. — A  complaint  in  an  action  for  injuries  to  an  employee  must 
allege  that  the  employee  had  no  knowledge  of  the  defects  com- 
plained of,  and  the  averment  of  want  of  knowledge  on  the  part  of 
the  employee  must  be  as  broad  as  the  allegation  of  knowledge  on 
the  part  of  the  employer. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk — 
Pleadings — Evidence. — An  employee  suing  for  a  personal  injury 
must,  to  sustain  the  allegation  of  his  want  of  knowledge  of  the  de- 
fects, show  that  he  had  no  knowledge  thereof,  and  could  not  have 
known  the  same  by  the  exercise  of  ordinary  care 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk.§ — 
An  employee  who  ascertains,  or  in  the  exercise  of  ordinary  care 
ought  to  have  ascertained,  that  the  ordinary  hazards  of  his  employ- 
place,  see  last  paragraph  of  last  foot-note  of  Ingram  v.  Louisiana, 
etc.,  R.  Co.  (La.),  41  R.  R.  R.  457.  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
457;  first  foot-note  of  Henry  v.  Hudson,  etc.,  R.  Co.  (N.  Y.),  41  R. 
R.  R.  453,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  453;  Baltimore,  etc.,  R.  Co. 
V.  Taylor  (C.  C.  A.),  41  R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas.,  N. 
S.,  717. 

For  the  authorities  in  this  series  on  the  question  whether  a  mas- 
ter is  liable  for  injuries  to  a  servant  caused  by  the  negligence  of 
the  latter's  fellow  servant,  see  last  foot-note  of  Henry  v.  Hudson, 
etc.,  R.  Co.  (N.  Y.),  41  R.  R.  R.  453,  04  Am.  &  Eng.  R.  Cas.,  N. 
S.,    453. 

For  the  authorities  in  this  series  on  the  question  what  are,  and 
are  not,  the  nonassignable  duties  of  a  master,  see  first  paragraph  of 
first  foot-note  of  Furlong  v.  New  York,  etc.,  R.  Co.  (Conn.),  39 
R.  R.  R.  233,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  233;  first  foot-note  of 
Hardy  v.  Chicago,  etc..  Ry.  Co.  (Iowa),  38  R.  R.  R.  763,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  763;  seventh  head-note  of  Long  Pole  Lumber 
Co.  V.  Gross  (C.  C.  A.),  37  R.  R.  R.  669,  60  Am.  &  Eng.  R.  Cas., 
N.    S..   669. 

tSee  second  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Taylor  (C.  C. 
A.),  41  R.  R.  R.  717.  64  .A.m.  &  Eng.  R.  Cas.,  N.  S.,  717;  first  foot- 
note of  Lukovski  V,  Michigan  Cent.  R.  Co.  (Mich.),  40  R.  R.  R.  638, 
63  Am.  &  Eng.  R.  Cas..  N.  S.,  638;  eighth  head-note  of  Atlantic 
Coast  Line  R.  Co.  v.  Linstedt  (C.  C.  A.),  40  R.  R.  R.  318,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  318;  first  foot-note  of  Chicago,  etc.,  Ry.  Co. 
V,  Grubbs  (Ark.),  39  R.  R.  R.  595,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  595. 

§See  last  foot-note  of  Wolfe  v.  Seaboard  Air  Line  Ry.  Co.  (N. 
Car.),  40  R.  R.  R.  653,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  653;  last  foot- 
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ment  have  been  augmented  by  abnormal  conditions  produced  by 
the  negligence  of  his  employer  or  other  causes,  and  who  continues 
in  the  employment  without  objection,  and  without  any  promise  that 
the  conditions  will  be  remedied,  assumes  the   risk. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk. — ^A 
motorman  assumes  the  risk  of  inclement  weather  conditions,  such 
as  storms,  rains,  sno\^,  ice,  and  fogs. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk.|| — 
In  the  absence  of  averments  to  the  contrary,  an  employee  is  pre- 
sumed to  know  the  employer's  mode  of  conducting  his  business, 
and  to  assume  the  risks  arising  therefrom. 

Pleading — Complaint  —  Requisites. — A  complaint  must  state  di- 
rectly the  material  facts  relied  on,  and,  where  a  complaint  is  de- 
murred to  for  want  of  facts  the  court  cannot  draw  inferences  from 
the  facts  pleaded. 

Trial — Instructions — Ignoring  Issues. — An  instruction  directing  a 
verdict  for  a  party  on  the  jury  finding  enumerated  facts  is  erroneous 
where  it  omits  one  or  more  essential  facts  necessary  to  a  recovery. 

Trial — Instructions — Errors  in  One  Instruction  Cured  by  Other 
Instructions. — The  error  in  an  instruction  which  directs  a  verdict 
for  a  party  on  the  jury  finding  enumerated  facts  arising  from  an 
omission  of  one  or  more  essential  facts  is  not  cured  by  another  in- 
struction correctly  stating  the  law;  but  the  error  can  be  cured  only 
by  withdrawing  the  erroneous  instruction. 

Master  and  Servant — Injiu^y  to  Servant — Fellow  Servants — Who 
Are. — A  motorman  operating  a  car  on  a  main  track  of  the  company 
and  employees  engaged  in  moving  an  interurban  car  of  another  com- 
pany from  the  shops  of  the  former  company  to  the  main  track  are 
fellow  servants,  and  the  former  company  is  not  liable  at  common  law 
for  injuries  to  the  motorman  caused  by  the  negligence  of  such  em- 
ployees. 

Trial — Instructions — Issues. — An  instruction  not  within  the  issues 
raised  by  the  pleadings  is  erroneous. 

Appeal  from  Circuit  Court,  Hamilton  County;  Meade  Vestal, 
Judge 

Action  by  Joseph  E.  Mathews  against  the  Indianapolis  Trac- 
tion &  Terminal  Company.  From  a  judgment  for  plaintiflf,  de- 
fendant appeals.    Reversed,  with  directions. 

F,  Winter,  W.  H.  Latta,  M.  B,  Foley,  Ralph  K,  Kane,  and 
Thomas  B.  Kane,  for  appellant. 

George  W.  Galvin,  Shirts  &  Fertig,  and  Sullivan  &  Knight, 
for  appellee. 

note  of  Chicago,  etc.,  Ry.  Co.  v.  Grubbs  (Ark.),  39  R.  R.  R.  595,  62 
Am.  &  En;?.  R.  Cas.,  K.  S.,  595;  third  head-note  of  Louisville  &  X.  R. 
Co.  V.  McMillen  (Ky.),  39  R.  R.  R.  591,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,    591. 

llSee  last  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Taylor  (C.  C.  A.), 
41  R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  717. 
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HoNKS^  J.  This  action  was  brought  by  appellee  to  recover 
damages  for  personal  injury  resulting  from  a  collision  of  two 
cars,  which  at  the  time  were  being  run  over  the  street  railroad 
lines  of  appellant  in  the  city  of  Indianapolis.  Appellee,  who  was 
at  the  time  of  the  collision  an  employee  of  appellant  as  motor- 
man  and  had  charge  of  one  of  said  cars  as  motorman,  bases  his 
right  to  recover  upon  the  common-law  liability.  The  complaint 
was  in  two  paragraphs.  A  separate  demurrer  for  want  of  facts 
to  each  paragraph  thereof  was  overruled  by  the  court.  Answer 
by  general  denial.  A  trial  of  said  cause  resulted  in  a  general 
verdict  for  appellee.  The  jury  also  answered  interrogatories 
submitted  to  them  by  the  court.  Over  a  motion  of  appellant  for 
a  judgment  in  its  favor  on  the  answers  to  the  interrogatories, 
notwithstanding  the  general  verdict  and  a  motion  for  a  new  trial, 
judgment  was  rendered  on  the  general  verdict  in  favor  of  ap- 
pellee. 

The  first  and  second  errors  assigned  call  in  question  the  action 
of  the  court  in  overruling  the  separate  demurrer  to  each  para- 
graph of  the  complaint.  Appellee  claims  that  the  judgment  was 
rendered  on  the  second  paragraph  of  the  complaint,  and  that, 
even  if  the  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph,  the  ruling  was  harmless.  The  averments  of  said  sec- 
ond paragraph  of  complaint  show:  That,  upon  the  line  of  ap- 
pellant's street  railroad  tracks  on  West  Washington  street,  "it 
has  and  had  its  car  shops  wherein  it  repairs  its  own  cars  and  the 
cars  of  divers  other  street  and  interurban  railway  companies; 
and  many  spur  tracks  or  switches  connected  with  said  track  in 
Washington  street  entered  said  shops  from  said  street,  and  were 
used  by  defendant  in  moving  cars  in  and  out  of  said  shops  from 
and  to  said  track  in  said  street.  *  *  *"  That  on  the  day  of 
the  injury  "he  was  the  motorman  of  a  car  of  said  defendant 
which  was  propelled  along  and  over  West  Washington  street, 
in  the  city  of  Indianapolis,  and  was  in  the  line  of  his  duty  as 
such  motorman  and  at  his  proper  place  in  the  front  vestibule  of 
said  car,  and  ran  the  same  along  said  West  Washington  street  at 
or  near  the  shops  of  said  defendant  where  it  had  cars  under  re- 
pair, and  where  it  was  receiving  and  discharging  repaired  cars  of 
other  street  railway  companies.  That  said  plaintiff  was  due  in 
front  of  said  shops  in  the  propelling  of  his  car  at  about  the  hour 
of  7  o'clock  and  8  minutes  a.  m.,  which  was  well  known  to  de- 
fendant, and  he  was  required  to  pass  said  shops  and  the  said 
switches  and  cuts  entering  said  shops  along  and  over  the  tracks, 
on  said  West  Washington  street.  That  upon  said  morning  the 
atmosphere  was  extremely  foggy,  and  objects  could  not  be  dis- 
cerned or  discovered  at  any  great  distance  in  front  of  the  car  be- 
ing operated  by  said  plaintiff,  and  cars  on  said  switches  and  en- 
tering on  said  main  track  from  said  shops  could  not  be  seen  or 
discerned  by  plaintiff  in  front  of  the  car  so  operated  by  him  with- 
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out  the  display  of  strong  signal  lights  on  such  cars,  or  without  a 
conductor  or  flagman  at  the  intersection  of  such  tracks  to  give 
warning  of  their  approach,  all  of  which  the  defendant  at  the 
time  well  knew.  Ihat  plaintiff  was  moving  said  car  along  and 
over  said  tracks  of  defendant  at  or  near  said  shops  in  a  careful 
and  cautious  manner,  when  said  defendant  negligently  and  care- 
lessly threw  a  car  of  the  Terre  Haute,  Indianapolis  &  Eastern 
Traction  Company  out  upon  the  main  track  over  which  this 
plaintiff  was  operating  said  car,  and  carelessly  and  negligently 
caused  said  interurban  car  which  was  60  feet  long  and  weighed 
many  tons  to  collide  with  the  car  being  operated  by  this  plaintiff. 
That  defendant  carelessly  and  negligently  failed  to  give  plain- 
tiff any  notice  or  warning  of  the  approach  of  said  interurban 
car,  carelessly  and  negligently  failed  to  provide  or  display  any 
signal  light  thereon,  and  carelessly  and  negligently  backed  the 
same  out  of  said  shops  on  said  main  track  in  such  fog  and  into 
collision  with  plaintiff's  car  in  charge  of  one  person  only,  who 
was  operating  the  motor  at  the  far  end  of  the  car,  and  carelessly 
and  negligently  failed  to  employ  a  conductor  on  said  car  or  any 
assistant  or  flagman  at  the  intersection  of  said  main  track  and 
switch,  and  carelessly  and  negligently  failed  to  employ  a  sufficient 
force  of  men  on  said  interurban  car  and  in  and  about  the  said 
shop  and  switches  to  safely  move  the  said  car  out  of  said  shop 
and  onto  said  main  track,  and  without  such  conductor,  assistant, 
or  flagman  such  person  could  not  give  warning  to  plaintiff  of 
the  approach  of  said  interurban  car  and  could  not  know  of  the 
approach  of  plaintiff's  car  in  time  to  avoid  collision,  and  by  rea- 
son of  all  and  singulat*  the  said  negligent  acts  and  omissions  of 
defendant  and  not  otherwise  the  said  collision  occurred,  and 
without  such  negligence  plaintiff  would  not  have  been  injured." 

It  also  alleged,  in  substance,  in  said  second  paragraph  of  com- 
plaint that  "said  interurban  car  had  been  received  from  the  Terre 
Haute,  Indianapolis  &  Eastern  Traction  Company  for  repair  by 
appellant  at  its  said  shops,  and  that  appellant  was  in  the  act  of 
returning  said  car  to  said  traction  company,  that  said  interurban 
car  was  not  intended  or  fitted  for  use  upon  appellant's  street 
railway,  but  was  much  larger,  heavier,  and  higher  than  the  cars 
used  by  appellant  and  was  so  constructed  that,  when  it  came  into 
collision  with  the  car  operated  by  plaintiff,  the  bumper  or  cross- 
beam of  said  interurban  car  passed  over  the  bumper  or  cross- 
beam of  the  car  which  appellee  was  operating,  and  crushed  the 
light  frame-work  inclosing  the  vestibule  in  which  appellee  was 
standing,  and  caught  and  injured  him." 

For  the  purpose  of  determining  the  questions  presented  by  the 
demurrer  to  each  paragraph  of  the  complaint,  it  must  be  assumed 
from  the  allegations  therein  that  the  repair  and  storage  of  its 
own  cars  and  of  the  cars  of  other  street  and  interurban  railway 
companies  was  a   part  of  the    work  and    business  of    appellant 
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which  it  was  authorized  to  do.  It  is  iAsisted  by  appellant  that 
each  paragraph  of  the  complaint  ** fails  to  allege  facts  showing 
the  existence  of  any  duty  owed  by  it  to  appellee,  the  omission  to 
perform  which  operated  to  bring  about  the  accident  and  conse- 
quent injury  complained  of,"  and  that  each  of  said  paragraphs 
is  insufficient  for  that  reason. 

[1]  In  an  action  by  an  employee  to  enforce  a  common-law  lia- 
bility against  the  employer,  facts  must  be  alleged  in  the  com- 
plaint showing  the  existence  of  a  duty  on  the  part  of  the  em- 
ployer to  the  employee  the  omission  to  perform  which  caused 
the  injury  complained  of.  Pittsburg,  etc.,  R.  Co.  v.  Lightheiser, 
163  Ind.  247,  251-253,  71  N.  E.  218,  660,  and  cases  cited;  Rob- 
ertson V.  Ford,  164  Ind.  538,  546,  74  N.  E.  1 ;  Pittsburgh,  etc., 
Co.  V.  Peck,  165  Ind.  537,  540,  542,  76  N.  E.  163,  and  cases  cited ; 
Chicago,  etc.,  Co.  v.  Barker,  169  Ind.  670,  675,  676,  83  N.  E. 
369,  17  L.  R.  A.  (X.  S.)  542,  and  authorities  cited;  Chicago, 
etc.,  Co.  V.  Lain,  170  Ind.  84,  88-91,  83  N.  E.  632,  and  cases 
cited ;  Cleveland,  etc.,  R.  Co.  v.  Morrey,  172  Ind.  513,  519-522,  88 
N.  E.  932,  and  cases  cited.  If  said  second  paragraph  alleged 
facts  from  which  the  law  would  imply  the  duty  of  appellant  to 
do  or  not  to  do  what  it  is  alleged  it  negligently  did  or  negligently 
failed  to  do,  then  a  violation  or  breach  thereof  may  be  shown  by 
an  allegation  that  it  negligently  did  or  failed  to  do  what  was  nec- 
essary to  discharge  such  duty.  But  the  characterization  of  an 
act  or  omission  as  negligent  is  not  sufficient  to  show  both  a  duty 
and  a  violation  thereof.  Chicago,  etc.,  R.  Co.  z\  Lain,  supra, 
170  Ind.  88-91,  83  N.  E.  622,  and  cases  cited;  Cleveland,  etc.,  R. 
Co.  ZK  Morrey,  supra,  172  Ind.  521,  522,  88  N.  E.  932,  and  cases 
cited;  Pittsburg,  etc.,  R.  Co.  v.  Peck,  165  Ind.  537,  540,  541,  76 
N.  E.  163,  and  cases  cited. 

[2]  It  is  alleged  in  each  paragraph  of  the  complaint  "that 
plaintiff  was  moving  said  car  over  and  along  said  tracks  of  de- 
fendant at  or  near  said  shops  in  a  careful  and  cautious  manner 
when  said  defendant  negligently  and  carelessly  threw  a  car  of 
the  Terre  Haute,  Indianapolis  &  Eastern  Traction  Company  out 
upon  the  main  track  over  which  this  plaintiff  was  operating  said 
car,  and  carelessly  and  negligently  caused  said  interurban  car  to 
collide  with  the  car  being  operated  by  this  plaintiff."  We  judi- 
cially know  that  an  incorporated  street  railroad  company,  like 
appellant,  can  only  operate  its  cars  by  and  through  its  employees 
and  the  averment  in  each  paragraph  of  the  complaint  that  the 
"defendant  negligently  and  carelessly  threw  an  interurban  car," 
etc.,  "out  upon  the  main  track,"  etc.,  "and  carelessly  and  negli- 
gently caused  said  car  to  collide  with  the  cai*  bdng  operated  by 
this  plaintiff,"  gives  rise  to  the  presumption  that  the  alleged 
negligent  act  was  that  of  a  fellow  servant  in  the  absence  of  aver- 
ments showing  the  contrary.  Southern,  etc.,  R.  Co.  z\  Elliott, 
170  Ind.  273,  284,  82  N.  E.  1051,  and  cases  cited;  Indianapolis, 
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etc.,  R.  Co.  z\  Johnson,  102  Ind.  352,  354-357,  26  X.  E.  200,  and 
cases  cited.  Said  allegations  in  regard  to  the  manner  in  which 
the  interurban  car  was  run  out  on  the  main  track  and  its  col- 
lision with  appellee's  car  show  nothing  more  than  the  acts  of  fel- 
low ser\'ants  of  appellee  for  which  under  the  rules  of  the  com- 
mon-law appellant  is  not  liable.  Southern,  etc.,  R.  Co.  v.  Elliott, 
supra,  170  Ind.  284,  82  N.  E.  1051 ;  Indianapolis,  etc.,  R.  Co.  v. 
Johnson,  supra,  102  Ind.  354-357,  26  X.  E.  200^  and  cases  cited; 
Chicago,  etc.,  R.  Co.  v.  Barker,  169  Ind.  670,  676,  677,  83  X.  E. 
369,  and  cases  cited,  17  L.  R.  A.  (X.  S.)  542,  546,  547;  Indian- 
apolis, etc.,  R.  Co.  v.  Foreman,  162  Ind.  85,  89-92,  69  X.  E.  669, 
102  Am.  St.  Rep.  185,  188,  190;  Wabash,  etc.,  R.  Co.  r.  Hassett, 
170  Ind.  370,  375,  376,  83  X.  E.  705,  and  cases  cited;  Chicago, 
etc.,  R.  Co.  2\  Hamilton,  42  Ind.  App.  512,  85  X.  E.  1044;  Railey 
V.  Garbutt,  112  Ga.  288,  37  S.  E.  360;  Roland  v.  Tift,  131  Ga. 
683,  63  S.  E.  133,  20  L.  R.  A.  (X.  S.)  354;  Toner  v,  Chicago, 
etc.,  R.  Co.,  69  Wis.  188,  31  X.  W.  104,  33  X.  W.  433;  Adams 
V.  Iron  Cliffs  Co.,  78  Mich.  271,  272,  276,  288,  290,  44  X.  W.  270, 
18  Am.  St.  Rep.  441;  Xew  York,  etc.,  R.  Co.  v.  Bell,  112  Pa. 
400,  407-410,  and  cases  cited  on  pages  404-407,  4  Atl.  50;  Buck 
V.  Xew  Jersey  Zinc  Co.,  204  Pa.  132,  53  Atl.  740,  60  L.  R.  A. 
453;  Brown  v.  Minneapolis,  etc.,  Co.,  31  Minn.  553,  18  X.  W. 
834;  Roberts  v.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  218,  22  X.  W. 
389. 

[3]  It  is  the  theory  of  said  second  paragraph  of  the  complaint 
that  it  was  not  only  the  duty  of  appellants  to  furnish  proper 
lights  and  other  appliances  for  said  interurban  car,  but  also  to 
see  that  they  were  properly  used,  that  such  lights  were  properly 
lighted  and  displayed  This  is  not  the  rule,  however,  for  the  em- 
ployer is  only  required  to  exercise  ordinary  care  to  furnish  proper 
lights  and  other  appliances,  and  the  proper  use,  lighting,  or  dis- 
play thereof  is  the  duty  of  the  employee,  and  not  a  duty  the  mas- 
ter owes  the  employee.  Berg  v.  Seattle,  etc.,  R.  Co.,  44  Wash. 
14,  19,  20,  22,  87  Pac.  34,  120  Am.  St.  Rep.  968 ;  Kaare  v,  Troy, 
etc.,  Co.,  139  X.  Y.  369,  378  (3),  34  X.  E.  901;  Simpson  7'. 
Central,  etc.,  R.  Co.,  5  App.  Div.  614,  39  X.  Y.  Supp.  464;  Col- 
lins V,  St.  Paul,  etc.,  R.  Co.,  30  Minn.  31,  14  X.  W.  60;  Kelly  v. 
Xew  Haven,  etc.,  R.  Co.,  74  Conn.  343,  50  Atl.  871,  57  L.  R. 
A.  494,  92  Am.  St.  Rep.  220;  Whittlesey  z\  Xew  York,  etc.,  R. 
Co.,  77  Conn.  100,  58  Atl.  459,  107  Am.  St.  Rep.  21 ;  Trimble  v. 
Whitin  Machine  Works,  172  Mass.  150,  51  X.  E.  463;  Harley  v. 
Buffalo,  etc.,  Co.,  142  X.  Y.  31,  36  X.  E.  813 ;  Ludlow  v.  Groton, 
etc.,  Co.,  11  App.  Div.  452,  42  X.  Y.  Supp.  343;  Clark  v.  Ritner- 
Conley  Co.,  39  App.  Div.  598,  57  X.  Y.  Supp.  755 ;  Griffiths  v. 
Gidk>w,  3  Hurlst  &  X.  646,  27  X.  J.  Eq.  X.  S.  404;  St.  Louis, 
etc..  R.  Co.  V,  Xeedham,  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R. 
A.  833;  Xew  Pittsburgh,  etc.,  Co.  v,  Peterson,  136  Ind.  398,  401- 
406,  35  N.  E.  7,  43  Am.  St.  Rep.  327 ;  Xew  Pittsburgh,  etc.,  Co. 
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V,  Peterson,  14  Ind.  App.  634,  43  N.  E.  270;  Standard  Pottery 
Co.  V.  Moudy,  35  Ind.  App.  427,  435-437,  73  X.  E.  188;  Ft. 
Wayne,  etc.,  Co.  v.  Parsell,  168  Ind.  223,  230,  79  N  E.  439,  and 
cases  cited;  Indianapolis,  etc.,  R.  Co.  v.  Kinney,  171  Ind.  612, 
622,  85  N.  E.  954,  23  L.  R.  A.  (N.  S.)  711,  and  cases  cited;  Chi- 
cago, etc.,  Co.  V,  Barker,  169  Ind.  670,  676,  677,  83  N.  E.  369,  17 
L.  R.  A.  (N.  S.)  42,  and  cases  cited;  2  Labatt,  Master  &  Serv- 
ant, §§  604,  607,  610.  Moreover,  it  will  be  observed  that  the  al- 
legation in  said  second  paragraph  is  that  appellant  "negligently 
failed  to  provide  or  display  any  signal  light"  on  said  interurban 
car.  The  allegation  that  appellant  "failed  to  provide  any  signal 
light  thereon,"  may  be  true,  and  yet  there  may  have  been  on  said 
car  signal  lights  or  lanterns  proper  for  all  purposes  provided  by 
the  owner  thereof. 

[4]  While  an  employer  is  bound  to  exercise  ordinary  care  to 
furnish  an  employee  a  safe  place  to  work,  and  to  exercise  ordi- 
nary care  to  keep  it  in  that  condition,  he  is  not  liable  to  his  em- 
ployee for  the  negligence  of  his  coemployees  in  respect  to  the 
details  of  the  work,  nor  is  he  bound  to  protect  his  employee 
against  the  mere  transitory  perils  that  the  execution  of  the  work 
occasions,  nor  is  he  liable  merely  because  a  fellow  employee  neg- 
ligently handles  or  uses  appliances  or  tools  or  negligently  fails  to 
use  the  same,  or  negligently  operates  machinery  or  a  car  or  cars 
in  such  a  way  as  to  occasion  injury  to  another  employee.  Bed- 
ford, etc.,  Co.  V.  Bough,  168  Ind.  671,  689,  80  N.  E.  529,  14  L. 
R.  A.  (N.  S.)  418,  and  cases  cited;  Southern,  etc.,  R.  Co.  v. 
Harrell,  161  Ind.  689,  697-700,  68  N.  E.  262,  63  L.  R.  A.  460, 
and  cases  cited;  Haskell  &  Barker  Car  Co.  z\  Przezdziankowski, 
170  Ind.  1,  10,  11,  83  N.  E.  626,  14  L.  R.  A.  (N.  S.)  972,  127 
Am.  St.  Rep.  352,  and  cases  cited ;  Wabash  R.  Co.  v.  Hassett, 
170  Ind  370,  375,  376,  83  N.  E.  705 ;  Chicago,  etc.,  R.  Co.  v. 
Barker,  169  Ind.  670,  676-679,  83  N.  E.  369,  and  cases  cited,  17 
L.  R.  A.  (N.  S.)  542,  546,  550;  Shatrau  v.  Sullivan,  201  N.  Y. 
567,  94  N.  E.  609;  Mullin  v.  Genesee,  etc.,  Co.,  202  N.  Y.  275, 
95  N.  E.  689,  691.  As  we  have  already  said,  a  duty  of  the  em- 
ployer to  the  employee  cannot  be  implied  from  the  mere  allega- 
tion that  the  act  was  negligently  done  or  omitted,  but  the  facts 
from  which  the  law  will  imply  the  existence  of  the  underlying 
duty  must  be  alleged  directly  and  positively,  and  not  by  way  of 
recital  or  by  the  averment  of  conclusions  It  avails  nothing  as 
against  a  demurrer  for  want  of  facts  to  aver  conclusions  or  plead 
facts  by  way  of  recital.  Chicago,  etc.,  R.  Co.  v.  Lain,  170  Ind. 
84,  88-90,  83  N.  E.  632.  and  cases  cited;  Cleveland,  etc.,  Co.  v. 
Morrey,  172  Ind.  513,  522,  88  N.  E.  932;  Chicago,  etc.,  Co.  v. 
Barker,  169  Ind.  670,  679-685,  83  N.  E.  369,  and  cases  cited,  17 
L.  R.  A.  (N.  S.)  542,  546-550,  and  note,  pages  542-545. 

It  is  further  objected  to  said  paragraphs  of  complaint  that  no 
facts  are  averred  showing  that  the  injury  complained  of  was  not 
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the  result  of  a  risk  which  appellee  assumed,  and  that  the  negli- 
gence complained  of  was  not  the  negligence  of  a  fellow  servant ; 
citing  American,  etc.,  Co.  v,  Hullinger,  161  Ind.  673,  683-685,  67 
N.  E.  986,  69  N.  E.  460,  and  authorities  cited;  Clevdand,  etc.,  R. 
Co.  V.  Parker,  154  Ind.  153,  56  N.  E.  86;  Lake  Shore,  etc.,  R.  Co. 
V,  Stupak,  108  Ind.  1,  8  N.  E.  630;  Peerless  Stone  Co.  v.  Wray, 
143  Ind.  574,  42  N.  E.  927. 

[5-7]  It  is  settled  by  said  cases  and  the  cases  cited  therein  that 
the  employee  assumes  the  risk  of  all  obvious  defects  or  dangers 
open  to  ordinary  careful  observation  or  such  as  are  or  would  be 
known  by  the  exercise  of  ordinary  care  (Wabash  R.  Co.  v.  Ray, 
152  Ind.  392,  399-401,  51  N.  E.  920,  and  cases  cited),  and  th^t, 
when  he  seeks  to  recover  damages  for  injury  caused  by  the  al- 
leged negligence  of  the  employer,  he  must  allege  that  he  had  no 
knowledge  of  the  defects  or  danger  complained  of,  or  his  com- 
plaint will  not  withstand  a  demurrer  for.  want  of  facts.  To  sus- 
tain such  allegation,  however,  the  evidence  must  show,  not  only 
that  he  had  no  knowledge  of  such  defect  or  danger,  but  could  not 
have  known  the  same  by  the  exercise  of  ordinary  care.  Consoli- 
dated, etc.,  Co.  V,  Summit,  152  Ind.  297,  299,  300,  53  X.  E.  235, 
and  cases  cited;  American,  etc.,  Co.  v,  Hullinger,  161  Ind.  673, 
674,  675,  683-685,  67  N.  E.  986,  69  N.  E.  460,  and  cases  cited; 
Ind^.  etc.,  Co.  v,  O'Brien,  160  Ind.  266,  270,  65  N.  E.  918,  66  N. 
E.  742;  Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind.  85,  100,  101, 
69  N.  E.  669,  102  Am.  St.  Rep.  185 ;  Southern,  etc.,  R.  Co.  v. 
Harrell,  161  Ind.  689,  695-700,  68  N.  E.  262,  63  L.  R.  A.  460, 
and  cases  cited;  Indiana,  etc.,  Co.  v.  Livezey  (App.)  94  N.  E. 
7i2,  734,  745.  Neither  of  said  paragraphs  of  complaint  avers  a 
want  of  knowledge  on  the  part  of  appellee  of  the  existence  of 
the  dangers  of  which  he  complains.  The  averment  of  want  of 
knov/ledge  on  the  part  of  the  employee  must  be  as  broad  as  the 
allegation  of  knowledge  on  the  part  of  the  employer.  Cleveland, 
etc.,  R.  Co.  V,  Morrey,  172  Ind.  513,  518,  519,  88  N.  E.  932,  and 
cases  cited;  Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind.  85,  97, 
69  X.  E.  669,  102  Am.  St.  Rep.  185;  Louisville,  etc.,  R.  Co.  v. 
Sandford,  117  Ind.  265,  19  N.  E.  770,  and  cases  cited ;  Louisville, 
etc.,  R.  Co.  y.  Corps,  124  Ind.  427,  24  N.  E.  1046,  8  L.  R.  A.  636, 
and  cases  cited. 

[8]  An  employee  who  either  before  or  after  he  commences 
the  performance  of  the  contract  of  employment  has  ascertained, 
or  ought  in  the  exercise  of  ordinary  care  to  have  ascertained, 
that  the  ordinary  hazards  of  his  environment  have  been  aug- 
mented by  abnormal  conditions  produced  by  the  negligence  of 
his  employer  or  his  employer's  representatives  or  other  causes, 
and  had  accepted  or  continued  in  the  employment  without  making 
any  objection,  and  without  receiving  any  promise  that  the  ab- 
normal conditions,  however  caused,  will  be  remedied,  is  deemed 
as  a  matter  of  law  to  have  assumed  the  risk  thus  superadded,  and 
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to  have  waived  any  right  which  he  might  otherwise  have  had  to 
claim  an  indemnity  for  injuries  resulting  from  such  risk.  The 
increased  danger  caused  by  the  negligence  of  the  employer  be- 
comes, when  it  is  known,  one  of  the  risks  of  the  employment  so 
far  as  the  employee  is  concerned.  **In  a  large  number  of  cases 
recovery  has  been  denied  on  the  assumption  that  abnomial  risks 
caused  by  the  improper  manner  in  which  the  instrumentalities 
are  used  are  as  much  within  the  scope  of  this  doctrine  as  those 
caused  by  the  defective  quality  or  attributes  of  the  instrumen- 
talities themselves."  1  Labatt  on  Master  and  Servant,  §  274,  pp. 
639-641,  section  274,  and  cases  cited;  section  276,  pp.  651,  652; 
section  277 y  note  1,  pp.  652-656;  section  278,  pp.  653-656,  and 
cases  cited  in  note  1,  pp.  656-659;  14  Am.  &  Eng.  Ency.  of  Laws 
(2d  Ed.)  118,  119,  124,  125;  Louisville,  etc.,  R.  Co.  v.  Sandford, 
117  Ind.  265,  266-269,  19  N.  E.  770,  and  cases  cited;  Brazil,  etc., 
Co.  V.  Hoodlet,  129  Ind.  i27,  333,  27  X.  E.  741 ;  Wabash  R.  Co. 
V,  Ray,  152  Ind.  392,  399-401,  51  N.  E.  920,  and  cases  cited. 

It  is  said  in  Thompson  on  Negligence  (2d  Ed.)  §  4625:  "A 
railroad  employee  who  without  objection  or  protest  takes  service 
under  rules  which  do  not  provide  for  notice  to  employees  upon 
trains  of  the  movement  of  other  trains  assumes  the  risk  and  dan- 
gers, on  the  theory  that  every  employee  who  operates  a  train, 
must  beware  of  trains  moving  in  the  other  direction,  without 
notice  of  their  whereabouts,  and  assumes  the  risks  and  dangers 
of  a  system  of  rules  which  is  based  upon  that  theory.  Little 
Rock,  etc.,  R.  Co.  v.  Barry,  84  Fed.  944,  56  U.  S.  App.  37,  28  C 
C.  A.  644,  43  L.  R.  A.  349.  If  the  master  has  adopted  no  rules 
for  the  protection  of  his  servants,  a  servant  who  knows  that  fact 
assumes  the  risk  incidental  to  such  failure.  Gulf,  etc.,  R.  Co. 
V,  Williams  (Tex.)  39  S.  W.  967."  In  Louisville,  etc.,  R.  Co.  v. 
Sandford,  117  Ind.  265,  19  N.  E.  770,  an  action  to  recover  dam- 
ages for  the  death  of  an  employee  caused  by  the  alleged  negli- 
gence of  the  employer,  it  was  claimed  that  the  complaint  was  in- 
sufficient because  facts  were  not  alleged  showing  that  the  em- 
ployee did  not  assume  the  risk  of  the  danger  which  caused  his 
death.  The  court,  said,  commencing  on  page  266:  "Employees 
assume  all  the  ordinary  risks  incident  to  the  employment,  but 
they  assume  no  extraordinary  risks  caused  by  the  employer's 
breach  of  duty,  unless  they  have  knowledge  of  the  unusual  dan- 
ger caused  by  the  breach  and  voluntarily  continue  in  the  com- 
pany's employment.  If,  with  this  knowledge,  they  do  continue, 
then  the  increased  danger  becomes  an  incident  of  the  service 
which  they  assume,  and  for  liability  from  which  the  master  is 
exonerated.  Indianapolis,  etc.,  R.  Co.  v.  Watson,  114  Ind.  20 
[14  N.  E.  721,  15  N.  E.  824,  5  Am.  St.  Rep.  '578].  The  knowl- 
edge of  the  danger  adds  it  as  one  of  the  incidents  of  the  employ- 
ment which  the  employee  assumes.  It  becomes  a  danger  which 
his  continuance  in  the  master's  service  makes  an  incident  of  the 
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service,  and,  when  it  takes  this  character,  the  master  is  no  longer 
bound  to  answer  for  the  employee's  safety,  so  far  as  it  is  im- 
periled by  the  danger  voluntarily  and  knowingly  assumed.  The 
knowledge,  in  conjunction  with  the  continuance  in  the  service, 
operates  as  a  waiver  of  the  right  to  make  the  master  responsible. 
*lt  is,'  says  Mr.  Beach,  *the  rule  applicable  to  this  matter  that  if 
the  servant,  when  the  defect  or  danger  is  brought  to  his  knowl- 
edge— ^when  he  discovers  that  the  machinery,  buildings,  premises, 
tools,  or  any  other  instrumentalities  of  his  labor  are  unsafe  or 
unfit,  or  that  a  fellow  servant  is  careless  or  incompetent — con- 
tinues in  the  employment,  without  protest  or  complaint,  he  is 
deemed  to  assume  the  risks  of  such  danger,  and  to  waive  any 
claim  upon  his  master  for  damages  in  case  of  injury.'  Beach, 
Cont.  Neg.  §  140.  This  puts  the  rule  exonerating  the  master  on 
the  true  ground.  He  is  exonerated  because  the  employee  him- 
self assumes  the  danger  as  increased,  and,  as  he  voluntarily  as- 
sumes it,  the  master  is  relieved.  The  parties  change  positions. 
The  employee  assumes  the  risk  that,  if  it  were  not  for  his  knowl- 
edge, his  employer  would  be  compelled  to  assume.  The  duty 
which  the  employer  is  under  is  materially  affected  by  the  element 
of  knowledge,  and,  unless  a  duty  is  shown,  of  course,  there  can 
be  no  actionable  negligence,  since  a  duty  lies  at  the  foundation  of 
every  right  of  action  grounded  on  the  negligence  of  a  defendant. 
It  must  follow,  in  order  to  show  a  breach  of  duty  creating  a  cause 
of  action  for  its  breach,  that  it  is  necessary  to  aver  that  the  em- 
ployee was  ignorant  of  the  default  of  the  employer  which  in- 
creased the  perils  of  the  service.  The  plaintiff  in  such  a  case  is 
the  actor,  and  must  show  a  complete  cause  of  action,  and,  to  do 
this,  he  must  aver  facts  showing  that  the  danger  which  augmented 
the  risks  of  his  service  was  not  known  to  him.  In  at  least  two 
cases  this  court  has  explicitly  affirmed  this  doctrine.  Lake  Shore, 
etc.,  Co.  V.  Stupack,  108  Ind.  1  [8  N.  E.  630] ;  Indiana,  etc.,  R. 
W.  Co.  r.  Dailey,  llOInd.  75  [10  N.  E.  631].  *  *  *  All  the 
authorities  agree  that  negligence  on  the  part  of  the  employer  is 
not  to  be  presumed,  and  that  it  rests  on  the  plaintiff  to  aver  and 
prove  every  fact  essential  to  the  existence  of  actionable  negli- 
gence. *  *  *  In  stating  what  the  employee  must  prove,  a  re- 
cent writer  asserts  that  he  must  establish  that  he  did  not  know, 
and  had  not  equal  means  with  the  master  of  knowing,  that  the 
machine  or  appliance  was  defective.  Proof  and  Pleading  in 
Accident  Cases,  §  21.  *  *  *  Employees  engaged  in  any  busi- 
ness,  however  dangerous  its  character,  have  a  right  to  assume  that 
their  employe^:  will  not  subject  them  to  any  unknown  or  extra- 
ordinary danger.  The  employer,  however,  is  bound  to  do  more 
than  use  ordinary  care  and  diligence  to  provide  for  their  safety, 
but  this  requires  that  he  shall  do  all  that  the  nature  of  the  employ- 
ment will  permit  to  accomplish  this  object.  But  if  he  fails  to  do 
his    full  duty,    and  the  employee    has  reasonable  and    adequate 
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knowledge  of  the  failure,  and  continues  in  the  service,  he  assumes 
the  risk  resulting  from  this  failure." 

[9]  Engineers,  conductors,  brakemen  on  trains,  and  motor- 
men  and  other  persons  in  charge  of  street  cars  assume  the  risk 
of  inclement  weather  conditions,  such  as  storms,  rain,  snow,  ice, 
and  fogs  and  atmospheric  conditions,  as  among  the  risks  of  their 
employment.  Martin  v.  Chicago,  etc.,  R.  Co.,  118  Iowa,  148, 
1(>0,  91  N.  W.  1034,  59  L.  R.  A.  698,  703,  96  Am.  St.  Rep.  371, 
380;  0*Bannon  v.  Louisville,  etc.,  R.  Co.,  6  S.  \V.  434,  9  Ky. 
Law  Rep.  706;  Adkins  v,  Atlantic,  etc.,  R.  Co.,  27  S.  C.  71,  2  S. 
E.  849. 

[10]  Appellee  is  presumed  to  know  those  things  of  which  he 
had  actual  knowledge,  or  which  by  the  exercise  of  ordinary  care 
he  could  have  known.  In  the  absence  of  averments  to  the  con- 
trary, he  is  presumed  to  know  appellant's  mode  of  conducting  its 
business  along  that  part  of  its  tracks  located  opposite  the  car 
barns  and  shops  on  West  Washington  street,  including  the  mari- 
ner appellant's  cars  and  the  cars  of  other  street  and  interurban 
railroads  were  run  by  it  from  said  West  Washington  street  tracks 
into  appellant's  said  repair  shops  to  be  repaired,  and,  when  re- 
paired, the  manner  they  were  run  out  of  said  shops  onto  said 
West  Washington  street  track,  and  as  a  part  of  his  employment 
assumed  the  risk  of  the  manner  in  which  said  cars  were  operated, 
and  also  the  ordinary  and  usual  dangers  surrounding  the  situa- 
tion, as  well  as  of  all  other  dangers  of  which  he  had  knowledge 
or  could  have  had  knowledge  by  the  exercise  of  ordinary  care, 
although  a  safer  method  might  have  been  followed  in  moving 
said  cars  and  in  conducting  its  said  business.  Lender  the  aver- 
ments of  said  paragraphs,  the  fog  and  its  attendant  conditions 
and  perils  were  as  much  within  the  knowledge  of  appellee  as 
appellant,  and,  in  the  absence  of  sufficient  averments  of  want  of 
knowledge  of  the  dangers  with  which  he  was  confronted  by  rea- 
son of  the  existence  of  the  fog  and  the  perils  created  thereby,  he 
is  held  to  have  assumed  the  risk  as  an  incident  of  the  employ- 
ment. Cleveland,  etc.,  R.  Co.  z>.  Morrey,  172  Ind.  513,  518,  519, 
88  N.  E.  932;  Wabash,  etc.,  R.  Co.  v,  Ray,  152  Ind.  392,  399-401, 
51  N.  E.  920,  and  cases  cited;  Indianapolis,  etc.,  Co.  zk  Foreman, 
162  Ind.  85,  69  X.  E.  669,  102  Am.  St.  Rep.  185;  Louisville,  etc.. 
R.  Co.  V.  Sandford,  117  Ind.  265,  19  X.  E.  770;  Cleveland,  etc., 
R.  Co.  z\  Parker,  154  Ind.  153,  56  X.  E,  86,  and  authorities  cited; 
Louisville,  etc.,  Co.  v.  Corps,  124  Ind.  427,  24  N.  E.  1046,  8  L. 
R.  A.  636,  and  cases  cited ;  Jenney  Electric,  etc.,  Co.  z\  Murphy, 
115  Ind.  566,  18  X.  E.  30,  and  cases  cited;  Hewitt  v.  Flint,  etc., 
R.  Co.,  67  Mich.  61,  76,  34  X.  W.  659;  Lynch  v.  Saginaw,  etc., 
T.  Co.,  153  Mich.  174,  177-181,  116  X.  W.  983,  21  L.  R.  A.  (N. 
S.)  774,  and  cases  cited;  Kelley  v.  Chicago,  etc.,  R.  Co.,  53  Wis. 
74,  80,  9  X.  W.  816;  Xaylor  v.  Chicago,  etc.,  R.  Co.,  53  Wis.  661, 
664,  11  X.  W.  24;  Behm  v.  Armour,  58  Wis.  1,  15  X.  W.  806; 
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Wood  V,  Heiges,  83  Md.  257,  268,  34  Atl.  872;  20  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  118,  and  cases  cited  in  note  1,  p.  119, 
and  cases  cited  in  notes  1  and  2. 

[11]  The  question  is  as  to  the  sufficiency  of  said  paragraph  of 
complaint  to  withstand  the  demurrer  for  want  of  facts,  and  as 
was  said  in  Louisville,  etc.,  R.  Co.  v,  Sandford,  117  Ind.  265,  19 
X.  E.  770,  "the  question  comes  to  us  as  one  of  pleading,  and  not 
of  evidence.  Material  facts  must  be  directly  stated  in  a  pleading, 
but  may  be  inferred  from  testimony  and  from  circumstances 
when  the  question  is  as  to  the  measure  and  sufficiency  of  proof. 
Inferences  are  admissible  and  controlling  when  the  question  is 
one  of  proof,  but  not  so  where  the  question  is  one  of  pleading.'* 
It  follows  that  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph.  As  the  first  paragraph  of  the  complaint  is  in- 
sufficient for  the  same  reason  as  the  second,  the  court  erred  in 
overruling  the  demurrer  to  that  paragraph. 

Complaint  is  made  of  the  action  of  the  court  in  admitting  in 
evidence  over  appellant's  objection  the  testimony  of  appellee  in 
regard  to  his  financial  condition  at  the  time  he  was  injured,  and 
after  his  discharge  from  the  hospital,  and  also  as  to  whether  any 
officers  or  representatives  of  appellant  visited  him  while  in  the 
hospital.  As  the  cause  must  be  reversed  for  other  errors,  it  is 
not  necessary  to  determine  as  to  the  admissibility  of  such  evi- 
dence further  than  to  call  attention  to  what  is  said  on  this  sub- 
ject in  Vandalia  Coal  Co.  v.  Yemm,  92  N.  E.  49,  52,  54,  and  cases 
cited,  and  Monongahela,  etc.,  Co.  v.  Hardsaw,  169  Ind.  147, 
151-153,  81  N.  E.  492. 

[12]  Appellant  complains  of  instructions  1,  2,  4,  5,  7,  8,  9,  11, 
and  13,  given  by  the  court  at  the  request  of  appellee.  By  instruc- 
tions 1,2,  7,  and  9  the  court  directed  the  jury  to  return  a  verdict 
in  favor  of  appellee  if  it  found  a  certain  state  of  facts  to  exist. 
The  omission  of  one  or  more  essential  facts  or  elements  nec- 
essary to  a  recovery  by  a  party  in  whose  favor  the  verdict  is  di- 
rected renders  such  an  instruction  erroneous.  Chicago,  etc.,  R. 
Co.  V.  Glover,  154  Ind.  584,  57  N.  E.  244;  Rahke  v.  State,  168 
Ind.  615,  621,  81  N.  E,  584,  and  cases  cited;  American,  etc.,  Co. 
V.  Bucy,  43  Ind.  App.  501,  504,  505,  87  N.  E.  1051,  and  cases 
cited;  Steele  v.  Michigan  Buggy  Co.  (App.)  95  N.  E.  435,  438, 
and  cases  cited.  Each  of  said  instructions  1,  2,  7,  and  9  ignored 
the  rule  of  assumed  risk,  an  essential  element,  and  for  this  rea- 
son, if  for  no  other,  was  erroneous.  Chicago,  etc.,  R.  Co.  v. 
Glover,  154  Ind.  584,  586-588,  57  N.  E.  244,  and  cases  cited; 
Grand  Trunk,  etc.,  R.  Co.  v.  Melrose,  166  Ind.  658,  670,  671,  78 
X.  E.  190,  and  cases  cited ;  Pennsylvania,  etc.,  R.  Co.  v.  Ebaugh, 
152  Ind.  531,  53  N.  E.  763;  American,  etc.,  Co.  z/.  Bucy,  43  Ind. 
App.  501,  503-505,  87  N.  E.  1051 ;  Indiana,  etc.,  Co.  v,  Buffey, 
28  Ind.  App.  10§,  116,  62  N.  E.  279. 

[13]  Such  erroneous  instructions  cannot  be  corrected  by  an- 
other which  correctly  states  the  law.    This  can  only  be  done  by 
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withdrawing  the  erroneous  instructions  from  the  jury.  Lake 
Shore,  etc.,  R.  Co.  z\  Johnson,  172  Ind.  548,  551,  88  N.  E.  849, 
and  cases  cited;  Chicago,  etc.,  R.  Co.  v.  Glover,  supra,  154  Ind. 
587,  57  N.  E.  244,  and  cases  cited;  Chicago,  etc.,  Co.  v.  Fretz, 
173  Ind.  519,  534,  90  N.  E.  76;  American,  etc.,  Co.  v.  Bucy,  supra, 
43  Ind.  App.  505,  87  N.  E.  1051 ;  Steele  v.  Michigan  Buggy  Co. 
(App.)  95  N.  E.  435,  438  (11)   (12),  and  case  cited. 

Instructions  4,  7,  9,  and  11  were  erroneous  because  each  ig- 
nored the  rule  at  common  law  already  stated  in  this  opinion, 
^'that  an  employer  is  not  liable  to  the  employee  for  the  negligence 
of  his  coemployees  in  respect  to  the  details  of  the  work,  nor  is 
he  bound  to  protect  his  employee  against  the  mere  transitory 
perils  that  the  execution  of  the  work  occasions,  nor  is  he  liable 
merely  because  a  coemployee  negligently  handles  appliances  or 
tools,  or  negligently  fails  to  use  the  same  or  negligently  operates 
machinery  or  a  car  or  cars  in  such  a  way  as  to  occasion  injury  to 
another  employee." 

[14]  The  backing  said  interurban  car  was  a  duty  the  employee 
owed  the  employer,  and  not  one  the  employer  owed  the  employee, 
and  to  such  acts  the  fellow  servant  rule  applies.  Chicago,  etc., 
R.  Co.  V.  Barker,  169  Ind.  670,  676-679.  685,  83  N.  E.  369,  17  L. 
R.  A.  (N.  S.)  542,  and  cases  cited;  Southern,  etc.,  R.  Co.  v. 
Martin,  160  Ind.  280,  286,  289,  66  N.  E.  886;  St.  Louis,  etc.,  R. 
Co.  V.  Needham,  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A.  833. 

Said  instruction  2,  held  erroneous  for  ignoring  the  rule  of  as- 
sumption of  risk,  is  also  open  to  the  same  objections  as  said  in- 
structions 4,  7,  9,  and  11. 

[15]  Instructions,  8,  9,  and  11  were  concerning  the  duties  of 
appellant  to  make  rules  and  its  liability  if  such  rules  were  inade- 
quate. It  is  not  charged  in  either  paragraph  of  complaint  that 
appellee  was  injured  by  reason  of  any  failure  on  the  part  of 
appellant  to  give  proper  or  adequate  rules,  or  because  of  the  vio- 
lation by  appellant  of  any  of  its  own  rules.  The  allegations  of 
neither  paragraph  of  the  complaint  involve  a  cause  of  action  the 
neglect  of  appellant  to  establish  general  rules  and  regulations  for 
the  conduct  of  its  employees  or  the  violation  of  the  same.  Such 
questions  are  not  therefore  within  the  issues.  Connelly  zk  Min- 
neapolis, etc.,  R.  Co.,  38  Minn.  80,  82,  35  N.  W.  582;  Voss  v. 
Delaware,  etc.,  R.  Co.,  62  N.  J.  Law,  59,  41  Atl.  224;  Jemming 
V,  Great  Northern  R.  Co.,  96  Minn.  302,  305,  104  N.  W.  1079,  1 
L.  R.  A.  (N.  S.)  696;  Donahue  v.  Northwestern,  etc.,  Co.,  103 
Minn.  432,  441,  115  N.  W.  279;  Morrow  v.  St.  Paul,  etc.,  R.  Co., 
65  Minn.  382,  67  N.  W.  1002;  Chicago  City  R.  Co.  v.  Brulev, 
215  111.  464,  74  N.  E.  441 ;  Whittlesey  v.  New  York,  etc.,  R.  C6., 
77  Conn.  100,  58  Atl.  459,  107  Am.  St.  Rep.  21,  23;  13  Ency. 
Plead.  &  Pr.  900.  Said  instructions  were  not  within  the  issues, 
and  were  erroneous  for  that  reason.  Indiana,  etc»,  Co.  v.  Maurer, 
160  Ind.  25,  30-32,  66  N.  E.  156;  Evans  v.  Gallentine,  57  Ind. 
367. 
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Other  objections  are  made  to  the  foregoing  instructions,  but^ 
as  they  are  erroneous  for  the  reasons  already  given,  it  is  not  nec- 
essary to  consider  the  same. 

Complaint  is  made  by  appellant  of  instruction  7,  given  by  the 
court  of  its  own  motion.  Said  instruction  contains  the  foIlowing^ 
language:  "It  was  the  duty  of  the  defendant  to  provide  signal 
lamps  for  use  in  the  operation  of  its  road,  and,  if  you  find  from 
the  evidence  that  such  signal  lamps  were  provided,  then  the  de- 
fendant complied  with  its  duty  in  this  respect,  and  it  is  for  you 
to  determine  from  the  conditions  shown  by  the  evidence  to  have 
existed  at  the  time  and  place  of  the  accident  whether  it  was  negli- 
gence upon  the  part  of  the  defendant  company  to  fail  to  display 
said  lamps  and  to  see  that  they  were  lighted,  and  it  is  also  for 
you  to  determine  under  the  evidence  whether  said  lamps  were 
lighted  and  displayed  at  the  time  of  the  accident."  This  instruc- 
tion was  erroneous,  because,  under  the  rules  of  the  common  law, 
appellant's  duty  was  discharged  when  signal  lamps  were  fur- 
nished, and  the  proper  display,  use,  and  lighting  thereof  by  the 
employees  of  appellant  in  the  discharge  of  their  duties  was  for 
such  employees,  and  their  failure  to  properly  use  such  lamps 
would  not  make  appellant  liable.  The  proper  use  of  such  appli- 
ances was  a  duty  of  the  employee.  Berg  v.  Seattle,  etc.,  R.  Co., 
44  Wash.  14,  19,  20,  22,  87  Pac.  34,  120  Am.  St.  Rep.  968;  Col- 
lins V,  St.  Paul,  etc.,  R.  Co.,  30  Minn.  31,  14  N.  W.  60;  Kelly  v. 
New  Haven,  etc.,  Co.,  74  Conn.  343,  50  Atl.  871,  57  L.  R.  A. 
494,  92  Am.  St.  Rep.  220;  Whittlesey  v.  New  York,  etc.,  R.  Co., 
77  Conn.  100,  58  Atl.  459,  107  Am.  St.  Rep.  21 ;  Kaare  7\  Troy, 
etc.,  Co.,  139  N.  Y.  369,  378  (3),  34  N.  T.  901 ;  Standard  Pottery 
Co.  z\  Moiidy,  35  Ind.  App.  427,  435-437,  73  N.  E.  188,  and  cases 
cited ;  Ft.  Wayne,  etc.,  Co.  v.  Parsell,  168  Ind.  223,  230,  79  N.  E. 
439,  and  cases  cited;  Indianapolis,  etc.,  Co.  v.  Kinney,  171  Ind. 
612,  622,  85  N.  E.  954,  23  L.  R.  A.  (N.  S.)  711,  and  cases  cited  ,^ 
Chicago,  etc.,  R.  Co.  v.  Barker,  169  Ind.  670,  676,  677,  83  N.  E. 
369,  17  L.  R.  A.  (N.  S.)  542. 

Complaint  is  made  by  appellant  of  other  instructions  given,  as 
well  as  of  the  refusal  of  the  court  to  give  a  number  of  instruc- 
tions requested.  What  we  have  said  concerning  the  instructions 
held  erroneous  and  as  to  the  law  of  this  case  renders  their  con- 
sideration unnecessary  as  they  are  governed  thereby.  Appellant 
insists  that  the  court  erred  in  overruling  its  motion  for  judgment 
in  its  favor  on  the  answers  to  the  interrogatories,  notwithstand- 
ing the  general  verdict.  We  cannot  say  under  the  rule  applicable 
to  such  motions  that  the  court  erred  in  overruling  the  same. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  to  sustain  appellant's  demurrer  to 
each  paragraph  of  the  complaint,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Cox,  J.,  took  no  part  in  this  opinion. 
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Central  Kentucky  Traction  Co.  z'.  Miller. 

(Court  of  Appeals  of  Kentucky,  Feb.  23,  1912.) 

[143  S.  W.  Rep.  750.] 

Master  and  Servant — Volunteer — Person  Assisting  Servant.* — One 

who  is  not  authorized  to  perform  as  a  servant  the  work  in  which 
he  is  injured  cannot  recover  of  the* master  damages  for  the  injury, 
unless  such  person  is  an  emergency  assistant,  acting  at  the  request 
of  an  employee  who  is  authorized,  under  such  circumstances,  to  re- 
quest his  assistance,  though  he  is  not  ordinarily  vested  with  such 
power. 

Master  and  Servant — Injury  to  Volunteer — Emergency  Employee 
— Instructions.t — Plaintiff,  an  interurban  railway  conductor  employed 
by  defendant,  was  ordered  to  take  a  car  to  V.  at  11  p.  m.  on  the 
night  of  the  accident  and  to  return  to  L.  that  night  on  an  extra 
following  his  car.  While  returning,  the  motorman  of  the  extra  be- 
came sick  and  requested  plaintiff,  who,  though  a  conductor,  had 
some  experience  in  operating  cars,  to  operate  the  car  for  him,  and 
plaintiff  did  so  at  short  intervals  until  they  reached  the  place  where 
the  motorman  lived,  when,  by  agreement  between  them,  the  motor- 
man  alighted,  and  plaintiff  ran  the  car  on  toward  the  barn;  but 
before  he  reached  the  barn  he  ran  into  certain  cars,  alleged  to  have 
been  negligently  left  on  the  track,  and  was  seriously  injured.  Held, 
that  plaintiff  in  operating  the  car  was  a  mere  volunteer,  unless  he 
was  an  emergency  employee,  which  question  depended  on  whether 
the  motorman  was  in  fact  too  sick  to  operate  the  car,  which  was 
a  question  for  the  jury  and  not  for  plaintiff  to  determine,  so  that  an 
instruction  that  if  plaintiff  believed,  or  had  reasonable  grounds  to 
believe,  that  the  motorman  had  become  and  was  too  ill  to  operate 
the  car,  etc.,  was  erroneous. 

Master  and  Servant — Injury  to  Volunteer — Emergency  Employee.t 
— Where  plaintiff,  an  interurban  conductor,  was  injured  while  op- 
erating a  car  for  the  regular  motorman,  the  court  should  have  in- 
structed that,  if  plaintiff  took  charge  of  the  car  to  operate  it  to  the 
barn  for  the  accommodation  of  the  motorman.  when  he  was  not  in 
fact  too  sick  to  safely  operate  the  car  to  the  barn,  they  should  find 
for  defendant. 

Master  and  Servant — Injuries  to  Servant — Safe  Place  to  Work — 
Interurban  Railroads. — Where  defendant  interurban  railroad  com- 
pany, by  a  dispatcher,  had  ordered  an  extra  car  to  return  from  V. 
to  the  barn  on  the  night  of  the  plaintiff's  injury,  it  was  defendant's 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  a  railroad  company  to  volunteers  performing  services  for  it, 
see  first  paragraph  of  second  foot-note  of  Welch  v.  Boston  (Mass.), 
35  R.  R.  R.  35,  58  Am.  &  Eng.  R,  Cas.,  N.  S,  35. 

tSee  extensive  note.  41  R.  R.  R.  349,  64  Am.  &  Eng.  R.  Cas..  N. 
S.,  349. 
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duty  to  exercise  ordinary  care  to  keep  the  track  clear  for  the  use 
of  such   car. 

Master  and  Servant — Injuries  to  Servant — Emergency  Employee 
— Question  for  Jury. — Where  plaintiff  was  injured  while  operating 
an  interurban  car  for  the  regular  motorman,  whether  the  latter  was 
too  sick  to  operate  the  car  himself,  so  as  to  make  plaintiff  an  emer- 
gency employee,  held  for  the  jury. 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Liston  B.  Miller  against  the  Central  Kentucky  Trac- 
tion Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Jno.  R,  Allen,  Allen  &  Duncan,  and  Stoll  &  Bush,  for  appel- 
lant. 

Scott  &  Hamilton  and  Hunt,  Bullock  &  Hunt,  for  appellee. 

HoBSON,  C.  J.  Liston  B.  Miller  was  a  conductor  in  the  service 
of  the  Central  Kentucky  Traction  Company,  and  on  August  30, 
1908,  was  injured  in  a  collision  between  the  car  he  was  on  and 
some  other  cars  which  had  been  left  standing  on  the  track.  He 
brought  this  suit  to  recover  for  his  injuries. 

The  proof  for  him  on  the  trial  showed  these  facts:  He  left 
Lexington  for  Versailles  at  11  p.  m.,  and  was  ordered  by  the  dis- 
patcher to  return  from  Versailles  to  Lexington  that  night,  so  as 
to  be  able  to  take  out  a  car  early  the  next  morning.  His  car  was 
a  regular  car,  but  an  extra  followed  it.  When  he  reached  Ver- 
sailles, he  got  on  the  extra  car,  which  had  orders  to  return  to 
Lexington  that  night.  They  left  Versailles  for  Lexington  at 
12 :05.  When  they  were  about  a  mile  out  of  Versailles,  the  mo- 
torman became  sick,  was  pale,  and  looked  weak.  He  asked  Mil- 
ler to  operate  the  car  for  him,  as  he  was  sick.  Miller  then  took 
the  motor  bar  and  began  operating  the  car.  The  motorman  went 
to  the  side  of  the  car  and  vomited.  When  they  reached  Anglin 
avenue  in  Lexington,  the  motorman  said  to  Miller  that  he  felt 
better,  and  Miller  turned  the  car  over  to  him  at  his  request. 
When  they  reached  Broadway,  the  motorman  again  called  to 
Miller,  saying  that  he  was  too  sick  to  run  the  car,  and  asked  him 
to  take  charge  of  it.  He  ran  it  to  Union  and  Broadway,  where, 
at  the  request  of  the  motorman,  he  again  turned  the  handlebar 
over  to  him.  The  motorman  then  ran  the  car  to  Main  and  Lime- 
stone streets,  where  he  again  said  to  Miller  that  he  was  too  sick; 
that  he  could  not  go  to  the  barn  with  the  car,  and  Miller  would 
have  to  take  the  car  in  for  him.  Miller  took  charge  of  the  car 
again,  and  when  he  reached  Fourth  street,  where  the  motorman 
lived,  by  an  agreement  between  them,  the  motorman  got  off; 
Miller  slowing  down  the  car  for  that  purpose,  but  not  coming  to 
a  full  stop.     Miller  ran  the  car  on  toward  the  barn.     Between 
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three  and  four  squares  beyond  where  the  motorman  got  off,  btit 
before  they  had  reached  the  car  barn,  the  collision  occurred,  and 
Miller  was  badly  hurt.  The  track*  at  that  point  was  owned  by 
the  Lexington  Railway  Company,  but  the  Bluegrass  Traction 
Company  and  the  Central  Traction  Company,  under  an  arrange- 
ment with  the  owner,  ran  their  cars  over  it.  Each  of  the  three 
companies  were  under  the  same  management;  each  had  the  same 
dispatcher  and  the  same  superintendent.  They  all  used  the  same 
car  barn.  The  cars  into  which  Miller  ran  had  been  placed  upon 
the  track  by  the  servants  of  the  Bluegrass  Traction  Company, 
acting  under  the  orders  of  the  same  superintendent  who  had  or- 
dered the  car  Miller  was  on  to  return  from  Versailles  to  the  car 
barn  that  night.  The  headlight  of  the  car  Miller  was  on  was 
burning  badly.  An  automobile  passed  just  before  he  reached 
these  cars  which  threw  up  considerable  dust,  so  that  Miller,  al- 
though on  the  lookout,  could  not  see  the  cars  in  front  of  him  un- 
til he  was  right  on  them.  Miller,  while  by  employment  a  con- 
ductor, had  previously  run  cars  from  the  Central  station  to  the 
barn,  and  understood  how  to  manage  them.  The  train  dispatcher 
left  his  office  at  12  o'clock  at  night,  and  there  was  no  way  to 
communicate  with  any  officer  of  the  defendant  after  the  motor- 
man  became  sick  and  unable  to  operate  the  car. 

On  the  other  hand,  the  proof  for  the  company  was  to  the  effect 
that  the  motorman  simply  felt  badly,  but  was  able  to  operate  his 
car;  that  he  did  not  request  Miller  to  operate  it  for  him,  but  that 
Miller  requested  him  to  let  him  run  it,  and  the  mortorman  sat 
by  him  on  the  stool  while  he  was  running  it  until  they  reached 
Fourth  street,  where  the  mortorman  asked  Miller  to  take  the 
car  into  the  barn  for  him,  as  Miller  lived  near  the  barn,  so  as  to 
save  the  motorman  the  walk  back  home  from  the  farm.  The 
conductor,  who  was  in  the  car,  testified  that  the  motorman  was 
not  sick,  so  far  as  he  knew;  that  he  had  heard  nothing  of  his 
being  sick;  and  that  he  did  not  know  that  Miller  was  operating 
the  car  until  they  reached  Fourth  street,  where  he  heard  the  mo- 
torman, from  the  ground,  call  to  Miller  and  ask  him  to  take  care 
of  his  tool  box  for  him.  The  defendant's  proof  was  to  the  effect 
that  Miller  was  not  ordered  to  return  to  Lexington  that  night, 
but  came  back  of  his  own  accord,  to  avoid  the  expense  of  stay- 
ing at  Versailles.  The  proof  for  the  defendant  also  showed  that 
the  headlight  was  good;  and  that  there  was  an  express  rule  of 
the  company  forbidding  a  motorman,  under  any  circumstances, 
to  turn  over  his  handlebar  to  another,  and  requiring  him,  if  for 
any  reason  he  had  to  leave  the  car,  to  take  his  handlebar  with 
him,  so  that  no  one  could  operate  the  car  while  he  was  off  it.  On 
the  other  hand,  there  was  proof  by  the  plaintiff  to  the  effect  that 
it  was  customary  for  the  conductors  to  operate  the  cars  when  the 
motorman  was  eating  his  lunch,  or  for  any  reason  he  was  tem- 
porarily disabled,  and  this  usuage  was  known  and  acquiesced  in 
by  the  officers  of  the  defendant. 
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On  this  proof,  the  court  instructed  the  jury  in  substance  (1) 
that  if  Miller  was  rightfully  operating  the  car  as  motorman,  and 
while  he  was  so  operating  it  and  exercising  ordinary  care  it  col- 
lided with  the  freight  cars  negligently  left  on  the  track  by  the 
defendant,  they  should  find  for  the  plaintiff;  (2)  that,  unless 
they  so  believed,  they  should  find  for  the  defendant;  (3)  that  if 
the  motorman  on  the  car  became  so  ill  that  he  could  not  in  safety 
to  himself  and  in  safety  to  the  car  and  its  passengers  or  crew 
operate  it,  or  if  the  plaintiff  believed,  and  had  reasonable  grounds 
to  believe  this,  and  that  it  was  necessary  that  the  car  should  be 
moved,  and  it  was  impracticable  to  obtain  orders  from  the  offi- 
cers of  defendant  what  steps  to  take  toward  supplying  the  place 
of  the  motorman,  then  the  plaintiff,  so  long  as  these  conditions 
existed,  and  no  longer,  was  rightfully  the  motorman  upon  the 
car;  (4)  the  plaintiff  could  not  recover  if  he  failed  to  exercise 
ordinary  care  in  operating  the  car;  (5)  if  the  cars  with  which 
the  collision  occurred  had  been  negligently  left  on  the  track  by 
the  servants  of  the  Bluegrass  Traction  Company,  such  servants, 
for  the  purposes  of  this  action,  were  the  servants  of  the  defend- 
ant. The  jury  found  for  the  plaintiff,  fixing  the  damages  at 
$12,000.  The  court  entered  judgment  on  the  verdict  and  refused 
a  new  trial.    The  defendant  appeals. 

The  defendant  asked  the  court  to  instruct  the  jury  that  they 
could  not  find  for  the  plaintiff,  unless  they  believed  from  the  evi- 
dence that  at  the  time  the  motorman  left  the  car  at  Fourth  and 
Limestone  streets  he  was,  by  reason  of  sickness,  unable  to  run 
the  car,  and  it  was  for  this  reason  necessary  to  get  Miller  to  run 
the  car  to  the  barn.  The  court  refused  to  so  instruct  the  jury, 
and  by  the  instruction  which  he  gave  allowed  Miller  to  recover, 
although  no  emergency  in  fact  existed,  if  Miller  believed  and 
had  reasonable  grounds  to  believe  that  the  emergency  existed. 

[1]  In  determining  the  rights  of  the  parties,  we  must  carefully 
bear  in  mind  the  relation  in  which  they  stood.  While  Miller  was 
in  the  service  of  the  company  as  conductor,  he  was  not  the  con- 
ductor of  the  car  on  which  he  was  riding ;  he  had  no  duty  to  the 
company  to  perform  on  that  car;  under  his  own  evidence,  he 
was  simply  ordered  to  return  to  Lexington  on  that  car.  In  so 
far  as  he  took  any  part  in  running  the  car,  he  was  simply  a  vol- 
unteer, unless  an  emergency  arose,  requiring  him  to  run  the  car. 
The  rule  is  that  a  person  who  is  not  authorized  to  perform  as  a 
servant  the  work  in  which  he  is  injured  cannot  recover  of  the 
master,  if  he  is  injured,  dam^es  for  his  injury,  because  the  mas- 
ter, not  having  authorized  him  to  act,  owes  him  no  duty.  There 
is  an  exception  to  this  rule,  where  the  injured  person  is  an  emer- 
gency assistant,  acting  at  the  request  of  an  employee  who  has, 
under  such  circumstances,  authority  to  request  his  assistance,  al- 
though ordinarily  he  is  not  invested  with  such  power.  2  Labatt 
on  Master  and  Servant,  §  631.  Thus,  in  Sloan  v.  Cen.  Iowa  R. 
R.  Co.,  62  Iowa,  728,  16  N.  W.  331,  a  conductor  whose  crew  was 
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short  requested  a  third  person  to  act  as  brakeman  on  his  train; 
the  regular  brakeman  being  absent.  It  was  held  that  the  con- 
.ductor,  though  not  ordinarily  authorized  to  hire  brakemen,  had 
authority  to  supply  the  place  of  the  absent  brakeman  for  the  time 
being.  The  same  principle  was  applied  in  Aga  v.  Harbach,  127 
Iowa,  144,  102  N.  W.  833,  109  Am.  St.  Rep.  377,  where  an  engi- 
neer requested  another  to  help  him  adjust  an  electric  light  in  the 
engine  room.  In  Georgia  Pac.  R.  R.  Co.  v.  Propst,  83  Ala.  518, 
3  South.  764,  one  of  the  brakemen  on  a  train  became  violently 
sick,  and  the  conductor  requested  a  third  person  to  act  as  brake- 
man  in  his  place.  It  was  held  that  the  person  so  acting  in  the 
emergency  could  recover  for  an  injur}'^  received.  In  L.  &  N.  R. 
R.  Co.  V,  Ginley,  100  Tenn.  472,  45  S.  W.  348,  the  conductor,  in 
an  emergency,  requested  a  third  person  to  help  him,  when  his 
brakeman  was  otherwise  employed,  and  could  not  make  a  coup- 
ling. A  recovery  by  the  person  who  was  thus  injured  was  sus- 
tained. There  are  also  numerous  cases  holding  that  a  person  is 
not  a  volunteer,  if  he  assists  the  servants  of  the  defendant,  at 
their  request,  in  doing  work  in  which  he  is  interested,  and  while 
so  acting  is  injured  by  the  negligence  of  the  defendant.  This 
has  been  applied  in  cases  in  loading  freight  and  in  favor  of  pas- 
sengers on  cars,  where  an  accident  had  occurred,  or,  by  reason 
of  some  other  emergency,  it  was  necessary  that  the  passengers 
should  assist  the  servants  of  the  railroad  company.  Eason  zk  S. 
&  E.  T.  R.  R.  Co.,  65  Tex.  577,  57  Am.  Rep.  606,  and  authorities 
cited. 

[2]  But  we  have  not  been  referred  to  any  case  in  which  a  re- 
covery has  been  allowed  by  one  who  assisted  a  servant,  at  his  re- 
quest, when  no  emergency  in  fact  existed,  and  the  servant  was 
without  authority  to  employ  assistance.  We  do  not  think  that 
such  a  rule  should  be  applied  on  the  facts  of  this  case.  From  the 
time  the  car  left  Versailles  until  about  the  time  that  the  motor- 
man  got  oflf  at  his  house,  the  conductor,  the  motorman,  and  Miller 
were  the  only  persons  on  the  car.  About  the  time  the  motorman 
got  off,  a  trespasser  got  on  to  ride  down  to  the  barn,  and  he  was 
the  only  other  person  on  the  car.  The  conductor  and  the  motor- 
man  were  in  charge  of  the  car.  If  the  motorman  became  dis- 
abled, it  was  incumbent  upon  the  conductor  to  take  charge  of  it. 
Miller  was  under  no  responsibility  for  the  car.  The  conductor 
was  not  consulted.  Miller  simply  took  charge  of  it  at  the  request 
of  the  motorman,  and  should  be  regarded  as  a  volunteer,  unless 
the  motorman  was  in  fact  so  sick  •that  he  could  not  safely  op- 
erate the  car.  It  is  true  there  is  proof  by  Miller  that  the  con- 
ductor had  not  long  been  on  the  road,  and  did  not  understand 
how  to  operate  a  car.  Still  he  was  in  charge  of  it,  and  he  knew 
nothing  of  any  disability  on  the  part  of  the  motorman,  or  of  his 
intention  to  leave  the  car,  until  he  had  left  it.  It  is  true  that  he 
then  allowed  Miller  to  operate  the  car  down  toward  the  barn; 
biit,  as  the  motorman  had  been  left  behind,  in  view  of  the  short 
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time  that  elapsed  before  the  collision,  Miller  should  be  regarded 
as  simply  a  volunteer,  unless  in  fact  the  motorman,  when  he  left 
the  car  at  Fourth  and  Limestone,  under  the  arrangement  between 
him  and  Miller,  was  too^ick  to  operate  it  safely  to  the  barn.  In 
other  words.  Miller  cannot  recover,  unless  he  acted  in  an  emer- 
gency; and  it  was  for  the  jury,  under  all  the  facts,  to  say  whether 
or  not  an  emergency  existed.  The  fault  with  instruction  No.  3, 
given  by  the  court,  is  that  the  court  thereby  left  it  to  Miller  to  de- 
cide whether  an  emergency  existed,  when  this  question  was  for 
the  jury  and  not  Miller.  This  instruction,  with  the  words  "or 
if  the  plaintiff  believed,  and  had  reasonable  grounds  to  believe, 
that  such  motorman  had  become  and  was  so  ill"  omitted,  ex- 
presses our  idea  of  the  law  upon  this  point.  The  court  should 
have  instructed  the  jury  on  this  point  in  substance  as  above  in- 
dicated. 

[3]  By  another  instruction,  the  court  will  tell  the  jury  that  if 
the  motorman  got  off  the  car  at  Fourth  and  Limestone  streets, 
and  Miller  then  took  charge  of  the  car  to  operate  it  to  the  barn 
for  the  accommodation  of  the  motorman,  when  the  motorman 
was  not  in  fact  too  sick  to  safely  operate  the  car  to  the  barn, 
they  should  find  for  the  defendant. 

[4]  Instruction  5  is  also  complained  of ;  but  we  do  not  see  that 
it  was  improper  under  the  facts  of  the  case.  The  defendant,  by 
its  dispatcher,  had  ordered  this  car  to  return  from  Versailles  to 
the  barn.  Having  given  this  specific  order,  it  was  the  duty  of 
the  defendant  to  exercise  ordinary  care  to  keep  the  place  where 
the  ser\'ant  was  to  work  reasonably  safe.  While  this  duty  rested 
upon  it,  the  superintendent,  who  had  charge  of  this  car,  ordered 
the  other  cars  taken  out,  and  gave  the  men  who  were  to  take 
them  out  no  warning  of  the  coming  of  the  other  car,  or  direc- 
tion to  keep  the  track  clear.  No  care  w^as  taken  to  keep  this 
track  clear  for  the  car  which  had  been  ordered  to  run  over  it. 
The  court  therefore  properly  held  that  the  defendant  was  liable 
for  the  obstruction  of  the  track.  The  court  did  not  err  in  refus- 
ing to  instruct  the  jury  peremptorily  to  find  for  the  defendant. 

5]  There  was  sufficient  evidence  that  the  motorman  was  too 
sick  to  operate  his  car  to  take  the  case  to  the  jury,  and,  in  view 
of  the  short  distance  from  Fourth  and  Limestone  streets  to  the 
barn,  and  the  usage  prevailing  in  such  cases,  if  the  emergency 
really  existed,  the  plaintiff  was  an  emergency  assistant.  We 
have  examined  the  cases  of  Gamble  v.  Akron  R.  R.  Co.,  63  Ohio 
St.  352,  59  N.  E.  99,  and  L.  &  N.  R.  R.  Co.  v.  Hays,  128  S.  W. 
289.  Neither  of  these  cases  are  in  any  manner  applicable  to  the 
question  that  w^e  have  considered;  in  neither  of  them  was  the 
question  of  the  right  of  a  volunteer  to  determine  whether  or  not 
an  emergency  existed  presented  or  decided. 

Judgment  reversed  and  cause  remanded  for  a  new  trial,  and 
for  f-urther  proceedings  consistent  herewith. 
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(Supreme   Court  of   Lowa,   Feb.   10,   1912.) 
[134  N.  E.  Rep.  573.] 

Contracts — Assitiiments  —  Wages  —  Validity  of  Contract. — A  con- 
tract, by  which  an  employee  of  a  railroad  company  gave  it  power 
to  pay  debts  owing  by  the  employee  for  board  and  lodging,  and  to 
deduct  the  same  from  his  wages,  is  not  void  as  a  unilateral  contract 
or  as  a  mere  license  or  privilege  without  consideration,  as  without 
such  a  contract  some  employees  would  be  unable  to  engage  in  em- 
ployment, and  under  it  the  employee  is  enabled  to  secure  the  credit 
required  for  the  necessaries  of  life,  and  the  company  to  secure  his 
services. 

Assignments — Wages — Rights  of  Assignee. — An  assignee  of  the 
wages  of  a  railroad  employee  obtained  no  greater  right  by  the  as- 
signment than  his  assignor  had  at  the  time  thereof. 

Justices  of  the  Peace — Garnishment — Jurisdiction — Notice  to  Non- 
residents.— Under  Kurd's  Rev.  St.  111.  1909,  c.  79,  §  92,  which  pro- 
vides that  notice  in  garnishment  proceedings  brought  before  a  jus- 
tice of  the  peace  may  be  served  on  other  claimants  in  any  way  "the 
justice  shall  direct,"  notice  served  on  a  claimant  under  assignment 
of  the  wages  which  were  garnished  was  sufficiently  served  by  mail. 

Garnishment — Proceedings — Claims  by  Third  Persons. — Where  a 
railroad  company  was  garnished  in  a  foreign  state,  and  the  proceed- 
ings were  regular  under  the  statute  applicable,  an  assignee  of  the 
wages  garnished,  who  was  properly  served,  but  failed  to  appear,  is 
not  entitled  later  to  sue  the  company  on  his  assignment  of  the  wages 
garnished. 

Appeal  from  Superior  Court,  Perry  County;  John  Shortley, 
Judge. 

Suit  to  recover  on  assignments  of  wages.  The  cause  was  tried 
in  equity,  and  both  parties  appeal.  The  defendant  will  be  desig- 
nated as  the  "appellant."  Affirmed  on  plaintiff's  appeal,  and  re- 
versed on  appeal  by  defendant. 

/.  C,  Cooky  /.  A^.  Hughes,  and  C.  R,  Sutherland,  for  appellant. 
//.  5*.  Dugan,  G.  J.  Dugan,  and  IV.  W.  Cardell,  for  appellee. 

Sherwin,  J.  The  plaintiflf  sued  on  assignments  of  wages  to 
be  earned  in  the  future  by  men  in  the  employ  of  the  defendant 
railway  company;  the  assignments  having  been  made  to  the 
plaintiff  to  secure  indebtedness  to  him.  All  of  the  men  making 
these  assignments  entered  into  the  employ  of  the  railway  com- 
pany under  written  contracts,  the  material  part  of  which  is  as 
follows:  "In  consideration  of  my  being  employed  by  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  and  to  enable 
me  to  receive  credit  for  board,  meals  and  lodging  while  I  am  in 
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its  employ,  I  hereby  agree  and  consent  that  the  said  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  may  deduct  and  with- 
hold from  my  wages  any  and  all  sums  that  may  be  due  or  owing 
from  me  to  any  and  all  persons  for  board,  meals  or  lodging,  and 
that,  it  may  pay  the  same  for  me  and  on  my  account  and  deduct 
the  amount  so  paid  or  so  required  from  any  and  all  wages  due 
me  at  any  time. " 

The  defendant  pleaded  that  it  was  necessary,  and  for  many 
years  had  been  the  custom  of  defendant,  to  secure  credit  for  its 
employees  engaged  in  the  operation  of  its  trains  to  enable  them 
to  secure  meals,  meal  tickets,  board,  and  lodging  while  away 
from  home  and  engaged  in  the  line  of  their  employment ;  that  ar- 
rangements were  made  whereby  employees  could  secure  meal 
tickets,  board,  and  lodging,  etc.;  and  that  the  contracts  set  out 
herein  were  made  with  employees,  including  those  making  the  as- 
signments to  the  plaintiff.  The  assignments  in  question  were 
all  made  after  the  contracts  with  the  defendant  were  entered  into 
by  the  assignors  thereof,  and  notice  of  such  assignments  were 
left  with  the  defendant's  local  agent  at  Perry.  Pursuant  to  its 
contract  with  the  employees  in  question,  the  defendant  paid  their 
bills,  deducting  the  amounts  thereof  from  their  wages  as  long  as 
they  continued  in  its  employ.  The  evidence  shows  that  these  em- 
ployees did  not  intend  that  their  assignments  to  the  plaintiff 
should  act  as  a  revocation  of  authority  given  the  defendant  in 
their  contracts,  because  they  still  relied  upon  the  defendant  to 
secure  them  board  and  lodging  and  requested  that  deductions 
from  their  wages  be  made  therefor.  Whether  these  contracts  be 
designated  assignments  of  so  much  of  the  wages  of  the  employ- 
ees as  was  necessary  to  feed  and  house  the  employees  when  away 
from  home  in  the  service  of  the  company,  or  whether  they  be 
termed  contracts  under  which  the  defendant  had  the  right  to  pay 
the  debts  of  the  employee,  is  not  of  great  importance.  In  either 
view  of  the  matter,  if  it  was  a  valid  and  enforceable  agreement 
that  was  acted  upon  by  the  defendant,  the  plaintiff  has  no  right 
superior  to  that  of  the  defendant. 

[1]  In  our  judgment,  the  contracts  were  not  unilateral,  as 
claimed  by  the  plaintiff;  nor  was  the  employee's  agreement  a 
mere  license  or  privilege  without  consideration.  It  became  ef- 
fective when  the  employee  entered  the  service  of  the  defendant, 
and  under  its  terms  the  company  secured  the  services  of  the  em- 
ployee, and  the  employee  secured  the  credit  that  was  necessary 
to  provide  himself  with  the  necessaries  of  life,  during  a  period 
when  nothing  was  due  him  from  the  company.  It  is  a  matter 
of  common  observation  that  a  certain  class  of  railway  employees 
must  be  taken  care  of  in  this  very  manner,  otherwise  they  would 
be  unable  to  engage  in  such  employment,  and  that  railway  com- 
panies require  such  arrangement  for  the  purpose  of  securing 
and  keeping  employees,  and  thus  protecting  itself. 

[2]   That  the  plaintiff  had  no  greater  right  by  reason  of  the 
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assignment  than  his  assignor  had  at  the  time  of  such  assignment 
is  well  settled.  Metcalf  v,  Kincaid,  87  Iowa,  443,  54  X.  W.  867, 
43  Am.  St.  Rep.  391 ;  Brewing  Co.  v.  Hansen,  104  Iowa,  307,  7Z 
X.  W.  ^27,  The  trial  court  was  in  error  in  holding  the  plaintiff 
entitled  to  recover.  It  is  claimed  by  the  appellant  that  the  no- 
tices of  the  assignments  to  the  plaintiff  were  insufficient  to  charge 
it,  because  they  were  simply  handed  to  its  local  agent.  We  do 
not  determine  this  matter,  because  of  our  conclusion  on  the  mer- 
its. Some  time  before  this  suit  was  brought,  the  defendant  was 
garnished  in  Illinois  as  the  supposed  debtor  of  one  of  the  plain- 
tiff*s  assignors.  It  answered  that  it  had  in  its  hands  unpaid  w^ages 
due  the  defendant  in  the  attachment  proceeding,  but  alleged  the 
assignment  thereof  to  the  plaintiff  herein.  Thereupon  the  case 
was  continued,  and  the  court  ordered  service  on  this  plaintiff, 
as  provided  by  Kurd's  Statutes  of  Illinois  of  1909,  c.  79,  §§  92 
and  93,  which  provide  as  follows : 

"If  it  appears  that  any  goods,  chattels,  choses  in  action,  credits 
and  effects  in  the  hands  of  a  garnishee  are  claimed  by  any  other 
person,  by  force  of  an  assignment  for  the  defendant  or  otherwise, 
the  justice  of  the  peace  shall  permit  such  claimant  to  appear  and 
maintain  his  right.  If  he  does  not  voluntarily  appear,  notice  for 
that  purpose  shall  be  issued  and  served  on  him  in  such  a  manner 
as  the  justice  shall  direct. 

"If  such  claimant  appears,  he  may  be  admitted  as  a  party  to 
the  action,  so  far  as  respects  his  title  to  the  property  in  question, 
and  may  allege  and  prove  any  facts  necessary  to  establish  his 
claim  to  such  property;  and  such  allegations  shall  be  tried  and 
determined  in  the  manner  hereinbefore  provided.  If  such  per- 
sons shall  fail  to  appear  after  having  been  served  with  notice 
in  the  manner  directed,  he  shall  be  concluded  by  the  judgment 
in  regard  to  his  claim." 

There  is  sufficient  proof  that  this  plaintiff  received  notice  of 
these  proceedings  in  the  Illinois  court  in  ample  time  to  have  ap- 
peared and  protected  his  interest,  if  he  so  desired.  He  paid  no 
attention  to  the  matter,  however,  and  judgment  was  rendered 
against  the  defendant  and  paid. 

[3]  The  Illinois  statute  provides  that  notice  shall  be  "issued 
and  served"  in  "such  manner  as  the  justice  shall  direct.''  The 
justice  ordered  that  notice  be  served  on  this  plaintiff  by  mail,  and 
this  was  done.    This  was  sufficient  under  the  statute. 

[4]  The  court  in  Illinois  had  jurisdiction  in  the  matter,  and 
its  judgment  should  be  recognized,  and  the  defendant  as  garnishee 
be  protected  by  the  courts  of  this  state.  Harris  v.  Balk,  198  U. 
S.  215,  25  Sup.  Ct.  625,  49  L.  Ed.  1023. 

On  plaintiff's  appeal,  the  judgment  should  be  affirmed. 

Affirmed  on  plaintiff's  appeal,  and  reversed  on  the  defend- 
ant's appeal. 
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(Supreme  Court  of  Mississippi,  Feb.  12,  1912.) 

[57  So.  Rep.  545.] 

Master  and  Servant — Injuries  to  Servant — Questions  for  Jury. — In 
an  action  for  the  death  of  a  servant  while  employed  as  an  engineer, 
the  questions  as  to  whether  the  derailment  of  the  train  was  caused 
by  a  defective  track,  and,  if  so,  whether  the  defect  was  from  the 
mfister's  negligence,  were  for  the  jury. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— ^Jury  Question. — Evidence  in  an  action  for  the  death  of  an  engineer 
from  derailment  of  the  train  held  sufficient  to  go  to  the  jury  on  the 
question  as  to  whether  deceased  at  the  time  of  the  accident  was  in 
control  of  the  repairing  of  the  track. 

Master  and  Servant — Injury  to  Servant — Delegation  o"f  Duty. — 
Where  an  engineer  on  a  dummy  railroad  was  at  his  own  request 
given  entire  supervision  of  the  track  and  roadbed,  and  the  direc- 
tion and  the  inspection  of  the  work  of  the  trackmen,  the  company 
was  not  liable  for  his  death  from  a  defective  condition  of  the  track, 
even  though  he  was  not  an  expert  as  to  its  safety. 

Master  and  Servant — Injury  to  Servant — Instructions — Evidence. — 
An  instruction,  in  an  action  for  the  death  of  an  engineer  employed 
on  a  dummy  line,  that  the  fact  that  the  deceased  had  a  right  to  di- 
rect the  trackmen  where  to  work  would  not  imply  that  he  had  an 
opportunity  to  judge  of  the  sufficiency  of  the  work  after  it  was 
done,  held  not  supported  by  any  evidence. 

Trial — Instructions — ^Weight  of  Evidence. — Such  instruction  is  im* 
proper,  as  a  charge  on  the  weight  of  the  evidence. 

Trial — Instrr.ctions — Undue  Prominence  to  Particular  Matters. — In 
an  action  for  the  death  of  an  engineer  on  a  dummy  railroad,  an  in- 
struction that,  in  determining  whether  or  not  the  deceased  had  as- 
sumed charge  of  the  repairs  and  maintenance  of  the  track,  the  jury 
is  to  weigh  the  testimony  in  the  light  of  the  deceased's  duties  as 
engineer,  is  improper,  as  giving  undue  prominence  to  the  fact  that 
the  deceased's  duty  as  engineer  would  probably  be  inconsistent  with 
the  duty  of  attending  to  the  repairing  of  the  track. 

Trial — Instructions — Conformity  to  Evidence. — An  instruction,  in 
an  action  for  the  death  of  a  servant,  that  no  proposition  or  sugges- 
tion on  the  part  of  the  master,  made  to  the  decedent,  as  to  assum- 
ing charge  of  or  responsibility  for  the  repair  of  the  roadbed  and 
track,  could  put  that  duty  on  the  deceased,  unless  he  did  in  fact 
undertake  it,  is  improper,  where  the  evidence  shows  that  the  sug- 
gestion was  made  by  the  deceased  to  the  master. 

Master  and  Servant — Injuries  to  Servant — Safe  Place  to  Work.* — A 


*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  company  as  a  master  with  respect  to  the  con- 
dition of  its  roadbed  and  tracks,  see  first  foot-note  of  Baltimore,  etc., 
R.  Co.  Taylor  (C..C.  A.),  41  R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas., 
N.  S.,  717. 
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person  operating  a  railroad  does  not  owe  its  servants  an  absolute 
duty  to  at  all  times  have  and  maintain  a  safe  roadbed,  but  must 
simply  exercise  reasonable  care  to  furnish  a  reasonably  safe  place 
in  which  to  work. 

Appeal  from  Circuit  Court,  Newton  County;  C.  L.  Dobbs, 
Judge. 

Action  by  Mrs.  E.  E.  Mills  and  others  against  W.  B.  Hooks. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

This  is  an  appeal  from  a  judgment  for  appellees,  who  were 
I)laintiffs  in  the  court  below,  for  $5,000  for  the  death  of  E.  E. 
Mills;  the  suit  being  predicated  upon  the  alleged  negligence  of 
the  appellant,  due  to  the  unsafe  condition  of  a  dummy  line  owned 
by  him  and  used  for  bringing  logs  to  his  mill.  The  deceased  was 
engineer  on  the  only  engine  operated  on  the  dummy  line.  At  his 
own  request  he  had  been  given  supervision  of  the  roadbed  and 
track,  in  hauling  a  train  load  of  logs  to  the  mill,  the  engine  left 
the  track  on  a  downgrade  and  was  upset  by  the  weight  of  the 
cars  behind  it,  resulting  in  the  death  of  Mills.  The  declaration 
contains  the  following  allegation:  "That  the  said  rails  of  the 
said  railroad  track,  at  the  point  where  said  engine  left  the  said 
track,  were  not  properly  jointed,  and  the  said  rails  were  not  bolted 
on  the  west  side  of  said  track,  and  secured  by  a  fishplate,  and 
said  railroad  bed  at  said  point  was  not  provided  with  a  sufficient 
numl)er  of  cross-ties  with  the  proper  strength,  and  the  ground  or 
earth  was  not  sufficiently  tamped  around  the  cross-ties,  so  as  to 
fasten  them  securely,  and  the  rails  on  said  railroad  bed  at  said 
[)oint  were  not  properly  in  line,  and  said  rails  were  improperly 
laid  with  low  centers  and  high  joints  at  said  point." 

On  appeal,  appellant  assigns  as  error  the  refusal  by  the  court 
to  grant  him  a  peremptory  instruction,  and  the  granting  of  in- 
struction Nos.  3,  6,  9,  and  10  for  the  appellees.  These  instruc- 
tions are  as  follows :  Xo.  3 :  **Tl!e  fact  that  the  deceased.  Mills 
had  the  right  to  direct  the  trackmen  where  to  work,  would  not 
necessarily  imply  that  he  was  an  expert  as  to  the  safety  of  the 
railroad  track,  or  that  he  had  any  opportimity  to  judge  of  the 
sufficioncv  of  the  work  after  it  was  done.'*  Xo.  6:  **The  court 
charges  the  jury,  for  tb.e  plaintiff,  that  in  determining  whether  or 
not  the  deceased,  Mn  Mills,  had  assumed  charge  of  the  repairs 
and  maintenance  of  the  railroad  track,  the  jurA'  is  to  look  at  all 
of  the  testimony,  and  weigh  the  same  in  the  light  of  their  every- 
ilav  experience  aiul  common  sense,  and  also  in  the  light  of  what 
ib.o  evideiH^e  in  this  case  shows  the  duties  of  his  position  as  en- 
gineer lo  have  been/*  Xo.  ^^:  "The  court  charges  the  jury  that 
no  pr\>j  osition  or  sucjicstion  on  the  part  of  the  defendant  made 
to  the  deceased.  Mills,  with  respect  to  his   (^Mills'^J    assuming 
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charge  of  or  responsibility  for  the  maintenance  or  repair  of  the 
roadbed  of  the  railroad,  could  put  that  duty  upon  the  deceased, 
unless  the  deceased  did  in  fact  undertake  to  assume  those  addi- 
tional duties/'  No.  10:  "The  court  charges  the  jury,  for  the 
plaintiff,  that  it  is  the  duty  of  a  person  operating  a  railroad  to  at 
all  times  have  and  maintain  a  safe  roadbed,  and  that  when  the 
defendant  undertakes  to  show  that  he  escapes  this  responsibility 
by  pleading  that  the  deceased  himself  had  undertaken  to  look  after 
the  safety  of  the  roadbed  that  the  burden  rests  upon  the  defend- 
ant to  make  out  that  defense  by  a  preponderance  of  the  evi- 
dence/' 

Green  &  Green,  for  appellant. 

G,  C,  Tann  and  IVm.  Pitts,  for  appellees. 

Smith,  J.  [1,  2]  Appellant's  request  for  a  peremptory  in- 
struction was  properly  refused.  It  was  for  the  jury  to  say 
whether  or  not  the  derailment  of  the  train  was  caused  by  a  de- 
fective track,  and,  if  so,  whether  or  not  such  defect  was  the  re- 
sult of  appellant's  negligence.  If  the  evidence  of  Mrs.  Mills  that 
appellant,  in  the  latter  part  of  November,  declined  to  permit  Mr. 
Mills  to  assume  control  of  the  repairing  of  the  track,  the  jury 
were  warranted  in  not  believing  that  he  he  had  been  in  such  con- 
trol since  August  1st,  as  claimed  by  appellant. 

[3-5]  Appellee's  third  instruction  ought  not  to  have  been  given. 
One  of  appellant's  defenses  is  that  the  defective  conditions  of 
the  track  was  caused  by  Mr.  Mills'  own  negligence,  for  the  rea- 
son that,  at  his  request,  he  had  been  given  entire  supervision  of 
the  track,  and  that  it  thereby  became  his  duty,  not  only  "to  direct 
the  trackmen  where  to  work,"  but  also  to  inspect  their  work  and 
see  that  it  was  properly  done.  If  this  was  Mills'  agreement,  it 
was  immaterial  whether  or  not  "he  was  an  expert  as  to  the  safety 
of  the  railroad  track"  There  was  also  no  evidence  introduced  by 
either  party  indicating  that  Mills  had  no  "opportunity  to  judge 
of  the  sufficiency  of  the  work"  after  it  had  been  done.  Even 
if  otherwise  proper,  this  instruction  is  clearly  a  charge  upon  the 
weight  of  the  evidence. 

[6]  By  the  sixth  instruction  the  court  singled  out  and  gave  un- 
due prominence  to  the  fact  that  Mills'  duties  as  engineer  were 
probably  inconsistent  with  the  duty  of  attending  to  the  repairing 
of  the  track.    This  ought  not  to  have  been  done. 

[7]  The  ninth  instruction  is  erroneous,  for  the  reason  that  the 
evidence  shows  that  the  "proposition  or  suggestion"  that  Mills 
assume  "charge  of  or  responsibility  for  the  maintenance  or  re- 
pair of  the  roadbed"  was  made  by  Mills  to  appellant,  and  not  by 
appellant  to  Mills. 

[8]  A  "person  operating  a  railroad"  does  not  owe  to  his  serv- 
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ants  the  duty  "to  at  all  times  have  and  maintain  a  safe  roadbed." 
The  duty  of  the  master  to  funish  the  servant  with  a  safe  place 
to  work  is  not  absolute,  but  it  is  simply  to  exercise  reasonable 
care  to  furnish  the  servant  with  a  reasonable  safe  place  in  which 
to  work.    The  tenth  instruction  was,  therefore,  erroneous. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


St.  Louis  &  S.  F.  R.  Co.  v.  Rushing  et  aL 

(Supreme    Court   of   Oklahoma,  Jan.   9,    1912.) 

[120   Pac.   Rep.  973.] 

Master  and  Servant — Injuries  to  Servant — ^Acttons — Presump- 
tions.*— The  fact  of  accident  carries  with  it  no  presumption  of  neg- 
ligence on  the  part  of  the  employer;  and  it  is  an  affirmative  fact 
for  the  injured  employee  to  establish  that  the  employer  has  been 
guilty  of  negligence. 

Negligence — Burden  of  Proof — Nature  and  Scope  in  General — A 
plaintiff  in  a  civil  case  is  not  required  to  prove  his  case  beyond  a 
doubt.  AH  that  the  plaintiff  upon  this  branch  of  his  case  is  re- 
quired to  do  is.  to  make  it  appeal  to  be  more  probable  that  the  in- 
jury came  in  whole  or  in  part  from  the  defendant's  negligence  than 
from  any  other  cause. 

Master  and  Servant — Injuries  to  Servant — ^Appliances  —  Railway 
Track8.t — The  duty  of  the  master  to  exercise  ordinary  care  to  keep 
its  tracks  in  a  reasonably  safe  condition  in  so  far  as  it  affects  the 
safety  of  its  servants  engaged  in  operating  its  trains  is  nondelega- 
ble, and  where  it  is  averred  and  proven  that  the  master,  a  railway 
company,  negligently  permitted  its  roadbed  and  tracks  to  become 
so  defective  as  to  cause  the  engine  and  tender  of  one  of  its  trains  to 


♦See  first  foot-note  of  Siglin  t\  Chicago,  etc.,  Ry.  Co.  (Iowa),  41 
R.  R.  R.  682.  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  682,  third  foot-note  of 
Fletcher  v.  Freeman  Smith  Lumber  Co.  (Ark.),  41  R.  R.  R.  137,  64 
.Am.  &  Eng.  R.  Cas..  X,  S.,  137;  last  head-note  of  Hope  v.  Natchez, 
etc.,  R.  Co.  (Miss.),  40  R.  R.  R.  314,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
314;  first  head-note  of  Louisville  &  N.  R.  Co.  r.  McMillen  (Ky.). 
39  R.  R.  R.  591.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  591. 

tSee  first  paragraph  of  foot-note  of  preceding  case. 

See  first  two  paragraphs  of  foot-note  of  Ringer  r.  St.  Louis,  etc., 
R.  Co.  (Kan.).  41  R.  R.  R.  712.  64  Am.  &  Eng,  R.  Cas.,  N.  S.,  712; 
first  foot-note  of  Swanson  r.  L'nion  Stockyards  Co.  (Neb.),  41  R, 
R.  R,  700.  64  .Am.  &  Eng.  R.  Cas.,  N.  S..  700;  second  foot-note  of 
St.  Louis,  etc..  Ry.  Co.  :-,  Funk  (.Ark.),  41  R.  R.  R.  120.  64  Am.  & 
Eng.  R.  Cas..  N.  S.,  120;  last  paragraph  of  first  foot-note  of  Atlantic 
Coast  Line  R.  Co.  r.  Linstedt  (C.  C.  A.).  40  R.  R.  R.  318,  63  Am.  & 
Eng.  R.  Cas.,  X.  S.,  3lv^;  fourth  head-note  of  Smith  v.  Southern  Pac, 
Co.  (Ore.),  39  R.  R.  R.  600.  62  Am.  &  Eng.  R.  Cas..  N.  S.,  600;  Chi- 
cago.  etc..  Ry.  Co.  r.  Dutcher  (C.  C.  A.).  39  R.  R.  R.  78.  62  Am.  & 
Eng.  R.  Cas.,  N.  S.%  78. 
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break  apart,  thereby  injuring  the  servant,  it  is  liable  in  damages 
to  him  or  to  his  legal  representatives,  if  the  injury  resulted  in  death. 
The  servant  is  not  charged  with  the  duty  of  inspection.  He  is  en- 
titled to  rely  upon  the  assumption  that  the  master  has  performed 
its  duty,  and  that  the  tracks  is  reasonably  safe  for  use. 

Appeal  and  Error — Review — Harmless  Error. — The  court  in  every 
stage  of  action  must  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect. 

States — Construction  and  Operation — Retroactive  Operation. — Sec- 
tion 1  of  the  Schedule  does  not  exempt  an  action  for  damages  for 
personal  injuries  commenced  subsequent  to  statehood,  although  the 
injury  w^as  inflicted  prior  thereto,  from  the  operation  of  section  19, 
art.  2,  of  the  Constitution,  which  provides:  "The  right  of  trial  by 
jury  shall  be  and  remain  inviolate,  and  a  jury  for  the  trial  of  civil 
*  *  ♦  cases  in  courts  of  record,  other  than  county  courts,  shall 
consist  of  twelve  men.  *  *  *  In  civil  cases,  ♦  *  *  three-fourths 
of  the  whole  number  of  jurors  concurring  shall  have  power  to  ren- 
der a  verdict." 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bryan  County;  D.  A.  Richardson, 
Judge. 

Action  by  Mary  Rushing,  for  herself  and  as  next  friend  of 
Ivy  Roy  Rushing,  a  minor,  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

IV,  F,  Et^ns,  R,  A.  Kleinschmidt,  T,  G,  Chambers,  and  John 
G,  Egan,  for  plaintiff  in  error. 

Utterback  &  Hoyes,  W,  IV,  Wilkins,  Randell  &  Randell,  and 
IVm.  A.  Vinson,  for  defendants  in  error. 

K.\NE,  J.  This  was  an  action  commenced  by  the  defendants 
in  error  Mary  Rushing,  for  herself  and  as  next  friend  of  Ivy 
Roy  Rushing,  a  minor,  against  the  plaintiff  in  error,  to  recover 
damages  for  personal  injuries  resulting  in  death  inflicted  upon 
Zachariah  Rushing,  the  husband  of  Mary  Rushing  and  father  of 
Ivy  Roy  Rushing,  who  at  the  time  of  the  injury  was  in  the  em- 
ploy of  the  defendant  as  a  locomotive  fireman.  After  the  issues 
were  joined,  there  was  a  trial  to  a  jury,  which  returned  a  verdict 
in  favor  of  the  plaintiffs,  upon  which  judgment  was  duly  entered, 
to  reverse  which  this  proceeding  in  error  was  commenced. 

The  petition  alleged,  in  substance,  that  the  deceased  came  to 
his  death  by  the  negligence  and  want  of  ordinary  care  of  the  de- 
fendant, in  that  it  permitted  its  roadbed  and  track,  including  the 
ties  and  rails  at  the  point  of  the  accident,  to  become  old,  worn, 
rotten,  uneven,  out  of  place,  and  out  of  joint  to  the  extent  that 
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at  the  place  where  the  accident  occurred,  which  was  upgrade  in 
the  direction  the  train  was  going  and  on  a  curve,  the  coupHng 
apparatus  and  the  belongings  and  appurtenances  constituting  the 
coupling  apparatus  between  the  engine  and  tender,  broke,  caus- 
ing the  engine  and  the  tender  to  separate ;  that,  when  said  engine 
and  tender  separated,  said  decedent  was  thrown  upon  the  track 
between  said  engine  and  tender,  and  was  run  over  and  killed  by 
the  tender  and  the  cars  composmg  the  balance  of  the  train. 
Counsel  for  plaintiff  in  error  present  their  contentions  in  their 
brief  under  several  subheads,  which  may  be  epitomized  as  fol- 
lows :  ( 1 )  It  was  error  for  the  court  below  to  refuse  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant  upon  the  evidence 
adduced.  (2)  The  court  erred  in  refusing  certain  instructions 
requested  by  the  defendant  and  in  its  general  charge  to  the  jury. 
(3)  That  it  was  error  for  the  court  below  to  instruct  the  jury 
that  a  verdict  might  be  rendered  by  three-fourths  of  their  num- 
ber, and  in  accepting  the  verdict  concurred  in  by  eleven  members 
of  the  jury,  and  entering  judgment. 

The  first  contention  of  counsel  for  the  defendant  is  based 
upon  the  theory  that  notwithstanding  the  evidence  shows  that 
there  were  low  joints  and  rotten  ties  in  the  track  at  the  point 
where  the  accident  occurred,  and  that  such  defects  were  liable  to 
cause  the  fastenings  between  the  engine  and  tender  to  break,  the 
plaintiffs  were  not  entitled  to  recover,  because  the  evidence  of 
the  experts  offered  by  the  defendant  w^as  to  the  effect  that  there 
were  no  joints  to  exceed  an  inch  and  a  half  out  of  line,  and  that 
the  track  must  get  out  of  line  considerably  more  than  that  before 
sufficient  strain  would  be  put  upon  the  couplings  between  the  en- 
gine and  tender  to  cause  the  same  to  break.  They  say  in  their 
brief  that  "in  order  to  make  a  case  to  go  to  the  jury  on  these 
points,  the  plaintiff  should  have  been  required  to  show,  not  only 
that  the  track  was  uneven,  but  that  it  was  uneven  to  such  a  de- 
gree as  to  endanger  the  pin  and  safety  chains;"  that  "the  ques- 
tion here  is,  how  rough  must  a  track  be  to  give  rise  to  the  dan- 
ger of  breaking  the  coupHng  pin?" 

[1]  In  Solts  V.  Southwestern  Cotton  Oil  Company,  28  Okl. 
706,  115  Pac.  776,  the  court  quoted  with  approval  from  Patton 
i\  Texas,  etc.,  R.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed. 
361,  to  the  following  effect:  "The  fact  of  accident  carries  with 
it  no  presumption  of  negligence  on  the  part  of  the  employer; 
and  it  is  an  affirmative  fact  for  the  injured  employee  to  establish 
that  the  employer  has  been  guilty  of  negligence  *  *  *  It  is 
not  sufficient  for  the  employee  to  show  that  the  employer  may 
have  been  guilty  of  negligence.  The  evidence  must  point  to  the 
fact  that  he  was.*'  That,  unquestionably,  is  the  correct  rule  in 
actions  of  this  kind.  We  think,  however,  that  the  plaintiffs  have 
brought  themselves  within  the  rule.  The  evidence  conclusively 
shows  that  a  rough,  uneven  track  w'ith  low  joints,  on  an  upgrade 
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and  on  a  curve,  would  constitute  a  reasonable  explanation  of  what 
caused  the  fastenings  between  the  engine  and  tender  to  break. 
All  of  these  conditions  were  shown  to  exist,  and  the  railroad  com- 
pany, who  could  have  thrown  light  on  the  cause  of  the  accident, 
if  it  was  not  the  one  toward  which  the  evidence  of  the  plaintiffs 
was  directed,  did  not  attempt  to  do  so.  We  think  with  the  fore- 
going facts  established,  even  if  the  evidence  of  the  experts  as  to 
how  much  the  track  would  have  to  be  out  of  line  before  it  became 
dangerous  was  correct,  it  would  be  a  fair  inference  from  the  ev- 
idence that  they  were  mistaken  as  to  how  much  the  track  really 
was  out  of  line,  and  that,  notwithstanding  their  testimony  on  that 
point,  it  was  out  of  line  sufficient  to  cause  the  accident.  Espe- 
cially is  this  true  where,  as  in  this  case,  no  inflexible  mechanical 
test  was  applied  to  determine  the  exact  condition  of  the  track, 
but  the  evidence  of  the  experts  was  all  based  upon  a  view  of  the 
track  from  the  rear  end  of  an  observation  car  as  the  train  passed 
over  it  at  a  high  rate  of  speed. 

[2]  The  case  of  Griffin,  AdmV  v,  Boston  &  Albany  R.  R.  Co., 
148  Mass.  143,  19  N.  E.  166,  1  L.  R.  A.  698,  12  Am.  St.  Rep. 
526,  is  in  point  on  the  question  now  under  discussion.  In  that 
case  the  decedent  came  to  his  death  by  the  spreading  of  a  coup- 
ling link  between  two  cars,  causing  the  train  to  separate,  the  rear 
section  running  over  him.  Plaintiff  did  not  offer,  or  claim  to 
have,  any  evidence  of  negligence  on  the  part  of  the  defendant  in 
not  supplying  the  road  with  proper  materials,  except  the  above, 
tending  to  show  the  manner  in  which  the  rear  portion  of  the  train 
became  detached,  and  the  broken  condition  in  which  the  appara- 
tus for  keeping  the  cars  attached  was  found  immediately  after 
the  occurrence  of  the  accident.  It  was  held  that  the  plaintiff  was 
entitled  to  go  to  the  jury  both  upon  the  question  of  the  defend- 
ant's negligence  and  upon  that  of  the  intestate's  due  care.  Allen, 
J.,  who  delivered  the  opinion  of  the  court,  said :  "In  the  pres- 
ent case,  upon  the  plaintiff's  offer  of  proof,  it  is  obviously  possi- 
ble that  the  injury  may  have  sprung  either  wholly  or  partly  from 
the  defendant's  negligence,  or  from  some  cause  independent  of 
any  negligence  for  which  the  defendant  would  be  responsible  to 
the  plaintiff.  But  a  plaintiff  in  a  civil  case  is  not  required  to 
prove  his  case  beyond  a  doubt.  All  that  the  plaintiff  upon  this 
branch  of  his  case  was  required  to  do  was  to  make  it  appear  to 
be  more  probable  that  the  injury  came  in  whole  or  in  part  from 
the  defendant's  negligence  than  from  any  other  cause.  *  *  * 
The  separation  of  a  train  in  consequence  of  the  spreading  of  a 
link,  where  nothing  further  appears,  is  more  naturally  to  be  at- 
tributed to  an  imperfection  or  defect  in  the  link  than  to  any 
other  cause.  Ordinarily  such  separation  would  not  happen  if 
the  link  was  sound  and  suitable  for  use.  If  the  link  was  not 
sound  and  suitable  for  use,  the  fact  of  its  being  used  in  that  con- 
dition properly  calls  for  explanation  from  the  defendant ;  and,  if 
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under  such  circumstances  the  defendant  fails  to  put  in  any  evi- 
dence, some  inference  against  it  may  be  drawn  therefrom.  The 
fact  may  be  susceptible  of  an  explanation  sufficient  to  exonerate 
the  defendant.  But  in  the  absence  of  such  explanation  we  think 
the  jury  might  properly  infer  negligence  on  the  part  of  the  de- 
fendant. Primarily  in  such  case  one  may  properly  look  to  the 
railroad  company  itself,  whose  duty  it  is  to  use  reasonable  care 
to  provide  safe  instruments  and  means  for  operating  the  railroad. 
In  the  absence  of  any  explanation  by  the  company,  it  is  more 
probable  that  the  separation  of  the  train  was  from  a  cause  for 
which  it  would  be  responsible  than  that  -it  was  from  a  cause  for 
which  it  would  not  be  responsible."  In  McCray  v,  Galveston. 
Harrisburg  &  San  Antonio  Railway  Co.,  89  Tex.  168,  34  S.  W. 
95,  it  was  held  that:  **When  a  servant  sues  his  employer  for 
damages  arising  from  injuries  caused  by  the  negligence  of  the 
latter,  the  plaintiff  must  prove  the  negligence  of  the  defendant, 
and  proof  of  the  accident  and  injury  alone  will  not  be  sufficient 
to  authorize  a  recovery.  But  the  circumstances  attending  the 
injury  may,  without  any  direct  evidence,  be  sufficient  to  establish 
the  fact  of  negligence."  It-  was  also  held,  quoting  approvingly 
from  Scott  v.  Railway,  3  Hurl.  &  Col.  (Exch.)  594,  that: 
"There  must  be  reasonable  evidence  of  negligence.  But  where 
the  thing  is  shown  to  be  under  the  management  of  the  defendant, 
of  his  servants,  and  the  accident  is  such  as,  in  the  ordmary  course 
of  things,  does  not  happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident  arose  from  want 
of  care." 

[3]  The  principal  complaints  against  the  instructions  giv^n 
are:  (1)  That  they  failed  to  state  that,  if  there  was  a  defect  of 
the  kind  and  character  referred  to  in  the  roadbed,  the  defendant 
must  have  had  knowledge  of  same,  or  that  it  must  have  existed 
for  such  a  reasonable  length  of  time  that  the  railroad  must  be 
presumed  to  have  had  knowledge  of  such  defect;  and  (2)  the 
instructions  of  the  court  to  the  jury  on  the  question  of  assump- 
tion of  risk  were  conflicting  and  misleading.  These  contentions 
cannot  be  sustained.  The  duty  of  the  master  to  exercise  ordi- 
nary care  to  keep  its  tracks  in  a  reasonably  safe  condition  in  so 
far  as  it  affects  the  safety  of  its  servants  engaged  in  operating 
its  trains  is  nondelegable,  and  where  it  is  averred  and  proven 
that  the  master,  a  railway  company,  negligently  permitted  its 
roadbed  and  tracks  to  become  so  defective  as  to  cause  the  engine 
and  tender  of  one  of  its  train  to  break  apart,  thereby  injuring 
the  servant,  it  is  liable  in  damages  to  him  or  to  his  legal  repre- 
sentatives, if  the  injury  resulted  in  death.  The  servant  is  not 
charged  with  the  duty  of  inspection.  He  is  entitled  to  rely  upon 
the  assumption  that  the  master  has  performed  its  duty,  and  that 
the  track  is  reasonably  safe  for  use.    Union  Pacific  Ry.  Co.  v. 
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O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766;  Gleeson 
z\  Virginia  M.  R.  Co.,  140  U.  S.  435,  11  Sup.  Ct.  859,  35  L.  Ed. 
458;  Hough  v.  Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612;  Rail- 
way Co.  V.  Leverett,  48  Ark.  333,  3  S.  W.  50,  3  Am.  St.  Rep. 
230. 

We  think  the  general  charge  of  the  court  of  the  jury  stated  the 
law  of  the  case  with  substantial  accuracy.  It  is  true  the  in- 
structions given  did  not  present  the  defendant's  side  of  the  case 
in  as  favorable  an  aspect  or  with  as  much  particularity  as  to  de- 
tails as  the  instructions  requested,  but  a  party  to  a  civil  action  is 
not  entitled  to  have  his  instructions  to  the  jury  couched  in  any 
particular  language  or  in  great  detail.  In  the  case  at  bar  the  is- 
sues of  law  and  fact  involved  are  few  and  simple,  and  we  think 
the  court  stated  the  law  applicable  to  the  facts  with  sufficient 
particularity  to  enable  the  jury  fully  to  understand  the  questions 
they  were  called  upon  to  decide. 

[4]  Moreover,  it  is  not  every  error  of  the  class  now  under 
discussion  that  will  entitle  the  losing  party  to  a  reversal.  Section 
5680,  Comp.  Laws  Okl.  1909,  provides:  "The  court,  in  every 
stage  of  action,  must  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the  substantial  rights 
of  the  adverse  party;  and  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect." 

[5]  On  the  next  proposition,  counsel  for  defendant  contend 
that  the  accident  occurred  prior  to  statehood,  and  under  the  laws 
in  force  at  that  time  the  defendant  was  entitled  to  a  jury  of  12, 
and  a  unanimous  verdict,  which  right  was  preserved  by  the  en- 
abling act  and  the  Schedule  to  the  Constitution.  It  is  true  the 
accident  occurred  prior  to  statehood,  but,  as  the  action  was  not 
commenced  until  a  considerable  time  thereafter,  the  rule  laid 
down  in  Independent  Cotton  Oil  Co.  v.  Beacham,  120  Pac.  969, 
decided  at  the  last  term,  and  not  yet  officially  reported,  is  appli- 
cable here.  In  that  case  it  was  held  that:  "Section  1  of  the 
Schedule  does  not  exempt  an  action  for  damages  for  personal 
injuries  commenced  subsequent  to  statehood,  although  the  injury 
was  inflicted  prior  thereto  from  the  operation  of  *  *  *  sec- 
tion 19,  art.  2,  of  the  Constitution,  which  provides:  'A  jury  for 
the  trial  of  civil  *  *  *  cases  consist  of  twelve  men.  *  *  * 
In  civil  cases  *  *  *  three-fourths  of  the  whole  number  of 
jurors  concurring  shall  have  power  to  render  a  verdict.'  "  On 
oral  argument  the  decision  of  the  court  in  the  Beacham  Case  on 
this  point  was  vigorously  assailed,  but  we  believe  the  conclusion 
reached  by  the  court  is  supported  by  the  authorities  cited  in  sup- 
port thereof,  and,  «as  the  reasoning  of  those  cases  is  satisfactory 
to  us,  we  are  disposed  to  sustain  our  former  opinion.  In  addi- 
tion to  the  authorities  cited  in  the  Beacham  Case,  supra,  counsel 
for  defendants  in  error  call  our  attention  to  Gabbert  v,  C,  R.  I. 
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&  R  Ry.  Co.,  171  Mo.  84,  70  S.  W.  891,  and  Franklin  v.  S.  L.  & 
M.  R.  R.  Co.,  188  Mo.  553,  87  S.  W.  930,  which  seem  to  be  in 
point  to  the  same  effect. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low must  be  affirmed.  All  the  Justices  concur,  except  Dunn,  J., 
absent  and  not  participating. 


St.  Louis,  L  M.  &  S.  R.  Co.  v.  State. 

(Supreme  Court  of  Arkansas,  Jan.  29,   1912.) 
[143  S.  W.  Rep.  913.] 

Criminal  Law — Province  of  Jury — Construction  of  Statutes. — In  a 
prosecution  of  a  railroad  company  for  violating  Acts  1905,  p.  593,  §  1, 
making  it  unlawful  for  any  railroad  company  to  repair  railroad 
equipment  without  first  erecting  at  every  division  point  a  shed  over 
the  repair  tracks,  it  was  error  to  submit  to  the  jury  the  question 
of  whether  a  certain  station  was  a  "division  point"  within  the  stat- 
ute. 

Statutes — Construction — Technical  Words. — As  a  rule,  the  ordinary 
and  popular  meaning  of  a  word  used  in  a  statute  should  be  given  to 
it  unless  it  be  a  technical  term,  when  it  should  be  given  its  tech- 
nical meaning. 

Statutes — Construction — Construing  as  Whole. — Legislative  intent 
should  be  ascertained  by  construing  every  part  of  the  statute  to- 
gether, and  adopting  such  construction  as  will  effectuate  such  intent. 

Statutes — Construction — Evidence. — In  construing  statutory  terms, 
the  court  may  resort  to  every  available  source  of  information,  in- 
cluding evidence  given  before  it  as  to  the  meaning  of  the  term, 
though  such  evidence  should  not  be  considered  by  the  jury. 

Master  and  Servant — Regulations — Maintenance  of  Repair  Sheds — 
"Division  Point." — Acts  1905,  p.  593,  §  1,  makes  it  unlawful  for  any 
railroad  company  to  build  or  repair  railroad  equipment  "without  first 
erecting  and  maintaining  at  every  division  point  a  building  or  shed 
over  the  repair  tracks,  the  same  to  be  provided  with  a  floor,  where 
such  construction  or  repair  work  is  permanently  done,  so  as  to  pro- 
vide that  all  men  permanently  employed  in  the  construction  and 
repair  of  cars,  trucks,"  etc.,  shall  be  sheltered  from  the  weather. 
Held,  that  a  "division  point"  within  the  statute  was  either  a  place 
where  the  officials  of  a  division  were  permanently  located  or  a  place 
where  trains  are  regularly  made  up  and  terminate  their  runs,  and 
train  crews  are  regularly  changed,  and  a  town  which  was  not  the 
headquarters  of  the  division  officials,  and  where  no  trains  were  reg- 
ularly changed  or  made  up  or  train  crews  regularly  changed,  only 
local  trains  on  a  branch  ending  their  runs  there,  and  the  engineer 
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and  fireman  remaining  there  for  the  night  to  make  the  return  trip, 
was  not  a  "division  point." 

Constitutional  Law — Master  and  Servant — Equal  Protection  of  the 
Laws — Operation  of  Railroads.* — Acts  1905,  p.  593,  §  1,  makes  it 
unlawful  for  any  railroad  company  to  build  or  repair  railroad  equip- 
ment "without  first  erecting  and  maintaining  at  every  division  point 
a  building  or  shed  over  the  repair  tracks,  the  same  to  be  provided 
with  a  floor,  where  such  construction  or  repair  work  is  permanently 
done,  so  as  to  provide  that  all  men  permanently  employed  in  the 
construction  and  repair  of  cars,  trucks,"  etc.,  shall  be  sheltered  from 
the  weather.  Held,  that  the  statute  did  not  deprive  a  railroad  com- 
pany of  the  equal  protection  of  the  law  contrary  to  Const.  U.  S. 
amend.  14,  on  the  ground  that  its  application  alone  to  railroad  com- 
panies was  an   unreasonable  and  arbitrary  classification. 

Master  and  Servant — Protection  from  Weather — Penal  Statutes — 
Strict  Construction. — Acts  1905,  p.  593,  §  1,  making  it  unlawful  for 
any  railroad  company  to  repair  railroad  equipment  without  maintain- 
ing at  every  division  point  sheds  over  the  repair  tracks  for  the  pro- 
tection of  employees  against  the  weather,  other  provisions  of  which 
statute  impose  a  penalty  for  its  violation,  is  penal  in  its  nature,  and 
must  be  strictly  construed. 

Kirby,  J.,    dissenting. 

Appeal  from  Circuit  Court,  Clarke  County;  G.  W.  Hays, 
Judge. 

The  St.  Louis,  Iron  Mountain  &  Southern  Railroad  Company 
was  convicted  of  violating  a  statute  requiring  railroad  companies 
to  maintain  repair  track  sheds,  and  it  appeals.  Reversed,  and 
case  dismissed. 

IV.  V,  Tompkins,  H.  B.  Kinsworthy,  and  W.  E.  Hemingzvay, 
for  appellant. 

Hal.  L,  Nonvood,  Atty.  Gen.,  and  Wfu.  H.  Rector,  Asst.  Atty, 
Gen.,  for  the  State. 

Frauenthal,  J.  This  is  an  appeal  from  a  conviction  of  the 
defendant,  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany, for  the  violation  of  the  provisions  of  an  act  of  the  General 
Assembly  approved  May  1,  1905,  entitled  *'An  act  to  provide  for 

*For  the  authorities  in  this  series  on  the  validity  of  statutes  pre- 
scribing penalties  to  compel  railroads  to  perform  their  duties  to 
the  public,  etc..  see  first  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  State 
(Ark.),  41  R.  R.  R  367,  64  Am.  &  Eng.  R  Cas.,  N.  S.,  367;  Railroad 
Comm'rs  v.  Atlantic  C.  L.  R.  Co.  (Fla.),  40  R.  R  R.  497,  63  Am.  & 
Eng.  R.  Cas..  N.  S.,  497;  Norfolk  &  W.  Ry.  Co.  v.  Dixie  Tobacco 
Co.  (Va.).  40  R.  R.  R  191,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  191:  foot- 
note of  Martin  v,  Oregon  R.,  etc.,  Co.  (Ore.),  39  R.  R.  R.  710,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  710;  second  head-note  of  .Atlantic  Coast 
Line  R  Co.  v.  State  (Ga.),  39  R.  R.  R.  672,  62  Am.  &  Eng.  R  Cas., 
N.  S.,  672. 
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the  protection  of  mechanics,  laborers  and  other  persons  em- 
ployed in  the  construction  and  repair  of  railway  equipment,  and 
providing  a  punishment  for  violation  thereof."  The  section  of 
the  act  which  defines  the  offense  of  which  the  defendant  was 
convicted  is  as  follows:  "Section  1.  It  shall  be  unlawful  for  any 
railroad  company  or  corporation,  or  other  persons  who  own, 
control  or  operate  any  lines  of  railroad  in  the  state  of  Arkansas, 
to  build,  construct  or  repair  railroad  equipment,  without  first 
erecting  and  maintaining  at  every  division  point  a  building  or  shed 
over  the  repair  tracks,  same  to  be  provided  with  a  floor,  where 
such  construction  or  repair  (work)  is  permanently  done,  so  as  to 
provide  that  all  men  permanently  employed  in  the  construction 
and  repair  cars,  trucks  and  other  railroad  equipment,  shall  be 
under  shelter  during  snows,  sleet,  rain,  and  other  inclement 
weather.'*  Acts  1905,  p.  593.  The  prosecution  was  instituted 
before  a  justice  of  the  peace  upon  an  information,  which,  in  ef- 
fect, charged  that  the  defendant  had  on  June  15,  1910,  repair 
tracks  at  Gurdon,  which  was  alleged  to  be  a  division  point  on  its 
line  of  railroad  where  repair  work  was  permanently  done  and 
men  permanently  employed  in  the  construction  and  repair  of 
cars  and  other  railroad  equipment,  and  that  it  did  not  have  a 
building  or  shed  over  the  repair  track  so  as  to  shelter  such  em- 
ployees during  snow,  sleet,  rain,  and  other  inclement  weather. 
The  trial  resulted  in  a  conviction,  both  before  the  justice  of  the 
peace  and  in  the  circuit  court,  to  which  an  appeal  was  taken. 

[1]  It  is  contended  by  counsel  for  defendant  that  the  act  is 
invalid  because  the  term  "division  point"  used  therein  for  the 
purpose  of  specifying  the  place  where  the  building  or  shed 
should  be  erected  and  maintained  has  no  well-understood  mean- 
ing, rendering  the  act  indefinite  and  uncertain.  In  this  connec- 
tion it  is  urged  that  the  lower  court  erred  in  failing  to  declare  to 
the  jury  what  a  division  point  was,  and  in  leaving  it  for  them  to 
decide  its  meaning  by  instructing  them,  in  effect,  that  they  should 
take  into  consideration  everything  in  connection  with  the  trans- 
action in  order  to  determine  whether  or  not  Gurdon  was  a  divi- 
sion point  as  contemplated  by  said  act.  The  interpretation  of  the 
language  used  by  the  Legislature  in  its  enactments  is  a  matter 
exclusively  for  the  court,  and  not  for  the  jury.  It  is  the  duty  of 
the  court  to  construe  and  expound  the  law,  and  to  instruct  the 
jury  definitely  as  to  the  interpretation  of  the  statute,  for  the  law 
must  be  certain  and  applied  alike  to  all  persons  and  by  all  juries. 
The  sole  province  of  the  jury  is  to  determine  the  facts  in  each 
particular  case  and  therefrom  to  decide  whether  the  law,  as  an- 
nounced to  them  by  the  court,  has  been  violated.  K.  C,  Ft.  S. 
&  M.  Ry.  Co.  V.  Becker,  63  Ark.  484,  39  S.  W.  358.  It  therefore 
became  the  duty  of  the  trial  court  in  this  case  to  definitely  de- 
clare what  a  division  point  is  as  used  in  this  statute.  But  the 
failure  to  so  instruct  the  jury  was  not  prejudicial,  if,  under  the 
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undisputed  evidence,  Gurdon  was  such  a  division  point.  We  are 
of  the  opinion  that  this  term  "division  point,"  as  used  in  this 
statute,  has  a  certain  and  definite  meaning. 

[2,  3]  In  determining  what  the  meaning  of  these  words  is,  we 
must  look  to  see  what  is  the  usual  and  ordinary  interpretation 
given  to  them  by  those  using  them,  and  also  to  consider  them  in 
reference  to  the  subject-matter  in  the  mind  of  the  Legislature, 
as  shown  by  this  statute.  "The  true  sense  in  which  words  are 
used  in  a  statute  is  to  be  ascertained  generally  by  taking  them  in 
their  ordinary  and  popular  signification,  or  if  they  be  terms  of 
art,  in  their  technical  meaning.  But  it  is  also  a  cardinal  rule  of 
exposition  that  the  intention  is  to  be  deduced  from  the  whole, 
and  every  part  of  the  statute,  taken  and  compared  together,  from 
the  words  and  context,  and  such  construction  adopted  as  will 
effectuate  the  intention  of  the  lawmakers."  Green  v,  Weller,  32 
Miss.  650;  Potter's  Dwarris  on  Stat.  197,  201.  • 

[4]  The  court  is  presumed  to  know  whether  or  not  these  words 
have  a  definite  signification,  and  what  is  their  exact  meaning.  It 
may  seek  every  source  for  information  as  to  such  meaning,  and 
is  not  confined  to  the  testimony  of  any  witness  who  may  have 
given  testimony  as  to  his  knowledge  relative  thereto.  For  the 
purpose  of  considering  and  advising  itself  as  to  the  true  inter- 
pretation of  this  term,  the  court  may  call  to  its  assistance  persons 
who  may  have  information  relative  thereto,  or  may  apply  to  any 
other  available  source  to  obtain  thjs  information.  But  the  testi- 
mony of  any  person  called  to  its  aid  is  simply  for  the  purpose  of 
advising  the  court,  and  not  to  give  evidence  before  the  jury. 
Such  testimony  or  information  is  solely  for  the  court  in  aiding 
it  in  declaring  what  the  term  means,  and  thus  to  announce  what 
the  law  is.  Thus  in  the  case  of  La.  &  R.  Ry.  Co.  v.  State,  85 
Ark.  12,  106  S.  W.  960,  it  became  necessary  to  determine 
whether  or  not  a  statute  requiring  a  station  to  be  erected  at  a 
particular  place  along  the  line  of  railroad  was  reasonable.  It  wa^ 
there  held  that  the  question  of  the  reasonableness  of  such  stat- 
ute was  one  of  law  for  the  court  to  determine.  It  was  determined 
in  that  case  that  the  court  was  not  bound  by  the  facts  presented 
or  agreed  upon  by  the  parties  relative  to  the  reasonableness  of 
having  such  station  erected  but  should  possess  itself  of  all  infor- 
mation obtainable  upon  the  subject,  and,  for  that  purpose,  might 
apply  to  any  source  which  it  deemed  proper.  And  so  in  the  case 
at  bar  the  court  must  determine  whether  the  term  "division 
point"  has  a  certain  and  definite  meaning,  and  what  that  meaning 
is.  In  order  to  possess  itself  of  information,  it  may  seek  all 
such  available  means  and  sources  as  it  deems  proper,  and,  from 
the  information  thus  acquired,  declare  what  is  really  within  com- 
mon knowledge. 

[5]  Proceeding  in  this  manner,  we  know  that  railroad  corpora- 
tions have  departments,  officials,  and  employees  for  the  manage- 
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ment  of  their  affairs  and  properties.  A  railroad  corporation  has 
organized  departments  to  which  are  intrusted  certain  duties. 
Amongst  these  is  the  duty  to  provide  and  keep  in  proper  repair 
and  to  operate  the  equipment  which  its  passenger  and  freight 
traffic  may  require.  In  order  to  effectively  conduct  and  operate 
its  trains,  its  line  of  railroad  is  separated  into  divisions.  The  di- 
vision is  the  longest  undivided  part  of  its  line,  and  within  such 
division  the  operation  of  its  trains  is  managed  and  supervised  by 
separate  and  distinct  officials  who  are  known  as  division  officers, 
with  different  titles,  according  to  their  varied  duties.  Within 
such  division  there  is  a  place  or  point  where  these  officials  are  lo- 
cated, and  such  place  is  known  as  division  headquarters.  This 
is  the  place  where  the  division  officials  who  manage,  control  and 
superintend  the  operation  and  repair  of  trains  and  equipments 
which  are  employed    within  such  division  are  located.      Such  a 

•  place  is  a  division  point.  But,  in  considering  the  use  of  this  term 
relative  to  the  subject-matter  of  this  statute,  we  think  that  it  has 
an  additional  meaning.  Each  division  has  its  beginning  and  end 
fixed  upon  the  line  of  railroad.  At  these  limits  of  the  divisions 
trains  are  made  up  and  employees  operating  such  trains  take 
charge  thereof  to  make  their  runs  from  one  end  of  the  division 
to  the  other.  At  these  places,  upon  the  end  or  beginning  of  a  di- 
vision, the  trains  end  their  runs.  Here  engines  and  cars  are  in- 
spected and  repaired,  or  taken  out  of  the  train  altogether,  and  the 
train  is  in  effect  m*ide  up  again  and  either  returned  upon  its  trip 
on  the  same  division,  or  sent  on  to  another  division  in  the  course 
of  its  run.  Here  the  employees  or  crews  operating  the  trains 
leave  them  and  take  their  rest  preparatory  for  another  run,  or 
the  crews  of  the  trains  are  here  changed.  At  the  place  where 
this  is  done  regularly  and  constantly  or  substantially  so,  it  is 
usual  that  the  engines  and  cars  are  repaired  or  new  ones  con- 
structed.    Such  work  is  also  ordinarily  done  at  the  place  where 

•  the  division  headquarters  are  located.  These  places,  then,  are  di- 
vision points.  There  are  also  places  along  the  line  where  inci- 
dentally and  occasionally  local  trains  end  their  runs  and  crews 
lay  over  and  are  changed.  But  such  places  where  this  is  only 
occasionally  and  incidentally  done  do  not,  we  think,  constitute  di- 
vision points  within  the  purview  of  this  statute.  Local  trains 
may  end  their  runs  or  crews  may  be  incidentally  or  occasionally 
changed  at  a  great  many  places  along  the  line  where  there  is  no 
permanency  or  constancy  or  regularity  in  such  course  of  operat- 
ing the  trains,  but  we  think  it  may  be  inferred  from  the  statute 
which  provides  that  the  work  done  must  be  permanent  and  the 
employment  of  the  men  permanent  at  such  places  that  the  Leg- 
islature also  intended  that  the  places  where  the  trains  end  their 
runs  and  the  crews  lay  over  and  are  changed  should  be  those 
where  this  is  regularly  and  constantly  done  or  substantially  so. 
The  fact  that  a  train  is  occasionally  or  incidentally  changed  at  a 
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place,  or  a  local  train  ends  its  run  at  a  place  on  the  line,  and  crews 
are  there  occasionally  changed  would  not  constitute  such  place  a 
division  point.  Nor  would  the  fact  that  at  such  place  a  few  trains 
do  not  change  or  a  few  crews  do  not  lay  over  determine  that  such 
a  place  is  not  a  division  point.  The  features  characterizing  the 
place  along  the  line  as  a  division  point  within  the  meaning  of  this 
statute  are  determined  either  by  the  fact  that  the  point  is  a  place 
where  the  division  officials  are  located,  or  by  the  fact  that  the 
place  is  one  where  trains  are  regularly  changed  and  made  up,  and 
crews  are  regularly  changed,  or  substantially  so. 

[6]  It  is  urged  that  the  act  is  invalid  because  it  deprives  the 
defendant  of  the  equal  protection  of  the  law,  and  thereby  contra- 
venes the  fourteenth  amendment  of  the  Constitution  of  the 
United  States.  This  contention  is  made  upon  the  ground  that 
the  act  only  applies  to  persons  and  corporations  owning  and  op- 
erating railroads,  and  thereby  makes  a  classification  that  is  un- 
reasonable and  arbitrary.  It  is  urged  that  there  are  other  per- 
sons and  corporations  in  the  state  who  do  not  own  and  operate 
railroads,  but  who  are  engaged  in  the  business  of  constructing 
and  repairing  railroad  equipments  in  the  state,  and  at  the  trial  of 
this  case  testimony  was  introduced  proving  this  fact.  The  de-* 
fendant  urges  that  there  is  no  distinction  between  the  character 
of  business  done  by  these  other  persons  and  corporations  and  that 
which  is  done  by  railroad  corporations  in  the  repair  and  construc- 
tion of  railroad  equipments,  and  therefore  that  there  is  no  rea- 
son for  excluding  these  other  persons  and  corporations  engaged 
in  a  like  character  of  business  from  the  operation  of  this  act  while 
visiting  the  persons  and  corporations  owning  and  operating  rail- 
roads with  its  exactions  and  penalties.  But  we  think  there  is  a 
distinction  between  the  two  classes.  In  the  case  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  v.  State,  86  Ark.  518,  112  S. 
\V.  150,  this  act  was  construed  to  mean  that  the  work  must  be 
done  at  division  points  constantly,  and  the  men  must  be  there 
regularly  employed.  Those  who  own  and  operate  railroads  are 
not  only  engaged  in  constructing  and  repairing  railroad  equip- 
ments, but  they  are  also  engaged  in  operating  trains  and  trans- 
porting property  and  persons  intrusted  to  their  care.  The  repairs 
upon  or  the  construction  of  equipments  which  they  make  may  be 
called  for  quickly  while  such  property  is  in  transit,  and  the  safety 
of  their  employees  may  be  better  subserved  by  the  protection 
afforded  them  in  inclement  weather  which  might  not  apply  to 
those  engaged  in  a  like  character  of  business  and  making  similar 
repairs  who  have  a  longer  time  in  which  to  make  them  and  an 
opportunity  to  await  better  weather  in  which  to  make  them.  In 
the  case  of  Ex  parte  Byles,  93  Ark.  612,  126  S.  W.  94,  it  is  said: 
** Unless  the  classification  be  clearly  unreasonable  and  arbitrary 
and  without  just  distinction  as  a  foundation,  the  Legislature 
being  primarily  the  judges  of  that,  it  is  the  duty  of  the  courts  to 
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respect  and  uphold  the  legislative  determination."  We  think 
there  are  other  reasons  for  making  the  classification,  but  we  do 
not  deem  it  necessary  to  further  discuss  them  because  we  are  of 
the  opinion  that  the  constitutionality  of  this  act  in  this  particular 
has  been  upheld  in  the  case  of  the  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
State,  supra.  In  that  case  the  prosecution  for  a  violation  of  this 
act  was  before  the  court,  and  it  was  contended  that  the  act  was 
unconstitutional  because  it  made  an  arbitrary  classification,  and 
thus  violated  the  equality  clause  of  the  fourteenth  amendment. 
The  court  in  that  case  held  that  the  act  was  not  unconstitutional 
upon  that  ground,  and  said:  "The  court  is  unable  to  find  the 
classification  here  made  offensive  to  the  equality  clause  of  the 
Constitution  as  construed  by  the  Supreme  Court  of  the  United 
States,  whose  decisions  are  binding  on  this  subject."  It  is  true 
the  court  in  that  case,  in  discussing  the  constitutionality  of  the  act, 
stated  that  it  was  not  shown  that  as  a  matter  of  fact  the  law  op- 
erated only  upon  one  corporation,  although  others  in  like  and 
similar  condition  were  not  affected  by  it.  But  the  court  also 
stated  that  the  condition  then  existing  in  the  state  as  found  by  the 
Legislature  was  that  no  other  corporations  or  persons  were  en- 
gaged in  such  business  in  the  state.  That  was  the  condition  which 
existed  in  the  state  at  that  time,  and,  if  since  then  the  condition 
is  changed,  that  would  not  invalidate  the  law.  The  statute  was 
passed  to  meet  conditions  existing  at  the  time  of  its  enactment, 
and,  if  the  statute  was  then  valid,  its  validity  continued.  If  con- 
ditions have  actually  changed  since  this  enactment,  the  Legisla- 
ture may,  in  its  wisdom,  extend  the  provisions  of  the  statute  to 
other  corporations.  As  was  said  by  this  court  relative  to  a  some- 
what similar  contention  made  in  the  case  of  Ex  parte  Byles, 
supra:  "Moreover,  the  Legislature  doubtless  made  investiga- 
tion and  found  that  lightning  rods,  steel  stove  ranges,  clocks, 
pumps,  buggies,  and  carriages  are  the  articles  which  constitute 
the  stock  of  peddlers  of  this  day  in  the  state,  and  the  present  leg- 
islation was  designed  to  meet  the  conditions  which  were  found  to 
exist.  This  it  was  proper  and  right  for  the  Legislature  to  do, 
and  the  fact  that  the  precise  conditions  are  found  not  to  be  met 
will  not  invalidate  what  the  Legislature  has  done."  If  the  act  in 
question  was  valid  when  passed  upon  in  1S)08,  when  the  opinion 
was  rendered  in  the  case  of  St.  Louis,  Iron  M.  &  Sou.  R.  Co.  v. 
State,  supra,  it  has  not  been  invalidated  by  reason  of  any  change 
in  conditions  which  may  have  occurred  since  then.  The  act  was 
then  declared  to  be  constitutional,  and  we  see  no  reason  to  over- 
rule that  decision. 

The  remaining  question  to  be  determined  is  whether  or  not  the 
evidence  is  sufficient  to  show  that  Gurdon  is  a  division  point. 
The  testimony  shows  that  Gurdon  is  a  station  on  defendant's 
line,  and  that  it  is  not  a  place  where  the  division  headquarters 
or  the  division  officials  are  located.    The  division  in  which  Gur- 
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don  is  situated  is  known  as  the  **  Natchez  division,"  and  its  head- 
quarters, where  the  division  officials  are  located,  is  at  Ferriday, 
La.  The  testimony  tended  to  prove  that  local  trains  from  Fel- 
senthal  and  Womble  ended  their  runs  at  Gurdon,  and  that  there 
was  a  day  and  night  crew  of  these  trains  there  all  the  time;  that 
the  engineer  and  fireman  on  the  south  end  *'tied  up"  at  this  place 
for  the  night.  But  there  was  no  testimony  tending  to  prove  that 
this  was  a  place  where  the  trains  were  regularly  changed  or  the 
train  crews  regularly  changed,  or  substantially  so.  Local  trains 
only  ended  their  runs  at  this  place,  and  no  train  running  on  the 
main  line  in  this  division  ended  its  run  there.  The  evidence,  at 
the  most,  only  shows  that  Gurdon  is  a  place  where  some  local 
trains  end  their  runs,  and  where  crews  only  on  such  trains  lay 
over  to  make  their  return  trips.  This,  we  think,  does  not  con- 
stitute Gurdon  a  division  point  within  the  purview  of  this  act. 

[7]  This  act  is  penal  in  its  nature,  and  must,  therefore,  be 
strictly  construed.  Before  a  conviction  can  be  had  thereunder, 
it  is  necessary  to  prove,  not  only  that  construction  and  repair 
work  is  constantly  done  and  men  regularly  employed  at  this 
place,  but  it  is  also  necessary  to  show  that  the  place  is  a  division 
point.  The  evidence  does  not  show  this.  We  are  of  the  opinion 
that  the  evidence  relative  to  this  question  has  been  fully  developed 
upon  the  trial  in  the  lower  court,  and,  such  evidence  failing  to 
show  that  Gurdon  is  a  division  point,  it  would  serve  no  useful 
purpose  to  remand  this  case  for  a  new  trial.  The  judgment  is 
accordingly  reversed,  and  the  case  is  dismissed. 

KiRBY,  J.,  dissents,  thinking  that  proof  shows  that  Gurdon  is 
a  division  point  within  the  meaning  of  the  act  as  herein  an- 
nounced. 
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(Supreme  Court  of  Oklahoma,  Nov.  14,  1911.) 
[120   Pac.   Rep.   927.] 

Malicious  Prosecution — Right  of  Action — Elements. — A  petition, 
in  order  to  state  a  cause  of  action  for  malicious  prosecution,  must 
charge:  First.  That  a  prosecution  was  commenced  against  plain- 
tiff. Second.  That  it  was  instituted  or  instigated  by  defendant. 
Third.  That  it  was  malicious.  Fourth.  That  it  has  been  legally  and 
finally  terminated  in  plaintiff's  favor.  Fifth.  That  it  was  without 
probable  cause.  For  petition  examined,  and  held  to  be  sufficient, 
see  opinion. 

Malicious  Prosecution — Actions — Defenses. — It  is  no  defense,  in 
an  action  for  malicious  prosecution  for  a  wrongful  search  of  a  dwell- 
ing house,  that  the  affidavit  of  the  party  by  whom  the  search  warrant 
was  secured  did  not,  in  law,  authorize  its  issuance. 

Malicious  Prosecution — Corporations — Liabilities — Torts — Acts  of 
Agent.* — A  private  corporation,  like  an  individual,  is  liable  for  the 
acts  of  its  agent,  in  instituting  a  malicious  prosecution,  if  the  same 
were  done  while  acting  within  the  scope  of  his  authority. 

Malicious  Prosecution — Malice — Want  of  Probable  Cause. — Malice 
may  ])e  inferred  from  want  of  probable  cause.  It  is  an  inference 
which  the  jury  may  or  may  not  draw  from  the  want  of  probable 
cause. 

Malicious  Prosecution — Persons  Liable — Acts  of  Agent.* — In  a 
case  where  a  station  agent  for  a  railway  company,  having  the  care, 
custody,  and  supervision  of  the  property  of  his  master  at  the  sta- 
tion where  he  is  located,  in  furtherance  of  his  master's  business, 
while  in  pursuit  of  property  stolen  from  his  master,  while  in  pos- 
session of  such  agent,  and  with  a  specific  intent  of  recovering  such 
stolen  property  back  for  his  master,  procures  the  issuance  and  serv- 
ice of  a  search  warrant,  by  which  the  dwelling  house  of  an  innocent 
person  is  wrongfully  searched,  and  the  issuance  of  such  search  war- 
rant having  been  without  probable  cause,  and  with  malice,  held, 
that  the  agent  was  acting  within  the  scope  of  his  authority,  and  the 

*For  the  authorities  in  this  series  on  the  question  whether  rail- 
road companies  are  liable  on  account  of  arrests  or  prosecutions  made 
or  instigated  by  their  employees  or  agents,  see  foot-note  of  Horgan 
tf.  Boston  Kiev.  Ry.  Co.  (Mass.).  41  R.  R.  R.  117.  64  Am.  &  Engr. 
R.  Cas..  N.  S..  117;  foot-note  of  Mavfield  v.  St.  Louis,  etc.,  Ry.  Co. 
(Ark.),  39  R.  R.  R.  395,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  395;  Taylor 
r'.  New  York,  etc.,  R.  Co.  (N.  J.).  39  R.  R.  R.  74,  62  Am.  &  Eng. 
R.  Cas..  N.  S.,  74. 

For  the  authorities  in  this  series  on  the  question  what  acts  are. 
and  are  not,  within  the  scope  of  employment  of  a  railroad  emoloyee, 
see  third  head-note  of  Pike  v.  Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa). 
41  R.  R.  R.  445.  64  Am.  &  Eng.  R.  Cas..  N.  S.,  445;  third  head-no^e 
of  Lugner  r.  Milwaukee  Elect.,  etc..  Ry.  Co.  (Wis.),  41  R.  R.  R. 
186,  64  Am.  &  Eng.  R.  Cas..  N.  S.,  186. 
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master  will  be  held  liable  in  damages  for  such  wrongful  search,  not- 
withstanding   the    master    did    not    directly    authorize    or    afterwards 
ratify  the  procurement  of  such  search  warrant. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion,  Division  No.  1.  Error  from  Dis- 
trict Court,  Le  Flore  County;  Malcolm  E.  Rosser,  Judge. 

Action  by  James  E.  Holliday  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  for  damages  from  an  unreasonable 
search,  instituted  maliciously  and  without  probable  cause  by  the 
defendant.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R,  J.  Roberts,  and  Day  &  Dti  Bois, 
for  plaintiff  in  error. 

White  &  Hale,  for  defendant  in  error. 

Robertson,  C.  This  case  presents  error  from  the  district  court 
of  Le  Flore  county.  On  February  22,  1909,  the  defendant,  James 
E.  Holliday,  who  was  plaintiff  below,  and  who  will  hereafter  be 
designated  as  plaintiff,  commenced  an  action  in  the  district  court 
of  Le  Flore  county  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  defendant,  and  hereinafter  designated  as 
such.  The  petition,  omitting  the  caption,  is  in  words  and  figures 
as  follows: 

"Comes  now  James  E.  Holliday,  the  plaintiff  herein,  and  for 
cause  of  action  against  defendant,  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  alleges  and  states:  First.  That  plaintiff  is  a 
resident  of  Howe,  Le  Flore  county,  state  of  Oklahoma,  and  that 
defendant  is  a  foreign  corporation,  operating  lines  of  railroads 
through  and  across  Le  Flore  county,  Okl.,  and  having  therein  an 
office  for  the  transaction  of  business,  and  an  agent  of  the  afore- 
said company.  Second.  That  said  plaintiff,  James  E.  Holliday, 
is  a  true  and  honest  citizen  of  said  state  and  county,  and  as  such 
has  always  behaved  and  conducted  himself,  and  has  never  been 
guilty,  or  until  the  committing  of  the  grievances  by  the  said 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  hereinafter 
mentioned,  been  suspected  to  have  been  guilty,  of  felony,  or  of 
any  other  crime;  and  that  before  the  committing  of  the  several 
grievances  by  the  said  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  as  hereinafter  mentioned,  the  said  plaintiff  had 
deservedly  obtained  and  acquired  the  good  opinion  and  credit 
of  all  his  neighbors;  yet  the  said  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  acting  by  and  through  its  officers 
and  agents,  and  more  particularly  through  one  J.  M.  Grimes, 
well  knowing  the  premises,  but  contriving  and  maliciously  in- 
tending to  injure  said  plaintiff  in  his  good  name,  fame,  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and 
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to  impoverish,    oppress,  and    ruin  him,    heretofore,    to  wit,  on 

the  day  of  January,   1909,  without  any  probable  cause 

whatever,  charged  him,  the  said  James  E.  Holliday,  before  J.  M. 
Rooney,  justice  of  the  peace  within  and  for  Howe  township,  said 
county  and  state,  with  feloniously  stealing  certain  meat  belonging 
to  said  defendant,  and  with  having  said  stolen  articles  concealed 
in  the  house  where  said  plaintiff  dwelt;  and  that  said  defendant, 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  acting  by  and 
through  its  officers  and  agents,  maliciously  and  without  probable 
cause,  procured  said  justice  to  grant  a  warrant  to  search  the 
house  of  plaintiff.  Third.  That  said  justice  issued  said  warrant 
accordingly,  and  that  during  the  absence  of  plaintiff  herein,  and 
in  the  presence  of  plaintiff's  wife  and  small  children,  plaintiff's 
house  was  searched  by  one  George  Barlow,  constable  of  said 
township,  assisted  by  one .  Fourth.  That  after  said  dili- 
gent search  had  been  made,  and  none  of  the  goods  searched  for 
found,  said  George  Barlow,  constable,  as  aforesaid,  departed 
from  plaintiff's  premises,  and  since  that  time  neither  defendant, 
Chicago,  Rock  Island  &  Pacific  Railway  Company  nor  any  other 
person  has  further  prosecuted  plaintiff,  and  has  abandoned  said 
prosecution,  and  in  no  wise  made  reparation  for  injury  done 
plaintiff.  Fifth.  That  by  means  of  the  premises  plaintiff  has 
been  injured  and  damaged  in  the  sum  of  $1,999.  Wherefore, 
the  premises  considered,  the  plaintiff  prays  that  he  have  judgment 
against  said  defendant,  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  for  said  sum  of  $1,999,  and  his  reasonable  costs  herein 
laid  out  and  expended." 

The  defendant  answered  as  follows:  "(1)  Defendant  denies 
each  and  every  material  allegation  in  said  petition  contained.  (2) 
Defendant,  further  answering,  alleges  that  the  said  J.  M.  Grimes 
had  no  authority  to  represent  the  defendant  in  matters  and  things 
in  plaintiff's  petition  alleged  to  have  been  done  by  him,  and  that 
said  defendant  is  in  no  way  responsible  therefor.  (3)  Defend- 
ant further  alleges  that  neither  it,  nor  any  person  authorized  to 
represent  it  in  that  behalf,  caused  the  process  mentioned  in  plain- 
tiff's petition  to  be  issued  or  served.  Wherefore  defendant  prays 
judgment." 

Upon  the  issues  thus  joined,  trial  was  had,  which  resulted  in 
a  verdict  in  favor  of  plaintiff  in  the  sum  of  $1,494.50.  Motion 
for  new  trial  was  filed,  argued,  and  overruled,  and  judgment  was 
entered  for  plaintiff  in  the  sum  found  by  the  jury,  and  the  defend- 
ant brings  this  appeal  to  reverse  said  judgment,  and  relies  upon 
five  assignments  of  error,  which,  in  their  order,  are  as  follows: 
"First.  The  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Second.  The  court  erred  in  admitting  the 
search  warrant  in  evidence.  Third.  The  petition  did  not  charge 
facts  sufficient  .to  entitle  plaintiff  to  prevail  in  an  action  for 
malicious  prosecution.     Fourth.    The  court  erred  in  overruling 
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defendant's  motion  to  direct  a  verdict  in  its  favor.  Fifth.  The 
court  erred  in  overruling  defendant's  motion  for  new  trial." 

[1]  Inasmuch  as  the  first  and  third  assignments  embrace  prac- 
tically the  same  propositions,  they  will  be  treated  together.  The 
first  question  presented  in  the  combined  first  and  third  assign- 
ments of  error  challenges  the  sufficiency  of  the  petition.  Was 
the  petition  sufficient  to  charge  malicious  prosecution?  In  order 
to  properly  state  a  cause  of  action  for  malicious  prosecution,  the 
petition  must  allege,  first,  that  a  prosecution  was  commenced 
against  the  plaintiff;  second,  that  it  was  instituted  or  instigated 
by  defendant;  third  that  it  was  malicious;  fourth,  that  it  has 
been  legally  and  finally  terminated  in  plaintiff's  favor;  fifth,  that 
it  was  without  probable  cause.  Scheiber  v.  Clapp  et  al.,  13  Okl. 
215,  74  Pac.  316;  Jones  v.  Finch,  84  Va.  204;  Newell  on  Mali- 
cious Prosecution,  page  297.  A  careful  examination  of  the  peti- 
tion shows  that  it  contains,  clearly  and  succinctly,  each  and  every 
allegation  required  by  the  rule  as  above  laid  down  by  our  own 
Supreme  Court,  and  is  therefore  amply  sufficient  as  against  the 
objections  urged  by  the  plaintiff  in  error,  and  no  error  was  com- 
mitted by  the  court  in  refusing  to  sustain  defendant's  motions. 

[2]  The  next  assignment  urged  is  that:  "The  court  erred  in 
admitting  the  search  warrant  in  evidence."  The  only  objection 
made  by  the  defendant  to  the  introduction  of  the  search  warrant 
at  the  trial  was :  "The  defendant  objects  to  the  introduction  of 
the  search  warrant,  for  the  reason  that  there  was  no  legal  affi- 
davit filed  upon  which  to  base  the  search  warrant."  Record, 
page  6.  We  do  not  understand  that  such  an  objection  can  be 
made  in  a  case  like  this. 

In  Am.  Enc.  Law  (2d  Ed.)  vol.  25,  p.  150,  it  is  said:  "It  is 
no  defense  to  such  action  that  the  affidavit  of  the  party  to  whom 
it  was  secured  did  not,  in  law,  authorize  the  issuance  of  the  war- 
rant." 

"A  person  who  maliciously  and  without  probable  cause  prose- 
cutes another  upon  a  criminal  charge  cannot  avoid  his  liability 
by  showing  that  the  indictment  or  information  was  insufficient 
or  defective,  either  in  substance  or  form,  as  that  the  complaint 
upon  which  the  plaintiff  was  arrested  did  not,  in  law,  charge  a 
criminal  offense."  Shaul  v.  Brown,  28  Iowa,  37,  4  Am.  Rep. 
151. 

"In  an  action  on  the  case  for  malicious  suing  out  an  attach- 
ment against  the  plaintiff,  the  defendant  cannot  raise  the  objec- 
tion that  the  affidavit,  which  he  made  to  procure  the  attachment, 
and  on  which  the  writ  issued,  was  insufficient  to  authorize  the 
issuance  of  an  attachment."  Forrest  v.  Collier,  20  Ala.  175,  56 
Am.  Dec.  190. 

"Procuring  a  search  warrant  to  be  issued  may  be  made  the 
foundation  of  an  action  for  malicious  prosecution,  notwithstand- 
ing the  affidavit  on  which  such  search  warrant  was  issued  does 
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not  charge  a  crime."    Harlan  v,  Jones,  16  Ind.  App.  398,  45  N. 
E.  481. 

And  in  Cooney  v.  Chase,  81  Mich.  203,  45  N.  W.  833,  it  was 
held  that  the  complaint  and  warrant  were  admissible,  though 
irregular  in  form. 

The  great  weight  of  authority  is  to  the  effect  that  the  defend- 
ant, in  an  action  for  malicious  prosecution  for  a  wrongful  search 
of  a  dwelling  house,  will  not  be  permitted  to  show  at  the  trial 
that  the  affidavit  or  complaint  upon  which  the  search  warrant 
issued  was  defective  or  insufficient.  See,  in  support  of  this  prin- 
ciple, in  addition  to  the  foregoing:  Stancliff  v.  Palmeter,  18  Ind. 
321;  McCullough  v.  Rice,  59  Ind.  580;  Schattgen  v.  Holnback. 
149  111.  646,  36  N.  E.  969;  Matlick  v.  Crump,  62  Mo.  App.  21; 
Dennis  v.  Ryan,  65  N.  Y.  385,  22  Am.  Rep.  635 ;  Collins  zf.  Love, 
7  Blackf.  (Ind.)  416.  In  the  case  at  bar,  no  objection  to  the 
form  or  sufficiency  of  the  search  warrant  was  made,  and  the 
court  did  not  err  in  permitting  it  to  be  introduced  in  evidence. 

The  introduction  of  the  search  warrant  shows,  as  plaintiff 
had  a  right  to  show,  that  defendant  charged  that  a  burglary  had 
been  committed  from  a  car  in  which  certain  goods  and  merchan- 
dise, in  custody  of  the  defendant,  had  been  taken,  and  that  the 
officer  to  whom  it  was  directed  was  commanded  to  search  plain- 
tiff's house,  and  to  arrest  plaintiff  if  the  goods  were  found  in 
his  possession,  and  the  return  of  the  officer  on  the  back  of  the 
warrant  showed  the  time  and  manner  of  its  execution,  together 
with  the  result  of  the  search,  and  the  warrant  and  return  thereon 
were  properly  identified  by  the  officer  who  served  the  same. 

By  the  introduction  of  the  search  warrant,  the  genuineness 
of  which  was  not  in  any  way  disputed,  the  fact  that  a  search  of 
plaintiff's  house  had  been  made  by  the  officer,  the  authority  upon 
which  the  search  was  made,  together  with  the  result  of  the  search, 
was  made  clear.  What  better  way  of  providing  these  matters 
did  plaintiff  have,  and  how  was  defendant  prejudiced  thereby? 
The  admission  of  the  search  warrant  in  evidence  tended  merely 
to  establish  certain  facts  alleged  in  the  petition.  If  this  had  been 
the  only  evidence  offered  by  plaintiff  in  support  of  those  allega- 
tions, objection  might  well  have  been  made,  and,  no  doubt,  the 
ruling  of  the  court  would  have  been  different.  It  was  competent 
evidence,  and  went  to  the  jury  for  what  it  was  worth,  together 
with  all  the  other  facts  and  circumstances  appearing  in  evidence 
at  the  trial,  and  under  proper  instructions  by  the  court.  The 
jury  gave  it  such  weight  and  credit  as  it  was  entitled  to,  and  no 
error  was  committed  by  the  court  in  permitting  it  to  be  identified 
and  introduced. 

"To  show  the  institution  of  a  proceeding  complained  of,  the 
original  record,  or  a  duly  certified  copy  thereof,  is  admissible, 
and  is  in  fact  the  only  competent  evidence  of  the  fact,  unless  a 
foundation  is  laid   for  secondary  evidence.     For  this  purpose. 


'     .-  >     ' 
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and  also  to  show  defendant's  connection  with  the  prosecution, 
the  affidavit  or  complaint  on  which  the  warrant  is  issued,  or»the. 
warrant  itself,  is  frequently  produced."     19  Am.  &  Eng.  BnC. " . 
Uw  (2d  Ed.)  694.  ^:y 

"In  an  action  for  malicious  prosecution  against  the  prosecutor,  ^  . 
or  the  justice  before  whom  proceedings  were  instituted,  the' af- 
fidavit   and  warrant  issued    thereon  are  competent    evidence." 
Cooper  V,  Turrentine,  17  Ala.  13. 

"In  an  action  for  maliciously  prosecuting  the  plaintiff  for  z^ 
criminal  offense,  the  affidavit  on  which  the  warrant  for  the  arrest 
was  issued  is  admissible  in  evidence  for  the  plaintiff,  if  it  author- 
ized the  warrant."    Turpin  v,  Remy,  3  Blackf.  (Ind.)  210. 

"A.  charged  B.  before  a  justice  with  having  committed  perjury 
on  a  trial  between  them  in  a  justice's  court,  upon  which  charge 
a  warrant  was  issued  against  B.,  and  he  was  thereon  arrested. 
For  this  arrest,  B.  brought  an  action  for  malicious  prosecution 
against  A.  Held,  that  the  original  affidavit  and  warrant  were 
admissible  evidence  for  plaintiff."  .  Conduit  v.  Dicken,  3  Blackf. 
(Ind.)  216. 

"In  a  suit  for  malicious  prosecution,  the  petition  alleged  arrest 
of  plaintiff  under  process  issued  upon  affidavit  and  com- 
plaint of  defendant,  charging  plaintiff  with  knowingly  cutting 
and  carrying  away  timber  from  land  not  his.  Upon  the  trial, 
the  affidavit  was  introduced,  and,  under  objection,  the  capis  and 
bond  in  the  case,  in  which  plaintiff  was  charged  with  theft.  Held, 
that  it  was  no  variance,  as  affecting  the  liability  of  the  party 
making  complaint,  that  the  proceeding  may  not  have  been  strictly 
regular."     Cooper  v.  Langway,  76  Tex.  121. 

Nor  do  we  agree  with  counsel  for  defendant  that  the  intro- 
duction of  the  search  warrant  was  for  the  sole  purpose  of  prov- 
ing the  result  of  the  criminal  proceedings  against  plaintiff.  The 
rule  announced  in  Sweeney  v.  Perney,  40  Kan.  102,  19  Pac.  328, 
also  in  Casey  z\  Sevatson,  30  Minn.  516,  16  N.  W.  407,  cor- 
rectly states  the  law,  but  in  both  cases  cited  the  judgment  of  ac- 
quittal was  urged  and  relied  upon  by  the  plaintiff  as  a  final  ad- 
judication of  the  controversy  in  favor  of  the  plaintiff,  and 
against  the  defendant.  No  such  contention  is  made  in  this  case, 
but  the  question  of  the  determination  of  the  prosecution  was 
submitted  to  the  jury,  with  other  questions;  and,  while  the  evi- 
dence thereon  is  not  as  strong  and  satisfactory  as  it  might  have 
been,  yet  the  jury  was  satisfied,  and,  no  objections  to  the  instruc- 
tions of  the  court  in  thus  submitting  it  having  been  made,  we 
are  not  disposed  to  disturb  the  finding  of  the  jury  on  the  sub- 
ject, nor  to  criticise  the  action  of  the  court  in  admitting  the 
search  warrant  in  evidence. 

The  fourth  assignment  of  error,  to  our  mind,  presents  the 
only  real  question  in  this  case,  viz.,  "Did  the  court  err  in  over- 
ruling the  defendant's  motion  to  direct  a  verdict  in  its  favor?" 


•       •  • 


V. 


•  •, 
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Befend^nt  insists  that  the  refusal  to  direct  a  verdict  was  error, 

.bed^use :  "  ( 1 )  That  no  such  agency  was  shown  to  exist  between 

/;.(he' defendant  and  witness  J.  !M.  Grimes  as  to  fix  liability  upon 

l.'-.'Che  defendant  for  his  actions.     (2)  That  it  was  not  shown  that 

'.  •  there  was  a  want  of  probable  cause.  (3)  That  the  existence  of 

malice  was  not  established  by  the  evidence.    Let  us  examine  these 

grounds  in  their  order.     The  testimony  of  the  agent  Grimes^ 

which  is  all  the  testimony  in  the  record  bearing  on  the  question 

of  agency,  is  as  follows: 

Direct  Examination.  By  Mr.  White:  "Q.  State  your  name. 
A.  J.  M.  Grimes.  Q.  Where  do  you  live?  A.  I  live  at  Howe. 
Q.  What  is  your  business  ?  A.  Well,  I  am  agent  of  the  C,  R.  I. 
&  P.  Railroad  Company.  Q.  Agent  for  the  Chicago,  Rock  Is- 
land Railway  Company  ?  A.  Yes,  sir.  Q.  You  were  agent  of  the 
Rock  Island  Railroad  Company  during  the  month  of  January  of 
this  year,  Mr.  Grimes?  A.  Yes,  sir.  Q.  Is  that  your  signature? 
(Handing  witness  original  information.  Witness  examines  affi- 
davit.) A.  Yes,  sir.  Q.  As  agent  for  the  C,  R.  I.  &  P.  Railway 
Company,  what  are  your  duties  ?  A.  Well,  I  have  various  duties. 
I  don't  know  as  I  could  tell  you  all  the  duties  I  do  have.  Q.  The 
station  is  in  your  charge,  is  it?  A.  Yes,  sir.  Q.  The  goods  of 
the  company  are  transferred  under  your  charge,  and  under  your 
protection?  A.  Yes,  sir.  Q.  The  goods  in  transit  in  the  freight 
yards  are  under  your  care  and  supervision?  A.  Yes,  sir.  Q.  In 
what  capacity  for  yourself,  or  for  the  C,  R.  I.  &  P.  Railway 
Company,  did  you  make  that  affidavit?  (Defendant  objects. 
There  is  no  proof  that  he  was  authorized  to  make  that  affidavit 
by  his  employers,  or  that  it  came  in  the  scope  of  his  authority.) 
By  the  Court:  You  might  as  well  settle  that  now.  By  Mr. 
White :  Q.  Whose  goods  were  you  attempting  to  recover  on  the 
26th  day  of  January?  (Objected  to  as  incompetent,  irrelevant, 
and  immaterial.)  By  the  Court:  I  will  let  him  answer  the  ques- 
tion. (Objection  overruled.  Defendant  excepts.)  A.  The  goods 
belonged  to  Dawson  and  Echols,  of  Little  Rock.  Q.  In  whose 
care  and  custody  were  these  goods  at  the  time  they  were  stolen  ? 
A.  They  were  in  mine,  I  suppose,  as  agent  of  the  C,  R.  I.  &  P. 
Railway  Company.  Q.  They  were  goods  in  transit,  being  shipped 
by  the  C,  R.  I.  &  P.  Railway  Company  ?  A.  Yes,  sir.  Q.  Now, 
then,  for  whom  were  you  attempting  to  recover  the  goods  that 
had  been  stolen?  A.  Well,  do  you  want  me  to  state  the  case? 
Q.  I  want  you  to  state,  in  other  words,  were  the  goods  for  your 
own  personal  use,  or  to  be  returned  to  the  Rock  Island  Railroad 
Company?  A.  To  be  returned  to  the  C,  R.  I.  &  P.  R.  R-  Co. 
Q.  I  want  to  ask  him  now  for  whom  he  signed  the  original  affi- 
davit? It  is  signed  by  him  as  agent  of  the  C.,  R.  I.  &  P.  Railway 
Company.  (Defendant  objects  to  that  as  incompetent,  irrele- 
vant, and  immaterial,  for  the  reason  it  is  not  proof  to  show  what 
his  authority  was.)     By  Mr.  White:    We  can  also  show  that  he 
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was  at  that  time  engaged,  as  he  thought,  in  the  service  of  the 
company.  Now  we  have  shown  that  in  his  official  capacity  as 
agent  of  the  C,  R.  I.  &  P.  Railway  Company  he  has  the  prop- 
erty charged  to  have  been  stolen  in  his  possession  as  agent;  that 
he  has  charge  of  that  property,  and  it  is  his  duty  to  protect  that 
property.  By  the  defendant :  He  is  not  charged  with  that.  By 
the  Court :  He  is  agent  of  the  company,  and  if  he  hasn't  testified 
to  it  already  he  possibly  would.  By  Mr.  Day:  Q.  Do  you  say 
you  had  the  meat  at  the  station  ?  A.  In  a  car  out  in  the  yard. 
By  the  Court:  Q.  Was  that  car  registered  when  it  passed 
through  your  station?  Did  you  register  it,  or  take  any  list  of  it, 
or  anything  of  the  kind  ?  A.  Yes,  sir^  Q.  You  did  that  ?  A.  Yes, 
sir.  By  the  Court:  I  think  I  will  let  you  ask  the  question.  (De- 
fendant excepts.)  By  Mr.  White:  Q.  By  whom  and  in  what  ca- 
pacity did  you  sign  that  affidavit?  A.  Well,  I  signed  it  in  the 
capacity  as  agent,  but  I  had  no  authority  from  my  superior  offi- 
cers to  do  it.  I  signed  it  as  agent  of  the  company.  I  had  no  au- 
thority for  that.  Q.  You  had  no  written  authority  to  do  it.  A. 
No,  sir.  I  had  no  written  authority.  Q.  But,  if  I  understand 
your  statement,  you  did  that  as  agent  of  the  C,  R.  I.  &  P.  Rail- 
way Company  ?  A.  Yes,  sir.  Q.  And  not  for  yourself  ?  A.  No, 
sir;  not  for  myself." 

Cross-examination.  By  Mr.  Day:  "Q.  You  say  you  had  no 
authority  whatever  from  your  superior  officers  to  make  that  af- 
fidavit to  search  for  that  meat?  A.  No,  sir.  Q.  Did  you  have 
any  other  kind  of  authority,  written  or  otherwise?  A.  No,  sir; 
I  didn't  have  any  written  authority,  or  any  kind,  only  what  I 
found.  Q.  What  was  that  ?  A.  The  salt  I  found.  Q.  You  didn't 
understand  my  question,  Mr.  Grimes.  Did  you  have  any  author- 
ity of  any  kind?  You  said  you  had  no  written  authority  from 
your  superior  officers.  Did  you  have  any  authority  of  any  kind 
to  institute  searches  for  the  company?  A.  No,  sir.  Q.  Did  that 
come  within  the  scope  of  your  authority?  A.  No,  sir;  I  don't 
think  it  did.  We  have  circulars  from  the  company  with  informa- 
tion of  that  kind.  Q.  Does  not  come  within  the  scope  of  your 
authority?  A.  No;  legal  matters  do  not.  Q.  Then  I  understand 
you  say  you  had  no  authority  to  institute  searches,  make  com- 
plaints agains  the  railroad  Company?  A.  I  didn't  have  any  in 
that  case.  Q.  Have  you  in  any  case,  unless  the  authority  comes 
special?  A.  I  don't  think  I  would  on  an  occasion  like  that.  Q. 
And  you  were  given  no  authority  to  do  that?  A.  No,  sir ;  I  wasn't 
given  any  authority." 

This  evidence,  if  it  proves  anything,  shows  that  Grimes  was 
the  agent  of  the  defendant  at  Howe;  that  as  such  agent. the  goods 
of  the  defendant,  transferred  and  in  transit,  were  in  his  care, 
custody,  and  supervision;  that  he  was  engaged,  at  the  time  the 
search  warrant  was  issued,  in  the  seiVice  of  the  defendant;  that 
the  goods  had  been  stolen  from  the  company,  and  said  goods,  at 
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the  time  they  were  stolen,  were  in  his  care,  custody,  and  super- 
vision, and  at  the  time  he  caused  the  search  warrant  to  be  is- 
sued he  was  trying  to  locate  and  recover  back  for  the  defend- 
ant company,  not  for  himself  personally,  the  goods,  which  it  was 
his  duty,  as  such  agent,  to  care  for  and  protect.  These  salient 
points  are  nowhere  in  the  record  denied;  in  fact,  they  stand  ad- 
mitted. Now,  was  he  acting  within  the  scope  of  his  duties  when 
he  signed  the  affidavit  as  the  agent  of  the  defendant  company? 

[5]  We  are  not  unmindful  of  the  difficulties  to  be  encountered 
in  the  solution  of  this  question.  There  is  an  amazing  lack  of 
uniformity  in  the  decisions  of  courts  on  this  question,  yet,  after 
a  critical  examination  of  the  cases,  we  are  inclined  to  the  view 
presented  by  counsel  for  defendant  in  error  that  there  is  in  all 
the  reported  cases  '*a  marked  distinction,  in  the  liability  of  the 
master  for  the  act  of  his  servant,  between  those  cases  wherein  the 
result  of  the  act  of  the  servant  was  to  inflict  punishment  upon 
the  offender,  or  to  vindicate  justice,  and  those  cases  wherein  the 
servant  was  attempting  to  protect  the  master's  property,  which 
was  under  his  care  and  supervision,  or  to  recover  this  property 
back  after  it  had  been  taken."    Defendant's  brief,  page  8. 

**The  later  decisions,  however,  incline  to  the  rule  making  the 
principal  liable  for  acts  of  the  agent,  done  within  the  scope  of  his 
employment,  though  they  be  wanton  or  malicious."  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  1156,  and  the  many  cases  there  cited. 
Also :  "It  seems  to  be  the  better  doctrine  that,  where  a  prosecu- 
tion, which  is  maliciously  instituted  by  an  agent  of  a  corporation, 
is  in  the  line  of  his  duty,  for  the  purpose  of  benefit  to  his  princi- 
pal, and  not  for  any  object  personal  to  himself,  the  corporation 
will  be  held  responsible."  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1157. 

It  has  been  held  in  Missouri  that,  where  an  express  agent, 
charged  with  the  duty  of  protecting  property  and  collecting 
charges  thereon,  attempts  to  collect  charges  on  property  unlaw- 
fully taken  without  payment  of  the  charges,  and  in  such  attempt, 
as  agent,  mistakenly  institutes  a  criminal  prosecution  without 
probable  cause,  the  principal  will  be  liable  in  an  action  for  ma- 
licious prosecution,  though,  where  the  agent  acts  as  a  citizen,  and 
for  the  purpose  of  vindicating  justice,  the  rule  is  otherwise. 
Cameron  v.  Pac.  Ex.  Co.,  48  Mo.  App.  99;  Gillett  v.  Mo.  Valley 
R.  R.  Co.,  55  Mo.  315,  17  Am.  Rep.  653. 

"A  private  corporation,  like  an  individual,  is  liable  for  the  acts 
of  its  agents  in  instituting  a  malicious  prosecution  authorized 
and  ratified  by  the  corporation,  or  within  the  scope  of  authority 
covered."  Farmers'  Mut.  Life  Ins.  Co.  v.  Stewart,  167  Ind.  544, 
79  N.  E.  490;  Cooley  on  Torts,  pp.  200-205 ;  10  Cyc.  1203,  1208, 
1211,  1217;  19  A.  &  E.  Enc.  Laws  (2d  Ed.)  691,  692;  Penn., 
etc.,  V,  Weddle,  100  Ind.  138;  Am.  Ex.  Co.  v.  Patterson,  73  Ind. 
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430;  Markley  v.  Snow,  207  Pa.  AA7,  56  Atl.  999,  64  L.  R.  A.  685; 
Carter  v.  Howe  Mach.  Co.,  51  Md.  290,  34  Am.  Rep.  311. 

There  is  a  marked  distinction  between  an  act  done  for  the 
purpose  of  protecting  the  property  by  preventing  a  felony  or  re- 
covering it  back,  and  an  act  done  for  the  purpose  of  punishing 
the  offender  for  that  which  has  already  been  done.  Clark  & 
Syles,  Agency,  vol.  1,  p.  1087. 

In  Phoebe  A.  Staples  v,  John  M.  Schmidt,  18  R.  I.  224,  26  Atl. 
193,  19  L.  R.  A.  824,  the  Supreme  Court  of  the  state  of  Rhode 
Island,  in  discussing  this  subject,  says:  "It  remains  to  apply 
these  principles  to  the  case  at  bar  The  servant  in  this  case  was 
left  with  an  assistant  in  charge  of  his  master's  store.  His  ordi- 
nary duties  were  undoubtedly  to  show  goods,  and  to  sell  them 
to  customers.  It  was,  however,  equally  his  duty  to  protect  his 
master's  property  from  pilfering.  The  acts  complained  of  were 
evidently  done  with  that  intention.  The  arrest  was  for  the  pur- 
pose of  searching  for  and  recovering  the  master's  property,  not 
with  the  object  of  punishing  crime  against  the  public.  The  es- 
tablishment was  not  a  railroad  station,  where  the  multiplicity  of 
employees  confines  each  one  to  a  narrow  round  of  duties,  where 
special  officers  are  stationed  to  preserve  order  and  detain  crim- 
inals; nor  a  large  dry  goods  emporium,  where  detectives  and 
watchmen  are  employed  to  guard  against  thieves.  The  servant 
here  was  a  salesman  and  custodian  in  one.  Whatever  the  master 
might  do  in  the  protection  of  his  property,  he  expected  his  serv- 
ant to  do  in  his  absence.  If  the  servant  had  seen  the  plaintiff  take 
up  and  secrete  the  package  of  spoons  in  question,  and  had  al- 
lowed her  to  walk  away  with  them  unmolested,  could  any  one 
say  that  he  had  not  been  derelict  in  his  duty  to  his  master?  If, 
in  performance  of  his  duty,  he  mistook  the  occasion  for  it,  or 
exceeded  his  powers,  or  employed  an  improper  degree  of  com- 
pulsion, the  mistake  and  the  excess  must  be  answered  for  by  the 
master."  And,  following  the  rule  as  announced  in  the  Supreme 
Court  of  Minnesota,  in  Smith  v.  Munch  et  al.,  65  Minn.  256,  68 
X.  \V.  19,  says:  ''While  there  is  much  conflict  in  the  decisions 
as  to  when  a  master  is  liable  for  the  intentional  torts  of  his  serv- 
ant, yet  the  tendency  of  the  modern  authorities  is  to  extend  the 
liability  of  the  master  in  such  cases;  and  the  general  rule  may 
now  be  said  to  be  that  a  master  is  responsible  for  the  torts  of  his 
servant  done  with  a  view  to  the  furtherance  of  the  master's  busi- 
ness, whether  the  same  be  done  negligently  or  willfully,  but  within 
the  scope  of  his  agency.  The  fact  that  the  servant,  in  commit- 
ting the  tort,  may  have  been  exceeding  his  actual  authority  or 
even  disobeyed  his  express  instructions,  does  not  alter  the  rule. 
We  think  that  the  facts  of  the  present  case  bring  it  within  this 


case." 


The  Supreme  Court  of  North  Carolina,  in  Jackson  v.  Amer- 
ican Telegraph  &  Tel.  Co.,  139  N.  C.  347,  51  S.  E.  1015,  70  L. 
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R.  A.  738,  says:  "In  this  case  the  jury  has  found  that  the  de- 
fendant, by  its  servant,  caused  the  plaintiff  to  be  unlawfully  ar- 
rested, for  the  purpose  of  putting  him  out  of  the  way,  so  that  its 
agents  and  servants  might  erect  telephone  and  telegraph  poles 
on  his  land.  If  this  is  not  an  act  done  in  the  course  of  the  em- 
ployment, and  in  the  furtherance  of  the  master *s  business,  for 
his  benefit  and  advantage,  it  would  be  hard  to  conceive  of  one 
which  would  come  under  that  class." 

[3]  And  a  case  very  much  in  point  is  Wheeler  &  Wilson  Mfg. 
Co.  and  Another  v,  Boyce,  reported  in  36  Kan.  350,  13  Pac.  609, 
59  Am.  Rep.  571,  wherein  the  rule  in  this  class  of  cases  is  stated 
as  follows:  **To  make  the  corporation  responsible,  it  is  not  nec- 
essary, as  plaintiffs  in  error  contend,  that  the  principal  should 
have  directly  authorized  the  particular  wrongful  act  of  the  agent, 
or  should  have  subsequently  ratified  it.  Judge  Story,  in  treat- 
ing of  the  liability  of  principals  for  the  acts  of  their  agents,  says 
'that  the  principal  is  held  liable  to  third  persons  in  a  civil  suit  for 
the  frauds,  deceits,  concealments,  misrepresentations,  torts,  neg- 
ligences, and  other  malfeasances  or  misfeasances  and  omissions 
of  duty  of  his  agent  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  or  justify,  or  participate  in,  or, 
indeed,  know  of,  such  misconduct,  or  even  if  he  forbade  or  dis- 
approved of  them,'  and  to  sustain  this  case  he  cites  numerous 
authorities.  'In  all  cases,'  he  says,  *the  rule  applies,  respondeat 
superior,  and  it  is  founded  upon  public  policy  and  convenience, 
for  in  no  other  way  could  there  be  any  safety  to  third  persons 
in  their  dealings,  whether  directly  with  the  principal,  or  indi- 
rectly with  him  through  the  instrumentality  of  agents.'  Story, 
Ag.  452."  See,  also,  Moore  z/.  A.,  T.  &  S.  F.  Ry.  Co.,  20  Okl. 
682,  110  Pac.  1059. 

[4]  The  third  ground  of  the  motion  to  direct  a  verdict  is : 
"That  the  existence  of  malice  was  not  established  by  the  evi- 
dence." Malice  may  be  inferred  from  want  of  probable  cause. 
It  is  an  inference  which  the  jury  may  or  may  not  draw  from  the 
want  of  probable  cause.  To  be  sure,  there  was  no  express  mal- 
ice shown,  but  plaintiff  was  not  required  to  prove  express  mal- 
ice, in  the  ordinary  significance  of  the  term.  To  prove  malice, 
sufficient  to  warrant  a  verdict,  the  ill  will,  hatred,  or  resentment 
of  defendant  toward  plaintiff  may  be  inferred  by  the  jury  from 
want  of  probable  cause,  or  other  good  reason.  The  question  was 
fairly  submitted  to  the  jury  under  proper  instructions  by  the 
Court.  By  the  verdict,  the  jury  found  that  there  was  malice  in 
the  bringing  of  the  criminal  prosecution,  and  it  is  not  for  us  to 
say  that  they  were  mistaken. 

The  fifth  assignment  of  error  raised  by  defendant  in  its  brief, 
"that  the  court  erred  in  overruling  defendant's  motion  for  a 
new  trial,"  is,  in  our  opinion,  untenable;  the  only  serious  conten- 
tion of  counsel  seeming  to  be  that  the  finding  of  the  jury  was 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        107 

Chesapeake  &  O.  Ry.  Co.  et  al.  v.  White's  Adm'x  et  al 

made  under  the  influence  of  passion  and  prejudice.  This  we  do 
not  think  it  the  case.  Plaintiff,  as  shown  by  the  testimony,  was 
an  honest,  law-abiding  citizen ;  he  had  never  been  charged  or  ac- 
cused of  a  crime  before  this;  he  was  by  this  proceeding  sub- 
jected to  great  humiliation  and  disgrace,  and  his  house  was  put 
into  great  disorder  and  confusion  by  the  unwarranted  search; 
suspicion  among  his  friends  and  neighbors  was  necessarily  cast 
upon  him  by  the  wrongful  acts  of  defendant;  the  privacy  of  his 
home  was  interfered  with,  and  his  family  made  to  endure  the 
shame  and  disgrace  which  always  attend  such  acts.  The  dam- 
ages assessed  doubtless  exceeded  the  injury  done  to  the  goods; 
but  the  jury,  as  it  has  a  right  to  do,  assessed  the  damages  with 
reference  to  the  feeling  of  plaintiff  and  the  disturbance  of  his 
family.  Plaintiff  made  out  at  least  a  prima  facie  case,  and  the 
questions  were  submitted  to  the  jury  under  proper  instructions 
by  the  court,  and  no  objections  were  made  in  defendant's  brief 
to  the  same,  and  it  is  presumed,  therefore,  that  they  were  satis- 
factory to  it. 

After  a  careful  investigation  of  the  whole  record,  we  fail  to 
find  error  which  would  warrant  a  reversal,  and  the  judgment  of 
the  district  court  of  Le  Flore  county  should  therefore  be  af- 
firmed. 

Per  Curiam.    Adopted  in  whole. 


Chesapeake  &  O.  Ry.  Co.  et  al,  v.  White's  Adm'x  et  al 

(Court  of  Appeals  of  Kentucky,  Feb.  20,  1912.) 
[143  S.  W.  Rep.  1046.] 

Witness — Support  for  Witness'  Recollections — Admissibility. — ^A 
witness  who  has  testified  to  an  important  transaction  may  be  per- 
mitted to  state  briefly  the  reasons  why  he  remembers  the  occur- 
rence, though  the  extraneous  facts  or  circumstances  have  no  rela- 
tion to  the  subject-matter  under  investigation,  and  hence,  on  an  is- 
sue of  whether  a  telegraph  operator  told  another  railway  employee 
that  a  certain  train  was  thirty  minutes  late,  the  operator  could  tes- 
tify that  he  knew  the  train  was  on  time  and  so  told  several  persons, 
but  it  was  proper  to  exclude  testimony  of  other  witnesses  as  to 
what  information  they  received  from  the  operator  on  the  morning 
in  question  in  response  to  inquiries  as  to  whether  the  train  was  on 
time. 

Appeal  and  Error — Harmless  Error — Order  of  Proof. — While,  in 
action  against  a  railroad  company  for  death  of  a  section  foreman 
who  was  injured  by  collision  between  a  train  and  his  hand  car,  the 
action    being   based   on   the   doctrine   of   discovered  peril,   testimony 
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that  the  train  ran  about  three  train  lengths  beyond  the  hand  car 
before  it  stopped  should  have  been  induced  in  chief,  it  was  not  re- 
versible error  to  receive  it  in  rebuttal  of  testimony  for  the  company 
that  the  distance  was  only  about  one  train  length. 

Master  and  Servant — Death  of  Employee — Misinformation  as  to 
Movement  of  Trains.* — A  railroad  company  is  liable  for  death  of  a 
section  foreman  whose  hand  car  was  struck  by  a  train  running  on 
schedule  time  if  the  accident  resulted  from  information  given  by  an 
operator  to  him  that  the  train  was  thirty  minutes  late,  regardless  of 
negligence  in  giving  such  misinformation. 

Master  and  Servant — Collision  with  Hand  Car — Discovered  Peril — 
Evidence. — In  an  action  against  a  railway  company  for  death  of  a 
section  foreman  whose  hand  car  was  struck  by  a  train,  evidence 
that  the  foreman's  peril  was  discovered  while  the  train  was  800  feet 
away,  and  that  the  train  could  have  been  stopped  within  that  dis- 
tance, supported  an  instruction  on  the  question  of  discovered  periL 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Joseph  'White's  administratrix  and  others  against 
the  Chesapeake  &  Ohio  Railway  Company  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.     Affirmed. 

Shelby  &  Shelby  and  IVillis,  Todd  &  Bond,  for  appellants. 
Geo.  L.  Pickett  and  Ralph  Gilbert,  for  appellees. 

Carroll,  J.  This  action  was  brought  to  recover  damages  for 
the  death  of  Joseph  White.  The  negligence  charged,  and  upon 
which  the  case  was  tried,  was  misinformation  g^ven  to  the  de- 
cedent by  the  telegraph  operator  at  Shelbyville  and  the  failure 
of  the  persons  in  charge  of  the  train  by  which  he  was  killed  to 
avoid  the  injury  after  his  peril  was  discovered.  Upon  a  trial 
there  was  a  judgment  for  $10,500  against  the  appellant  com- 
pany. A  reversal  is  asked  for  alleged  errors  in  the  admission 
and  rejection  of  evidence  and  in  instructing  the  jury. 

The  facts  are  substantially  these:  The  decedent,  White,  was 
an  old  and  experienced  section  foreman,  and  had  served  in  that 
capacity  with  different  railroad  companies.  He  had  been  em- 
ployed at  the  time  of  his  death  about  six  months  as  foreman  of 

♦For  the  authorites  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  railroad  companies,  as  employers,  for  injuries  to 
employees,  other  than  those  engaged  at  the  time  of  the  accident  in 
coupling  and  uncoupling  cars,  sustained  while  they  are  on  railroad 
tracks,  and  caused  by  the  operation  of  trains,  engines,  or  street  cars, 
see  first  foot-note  of  Fletcher  z\  Freeman-Smith  Lumber  Co.  (lArk.), 
41  R.  R.  R.  137,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  137;  last  foot-note 
of  Nivert  v.  Wabash  R.  Co.  (Mo.),  40  R.  R.  R.  659,  63  Am.  &  Eng. 
R.  Cas.,  N.  S..  659;  fifth  head-note  of  Wolfe  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  Car.),  40  R.  R.  R.  653,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
653;  first  foot-note  of  Smith  v.  Southern  Pac.  Co.  (Ore.),  39  R.  R. 
R.  600,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  600. 
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the  section  at  Shelbyville,  which  included  several  miles  of  the 
track  east  of  Shelbyville.  On  the  24th  day  of  February,  1911, 
he  was  at  the  railroad  depot  in  Shelbyville  shortly  before  9 
o'clock  in  the  morning.  There  was  due  at  that  station  at  9 
o'clock  train  No.  21,  a  fast  passenger  train  of  the  Chesapeake  & 
Ohio  Railway  Company,  on  its  way  from  the  East  to  Louisville. 
White  had  some  work  to  do  on  his  section  east  of  Shelbyville, 
and  there  is  evidence  showing  that  a  few  minutes  before  9 
o'clock  he  inquired  of  John  Kent,  an  assistant  telegraph  operator 
at  Shelbyville,  if  the  Chesapeake  &  Ohio  train  No.  21  was  on 
time,  and  that  Kent  informed  him  that  this  train  was  a  half  hour 
late,  and  that,  upon  receiving  this  information,  White  ordered 
his  section  crew  who  were  at  the  depot  to  get  the  hand  car  ready 
and  start  up  the  track  east  towards  their  intended  work,  which 
was  done.  When  the  hand  car  with  White  and  the  section  crew 
reached  a  point  three-quarters  of  a  mile  east  of  Shelbyville,  they 
discovered  this  fast  train  approaching  at  a  high  rate  of  speed. 
They  at  once  attempted  to  remove  the  hand  car  from  the  track, 
and  succeeded  in  getting  some  of  the  wheels  off,  but,  before  the 
hand  car  was  taken  from  the  track,  the  engine  struck  it,  and 
some  part  of  the  hand  car  hit  White,  causing  injuries  from  which 
he  died  during  the  day. 

[1]  Before  taking  up  that  theory  of  the  case  that  relates  to 
the  discovery  of  the  peril  of  White,  we  will  dispose  of  the  ques- 
tions relating  to  the  information  given  by  the  telegraph  operator 
to  White  as  to  the  time  of  this  train.  Ed  Carney,  a  section  hand, 
said  that  he  was  at  the  depot,  and  saw  White  go  into  the  ticket 
office  where  Kent  attended  to  his  duties,  and  heard  him  ask  Kent 
how  train  No.  21  was  running,  and  Kent  told  him  it  was  30  min- 
utes late ;  that,  when  he  received  this  information  from  Kent, 
White  came  out  of  the  depot,  took  out  his  watch  and  looked  at 
it,  and  then  ordered  the  section  crew  to  get  the  hand  car.  Dig- 
gers, another  section  hand,  said  that  he  went  into  the  ticket  office 
with  White,  and  heard  him  and  Kent  talking,  and  in  the  course 
of  the  conversation  he  heard  White  ask  Kent  if  he  knew  what 
time  No.  21  would  be  there,  and  Kent  told  him  that  No.  21  was 
about  30  minutes  late;  that  then  White  took  out  his  watch  and 
looked  at  it,  and  called  to  the  section  hands  to  get  ready.  Evi- 
dence of  persons  who  had  been  train  telegraph  operators  at  Shel- 
byville was  also  introduced  in  behalf  of  appellee  to  show  that 
it  was  customary  and  usual  for  section  foremen  to  inquire  of  the 
telegraph  operator  how  the  trains  were  running;  that  is,  whether 
they  were  on  time  or  not.  John  Kent,  introduced  for  the  ap- 
pellant railway  company,  testified,  in  substance,  that  he  was  the 
assistant  telegraph  operator  at  Shelbyville,  and  that  White  came 
in  the  office  shortly  before  9  o'clock,  and  while  he  was  in  there 
one  or  two  persons  called  him.  Kent,  up  over  the  telephone  and 
asked  if  train  No.  21  was  on  time,  and  he  told  them  in  the  hear- 
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ing  of  White  that  that  train  was  on  time.  He  further  said  that 
he  had  asked  the  dispatcher  at  Louisville  about  the  time  of  this 
train,  and  was  informed  by  him  that  it  was  on  time.  He  also 
said  that  he  told  White  that  he  had  heard  over  the  wire  that  the 
train  was  on  time ;  that,  while  White  was  in  there,  Lee,  the  chief 
telegraph  operator  at  Shelbyville,  came  in,  and  that  he  told  him 
in  the  presence  and  hearing  of  White  that  the  train  was  on  time, 
and  denied  that  he  told  White  or  any  person  that  it  was  30  min- 
utes late.  Lee,  the  chief  telegraph  operator,  said  that  shortly 
before  9  o'clock  he  went  into  the  office,  and  saw  W^hite  in  there, 
and  was  informed  by  Kent,  in  the  presence  and  hearing  of  White, 
that  train  No.  21  was  on  time;  that,  in  answer  to  several  inquiries 
over  the  telephone  as  to  the  time  of  this  train,  he  stated  to  the 
persons  calling  for  the  information,  in  the  hearing  of  White, 
that  the  train  was  on  time;  that  he  had  been  in  the  office  since 
about  half  past  8,  and  did  not  hear  White  ask  Kent  for  any  in- 
formation about  this  train  or  hear  Kent  give  him  any.  The  ap- 
pellant then  offered  as  a  witness  Eugene  Harbeson,  a  citizen  of 
Shelbyville,  and  asked  him  if  he  called  up  over  the  telephone  the 
depot  office,  and  inquired  about  the  time  of  the  train.  In  re- 
sponse to  this  question  he  said  that  about  a  quarter  to  9  he  did, 
but  that  he  did  not  know  who  he  was  talking  to  over  the  tele- 
phone or  who  answered  him.  He  was  then  asked  what  informa- 
tion he  received  as  to  the  time  of  the  train.  To  this  question  ob- 
jection was  made,  and  it  was  avowed  that,  if  permitted  to  answer, 
the  witness  would  say  that  the  train  was  reported  on  time.  John 
W.  Holland,  also  a  resident  of  Shelbyville,  was  introduced  as  a 
witness  for  the  appellant,  and  asked  if  on  the  morning  in  ques- 
tion he  made  inquiries  over  the  telephone  as  to  the  time  of  this 
train,  and,  in  reply,  he  said  he  called  up  the  office  about  8:30, 
and  made  inquiry  as  to  the  time  of  the  train.  He  was  then  asked 
what  informartion  he  received,  but  to  this  question  objection  was 
made,  and  it  was  avowed  that  the  witness,  if  permitted  to  answer, 
would  state  that  the  train  was  reported  to  him  as  being  on  time. 
He  was  not  asked  who  he  made  the  inquiry  of  or  who  gave  him 
the  information. 

It  is  insisted  that  this  rejected  evidence  of  Harbeson  and  Hol- 
land was  competent  and  material,  and  that  the  court  committed 
serious  error  to  the  prejudice  of  appellant  in  refusing  to  permit 
these  witnesses  to  testify  what  information  they  received  as  to 
the  time  of  this  train.  It  is  well-established  rule  in  the  law 
of  evidence  that  a  witness  who  testified  to  an  important  trans- 
action may  be  allowed  to  relate  briefly  the  reasons  why  he  re- 
members the  occurrence,  although  the  relation  of  these  extran- 
eous facts  or  circumstances  may  have  no  connection  with  the 
subject-matter  under  investigation.  This  character  of  evidence 
is  admitted  for  the  purpose  of  permitting  the  witness  to  support 
his  testimony  by  his    recollections  of    other    independent  facts 
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that  served  to  fix  in  his  memory  the  transaction  he  was  called 
on  to  testify  concerning.  1  Wigmore  on  Evidence,  §§  655,  730; 
1  Elliott  on  Evidence,  §  189;  volume  2,  §  380.  And  so,  under 
this  rule,  it  was  competent  for  Kent  to  testify  that  he  knew  that 
train  No.  21  was  on  time  and  had  so  told  several  other  persons 
for  the  purpose  of  corroborating  his  evidence  that  he  did  not  tell 
White  the  train  was  late.  But  we  do  not  think  this  rule  of  evi- 
dence should  be  extended  to  Holland  and  Harbeson.  Neither 
of  them  were  parties  to  the  transaction.  They  did  not  know 
from  whom  they  received  the  information  that  the  train  was  on 
time;  and,  if  they  had  been  allowed  to  answer  the  rejected  ques- 
tions, their  answers  would  not  have  corroborated  Kent,  as  they 
could  not  say  that  they  received  the  information  from  Kent. 
But,  if  they  could  have  testified  that  the  conversations  were  had 
with  Kent,  their  evidence  would  yet  be  incompetent,  because  the 
rule  that  we  have  alluded  to  should  not  be  extended  further  than 
to  allow  Kent  to  testify  to  information  given  to  inquirers  about 
the  time  of  this  train.  The  court  permitted  Kent  to  relate  every 
circumstance  that  tended  to  show  that  he  knew  the  train  was  on 
time,  thus  supporting  his  evidence  that  he  did  not  make  the 
statement  attributed  to  him  by  Biggers  and  Carey,  and  this  we 
think  is  as  far  as  the  rule  admitting  extraneous  facts  to  support 
a  witness  should  be  extended.  If  this  rejected  evidence  should 
be  admitted,  we  would  have  not  only  Kent  telling  that  he  gave 
information  to  inquiring  parties  that  this  train  was  on  time,  but 
we  would  have  the  parties  who  made  inquiries  saying  they  re- 
ceived information  to  this  effect.  There  was  no  denial  or  con- 
tradiction of  the  fact  that  Kent  gave  the  information  he  stated 
he  did  to  persons  making  inquiries  about  the  train,  and  the  com- 
petency of  this  evidence  rests  solely  upon  the  ground  that  it  cor- 
roborated his  evidence  that  he  did  not  give  the  information  to 
White,  testified  to  by  Carey  and  Biggers.  We  have  not  been 
cited  to,  nor  do  we  know  of,  any  authority  that  would  let  the 
parties  to  whom  the  witness  testifying  to  the  main  transaction 
referred  tell  that  the  witness  said  to  them  what  he  testified  he 
did  say.  This  extension  oiF  the  rule  would  bring  into  many  cases 
a  great  deal  of  wholly  extraneous  matter,  would  incumber  the 
case  with  the  evidence  of  third  parties  having  no  direct  relation 
to  the  issue  in  controversy,  and  would  direct  the  attention  of  the 
jury  to  matters  having  no  connection  with  the  case. 

[2]  The  evidence  as  to  the  discovered  peril  of  White  is  sub- 
stantially this:  The  testimony  for  appellee  conduced  to  show 
that  the  train  run  some  800  feet  after  it  struck  the  hand  cai;, 
and  that  the  hand  car  at  the  place  it  was  struck  could  have  been 
seen  some  800  feet  by  the  persons  in  charge  of  the  engine ;  while 
witnesses  for  the  railroad  company  said  that  a  curve  and  a  cut 
obstructed  the  view  to  such  an  extent  that  the  hand  car  could 
not  have  been  seen  quite  so  far.    The  engineer  testified  that  the 
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first  information  he  had  of  the  hand  car  was  given  to  him  by  the 
fireman,  and  that  he  at  once  made  every  possible  effort  to  stop  the 
train.  He  said  he  was  about  175  feet  from  the  hand  car  when 
he  first  saw  it,  and  that  he  could  and  did  stop  the  train  in  about 
525  feet.  The  fireman  said  that  the  train  run  about  a  train 
length  after  striking  the  hand  car,  and  that  the  train  was  421 
feet  long.  Both  the  fireman  and  engineer  claimed  that  the  cut 
and  the  curve  prevented  them  from  seeing  the  hand  car  any 
sooner,  although  both  of  them  said  they  were  on  the  lookout. 
After  the  evidence  for  the  appellant  company  was  concluded, 
W.  P.  Johnson  and  T.  S.  Byers  were  introduced  by  the  appellee, 
and,  over  the  objection  of  counsel  for  the  appellant,  testified 
that  they  were  passengers  on  the  train,  and  that  it  run  alx>ufr 
three  train  lengths  beyond  the  hand  car  before  it  stopped. 

Complaint  is  made  about  the  ruling  of  the  court  in  permitting 
Byers  and  Johnson  to  testify  in  rebuttal  to  the  distance  the  train 
run  after  striking  the  hand  car.  The  objection  that  this  evidence 
should  have  been  introduced  in  chief  is  we  think  well  taken,  but 
it  was  not  very  material  evidence,  and,  besides,  was  merely  cu- 
mulative. The  error  in  the  time  of  the  introduction  of  this  evi- 
dence is  not  important  enough  to  amount  to  reversible  error. 

[3]  The  court  instructed  the  jury,  in  substance,  that,  if  they 
l)elieved  from  the  evidence  that  it  was  a  custom  of  long  stand- 
ing for  the  telegraph  operator  to  furnish  information  to  section 
foremen  as  to  when  trains  were  on  time  or  delayed,  then  it  was 
the  duty  of  the  telegraph  operator  to  furnish  White  upon  his  re- 
quest the  correct  information  concerning  train  No.  21 ;  and,  if 
they  further  believed  that  White  made  inquiry  and  was  informed 
by  the  operator  that  train  No.  21  was  30  minutes  late,  and  that 
White,  relying  on  this  information,  went  out  on  his  hand  car, 
and  while  exercising  ordinary  care  for  his  own  safety  and  as  a 
direct  result  of  the  erroneous  information  was  killed,  they 
should  find  for  the  plaintiff.  In  another  instruction  they  were 
told  that  it  was  the  duty  of  those  in  charge  of  the  train  to  use 
ordinary  care  to  avoid  striking  the  deceased  after  having  discov- 
ered his  presence  on  the  track,  having  due  regard  for  the  safety 
of  those  on  board  the  train;  and,  if  the  jury  believed  from  the 
evidence  that  there  was  failure  on  the  part  of  the  employees  to 
exercise  such  care  and  by  reason  thereof  he  was  killed,  they 
should  find  for  the  plaintiff.  Other  instructions  were  given, 
correctly  submitting  the  railroad  company's  side  of  the  case  to 
the  jury.  The  instruction  relating  to  the  information  given  by 
the  telegraph  operator  to  White  is  criticised,  because  it  omits  the 
word  "negligence."  It  is  said  that  the  instruction  should  have 
read  that  if  the  operator  "negligently"  gave  this  information; 
but  it  was  the  duty  of  the  operator  when  inquired  of  by  White 
to  give  him  the  correct  information  as  to  the  time  of  this  train, 
and  the  liability  of  the  company  arises  out  of  the  fact  that  the 
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information  given  was  incorrect.  Its  liability  did  not  depend  on 
whether  the  operator  was  negligent  or  careless  in  giving  it  or 
not.  It  was  the  fact  that  he  gave  it  that  fixed  liability  on  the 
company.  There  was  ample  evidence  to  authorize  the  jury  to 
believe  that  he  gave  incorrect  information  as  to  the  time  of  this 
train,  and  that  this  incorrect  information  was  the  proximate 
cause  of  the  death  of  White.  It  is  unreasonable  to  believe  that 
a  careful,  prudent,  experienced  railroad  man,  such  as  all  the  ev- 
idence shows  White  to  have  been,  would  have  gone  out  in  his 
hand  car  on  the  time  of  this  train,  unless  he  had  been  informed 
that  it  was  late. 

[4]  As  the  fireman  testifies  that  he  was  looking,  and  saw  the 
hand  car  immediately  after  the  train  came  around  the  curve  and 
at  once  notified  the  engineer,  and  as  the  evidence  showed  that 
this  point  was  800  feet  from  the  point  where  the  hand  car  was 
struck,  and  there  was  evidence  that  the  train  could  have  been 
stopped  in  less  than  800  feet,  there  was  evidence  to  support  the 
instruction  upon  the  question  of  discovered  peril.  Leaving  out 
of  view  the  question  as  to  the  duty  of  the  persons  in  charge  of 
the  engine  to  keep  a  lookout  for  trackmen — a  question  that  is 
not  presented  by  the  record — it  was  certainly  their  duty  to  ex- 
ercise the  degree  of  care  mentioned  in  the  instruction  to  prevent 
the  collision  after  the  hand  car  was  discovered. 

Upon  the  whole  case  we  think  the  instructions  were  as  favor- 
able to  the  company,  if  not  more  so  than  it  had  the  right  to  de- 
mand, and  that  the  evidence  fully  justified  the  verdict. 

Wherefore  the  judgment  is  affirmed. 


Blankenship's  Adm'r  v.  Norfolk  &  W.  Rv.  Co. 

(Court  of  Appeals  of  Kentucky,  March  1,  1912.) 

[143  S.  W.   Rep.  995;] 

Master  and  Servant — Fellow  Servant.* — A  track  *  walker  and  the 
section  foreman  directing  his  work  are  not  fellow  servant  under 
the  laws  of  West  Virginia. 

*For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  his  orders,  see 
foot-note  of  Peters  v.  Michigan  Cent.  R.  Co.  (Mich.),  40  R.  R.  R. 
628.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  628;  foot-note  of  Tendall  v. 
Great  Northern  Ry.  Co.  (Minn.),  40  R.  R.  R.  312,  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  312;  Peterson  v.  Chicago,  etc.,  R.  Co.  (Iowa),  39  R. 
R.  R-  83,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  83;  first  foot-note  of  Hardy 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  763.  61  Am.  &  Eng. 
R.  Cas.,  N.  S.,  763;  last  foot-note  of  Hillis  v.  Spokane,  etc.,  R.  Co. 
(Wash.),  38  R.  R.  R.  744,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  744. 
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Master  and  Servant — Injuries — Negligence.f — ^A  railroad  company 
is  not  negligent  in  not  giving  a  track  walker  notice  of  the  time  of 
regular  or  extra  trains;  the  exercise  of  his  sight  and  hearing  being 
adequate  to  protect  him  from  danger  in  walking  and  inspecting  the 
track. 

Master  and  Servant — Injuries — Contributory  Negligence — Suffi- 
ciency of  Evidence. — Evidence  in  an  action  for  a  railroad  track  walk- 
er's death  held  to  show  contributory  negligence  by  decedent. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Elbert  S.  Blankenship's  administrator  against  the 
Norfolk  &  Western  Railway  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Roscoe  Vanover,  for  appellant. 

/.  R,  Johnson,  Jr.,  and  Holt  &  Duncan,  for  appellee. 

Miller,  J.  On  June  12,  1910,  Elbert  S.  Blankenship  was 
killed  at  Lynn,  in  Mingo  county,  W.  Va.,  by  one  of  appellee's 
trains.  At  this  point  appellee's  road  is  double  tracked.  Blank- 
enship was  a  track  walker  in  the  service  of  the  appellee,  and  it 
was  his  duty,  under  that  employment,  to  walk  upon  and  along 
both  the  east  and  west  bound  tracks  of  the  road  in  his  section, 
with  a  view  of  ascertaining  whether  or  not  the  track  was  safe, 
and  to  do  light  repair  work  thereon,  such  as  tightening  bolts, 
driving  in  spikes,  etc.,  whenever  he  found  such  work  necessary 
in  order  to  keep  the  road  in  good  repair.  He  had  been  engaged 
in  this  particular  character  of  work  for  the  appellee  about  three 
months,  making  daily  trips  over  both  tracks  within  that  section 
of  the  road.  Prior  to  this  particular  employment  he  had  been 
working  for  the  appellee  as  a  section  hand  for  some  time  in  the 
immediate  neighborhood  of  Lynn,  where  the  accident  occurred. 
On  the  day  of  the  accident  Blankenship  had  walked  over  the 
tracks  on  that  part  of  his  section  which  lies  west  of  Lynn,  had 
returned  to  Lynn  at  noon,  had  eaten  his  dinner,  and  was  doing 
the  work  of  spiking  down  some  plates  on  the  southern  or  east- 
bound  track  when  an  east-bound  freight  train  approached.  Upon 
the  approach  of  this  east-bound  train  Blankenship  stopped 
work,  and  stepped  off  onto  the  north  track,  and  stood  there  look- 
ing at  the  passing  east-bound  train,  and  while  so  engaged,  and 
when  about  three-fourths  of  the  east-bound  freight  train  had 
passed,  Blankenship  was  struck  by  a  west-bound  train  and  in- 
stantly killed.  At  this  point  of  the  road  the  tracks  curve  sharply 
toward  the  southeast,  so  that  the  view  of  the  engineer  upon  the 
west-bound  train  was  obscured  by  the  east-bound  train  to  such 
an  extent  that  Blankenship  could  not  be  seen  by  the  engineer  on 
the  west-bound  train  until  the   engine  of  that  train  was    within 

tSce  foot-note  of  preceding  case. 
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about  75  feet  of  the  point  where  the  accident  occurred.  It  was 
then  impossible  to  stop  the  train  so  as  to  prevent  the  accident, 
although  every  effort  was  made  to  do  so. 

Blankenship's  administrator  brought  this  action  under  the 
West  Virginia  statute,  and  alleged  that  Blankenship's  death  was 
the  result  of  appellee's  negligence  in  not  sounding  the  whistle  or 
ringing  the  bell  of  its  engine,  and  without  any  notice  or  warning 
to  Blankenship  of  the  approach  of  the  train.  Appellee  answered, 
denying  negligence  on  its  part,  interposed  a  plea  of  contributory 
negligence  in  a  second  paragraph,  and  in  the  third  paragraph  it 
pleaded  that  plaintiff's  intestate  lost  his  life  in  West  Virginia, 
and  that,  if  Blankenship's  death  was  the  result  of  negligence,  it 
was  the  negligence  of  the  fellow  servants  of  Blankenship,  for 
which  appellee  was  not  liable  under  the  laws  of  West  Virginia. 
At  the  conclusion  of  all  the  testimony  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  defendant,  and  from  a  judgment 
upon  that  verdict  this  appeal  is  prosecuted  by  Blankenship's  ad- 
ministrator. 

[1]  Blankenship  worked  under  the  supervision  of  Viars,  the 
section  foreman  of  the  railway  company;  and,  atlhough  the 
cause  of  action  was  originally  based  upon  the  alleged  negligence 
of  the  engineer  in  charge  of  the  west-bound  train  in  failing  to 
ring  the  ^11  or  blow  the  whistle,  the  case  was  rested  chiefly,  if 
not  entirely,  upon  the  alleged  negligence  of  Viars  in  not  notify- 
ing Blankenship  that  the  extra  or  west-bound  train  which  struck 
him  was  coming.  In  other  words,  appellant  contends  that  it  was 
the  duty  of  the  company,  through  its  section  foreman,  to  notify 
Blankenship  of  every  train  that  was  coming  in  either  direction, 
and  that  this  duty  removes  the  case  from  the  control  of  the  fel- 
low servant  rule.  The  substance  of  appellant's  contention  is  that 
Blankenship  and  Viars  were  not  fellow  servants  under  the  law 
of  West  Virginia,  and  that  the  accident  having  been  caused  by 
the  negligence  of  Viars,  who  was  Blankenship's  superior,  in  fail- 
ing to  notify  Blankenship  of  the  approach  of  the  train,  appellee 
was  under  the  West  Virginia  fellow  servant  law  liable  for  the 
negligence  of  V^iars,  its  section  boss. 

For  the  purpose  of  showing  the  law  of  West  Virginia,  appel- 
lant put  in  evidence  the  opinions  of  the  Supreme  Court  of  Ap- 
peals of  West  Virginia  in  Criswell  v,  Pittsburg  Railway  Co.,  30 
W.  Va.  798,  6  S.  E.  31,  and  Turner  v,  N.  &  W.  Railway  Co.,  40 
W.  Va.  675,  22  S.  E.  83 ;  and  for  the  same  purpose  the  appellee 
put  in  evidence  the  opinions  of  the  same  court  in  Beuhring's 
Adm'r  v,  C.  &  O.  R.  Co.,  37  W.  Va.  502,  16  S.  E.  435 ;  Unf ried 
i\  B.  &  O.  R.  Co.,  34  W.  Va.  260,  12  S.  E.  512;  Jackson  v,  N.  & 
W.  Railway  Co.,  43  W.  Va.  380,  27  S.  E.  258,  46  L.  R.  A.  337. 
Blankenship  was  employed  by  Viars,  and  was  under  his  general 
super\asion.  The  West  Virginia  law  of  fellow  servant  is  to  be 
found  in  Jackson  v,  Norfolk  &    Western    Railway   Co.,  supra, 
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which  is  the  latest  of  the  cases  put  in  evidence  for  the  purpose 
of  proving  the  law  of  that  state.  But  we  do  not  deem  it  neces- 
sary to  go  into  the  question  of  the  West  Virginia  fellow  servant 
law,  or  its  application  to  this  case,  since  appellant  cannot  recover 
in  the  absence  of  negHgence  on  the  part  of  appellee,  even  though 
Blankenship  and  Viars  were  not  fellow  servants.  That  they 
were  not  fellow  servants  under  the  West  Virginia  law  as  an- 
nounced in  the  Jackson  Case,  supra,  we  think  it  clear;  but  we 
think  it  is  also  clear  from  the  proof  that  there  was  no  negligence 
on  the  part  of  any  of  .appellee's  servants,  and,  that  being  true, 
appellant  cannot  recover  in  any  event.  Appellant's  contention 
that  appellee  is  liable  if  Blankenship  and  Viars  were  not  fellow 
servants  is  based  upon  the  double  assumption  that  appellee  failed 
in  some  duty  it  owed  Blankenship,  and  that  Blankenship  was 
not  guilty  of  contributory  negligence,  neither  of  which  assump- 
tions is  true. 

[2]  It  is  true  the  west-bound  train  that  killed  Blankenship  was 
an  "extra"  or  special  train,  and  did  not  nm  according  to  the 
printed  schedule ;  but  it  cannot  he  said  that  a  train  walker,  whose 
business  it  is  to  be  upon  the  track  during  the  entire  working  day, 
is  to  be  supplied  with,  or  is  in  need  of,  information  as  to  the  ap- 
proach of  trains  for  his  own  protection.  He  works  upon  dif- 
ferent parts  of  the  track,  and  his  ordinary  faculties  of  sight  and 
hearing  are  entirely  sufficient,  and  all  that  are  usually  required, 
to  protect  him  against  danger  from  moving  trains. 

[3]  It  is  apparent,  therefore,  that  Viars  was  not  negligent  in 
any  respect.  We  have  been  referred  to  no  case,  or  authority  of 
any  kind,  which  holds  that  it  is  the  duty  of  the  company  to  give 
a  track  walker  notice  of  the  approach  of  trains.  Evidently,  from 
the  very  nature  of  the  case,  it  would  be  unreasonable  and  im- 
practicable, as  well  as  unnecessary,  to  undertake  such  a  dut)'. 
His  work  as  a  track  walker  necessarily  placed  Blankenship  upon 
the  tracks  of  the  road,  and  it  goes  without  argument  that  the 
duty  was  imposed  upon  him  to  take  such  reasonable  care  of  him- 
self in  the  performance  of  his  duties  as  would  prevent  him  from 
being  injured  by  a  passing  train.  In  failing  to  do  so  in  this  case, 
he  was  guilty  of  the  grossest  negligence,  for  which  he  can  blame 
no  one  but  himself. 

The  judgment  of  the  lower  court  was  right  and  is  affirmed. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        117 


Hays  v.  St.  Louis,  I.  Al.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  Feb.  5,  1912.) 
[143  S.  W.  Rep.  923.] 

Railroads — Operation — Injuries  to  Persons  on  or  Near  Tracks — 
Contributory  Negligence.'^ — It  is  negligence  per  se  for  one  to  go  on 
a  railroad  track  without  looking  and  listening  for  approaching  trains, 
except  where  there  is  an  implied  invitation  to  go  on  the  track  with- 
out taking  such  precautions,  or  where  the  situation  is  such  that  the 
person  is,  in  the  exercise  of  reasonable  care,  misled  into  believing 
that  no  train  is  expected. 

Railroads — Operation — Injuries  to  Persons  on  or  Near  Tracks — 
Contributory  Negligence. — A  person  came  to  a  railroad  station  to 
meet  a  relative  expected  on  a  train  which  was  not  then  in  sight  or 
expected.  He  stepped  on  the  track  the  train  would  use,  and  was 
struck  by  a  switch  engine  which  was  in  plain  view.  He  did  not  see 
it,  and  was  struck  while  his  back  was  turned.  There  was  nothing 
to  mislead  him  into  believing  that  the  engine  would  not  be  moved. 
Held,  that  he  was  guilty  of  contributory  negligence  as  a  matter 
of  law. 

Appeal  from  Circuit  Court,  Phillips  County;  Hance  H.  Hut- 
ton,  Judge. 

Action  by  George  A.  Hays,  administrator  of  F.  A.  Weedman, 
deceased,  against  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Fink  &  Dinning,  for  appellant. 

£.  B.  Kinsworthy,  P.  R,  Andrews,  and  IV.  B.  Hemingzvay,  for 
appellee. 

McCuLLOCH,  C.  J.  Plaintiff's  intestate,  F.  A.  Weedman,  was 
run  over  and  injured  by  defendant's  switch  engine  at  its  station 
in  the  city  of  Helena,  and  he  instituted  this  action  to  recover 
damages  resulting  from  such  injury.  He  died  before  the  trial  be- 
low, and  the  cause  was  revived  in  the  name  of  plaintiff  as  ad- 
ministrator of  his  estate.  On  the  trial  of  the  case  before  a  jury, 
after  the  testimony  was  all  in,  the  court  gave  a  peremptory  in- 

♦See  first  foot-note  of  Sparr  v.  United  Rys.,  etc.,  Co.  (Md.),  40 
R.  R.  R.  430,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  last  foot-note  of 
Bates  V.  San  Pedro,  etc.,  R.  Co.  (Utah),  40  R.  R.  R.  413,  63  Am.  & 
Eng.  R.  Cas..  N.  S.,  413;  Goller  v.  Baltimore,  etc.,  R.  Co.  (Pa.), 
40  R.  R.  R.  22,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  sixth  head-note  of 
Heinz  v  Baltimore,  etc.,  R.  Co.  (Md.),  38  R.  R.  R.  172,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  172;  third  foot-note  of  Virginia-Carolina  Ry.  Co. 
V.  Clawson  (Va.),  38  R.  R.  R.  134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134. 
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struction  to  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ant, and  a  judgment  was  accordingly  entered  in  defendant's  fa- 
vor, from  which  plaintiff  appealed. 

Stating  the  facts  in  their  strongest  light  favorable  to  plaintiff's 
cause  of  action,  they  are  about  as  follows :  Defendant's  passen- 
ger station  at  Helena  faces  east,  and  is  situated  a  short  distance 
within  the  levee  which  runs  along  the  bank  of  the  Mississippi 
river.  The  tracks  run  north  and  south  between  the  station  and 
the  levee.  Missouri  street  runs  east  and  west,  and  intersects  the 
tracks  at  right  angles  a  short  distance — a  car's  length  or  two — 
north  of  the  station.  North  of  Missouri  street  the  tracks  are 
only  used  for  the  storage  of  cars.  The  first  track  next  to  the 
station  is  Called  track  No.  1,  and  the  next  one  further  east  is 
called  track  No.  2.  There  is  a  space  of  about  30  inches  between 
coaches  standing  on  these  two  tracks.  The  station  is  used  by  the 
Iron  Mountain  trains  from  Wynne,  and  also  by  the  Arkansas 
Midland  trains,  which  come  from  Brinkley  over  another  one  of 
defendant's  branch  roads.  The  Midland  train  comes  in  on  track 
No.  1  and  the  Iron  Mountain  train  on  track  No.  2;  the  latter 
being  due  at  9:50  a.  m.  and  the  former  about  10  minutes  later. 
When  the  trains  are  in  at  the  same  time,  it  becomes  necessary 
for  debarking  passengers  from  the  Iron  Mountain  trains  to  walk 
along  the  narrow  space  between  the  trains  and  go  clear  around 
the  Midland  train.  Weedman  was  about  62  years  of  age,  and 
lived  with  his  daughter  over  somewhere  near  the  bank  of  the 
river,  and  came  to  the  station  that  morning  to  meet  his  step-son, 
who  was  expected  on  the  Iron  Mountain  train,  and  who  was 
crippled  and  needed  assistance  in  getting  off  the  train.  He 
reached  the  Missouri  street  crossing  just  as  the  Midland  train 
came  in.  The  Iron  Mountain  train,  though  past  due,  was  not 
in  at  that  time,  nor  is  there  any  evidence  as  to  when  it  was  ex- 
pected, or  that  it  was  in  sight.  The  Midland  engine,  which  was 
on  track  No.  1,  was  still  attached. to  the  train,  and  there  was  a 
switch  engine  standing  on  track  No.  2,  north  of  the  street. 
Plaintiff  has  two  theories  as  to  the  way  in  which  Weedman  got 
on  the  track,  either  of  which  counsel  contend  is  sustained  by  the 
evidence.  We  do  not  think  the  difference  is  very  important  so 
far  as  the  result  is  concerned,  but  the  facts  will  be  stated  accord- 
ing to  both  theories.  One  witness,  who  was  on  the  Midland  train 
as  it  came  in,  testified  that  Weedman  coming  from  the  east 
stepped  upon  track  No.  2,  10  or  15  feet  in  front  of  the  switch 
engine,  and  turned  south  with  his  back  to  the  engine,  and  in  this 
situation  was  struck  by  the  moving  engine.  The  other  witness 
testified  that  Weedman  was  standing  on  track  No.  1  when  the 
Midland  train  came  in,  and,  to  avoid  it,  he  stepped  over  on  track 
No.  2,  with  his  face  to  the  south,  and  in  that  situation  was  struck 
by  the  moving  switch  engine  coming  from  the  north  on  track 
No.  2.    We  do  not,  as  before  stated,  deem  it  very  material  to  de- 
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termine  which  of  these  theories  should  be  accepted.  It  is  un- 
disputed that  the  switch  engine  was  in  plain  view,  and  that  Weed- 
man  could  have  seen  it  approaching  if  he  had  looked.  The  fact 
that  he  did  not  see  it,  and  that  while  his  back  was  turned  he  was 
struck  by  the  engine,  is  conclusive  that  he  did  not  look.  There 
is  no  contention  in  the  case  that  the  engineer  or  fireman  saw 
Weedman's  perilous  position  in  time  to  have  prevented  the  in- 
jury. So  there  is  no  question  of  discovered  peril  in  the  case. 
The  right  to  recover  is  based  solely  upon  negligence  of  the  engi- 
neer in  failing  to  keep  a  lookout,  and  the  evidence  is  sufficient 
to  warrant  the  finding  that  the  bell  was  ringing,  but  that  no  look- 
out was  kept,  and  that,  if  the  engineer  had  kept  a  lookout,  he 
would  have  discovered  Weedman  s  perilous  position  in  time  to 
have  prevented  injuring  him. 

[1]  It  has  been  ruled  in  numerous  decisions  of  this  court  that 
it  constitutes  negligence  per  se  for  a  person  to  go  upon  a  rail- 
road track  without  looking  and  listening  for  approaching  trains, 
except  where  there  is  an  implied  invitation  to  go  upon  the  track 
without  taking  those  precautions,  or  where  the  situation  is  such 
that  the  person  is,  in  the  exercise  of  reasonable  care,  misled  into 
believing  that  no  engine  or  cars  are  expected.  The  first  excep- 
tion is  stated  by  this  court  in  the  case  of  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Tomlinson,  69  Ark.  489,  64  S.  W.  347,  and  counsel 
for  plaintiff  seek  to  bring  the  case  within  the  rule  there  stated. 
In  that  case  Judge  Riddick,  speaking  for  the  court,  said :  "The 
rule  that  one  should  look  and  listen  for  approaching  trains  before 
attempting  to  pass  a  railway  track  is  often  applied  in  cases  for 
injuries  to  travelers  on  highways  at  railway  crossings.  In  such 
a  case,  where  there  is  no  invitation  on  the  part  of  the  company 
for  the  traveler  to  cross,  the  courts  can  say  as  a  matter  of  law 
that  he  should  look  and  listen  for  approaching  trains,  and,  if  he 
fails  to  do  so,  and  by  reason  of  such  failure  is  injured,  he  can 
recover  nothing  by  way  of  damages;  for,  even  if  the  company 
be  negligent,  his  own  negligence  contributes  to  his  injury.  But 
the  case  is  different  where  the  injured  person  comes  on  the  track 
by  the  invitation  of  the  railway  company.  In  such  a  case  he  must 
still  exercise  ordinary  care,  but,  as  he  has  the  right  to  rely  to 
some  extent  upon  an  implied  assurance  of  the  company  that  the 
way  is  safe,  the  courts,  not  knowing  to  what  extent  his  acts  may 
be  influenced  by  the  conduct  of  the  company,  cannot  in  such  a 
case  say  as  a  matter  of  law  that  the  mere  failure  to  look  and 
listen  is  such  negligence -as  precludes  a  recovery.  If,  then,  a  pas- 
senger or  his  escort  is  injured  while  attempting  to  pass  an  in- 
tervening* track  to  reach  a  depot  or  train  when  the  circumstances 
justify  him  in  believing  that  he  is  invited  by  the  company  to  pass 
over  the  track,  it  becomes  a  question  for  the  jury,  after  consider- 
ing all  the  circumstances,  to  say  whether  or  not  he  is  guilty  of  a 
want  of  ordinary  care." 
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That  was  a  case  where  a  passenger's  escort  was  run  over  and 
killed  while,  in  returning  from  a  coach,  he  was  crossing  an  in- 
tervening track.  The  plaintiff's  case  does  not  fall  within  that 
rule,  for  the  Iron  Mountain  train  was  not  coming  in  at  that  mo- 
ment, it  was  not  in  sight,  and  there  is  no  evidence  of  when  it 
was  expected,  and  there  was  no  implied  invitation  for  him  to 
walk  down  track  No.  2,  as  he  did,  and  therefore  no  assurance 
that  the  way  was  clear  for  him  to  do  so.  His  place  while  wait- 
ing for  the  train  was  at  the  station.  Under  the  testimony  in  the 
case,  he  is  bound  to  have  seen  the  switch  engine  when  he  came 
on  the  track,  and  it  was  negligence  for  him  to  turn  his  back  to 
it,  and  start  down  the  track.  If  the  Iron  Mountain  train  had 
been  coming  in  at  the  time,  and  it  was  necessary  for  him  to. go 
to  the  coach  entrance  to  meet  the  passenger,  then  there  would 
have  been  an  implied  assurance  that  the  way  was  clear,  and  it 
could  not  be  said  as  a  matter  of  law  that  he  was  bound  to  look 
and  listen,  for  the  invitation  to  go  to  the  coaches  to  meet  the  pas- 
senger amounted  to  an  implied  assurance  that  the  way  was  safe, 
and  that  no  train  would  interfere  with  his  safe  passage. 

Nor  can  the  case  under  the  evidence  adduced  be  brought  with- 
in the  other  exception.  Weedman  necessarily,  as  before  stated, 
saw  the  switch  engine  when  he  came  on  the  track,  and,  as  no 
other  train  was  approaching  on  that  track  at  the  time,  there  was 
nothing  to  mislead  him  into  believing  that  the  switch  engine 
would  not  be  moved.  If  the  Iron  Mountain  train  had  been  ap- 
proaching from  the  south,  then  the  circumstances  would  have 
been  such  as  to  induce  in  his  mind  a  belief  that  the  switch  engine 
would  not  be  moved  down  the  track,  and  under  those  circum- 
stances it  could  not  be  said,  as  a  matter  of  law,  that  he  was 
guilty  of  negligence. 

The  facts  of  the  case  do  not,  either,  bring  it  within  the  case 
of  Choctaw,  Oklahoma  &  Gulf  R.  Co.  v.  Baskins,  78  Ark.  362, 
93  S.  W.  757,  as  insisted  by  counsel.  It  is  unnecessary  to  discuss 
the  difference  between  the  two  cases,  for  the  points  of  difference 
are  too  obvious  for  comparison. 

In  any  view  of  the  case,  plaintiff's  intestate  was,  according 
to  the  undisputed  facts,  guilty  of  contributory  negligence,  and 
there  can  be  no  recovery  of  damages.  The  peremptory  instruc- 
tion was  therefore  correct,  and  the  judgment  is  affirmed. 
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(Supreme  Court  of  lAlabama,  Jan.  18,  1912.) 

[57  So.  Rep.  471.] 

Negligence — Violation  of  Ordinance.* — The  violation  of  an  ordi- 
nance  is  negligence  per  se,  entitling  the  one  proximately  injured  as 
a  result  thereof  to  recover  damages. 

Negligence — Contributory  Negligence — Violation  of  Ordinance.* — 
The  violation  of  an  ordinance  by  plaintiff,  if  proximately  contrib- 
uting to  the  injury,  may  be  contributory  negligence,  provided  the 
ordinance  was  enacted  for  defendant's  benefit,  and  not  merely  for 
the  public  generally,  or  for  a  class. 

Street  Railroads — Operation — Injuries  by  Collision — Contributory 
Negligence — Violation  of  Ordinance. — An  ordinance  requiring  ve- 
hicle drivers  to  keep  to  the  right  of  the  center  of  the  street  was 
not  enacted  for  the  benefit  of  street  car  companies,  though  their 
tracks  be  in  the  center  of  the  street,  so  that  a  street  car  company, 
when  sued  for  damage  to  an  automobile  by  striking  it,  could  not 
plead  contributory  negligence  by  the  owner  being  in  the  center  of 
the  street,  contrary  to  the  ordinance. 

Street  Railroads — Operation — Injuries  by  Collision — Contributory 
Negligence. — The  driver  of  an  automobile  ahead  of  a  street  car  was 
not  guilty  of  contributory  negligence  in  failing  to  signal  the  motor- 
man  to   stop,  unless  he  knew  the  car  was  approaching. 

Street  Railroads — Operation — Injuries  by  Collision — Actions — Evi- 
dence.— Where,  in  an  action  against  a  street  car  company  for  in- 
juries by  striking  plaintiff's  automobile,  the  evidence  showed  that  the 
automobile  was  running  astride  the  south  rail  of  the  track,  which 
was  12  feet  from  the  south  curb,  while  the  north  rail  was  15  feet  from 
the  north  curb,  so  that  the  automobile  was  on  the  right-hand  side 
of  the  center  of  the  street,  an  ordinance  requiring  vehicle  drivers  to 
keep  to  the  right  of  the  center  of  the  stree*  was  immaterial  and  irrele- 
vant 

Appeal  from  Circuit  Court,  Montgomery  County;  W.  W. 
Pearson,  Judge. 

*For  the  authorities  in  this  series  on  the  subject  of  negligence  or 
contributory  negligence  in  violating  a  municipal  ordinance,  see  Mul- 
lane  v.  St.  Paul,  etc.,  Ry.  Co.  (Minn.),  30  R.  R.  R.  201,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  201,  where  all  those  preceding  it  are  collected; 
Conrad  v.  Springfield  Consol.  Ry,  Co.  (111.),  35  R.  R.  R.  76.  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  76;  last  foot-note  of  Stewart  v.  Portland  Ry., 
etc.,  Co.  (Ore.),  40  R.  R.  R.  794,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  794; 
last  foot-note  of  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.).  38  R.  R.  R. 
100.  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  100;  first  paragraph  of  first  foot- 
note of  Latson  v.  St.  Louis  Transit  Co.  (Mo.),  19  R.  R.  R.  845,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  845. 


122        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Watts  V.  Montgomery  Traction  Co 

Action  by  Edw.  S.  Watts  against  the  Montgomery  Traction 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

The  action  was  for  damages  to  an  automobile,  caused  by  the 
automobile  being  struck  by  a  car  and  demolished ;  the  automobile 
at  the  time  being  run  ahead  of  the  car  and  in  the  same  direction 
as  the  car. 

Plea  8  is  as  follows:  "Defendant  says:  That  the  accident 
occurred  on  one  of  the  streets  of  the  city  of  Montgomery;  with- 
in the  limits  of  said  city.  That  at  said  time,  and  for  a  long  time, 
there  had  been  an  ordinance  of  the  city  of  Montgomery  in  force 
and  effect,  namely,  section  1093  of  the  City  Code  of  Mont- 
gomery, reading  as  follows:  'Sec.  1093.  Any  person  who  will- 
fully fails  to  keep  to  that  side  of  the  street  which  is  to  the  right  of 
the  driver  while  driving  any  vehicle  through  the  streets  *  *  * 
must  on  conviction  be  fined  not  less  than  $1.00  nor  more  than 
$100.00.'  That  on  the  day  and  date  of  the  alleged  injuries  of  the 
said  automobile  the  same  was  being  driven  by  one  Felder,  who 
negligently  and  in  violation  of  said  ordinance  failed  to  keep  to 
that  part  of  the  street  on  his  right,  but  drove  the  same  along  the 
middle  of  said  street,  and  in  that  part  of  the  same  where  defend- 
ant's tracks  are  located,  so  that  defendant's  car  could  not  safely 
pass  same  without  colliding  therewith,  and  the  negligence  of  said 
driver  of  said  automobile  and  violation  of  said  ordinance,  to  keep 
to  the  right  of  the  street,  contributed  proximately  to  the  injuries 
complained  of  in  the  complaint." 

The  fifth  ground  of  demurrer  was  that  the  ordinance  referred 
to  was  not  passed,  according  to  the  averments  of  said  plea,  for 
the  benefit  of  the  defendant,  or  its  employees  engaged  in  the 
business  of  the  defendant. 

/.  T.  Letcher,  for  appellant. 

Ray  Rushton  and  IV,  M.  IVillianis,  for  appellee. 

Anderson,  J.  [1]  The  decisions  as  to  the  legal  effect  of  vio- 
lating a  statute  or  ordinance  are  not  harmonious.  In  some  cases 
it  is  held  that  such  violation  is  not  negligence  per  se,  but  that  it 
is  competent  evidence  of  negligence,  and  may  be  sufficient  to 
justify  a  jury  in  finding  negligence  in  fact.  29  Cyc.  437,  and 
cases  cited  in  note.  However,  it  is  settled  in  Alabama,  and  we 
think  it  is  the  weight  of  authority,  that  a  violation  of  a  statute 
or  an  ordinance  is  negligence  per  se,  and  a  person  proximately 
injured  thereby  may  recover  for  such  injuries  against  the  vio- 
lator of  the  law.  Kansas  City  R.  R.  v,  Flippo,  138  Ala.  487,  35 
South.  457;  Sloss-Sheffield  Co.  z/.  Sharp,  156  Ala.  289,  47  South. 
279;  Wise  v.  Morgan,  101  Tenn.  273,  48  S.  W.  971,  44  L.  R.  A. 
548;  Parker  v.  Barnard,  135  Mass.  116,  46  Am.  Rep.  450;  New- 
comb  V.  Boston  Prot.  Dpmt.,  146  Mass.  596,  16  N.  E.  555,  4  Am. 
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St.  Rep.  354;  Terre  Haute  R.  R.  v.  Williams,  172  111.  379,  50 
N.  E.  116,  64  Am.  St.  Rep.  44;  Rosse  v.  St.  Paul  R.  R.,  68  Minn. 
216,  71  N.  W.  20,  37  L.  R.  A.  591,  64  Am.  St.  Rep.  472. 

[2]  We  are  not  cited  to  and  have  found  no  Alabama  case 
where  the  violation  of  a  statute  or  ordinance  by  the  injured  party 
was  pleaded  by  the  defendant  by  way  of  contributory  negligence ; 
yet  we  see  no  reason  why  such  a  violation,  if  proximately  causing 
the  injury  complained  of,  cannot  be  set  up  as  a  defense  to  the 
simple  negligence  charged  in  the  complaint.  Such  a  defense  has 
been  approved,  and  we  think  properly  so,  in  the  cases  of  Bros- 
chart  V,  Tuttle,  59  Conn.  1,  21  Atl.  925,  11  L.  R.  A.  33;  Weller 
V,  Chicago  R.  R.,  120  Mo.  635,  23  S.  W.  1061.  The  statute  or 
ordinance  violated,  however,  must  have  been  enacted  for  the 
benefit  of  the  party  who  seeks  to  invoke  its  violation  as  distin- 
guished from  the  public  generally  or  a  class  to  whom  the  ordi- 
nance necessarily  applies.  29  Cyc.  438;  L.  &  N.  R.  R.  Co.  v, 
:Murphree,  129  Ala.  432,  29  South.  592;  Cen.  of  Ga.  Rwy.  v. 
Sturgis,  149  Ala.  573,  43  South.  96. 

[3]  A  municipality  would  no  doubt  have  the  right,  under  its 
police  power,  to  regulate  the  travel  upon  its  streets  so  as  to  pre- 
vent congestion  and  collision,  and  could  thereby  protect  all  per- 
sons using  the  streets,  including  street  cars;  but  it  is  manifest 
that  the  ordinance  in  question  was  not  intended  for  the  protec- 
tion of  street  railways,  as  the  wording  and  meaning  of  same  does 
not  exclude  vehicles  from  their  tracks.  The  ordinance  does  not 
require  the  drivers  of  vehicles  to  keep  off  of  the  street  railway 
tracks,  but  only  requires  them  to  keep  on  the  side  of  the  street 
to  the  right ;  that  is,  they  must  remain  to  the  right  of  the  center 
of  the  street.  If  they  do  this,  they  do  not  violate  the  ordinance, 
notwithstanding  they  may  be  upon  the  track  of  a  street  car  line. 
It  may  be  that  most  of  the  street  car  tracks  are  laid  in  the  center 
of  the  street,  and  an  ordinance  requiring  vehicles  to  stay  to  the 
right  of  the  track,  if  there  is  space  enough  for  them  to  do  so, 
-would  no  doubt  be  a  reasonable  one ;  but  such  is  not  the  present 
ordinance,  as  it  only  requires  the  vehicle  to  be  to  the  right  of  the 
center  of  the  track.  Again,  there  may  be  street  car  tracks  laid 
vrithin  either  side  of  the  streets,  and,  if  a  driver  kept  to  the  right 
of  the  center  of  the  street,  he  would  not  violate  the  ordinance, 
although  he  may  drive  upon  or  along  the  street  car  track.  It  is 
plain  that  the  ordinance  in  question  was  not  intended  to  keep 
vehicles  off  of  street  car  tracks  or  for  the  protection  of  street 
car  companies. 

Plea  8,  if  not  otherwise  faulty,  was  subject  to  grounds  5,  11, 
and  12  of  the  plaintiff's  demurrer,  and  the  trial  court  erred  in 
not  sustaining  same. 

[4]  The  negligent  failure  of  the  plaintiff's  agent,  Felder,  to 
hollo,  warn,  or  signal  the  defendant's  motorman  is  a  mere  con- 
clusion.     There  is  nothing  in  the   plea  to  indicate  that  Felder 
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knew  of  the  approach  of  the  car,  and  he  cannot  be  said  to  be 
guilty  of  negligence  for  failing  to  give  a  signal  to  stop  the  car 
unless  he  knew  it  was  approaching. 

[5]  Aside  from  the  infirmity  of  the  eighth  plea,  the  trial  court 
erred  in  admitting  the  ordinance  in  evidence,  over  the  objection 
of  the  plaintiflF,  as  it  was  immaterial  and  irrelevant.  The  un- 
disputed evidence  shows  that  the  auto  was  on  the  right-hand 
side  of  the  street.  The  automobile  was  astride  the  south  rail  of 
the  track,  and  which  said  south  rail  was  12  feet  from  the  south 
curb.  The  north  rail  was  15  feet  from  the  north  curb,  and  was 
therefore  in  the  center  of  the  street,  and  the  auto  was  to  the  right 
of  said  north  rail  and  was  upon  the  right-hand  side  of  the  street. 
See  testimony  of  Berry,  page  16  of  the  record. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  except 
DowDELL,  C.  J.,  not  sitting. 


Wininger   v.    Ft,   Worth   &   D.   C.    Ry.   Co. 

(Supreme  Court  of  Texas,  Feb.  21,  1912.) 
[143  S.  W.  Rep.  1150.] 

Appeal  and  Error — Disposition  of  Cause — Rendering  Judgment. — 

Though  the  Court  of  Civil  Appeals  may  reverse  a  judgment  as  be- 
ing against  the  preponderance  of  the  evidence,  it  cannot  render  judg- 
ment for  appellant  if,  discarding  all  adverse  evidence,  and  giving 
credit  to  all  evidence  favorable  to  appellee,  and  indulging  in  his  fa- 
vor every  legitimate  conclusion  which  may  be  drawn  from  the  facts 
proved,  a  jury  might  have  found  in  his  favor. 

Negligence — Question  for  Jury. — Negligence  is  ordinarily  a  ques- 
tion of  fact  and  becomes  one  of  law  only  when  the  evidence  show- 
ing it  is  of  such  a  character  that  ordinary  minds  would  not  differ 
as  to  the  conclusion  of  negligence  to  be  drawn  therefrom. 

Railroads — Operation — Duty  to  Persons  in  Yards.* — The  constant 


*For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  a  licensee  to  travel  on  or  across  railroad  tracks 
at  a  certain  point,  see  first  foot-note  of  Baltimore,  etc.,  R.  Co.  v, 
Welch  (Md.),  41  R.  R.  R.  617,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  617; 
foot-note  of  Hillman  v.  Boston  Elev.  Ry.  Co.  (Mass.),  40  R.  R.  R, 
58,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  58;  first  head-note  of  Norfolk,  etc., 
R.  Co.  V.  Overton  (Va.),  39  R.  R.  R.  271,  62  Am.  &  Eng.  R.  Cas., 
X.  S.,  271;  Arkansas,  etc.,  R.  Co.  v.  Graves  (Ark.),  39  R'.  R.  R.  259, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  259.- 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  on  railroad  tracks,  see  first  foot-note  of 
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use  of  railroad  yards  as  a  passageway  from  one  side  of  the  track  to 
the  other  is  sufficient  to  charge  the  railroad  company  with  notice 
thereof  and  to  impose  upon  its  employees  the  duty  to  use  ordinary 
care  to  prevent  injury  to  persons  so  using  the  yards. 

Railroads — Operation — Duty  to  Persons  in  Yards. — In  an  action 
for  injury  to  a  child  while  crossing  a  railroad  track,  evidence  held 
to  warrant  a  finding  that  a  conductor  was  negligent  in  permitting  a 
movement  of  a  train  without  warning  after  he  had  notice  of  the 
child's  presence. 

Appeal  and  Error — Disposition  of  Cause — Reversal  and  Remand. 
— Where  the  Court  of  Civil  Appeals  erroneously  reversed  a  judg- 
ment upon  the  sufficiency  of  supporting  evidence,  the  Supreme  Court 
will  upon  a  writ  of  error  under  Rev.  St.  1895,  art.  975,  as  amended 
by  Acts  30th  Leg.  (1st  Ex.  Sess.)  c.  15,  reverse  and  remand  the 
cause  to  the  Court  of  Civil  Appeals. 

Error  to  Court  of  Civil  Appeals  of  Seventh  Supreme  Judicial 
District. 

Action  by  Halys  Wininger,  by  her  next  friend,  E.  H.  Winin- 
ger, against  the  Ft.  Worth  &  Denver  City  Railway  Company. 
From  a  judgment  of  the  Court  of  Civil  Appeals  (141  S.  W. 
273)  reversing  a  judgment  for  the  plaintiflF,  plaintiff  brings  error. 
Reversed  and  remanded  to  Court  of  Civil  Appeals. 

A.  T,  Cole  and  Odeil  &  Johnson,  for  plaintiff  in  error. 
Spoonts,  Thompson  &  Barunse,  H,  B.  White,  and  Turner  & 
IVharton,  for  defendant  in  error. 

Brown,  C.  J.  The  honorable  Court  of  Civil  Appeals  of  the 
Seventh  District  reversed  the  judgment  of  the  trial  court,  which 
was  in  favor  of  Halys  Wininger,  and  rendered  judgment  for  the 
railroad  company,  saying:  "We  are  of  the  opinion  that  the  evi-' 
dence,  taken  as  a  whole,  fails  to  show  such  negligence  as  is  al- 
leged in  the  petition,  on  the  part  of  appellant  or  its  employees, 
proximately  causing  the  injury  complained  of,  and  that  there- 
fore the  requested  charge  should  have  been  given,  and  that  for 
failure  to  give  same  this  cause  should  be  reversed;  and,  as  the 
case  appears  to  have  been  fully  developed  on  the  trial  below, 
judgment  should  here  be  rendered  for  appellant;  and  we  think 
the  facts  hereinbefore  found,  together  with  the  necessary  de- 
ductions to  be  drawn  therefrom,  sustain  said  conclusion." 

[1]    The  honorable  Court  of  Civil  Appeals  had  authority  to 

Myers  r.  Chicago,  etc..  R.  Co.  (Iowa),  41  R.  R.  R.  770,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  770;  second  head-note  of  Arkansas,  etc.,  R.  Co. 
x\  Graves  (Ark.).  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  259; 
last  head-note  of  Burgess  v.  Atchison,  etc.,  R.  Co.  (Kan.),  39  R.  R. 
R-  164  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  164;  third  foot-note  of  Weath- 
crly  V.  Nashville,  etc.,  Ry.  (Ala.),  35  R.  R.  R.  759,  58  Am.  &  Eng. 
R  Cas.,  N.  S.,  759. 
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reverse  the  judgment  of  the  trial  court  on  the  preponderance 
of  the  evidence;  but  it  could  not  render  the  judgment,  if,  dis- 
carding all  adverse  evidence,  and  giving  credit  to  all  evidence 
favorable  to  the  plaintiff,  and  indulging  every  legitimate  con- 
clusion favorable  to  the  plaintiff  which  might  have  been  drawn 
from  the  facts  proved,  a  jury  might  have  found  in  favor  of  the 
plaintiff. 

The  honorable  Chief  Justice  of  the  Court  of  Civil  Appeals  of 
the  Seventh  District  made  a  very  careful  and  elaborate  state- 
ment of  the  evidence,  which  will  greatly  aid  this  court  in  reach- 
ing a  conclusion  upon  the    issue  before  us. 

Clarendon  is  the  county  seat  of  Donley  county,  and  the  road 
of  the  defendant  company  passes  through  the  town,  we  will  say 
from  east  to  west,  dividing  the  town  so  that  hotels  and  some 
business  houses  and  residences  are  north  of  the  tracks;  but  the 
main  business  houses,  churches,  and  schoolhouses  are  on  the 
south  of  the  railroad  tracks.  The  tracks  of  the  railroad  extended 
from  east  to  west,  as  before  stated,  and  the  side  tracks  and 
switches,  in  fact  the  yards  of  the  railroad,  were  located  on  the 
north  side  of  the  track,  embracing  about  400  feet  north  and 
south  and  3,000  feet  east  and  west.  Three  switch  tracks  were 
located  on  the  north  side  of  the  main  track,  numbered  1,  2  and 
3,  and  one  switch  track  on  the  south.  A  water  tank  and  coal 
chute  were  located  in  the  yards. 

"The  company's  said  yards  had  been  inclosed  by  a  post  and 
wire  fence  for  many  years,  but  the  fence  was  not  in  good  repair 
at  the  time  of  the  injury  and  had  not  been  for  some  time  prior 
thereto,  there  being  places  where  the  wire  was  loose  frohi  the 
posts,  and  in  one  or  two  places  the  top  wires  had  been  tied  to- 
gether so  as  to  allow  easy  passage  of  pedestrians  through  the 
fence,  and  those  who  had  occasion  so  to  do  had  been  for  many 
years  going  through  and  over  said  fence  and  across  said  yards 
and  tracks  to  such  an  extent  as  to  make  reasonably  well-beaten 
paths  along  and  across  said  yards,  and  which  existed  at  the  time 
of  the  occurrence.  Children  living  in  the  same  vicinity  with  ap- 
pellee on  the  north  side  of  the  tracks  had  been  habitually  going 
and  coming  across  said  yards  in  attending  school  on  the  south 
side  thereof.  Garnet  street  is  the  first  open  street  east  of  the 
yards  connecting  the  north  and  south  sides  of  the  city,  and  it 
was  generally  used  by  persons  in  the  northeast  and  southeast  por- 
tions of  the  city  in  passing  from  north  to  south  over  the  line  of 
railroad.  Appellee  resided  with  her  father  in  the  southeast 
comer  of  block  No.  238,  the  east  boundary  line  of  which  forms 
the  west  boundary  of  Garnet  street,  and  it  is  the  second  block 
north  from  the  company's  yards;  his  residence  being  about  500 
or  600  feet  a  little  west  of  north  from  where  the  company's  main 
line  crosses  Garnet  street.  The  church  to  which  appellee  and 
her  father  had  started  when  she  received  her  injuries  was  sit- 
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uated  in  the  northeast  corner  or  block  No.  42,  being  the  fourth 
block  and  about  700  or  800  feet  south  of  the  company's  main 
line,  and  between  Gorst  and  Kearney  streets.  It  is  thus  seen 
that  appellee  resided  northeast  of  the  company's  yards,  and  the 
church  to  which  she  was  going  was  southwest  thereof. 

**On  Sunday  morning,  about  9  o'clock,  about  April  25,  1909, 
appellee,  in  company  with  her  father,  left  their  home  to  go  to 
church,  intending  to  cross  the  railroad  on  Garnet  street;  but  as 
they  came  out  of  their  residence  they  saw  that  an  engine  and 
train  attached  headed  east  was  standing  across  Garnet  street,  so 
they  took  one  of  the  trails  or  paths  mentioned,  leading  in  a  south- 
west direction,  and  followed  it  until  after  they  got  into  the  com- 
pany's yards,  passing  on  to  the  yards  about  1,000  feet  east  of  the 
water  tank,  and  reached  switch  track  No.  3  at  about  950  feet 
east  of  the  water  tank ;  but  as  there  was  a  string  of  cars  on  track 
No.  3,  they  continued  in  a  west  course  on  the  north  side  of  the 
track  until  getting  within  about  500  or  600  feet  of  the  water 
tank.  They  came  to  the  caboose,  which  had  been  cut  loose  from 
the  train,  and  here  they  crossed  track  No.  3  east  of  the  caboose 
so  as  to  be  between  it  and  track  No.  2,  and  continued  their  jour- 
ney west.  About  the  time  they  were  passing  the  caboose,  they 
passed  also  the  conductor,  who  was  on  the  ground  between 
tracks  Nos.  2  and  3  and  near  the  west  end  of  the  caboose;  he 
seeing  them,  and  they  him.  There  then  being  a  string  of  cars  on 
track  No.  2,  they  continued  their  journey  west  between  tracks 
2  and  3  to  a  point  slightly  east  of  the  water  tank,  when  they  tried 
to  cross  track  No.  2,  by  going  between  cars,  and  which  were  sep- 
arated a  space  of  six  to  eight  feet  on  track  No.  2  and  in  attempt- 
ing to  cross  track  No.  2  at  this  point  appellee  received  her 
injury  by  a  car  which  was  moving  west  on  track  No.  2;  the 
father  at  the  time  being  from  one  to  two  steps  ahead  of  her.  At 
the  time  they  passed  the  conductor  and  brakeman  as  hereinbe- 
fore mentioned,  the  father  was  slightly  ahead  of  the  child. 
While  appellee  and  her  father  were  going  west  between  tracks 
2  and  3,  after  they  had  passed  the  conductor,  they  saw  the  rear 
brakeman  on  top  of  the  train  then  on  track  No.  2,  and  he  saw 
them,  and  they  passed  on  by.  There  was  a  long  string  of  empty 
box  cars  standing  on  track  No.  2,  extending  from  about  15  to  20 
cars  east  of  the  water  tank  to  20  or  25  cars  west  of  it ;  this 
string  of  cars  being  uncoupled  in  two  or  three  places,  leaving  a 
short  space  between  where  uncoupled.  As  the  crew  were  back- 
ing in  on  track  No.  2  the  second  time  to  pick  up  the  first  division 
of  their  train  left  there,  while  moving  from  two  to  six  miles  per 
hour,  they  backed  against  it,  causing  it  to  move  the  string  of  cars 
west  and  on  the  same  track,  and  appellee  was  injured  about  15 
cars  west  of  where  the  crippled  car  was,  and  by  one  of  the  cars 
which  was  on  the  track  when  the  freight  train  pulled  into  the 
yards,  and  one  not  belonging  to  the  train,  being  handled  by  the 
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crew.  At  the  time  the  injury  was  inflicted,  the  east  end  of  the 
train  was  pointing  south  of  east  and  the  west  end  of  it  south  of 
west,  so  as  to  place  the  most  northerly  portion  of  the  train  about 
the  middle  thereof  and  about  opposite  where  the  caboose  stood, 
making  a  curve  in  the  south  side  of  the  train.  The  conductor, 
at  the  time  of  the  injury,  was  about  31  to  35  car  lengths  from 
the  engine  and  was  on  the  north  side  and  could  have  seen  ap- 
pellee and  her  father  at  all  times  after  they  passed  him,  until 
they  passed  behind  a  car  on  track  No.  2,  which  caused  the  in- 
jury. The  train  and  crew  were  under  the  control  and  direction 
of  the  conductor;  the  crew  consisting  of  the  conductor,  the  rear 
and  head  brakeman,  and  the  fireman  and  engineer."  Xo  bell 
was  being  run]g  nor  whistle  blown  during  the  time. 

We  add  to  the  foregoing  statement  the  testimony  of  the  plain- 
tiff, E.  H.  Wininger,  as  follows:  "That  fence  (inclosing  the 
railroad  yards)  has  been  kept  temporarily  up  all  the  while,  but 
has  always  had  gaps  through  the  wire  admitting  the  passage  of 
persons.  The  wire  is  lowered  and  raised  so  as  to  go  through 
there,  and  people  cross  there  all  the  time.  There  are  four  well- 
defined  passageways  between  Carhart  street  and  Garnet  street 
that  have  been  constantly  used  up  to  the  time  of  this  accident." 
The  witness  testified  to  walking  between  the  second  and  third 
tracks  until  he  reached  the  first  opening  between  the  cars,  and 
said:  "When  we  got  to  the  open  space  there  between  the  cars, 
and  it  was  the  first  opening  we  came  to,  there  was  no  signal  of 
any  kind  to  indicate  that  the  engine  was  going  to  move  the  string 
of  cars.  There  was  no  ringing  of  the  bell  or  blowing  of  the 
whistle.  There  was  no  signal  of  any  character  or  kind  given  to 
warn  any  one  that  the  train  was  about  to  move.  There  was  no 
signal  given  up  to  the  time  of  the  accident.  In  crossing  this  track 
here,  she  and  I  started  across  the  track — that  is,  the  little  girl 
Halys  and  myself — and  she  was  possibly  a  little  behind  me.  I 
had  let  her  go  with  me  and  had  led  her  along  up  the  track  there 
for  a  while,  and  her  nature  is  to  want  to  be  free,  and  she  said, 
'Papa,  let  me  go,'  and  I  did  so.  She  said:  'Papa,  let  me  go.  I 
can  get  along  all  right  without  you  holding  my  hand.'  Just  be- 
fore we  started  across  here — we  started  across,  and  I  was  possi- 
bly a  step  or  a  step  and  a  half  ahead  of  her.  She  was  on  my 
left,  and,  expecting  nothing  to  happen,  I  did  not  have  my  eye 
on  her  directly  all  the  time ;  but  when  this  noise  came  down  the 
string  of  cars — that  is,  the  noise  of  the  cars  being  hit  by  the  en- 
gine— the  noise  of  the  cars  being  hit  together  by  the  engine 
seemed  to  excite  her,  and  she  stepped  quickly  about  to  the  south 
rail  of  the  middle  siding  and  started  to  spring  and  slipped  back 
over  this  south  rail  of  the  middle  siding.  She  slipped  to  the 
north  side  of  the  south  rail  of  the  middle  siding,  and  I  started 
to  grab  her,  but  before  I  could  get  hold  of  her  the  wheel  had 
passed  over  that  foot  and  limb.     I  grabbed  the  child,  but  it  was 
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too  late.  The  accident  had  already  occurred,  and  her  leg  and 
foot  were  cut  off.  I  took  the  child  in  my  arms  and  some  way 
got  on  the  north  side  of  the  track.  There  is  a  space  there  that 
1  know  nothing  about.  There  is  a  little  space  there  from  the 
time  I  grabbed  the  child.  The  next  thing  I  knew  I  was  on  the  north 
side  of  the  track,  facing  towards  home  with  the  child  in  my  arms.*' 

We  have  omitted  all  facts  which  are  adverse  to  plaintiff's 
claim  and  have  stated,  as  we  believe,  the  view  of  the  evidence 
most  favorable  to  the  plaintiff. 

[2]  In  Lee  v.  Railroad  Co.,  89  Tex.  583,  36  S.  W.  63,  this 
court  said:  **Negligence,  whether  of  the  plaintiff  or  defendant, 
is  generally  a  question  of  fact,  and  becomes  a  question  of  law  to 
be  decided  by  the  court  only  when  the  act  done  is  in  violation  of 
some  law,  or  when  the  facts  are  undisputed  and  admit  of  but 
one  inference  regarding  the  care  of  the  party  in  doing  the  act 
in  question;  in  other  words,  to  authorize  the  court  to  take  the 
question  from  the  jury,  the  evidence  must  be  of  such  character 
that  there  is  no  room  for  ordinary  minds  to  differ  as  to  the  con- 
clusion to  be  drawn  from  it.  Railway  v.  Kane,  69  Md.  11  [13 
Atl.  387]  9  Am.  St.  Rep.  395;  Same  v.  Griffith,  159  U.  S.  603 
[16  Sup.  Ct.  105;  40  L.  Ed.  274] ;  Railway  v.  Ives,  144  U.  S. 
417  [12  Sup.  Ct.  679,  36  L.  Ed.  485]  ;  Railway  v,  Gasscamp,  69 
Tex.  547  [7  S.  W.  227]  ;  Chatham  z/.  Jones,  9  Tex.  746  [7  S. 
W.  600.]"  The  test  there  laid  down  has  been  frequently  ap- 
proved and  reiterated  by  this  court.  That  test  must  be  applied 
in  determining  whether  the  Court  of  Civil  Appeals  had  author- 
ity in  this  case  to  render  this  judgment. 

[3,  4]  The  evidence  is  amply  sufficient  to  authorize  a  conclu- 
sion that  the  yards  were  constantly  used  by  persons  to  pass  from 
one  side  of  the  track  and  yards  to  the  other,  and  that  the  school 
buildings  and  churches  were  on  the  south  side.  Such  constant 
use  was  sufficient  to  charge  the  railroad  company  with  notice 
thereof  and  to  impose  on  its  employees  the  duty  to  use  ordinary 
care  to  prevent  injury  to  such  persons  as  might  be  passing 
through  the  yards.  The  evidence  would  justify  the  conclusion 
that  the  father  and  child  were  in  this  instance  attempting  to 
cross  the  track  on  their  way  to  church  or  Sunday  school.  They 
would  have  crossed  at  Garnet  street,  but  that  was  blocked  by  a 
train.  That  in  passing  over  the  third  (north)  track  going  south 
the  purpose  to  cross  the  yards  was  manifested,  and  at  this  point 
the  conductor  of  the  train  which  caused  the  injury  saw  them, 
and  must  have  known  from  the  direction  in  which  they  were  go- 
ing that  they  would  probably  cross  the  second  track  at  the  first 
opening.  He  could  have  seen  the  man  and  child  from  the  time 
they  crossed  the  third  track  until  he  caused  the  cars  to  move 
against  those  standing  on  the  second  track.  The  jury  were  au- 
thorized to  conclude  that  he  did  see  them  and  knew  their  pur- 
pose, and  without  giving  notice   he  caused  the   train   under  his 
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control  to  move  back  against  the  car  which  caused  the  injury. 
The  evidence  would  support  a  conclusion  that  the  conductor  was 
negligent  in  failing  to  see  that  no  one  was  in  position  to  be  in- 
jured by  the  movement  of  the  cars.  The  evidence  would  war- 
rant a  jury  in  finding  that  the  failure  to  give  any  warning  signal 
of  the  intended  movement  of  the  train  constituted  negligence  on 
his  part  which  caused  the  injury  to  the  child.  There  is  evidence 
which  controverts  some  of  the  facts  stated  from  which  a  jury 
might  draw  different  conclusions,  and  nothing  said  by  us  should 
be  regarded  as  passing  upon  the  evidence  as  a  whole.  The  evi- 
dence showed  such  use  of  the  yards  in  question  as  required  of 
the  employees  of  the  railroad  company  to  use  ordinary  care  to 
discover  any  persons  who  might  by  using  the  yards,  and  the  con- 
ductor, knowing  of  the  presence  of  the  father  and  child  in  the 
yards,  was  required  by  the  law  to  give  notice  to  the  movement 
of  the  cars.  T.  &  P.  Ry.  Co.  v.  Watkins,  88  Tex.  25,  29  S.  W. 
232.    It  would  be  superfluous  to  cite  other  authorities. 

The  case  of  Blossom  Oil  &  Cotton  v,  Poteet,  136  S.  W.  432, 
rests  upon  different  facts  and  was  controlled  by  different  princi- 
ples of  law.  In  that  case  there  was  no  act  of  any  employee  of 
the  oil  company  that  caused  the  injury;  liability  was  predicted 
upon  the  negligence  of  the  employees  of  the  company  in  permit- 
ting the  young  child  to  remain  in  the  mill  and  to  get  into  the 
place  of  danger.  This  court  held  that  the  fact  that  the  child  was 
with  the  father  and  mother  relieved  the  company  from  any  ob- 
ligation to  care  for  the  child.  In  this  case  the  father  was  caring 
for  the  child,  which  was  not  injured  by  any  act  of  hers,  but  the 
negligent  acts  of  the  servants  of  the  railroad  company.  If  the 
father  had  been  injured  instead  of  the  child,  he  could  have  re- 
covered.   The  cases  are  wholly  dissimilar. 

[5]  The  honorable  Court  of  Civil  Appeals  erred  in  entering 
judgment  for  the  railroad  company,  which  judgment  we  re- 
verse. The  Thirtieth  Legislature,  at  its  first-called  session, 
amended  article  975,  Revised  Statutes,  to  read :  "Whenever  the 
Supreme  Court  on  the  trial  of  a  cause  brought  from  any  Court 
of  Civil  Appeals  shall  affirm  the  judgment  or  decree  of  such 
court,  or  when  said  court  shall  proceed  to  render  such  judgment 
or  decree  as  should  have  been  rendered  by  the  Courts  of  Civil 
Appeals  and  such  judgment  shall  be  for  the  same  or  a  greater 
amount,  or  of  the  same  nature  as  rendered  in  the  court  below, 
said  Supreme  Court  shall  render  judgment  against  plaintiff  in 
error  and  his  sureties  on  his  bond,  a  copy  of  which  shall  always 
accompany  the  transcript  of  the  record.  If  the  judgment  of  a 
Court  of  Civil  Appeals  shall  be  reversed,  the  Supreme  Court  may 
remand  the  case  to  the  Court  of  Civil  Appeals  from  which  it 
came  for  another  trial,  or  the  district  court,  as  to  the  Supreme 
Court  may  seem  proper." 

This  cause  is  remanded  to  the  honorable  Court  of  Civil  Ap- 
peals to  be  disposed  of  in  accordance  with  this  opinion. 
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(Supreme  Court  of  Arkansas,  Jan.  29,  1912.) 
[143  S.  W.  Rep.  1069.] 

Railroads — Travelers  at  Street  Crossings — Contributory  Negli- 
gence— ^Jury  Question. — Whether  the  driver  of  a  hack  in  attempting 
to  drive  across  a  street  crossing  which  was  partly  blocked  by  a  di- 
vided train  was  guilty  of  contributory  negligence  held,  under  the 
evidence,  a  jury  question  in  an  action  for  injury  caused  by  his  fall- 
ing from  the  hack  when  the  wheels  skidded  on  the  track. 

Railroads  —  Travelers  at  Street  Crossings  —  Injury  —  Proximate 
Cause.* — Unlawful  failure  of  trainmen  to  partly  open  a  street  cross- 
ing as  required  by  a  statute  was  the  proximate  cause  of  injury  to  a 
hack  driver  caused  by  the  wheels  of  his  vehicle  skidding  on  the  rails 
where  he  was  compelled  to  cross;  the  beaten  track  of  the  crossing 
being  obstructed. 

Appeal  from  Circuit  Court,  Franklin  County;  Jeptha  H.  Ev- 
ans, Judge. 

Action  by  E.  S.  Wells  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  E.  Hemingway  and  Lovick  P.  Miles,  for  appellant. 
5*.  R,  Chew,  for  appellee. 

McCuLLOCH,  C.  J.  [1]  The  General  Assembly  of  1907  (Laws 
1907,  p.  687)  enacted  a  statute  providing  that  it  shall  be  unlaw- 
ful in  the  operation  of  railroads  to  permit  freight  trains  "to  re- 
main standing  across  any  public  highway,  street,  alley,  or  farm 
crossing  *  *  *  for  more  than  ten  minutes,"  or  to  "fail  to 
leave  a  space  of  sixty  feet  across  such  public  highway,"  etc.  Ap- 
pellant, in  violation  of  this  statute,  partially  blocked  a  street 
crossing  in  the  town  of  Ozark,  Ark.,  and  appellee  sued  for  and 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  railroad  for  injuries  resulting  from  obstructing  crossings  with 
cars  or  trains,  see  last  paragraph  of  foot-note  of  Crow  v.  Southern 
Ry.  Co.  (Ga.),  41  R.  R.  R.  777,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  777; 
first  head-note  of  Crowley  v.  Pennsylvania  R.  Co.  (Pa.),  41  R.  R.  R. 
649.  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  649. 

For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-note  of  Crow  v.  South- 
ern Ry.  Co.  (Ga.),  41  R.  R.  R.  777,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
777;  Plinkiewisch  v.  Portland  Ry.,  etc..  Co.  (Ore.),  40  R.  R.  R.  788, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  Wells  v.  Great  Northern  Ry.  Co. 
(Ore.),  40  R.  R.  R.  775,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  fourth 
foot-note  of  Roberts  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  40  R, 
R.  R.  688,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 
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recovered  damages  for  personal  injuries  received  while  attempt- 
ing to  cross  the  track.  The  evidence  shows  that  the  train  stood 
over  the  crossing  and  completely  blocked  it  for  about  37  minutes, 
and  then  was  cut,  and  an  opening  of  about  25  feet  was  made  be- 
tween the  cars.  The  cars  still  covered  the  greater  portion  of  the 
space  which  had  been  prepared  for  the  crossing  of  vehicles,  and 
those  who  attempted  to  pass  over  while  the  train  stood  there, 
including  appellee,  were  forced  to  go  outside  of  the  beaten  track, 
along  a  rough  and  unprepared  way,  where  it  was  very  rocky, 
and  there  was  not  planking  to  smooth  the  way  over  the  rails. 
Appellee  was  driving  a  hack,  and,  stopping  40  or  50  feet  from  the 
crossing,  waited  for  a  considerable  time  for  it  to  be  opened.  After 
it  was  partially  opened,  he  discussed  with  another  traveler  the 
advisability  of  attempting  to  cross,  and  decided  to  do  so.  The 
nmblocked  part  of  the  crossing  was  covered  to  some  extent  with 
weeds  and  grass,  which  obstructed  a  view  of  the  rocks  and  other 
obstacles.  Appellee  started  to  drive  over  the  crossing,  after 
others  had  crossed,  but,  when  the  wheels  of  his  vehicle  struck  the 
rail  at  the  place  where  there  was  no  planking,  it  "skidded,"  and 
threw  one  side  of  the  vehicle  higher  than  the  other,  causing  him 
to  lose  his  balance  and  fall  out  of  the  hack.  There  is  no  contro- 
versy as  to  the  extent  of  his  injuries,  nor  as  to  the  excessiveness 
of  the  amount  of  damages  recovered.  The  question  whether  ap- 
pellee was  guilty  of  negligence  in  attempting  to  drive  over  the 
partially  blocked  crossing  was  properly  submitted  to  the  jury, 
for  it  cannot  be  said  as  a  matter  of  law  that  it  constituted  negli- 
gence for  him  to  do  so.  "A  person  who,  in  the  lawful  use  of  a 
highway,  meets  with  an  obstacle,  may  yet  proceed  if  it  is  con- 
sistent with  reasonable  care  so  to  do ;  and  this  is  generally  a  ques- 
tion for  the  jury,  depending  upon  the  nature  of  the  obstruction 
and  all  the  circumstances  surrounding  the  party."  Mahoney  v. 
Railway  Co.,  104  Mass.  73.  This  court  in  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  v.  Box,  52  Ark.  368,  12  S.  W.  757, 
quoted  with  approval  the  above  language  of  the  Massachusetts 
court,  and  added  that  "a  traveler  is  not  compelled  to  abandon  the 
use  of  the  only  highway  conveniently  accessible  to  him,  merely 
because  he  is  apprised  that  it  is  out  of  repair." 

[2]  The  only  point  urged  upon  our  attention  here  by  learned 
counsel  for  appellant  is  that  the  unlawful  failure  of  the  train- 
men to  open  the  crossing  was  not  the  proximate  cause  of  appel- 
lee's injury.  We  do  not  agree  with  counsel  in  that  contention. 
The  partial  blocking  of  the  crossing  for  a  longer  time  than  the 
statute  permits  constituted  negligence.  Travelers  are  not  com- 
pelled to  abandon  a  partially  obstructed  crossing  if  its  use  in  that 
condition  was  consistent  with  reasonable  care  for  their  own 
safety.  In  other  words,  the  partial  blocking  of  the  crossing,  in 
violation  of  the  statute,  constituted  negligence  on  the  part  of 
the  railway  company,  and  it  became  then  a  question  for  the  jury 
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to  determine,  under  the  peculiar  facts  and  circumstances  of  the 
case,  whether  the  traveler  was  guilty  of  contributory  negligence 
in  attempting  to  cross.    St.  L.,  I.  M.  &  So.  Ry.  Co.  v.  Box,  supra. 

It  does  not  matter  whether  the  obstruction  was  caused  by  par- 
tially blocking  the  crossing  with  cars,  or  by  allowing  a  fallen  tree 
to  obstruct  the  way,  or  by  permitting  the  crossing  to  get  out  of 
repair.  If  it  constituted  an  act  of  negligence,  and  on  account 
thereof  injuries  resulted  to  a  traveler,  who  was  in  the  exercise 
of  due  care,  such  negligence  would  be  the  proximate  cause  of 
the  injury.  The  opinion  of  this  court  in  the  recent  case  of  Curtis 
V,  St.  L.,  I.  M.  &  S.  Ry.  Co.,  96  Ark.  394,  131  S.  W.  947,  34  L. 
R.  A.  (N.  S.)  466,  has  some  bearing  on  this  question.  There  the 
railway  company  had  completely  blocked  a  crossing  with  a 
freight  train  in  violation  of  a  city  ordinance,  and  a  pedestrian 
was  injured  by  the  moving  of  the  train  while  he  was  attempting 
to  cross  between  two  of  the  cars.  The  opinion  seems  to  recog- 
nize that  the  railway  company  was  negligent  in  obstructing  the 
crossing  and  in  moving  the  train  without  any  effort  to  warn  or 
protect  travelers.  But  the  court  held  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  attempting  to  cross  between  the 
cars,  and  could  not  recover.  We  quoted  with  approval  the  fol- 
lowing statement  found  in  2  Thompson  on  Negligence,  §  1674: 
"If  the  train  is  lawfully  obstructing  the  crossing — that  is  to  say, 
if  it  has  not  obstructed  it  for  a  greater  length  of  time  than  that 
prescribed  by  statute  or  ordinance,  or,  in  the  absence  of  statute 
or  ordinance,  for  an  unreasonable  length  of  time — then  a  pedes- 
trian who  attempts  to  continue  his  journey  upon  the  highway  by 
climbing  over  or  between  the  cars  does  so  at  his  own  risk.  *  *  * 
But,  after  the  train  has  obstructed  the  crossing  beyond  the 
length  of  time  prescribed  by  statute  or  ordinance  or  beyond  a 
reasonable  time  in  the  absence  of  statute  or  ordinance,  then  the 
railway  company  is  guilty  of  an  unlawful  obstruction  of  the 
highway.  The  right  of  passage  on  the  part  of  the  public  is  re- 
stored." The  case  of  Paine  v.  Grand  Trunk  Ry.  Co.,  58  X.  H. 
611,  though  the  opinion  does  not  discuss  the  question  especially, 
is  authority  for  holding  that  in  a  case  like  this  the  obstruction  of 
a  highway  by  a  train  is  the  proximate  cause  of  injuries  sustained 
by  a  traveler  who  attempts  to  cross. 

We  conclude  that  the  negligence  in  partially  obstructing  the 
crossing  was  the  proximate  cause  of  appellee's  injury;  the  jury 
having  found  upon  sufficient  evidence  that  he  was  not  guilty  of 
negligence  himself  in  attempting  to  cross.  The  circumstances 
are  totally  different  from  the  facts  in  the  Curtis  Case,  supra,  with 
reference  to  the  conduct  of  the  traveler  in  attempting  to  cross 
between  the  cars  in  a  train  which  was  likely  to  be  moved  at  any 
moment.  Appellee  was  not  injured  by  the  moving  of  the  train 
as  in  the  Curtis  Case. 

These  being  the  only  questions  in  the  case,  we  think  that  the 


134        Vol.  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Fuqua 

judgment  of  the  circuit  court  was  correct,  and  the  same  is  there- 
fore affirmed. 

WooD^  J.  I  concur  in  the  judgment.  Although  the  appellant 
was  negligent  in  partly  blocking  the  highway  beyond  the  time 
mentioned  in  the  statute,  such  negligence  would  not  be  the  prox- 
imate cause  of  the  injury,  unless  it  was  calculated  to  mislead  a 
person  of  ordinary  prudence,  traveling  by  vehicle,  and  to  cause 
such  person  to  believe  that  he  could  pass  the  highway  in  safety 
notwithstanding  its  partially  blocked  condition.  If  appellee  in 
the  exercise  of  ordinary  care  could  have  seen  that  the  highway 
in  its  partly  blocked  condition  was  dangerous  or  unsafe,  then,  if 
he  undertook  to  pass  over  same,  and  was  injured  in  the  attempt, 
he  would  be  negligent,  and  in  such  case  his  negligence  would  be 
the  proximate  and  only  cause  of  his  injury.  Therefore,  in  my 
opinion,  the  only  theory  upon  which  appellant  can  be  held  liable 
is  that  its  negligence  created  a  misleading  condition. 

Appellant,  after  having  the  highway  completely  blocked  be- 
yond the  allowed  time,  cut  its  cars  and  open«i  up  a  passageway 
of  sufficient  width  to  enable  appellee's  wagon  to  pass,  but  not 
safely.  This  conduct  on  the  part  of  appellant  was  tantamount 
to  saying  to  the  waiting  traveler:  "Although  I  have  delayed 
you  beyond  the  time  allowed  by  law,  I  have  now  opened  the  way 
so  that  you  may  safely  pass."  It  seems  to  me  that  this  act  of 
appellant  was  an  implied  invitation  to  appellee  to  go  across  the 
highway  through  the  opening  just  made  by  appellant,  and  an  im- 
plied assurance  on  the  part  of  appellant  that  appellee  might 
safely  do  so,  when,  in  reality,  appellant  had  negligently  failed  to 
make  the  opening  sufficient.  In  my  opinion,  under  these  circum- 
stances, the  jury  was  warranted  in  finding  that  appellant's  neg- 
ligence was  the  proximate  cause  of  the  injury,  and  that  appellee 
was  not  guilty  of  contributory  negligence. 


Birmingham  Ry.,  Light  &  Power  Co.  v,  Fuqua. 

(Supreme  Court  of  »A.labama,   Nov.  21,  1911.) 

[56  So.  Rep.  578.] 

Street  Railroads  —  Injuries  to  Travelers  —  Complaint.  —  Where  a 
complaint  against  a  street  railroad  company  for  the  death  of  plain- 
tiff's intestate  in  a  collision  with  a  street  car  set  out  a  city  speed 
ordinance  alleged  to  have  been  violated  in  haec  verba  and  concluded 
with  an  averment  that  the  ordinance  "was  in  force  and  effect  at 
the  time  of  the  injury,"  is  sufficiently  alleged  that  the  ordinance 
was  valid  and  in  force  at  the  time  of  the  accident. 

Municipal  Corporations — Ordinances — Presumptions  as  to  Validity. 
— Where  a  book  of  city  ordinances  was  introduced   in   evidence  to 
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prove  an  ordinance  regulating  the  speed  of  street  cars,  the  presump- 
tion was  that  the  ordinance  was  valid,  and  any  irregularity  therein 
was  matter  of  defense. 

Street  Railroads  —  Death  of  Traveler  —  Violation  of  Speed  Ordi- 
nance.*— Where  there  was  evidence  that  a  traveler's  death  from  a 
collision  with  a  street  car  was  proximately  caused  by  violation  of  the 
city  speed  ordinance,  it  raised  a  prima  facie  case  of  actionable  neg* 
Hgcnce. 

Street  Railroads  —  Death  of  Traveler  —  Wanton  Injury.  —  Where 
there  was  evidence  that  defendant's  motorman  saw  deceased  prone 
on  the  track  in  time  to  have  prevented  the  car  from  striking  him, 
but  consciously  omitted  to  take  steps  to  do  so  until  it  was  too  late, 
it  was  not  error  to  submit  to  the  jury  a  count  charging  a  wanton 
injury. 

Street  Railroads — Speed — Regidation — Ordinances — Application.  — 
Where  a  city  ordinance  limiting  the  speed  of  street  cars  was  not 
limited  to  any  particular  hours  of  the  day,  it  applied  to  cars  running 
at  any  hour. 

Street  Railroads — Operation — Collision  with  Traveler — Position.! 
— A  request  to  charge  that,  if  plaintiffs  intestate  was  lying  down 
on  defendant's  railway  track  just  before  he  was  struck,  then  the 
motorman  was  not  bound  to  keep  a  lookout  to  see  whether  he  was 
lying  on  the  tra<^k.  etc.,  was  properly  refused;  the  motorman  being 
bound  to  keep  a  lookout  for  one  prone,  as  well  as  one  erect,  on  the 
track. 

Street  Railroads  —  Operation  of  Cars  —  Persons  on  Track  —  Pre- 
somptions. — A  request  to  charge  that  a  street  railway  motorman 
could  presume,  until  it  appearad  to  the  contrary,  that  no  one  would 
be  lying  down  on  defendant's  track,  if  the  jury  believed  that  de- 
cedent was  lying  down  at  the  time  he  was  struck  and  killed,  was 
properly  refused,  as  the  law  indulges  no  such  right  of  presumption. 

Evidence — Conclusion   of  Witness. — In   an   action   for   death   of  a 

♦For  the  authorities  in  this  series  on  the  subject  of  negligence  in 
violating  ordinances  limiting  the  speed  of  trains  or  street  cars,  see 
last  foot-note  of  Stewart  v.  Portland  Ry.,  etc.,  Co.  (Ore.),  40  R.  R. 
R.  794.  63  Am.  &  Eng.  R.  Cas..  N.  S.,  794;  second  headnote  of 
Strauchon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  40  R.  R.  R.  669,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  third  foot-note  of  Neary  v.  North- 
cm  Pac.  Ry.  Co.  (Mont.),  38  R.  R.  R.  100,  61  Am.  &  Eng.  R.  Cas., 
N  S.,  100. 

tSee  foot-note  of  Flaherty  v.  Butte  Electric  R.  Co.  (Mont.).  41 
R.  R.  R.  110,  64  Am.  &  Eng.  R.  Cas..  N.  S..  110:  foot-note  of  Kiley 
V.  Boston  Elev.  Ry.  Co.  (Mass.),  40  R.  R.  R.  73.  63  .Am.  &  Eng.  R. 
Cas..  N.  S..  73:  last  foot-note  of  Stewart  v.  Omaha,  etc.,  R.  Co. 
(Neb.).  39  R.  R.  R.  298,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  298;  la*;t 
foot-note  of  Acton  v.  Fargo,  etc.,  Ry.  Co.  (N.  Dak.),  39  R.  R.  R. 
767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  first  head-note  of  United 
Rys.,  etc.,  Co.  v.  Kolken  (Md.),  39  R.  R.  R.  52.  62  Am.  &  Eng.  R, 
Cas.,   N.   S.,   52. 
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traveler  by  being  struck  by  defendant's  street  car,  evidence,  "You 
could  see  where  he  dragged  along,"  was  a  mere  shorthand  render- 
ing of  a  collective  fact,  and  was  not  objectionable  as  a  conclusion. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  O.  Lane, 
Judge. 

Action  by  A.  E.  Fuqua,  as  administrator,  against  the  Birming- 
ham Railway,  Light  &  Power  Company,  for  the  death  of  his  in- 
testate by  being  run  over  or  upon  by  a  street  car  at  a  public 
crossing.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Count  8  was  as  follows:  "Plaintiff  claims  of  the  defendant 
$30,000  as  damages,  for  that  heretofore,  to  wit,  on  the  10th  day 
of  January,  1909,  there  was  in  force  and  effect  in  the  city  of 
Elyton,  Jefferson  county,  Alabama,  an  ordinance  substantially  as 
follows:  [Here  follows  section  8  of  an  ordinance,  set  out  in 
haec  verba,  preventing  cars  from  being  propelled  through  the 
streets  of  said  cities  at  a  greater  rate  than  eight  miles  per  hour, 
and  at  certain  points  at  a  greater  rate  than  two  miles  per  hour.] 
That  on  said  day  defendant  was  operating  a  street  car  propelled 
by  electricity  upon  a  public  highway  in  said  city  of  Elyton,  and 
while  plaintiff's  intestate,  Dallas  Campbell,  was  upon  said  public 
highway  in  said  city,  said  car  ran  upon  or  against  plaintiff's  in- 
testate and  killed  him.  Plaintiff  says  that  his  said  intestate's 
death  was  proximately  caused  by  a  violation  of  said  ordinance 
by  defendant's  servant  or  agent  in  charge  of  said  car;  that  is, 
said  servant  or  agent  wrongfully,  and  in  violation  of  said  ordi- 
nance, caused  or  allowed  said  car,  while  running  through  the  cor- 
porate limits  of  said  Elyton,  to  run  at  a  greater  rate  of  speed 
than  eight  miles  per  hour." 

The  demurrers  were  that  it  does  not  show  that  said  ordinance 
was  a  valid  ordinance,  and  does  not  show  sufficiently  how  said 
ordinance  was  violated. 

The  following  charges  were  refused  to  the  defendant:  (3) 
"If  you  believe  from  the  evidence  that  plaintiff's  intestate  was 
lying  down  upon  defendant's  track  just  before  being  struck  by 
the  car,  then  I  charge  you  that  the  motorman  did  not  have  to 
keep  a  lookout  to  see  whether  he  would  be  lying  down  there." 
(5)  "If  you  believe  from  the  evidence  that  plaintiff's  intestate 
was  lying  down  on  defendant's  track  just  before  being  struck 
by  defendant's  car,  then  I  charge  you  that  the  motorman  did  not 
owe  plaintiff's  intestate  any  duty  to  look  out  to  see  whether  he 
was  lying  down  on  said  car  track."  (6)  "I  charge  you  that  there 
would  be  no  violation  of  the  ordinance  to  run  the  car  more  than 
eight  miles  per  hour  at  5  o'clock  in  the  morning,  if  you  believe 
from  the  evidence  that  there  was  no  likelihood  of  any  person  or 
vehicles  or  stock  being  on  that  part  of  the  street,  or  near  that 
part  of  the  street,  at  such  time."     (8)    "I  charge  you,  gentlemen 
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of  the  jury,  that  the  defendant's  motorman  had  the  right  to  pre- 
sume, until  it  appeared  to  the  contrary,  that  no  one  would  be 
lying  down  on  defendant's  track,  if  you  believe  from  the  evi- 
dence that  Dallas  Campbell  was  lying  there." 

Tillman,  Bradley  &  Morrozu  and  L.  C.  Leadbeater,  for  ap- 
pellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

DowDELL,  C.  J.  [1]  The  eighth  count  of  the  complaint  to 
which  a  demurrer  was  interposed  was  unobjectionable  on  the 
ground  assigned.  This  count  set  out  the  ordinance  of  the  city, 
alleged  to  have  been  violated,  in  haec  verba,  and  concluded  with 
the  averment  that  the  ordinance  "was  in  force  and  effect"  at  the 
time  of  the  alleged  injury.  This  in  pleading,  where  the  negli- 
gence complained  of  consisted  in  the  failure  to  comply  with  a 
city  ordinance,  was  sufficient  and  tantamount  to  averring  that 
the  ordinance  was  a  valid  one.  In  29  Cyc.  p.  568,  the  principle 
is  stated  as  follows:  "Where  an  injury  occurs  through  the  neg- 
lect of  a  party  to  comply  with  a  city  ordinance,  such  ordinance 
must  be  pleaded,  although  the  violation  thereof  is  not  claimed  as 
negligent  per  se,  and  it  must  be  further  alleged  that  the  defend- 
ant had  the  means  and  opportunity  to  perform  the  duty  in  time 
to  avert  the  injury.  It  need  not  be  set  out  in  haec  verba;  but  that 
part  of  the  ordinance  relied  on,  or  all  the  substantial  parts  thereof, 
should  be  set  out.  Moreover,  it  should  be  directly  averred  that 
the  ordinance  was  in  force  (italics  ours)  at  the  time  the  injury 
occurred."  We  quote  the  above  from  the  text  only  to  show  that 
the  averment  that  the  ordinance  was  in  force  at  the  time  the  in- 
jury occurred  was  a  sufficient  averment  of  its  validity. 

[2]  On  the  trial  the  plaintiff  introduced  in  evidence  the  book 
containing  the  ordinances  of  the  city  of  Elyton,  including  the  or- 
dinance in  question.  This  evidence  was  without  dispute  or  ob- 
jection, and  without  more,  upon  the  introduction  of  the  book  of 
ordinances  of  the  city,  the  presumption  of  the  validity  of  the 
ordinance  attaches.  If  the  ordinance  was  invalid  by  reason  of 
any  irregularity  in  its  passage,  this  was  matter  of  defense  to  be 
set  up  by  the  defendant. 

[3]  There  was  evidence  tending  to  show  a  violation  of  the 
ordinance  set  out  in  the  eighth  count  and  consequent  injury,  and 
therefore  the  general  charge  requested  for  the  defendant  under 
this  count  was  properly  refused. 

[4]  The  plaintiff's  intestate  was  run  upon  and  killed  by  the 
defendant's  car  in  a  public  street,  and  at  or  near  the  crossing 
of  two  public  streets,  in  the  town  of  Elyton.  The  accident  oc- 
curred about  5  o'clock  in  the  morning  on  the  10th  of  January, 
1909.  The  track  of  defendant's  street  car  line  was  on  a  grade 
with  the  street.  The  seventh  count  of  the  complainant  charged 
wanton  injury.    There  was  evidence  tending  to  show,  and  it  was 


138        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Birmingham  Ry.,  Light  &  Power  Co.  v,  Fuqua 

of  consequence  open  for  the  jury  to  so  find,  that  the  deceased 
was  lying  down  on  the  track,  that  the  track  was  straight  for  some 
considerable  distance,  that  the  car  carried  an  arc  headlight  which 
would  enable  the  motorman  to  see  an  obstruction  200  or  300  feet 
ahead,  on  the  track,  if  he  was  keeping  a  lookout,  which  it  was 
his  duty  to  do. 

The  evidence  as  to  the  speed  of  the  car  varied  from  8  to  20 
miles  an  hour,  and  further  tended  to  show  that  at  8  miles  an 
hour  it  could  have  been  stopped  in  10  to  20  feet,  and  that  there 
was  no  effort  to  check  its  speed  until  it  had  run  upon  the  de- 
ceased ;  that  it  was  in  the  "heart"  of  the  town  and  at  a  place  in 
the  street  traveled  in  the  early  morning  by  working  people  going 
to  their  work;  that  the  motorman  was  at  the  time  and  to  some 
extent  under  the  influence  of  liquor ;  and  that  the  motorman  was 
familiar  with  the  place  and  its  surroundings. 

Apart  from  any  consideration  of  the  question  of  recklessness 
in  the  high  rate  of  speed  at  the  time  and  place,  and  of  a  viola- 
tion of  a  city  ordinance  in  the  running  of  the  car  at  a  greater 
rate  of  speed  than  that  fixed  in  the  ordinance,  under  the  tenden- 
cies of  the  evidence  it  was  open  for  the  jury  to  find  that  the  mo- 
torman saw  the  deceased  in  time  to  have  averted  the  injury,  but 
consciously  omitted  to  make  any  eflFort  to  do  so  until  it  was  too 
late,  and  this  with  a  conscious  knowledge  of  the  probable  conse- 
quences of  his  failure  to  act.  And  this  being  so  would  constitute 
wantonness.  The  court  committed  no  error  in  refusing  to  the 
defendant  the  general  charge  requested  in  its  favor  under  the 
seventh  count.  Southern  Ry.  Co.  v,  Shelton,  136  Ala.  191,  34 
South.  194. 

[5]  The  ordinance  of  the  city  of  Elyton,  which  fixed  the  rate 
of  speed  of  street  cars  running  in  the  streets  of  the  city,  was 
not  limited  to  any  particular  hours  of  the  day,  and  therefore  ap- 
plied to  the  running  of  cars  at  5  a.  m.  as  well  as  at  any  other 
hour  of  the  day. 

[6]  In  respect  to  the  duty  of  keeping  a  lookout  for  obstruc- 
tions or  persons  on  a  railroad  track,  the  law  recognizes  no  dis- 
tinction between  keeping  a  lookout  for  one  prone,  and  one  erect, 
on  the  track.  The  duty  of  keeping  a  lookout  is  the  same  in  ei- 
ther case.  There  was  no  error  in  refusing  charges  3,  5,  and  6, 
requested  by  the  defendant. 

[7]  Charge  8,  refused  to  the  defendant,  was  inherently  in- 
firm in  the  statement  of  the  law.  The  law  indulges  no  such  right 
of  presumption  as  that  invoked  by  the  charge.  The  duty  im- 
posed of  keeping  a  lookout  is  in  reputation  of  such  a  right  of 
presumption. 

[8]  There  was  no  error  in  overruling  the  motion  to  exclude 
the  testimony  of  the  witness  J.  S.  Sutter,  "Well,  you  could  see 
where  he  dragged  along  kinder."    In  view  of  what  had  just  pre- 
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ceded  in  this  witness's  testimony,  this  was  but  the  statement  of 
a  collective  fact — a  shorthand  rendering. 

We  fail  to  see  that  the  trial  court  committed  any  reversible 
error,  and  the  judgment  will  be  affirmed. 

Affirmed.    All  the  Justices  concur. 


Osborn  et  al.  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  Feb.  10,  1912.) 

[121   Pac.  Rep.  364.] 

Negligence  —  Attractions  to  Children — Railroad  Roundhouse.* — 
Defendant  railroad  company  permitted  to  remain  in  its  yard  a  dilap- 
idated and  abandoned  roundhouse,  located  200  feet  from  a  street, 
400  feet  from  a  freight  depot,  and  300  feet  from  residences.  Smoke- 
stacks, supported  by  rotten  guy  wires,  extended  above  the  roof. 
Easy  access  to  the  roof,  which  was  rotten  and  dangerous,  was  af- 
forded by  a  sloping  shed.  Children  had  for  years  played  about  the 
roof  of  the  building,  which  fact  was  well  known  to  defendant's 
agents  and  employees.  Plaintiffs  intestate,  a  boy  eight  years  old. 
was  killed  by  the  falling  of  one  of  the  smokestacks  while  he  was  in 
the  act  of  climbing  it.  Held,  that  the  building  was  a  nuisance  at- 
tractive to  children,  and  defendant  was  liable. 

Appeal   from  District  Court,  Leavenworth  County. 

Action  by  George  Osborn  and  another  against  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company.  From  a  judgment  for 
plaintiflFs,  defendant  appeals.     Affirmed. 

W,  R,  Smith,  O.  /.  Wood,  and  A,  A,  Scott,  for  appellant. 
A.  M.  Jackson,  for  appellees. 

Per  Curiam.  The  appellees  recovered  a  judgment  against  ap- 
pellant for  the  death  of  their  8  year  old  son,  who  was  killed  while 
playing  on  the  roof  of  an  abandoned  roundhouse  in  the  freight- 
jrards,  on  the  theory  that  it  was  an  attractive  nuisance.  The 
building  was  about  15  feet  high,  semicircular  in  form,  with  a 
flat  gravel  roof,  and  there  was  a  wall  or  coping  rising  about  3 

*For  the  authorities  in  this  series  on  the  subject  of  the  negligence 
of  railroad  companies  in  maintaining  things  dangerous  and  attrac- 
tive to  children,  see  last  paragraph  of  foot-note  of  St.  Louis,  etc., 
R.  Co.  V,  Williams  (Ark.),  41  R.  R.  R.  786,  64  Am.  &  Eng.  R.  Cah., 
N.  S.,  786;  second  head-note  of  Anderson  v.  Fort  Dodge,  etc.,  R.  Co. 
(Iowa),  40  R.  R.  R.  437,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  437;  Louis- 
ville, etc..  R.  Co.  V.  Ray  (Tenn.).  40  R.  R.  R.  94,  63  Am.  &  Eng.  R. 
Cas.,  N.  S..  94. 
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feet  above  the  roof.  The  roof  was  rotten  and  broken  in  places, 
and  3  or  4  dilapidated  smokestacks  extended  above  the  roof, 
having  guy  wires  for  support,  which  were  rusted  and  rotten.  Old 
doors  extended  nearly  to  the  top  of  the  roundhouse,  on  which 
were  cleats,  and  there  was  also  a  sloping  shed  on  one  side,  both 
of  which  afforded  boys  the  means  of  climbing  to  the  roof.  The 
building  was  in  the  railroad  yards,  about  200  feet  from  the  street, 
400  feet  from  the  freight  depot,  and  300  feet  from  residences, 
in  one  of  which  appellees  and  their  children  lived.  The  boy,  his 
older  brother,  and  another  boy  climbed  up  the  cleats  of  the  doors, 
and  were  playing  on  the  roof,  the  day  the  boy  was  killed.  There 
is  testimony  tending  to  show  that  he  was  in  the  act  of  climbing 
the  smokestack,  when  it  fell  on  and  killed  him.  Boys  had  been 
playing  there  for  many  years,  but  especially  during  the  last  10 
years,  since  its  use  as  a  roundhouse  had  been  abandoned.  They 
played  marbles  on  the  roof,  catching  pigeons,  and  that  it  was  a 
fort ;  and  there  is  testimony  that  they  played  there  almost  ever>' 
day  in  the  view  of  the  agents  and  employees  of  appellant.  No 
guards  or  fences  were  placed  on  or  around  the  building  to  pre- 
vent children  from  climbing  upon  the  building.  The  structure 
was  alluring  and  attractive  to  children  too  young  to  know  the 
danger,  and  it  was  dangerous  for  them.  That  they  resorted  there 
for  play  was  known  to  the  agents  of  appellant.  The  case  falls 
clearly  within  the  attractive  nuisance  doctrine  which  has  been 
adopted  and  applied  in  this  state  in  a  number  of  cases.  Price  v. 
Water  Co.,  58  Kan.  551,  50  Pac.  450,  62  Am.  St.  Rep.  625;  Elec- 
tric Light  Co.  V,  Healy,  65  Kan.  798,  70  Pac.  884;  Kansas  City  v. 
Siese,  71  Kan.  283,  80  Pac.  626;  K.  C.  Ry.  Co.  v.  Fitzsimmons, 
22  Kan.  686,  31  Am.  Rep.  203;  Kinchlow  v.  Elevator  Co.,  57 
Kan.  374,  46  Pac.  703;  Biggs  v.  Wire  Co.,  60  Kan.  217,  56  Pac. 
4,  44  L.  R.  A.  655;  Railway  Co.  v,  Matson,  68  Kan.  815,  75  Pac. 
503. 

Following  the  rule  of  these  cases,  the  judgment  in  this  one  is 
affirmed. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ward. 

(Supreme  Court  of  Oklahoma,  Nov.  18,  1911.) 

[120  Pac.   Rep.   982.] 

Railroads  —  Killing  Stock  —  Duty  of  Employees.*  —  In  an  action 
against  a  railroad  company  to  recover  for  horses  killed  and  injured 
by  its  train,  in  a  county  where  the  herd  law  is  in  force,  it  is  error 
to  instruct  that  it  is  the  duty  of  employees  in  charge  of  the  train 
to  exercise  reasonable  care  to  discover  animals  on  the  track.  In 
such  cases,  the  duty  of  defendant's  employees  is  to  exercise  ordinary 
care  to  avoid  injuring  the  animals  after  they  are  discovered. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion,  Division  No.  2.  Error  from  Dis- 
trict Court,  Woodward  County ;  R.  H.  Loofbourrow,  Judge. 

Action  by  J.  R.  Ward  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

Cottinghani  &  Bledsoe  and  Charles  W,  Woods,  for  plaintiff  in 
error. 
Jas.  L.  Brown  and  /.  R,  Dean,  for  defendant  in  error. 

RossER,  C.  This  was  an  action  to  recover  damages  for  the 
killing  of  four  horses  and  for  injury  to  three  others,  the  prop- 
erty of  J.  R.  Ward. 

The  herd  law  is  in  force  in  Beaver  county.  The  horses  es- 
caped from  the  corral  where  Ward  kept  them,  and  passed 
through  an  open  gate  on  a  private  roadway  across  the  company's 
track,  and  passed  down  upon  the  right  of  way,  and  there  were 
killed  and  injured  by  a  passenger  train  at  the  end  of  a  bridge 
half  a  mile  from  the  gate  where  they  came  in.  The  right  of  way 
was  fenced,  and  the  fences  came  together  in  a  V  shape,  where 
joined  to  the  bridge.  The  appearance  of  the  track  indicated  that 
the  horses  had  been  running  for  40  or  50  rods  before  they  were 
struck.  The  track  was  straight  and  nearly  level,  and  there  was 
nothing  to  obstruct  the  view.  The  engineer  and  fireman  were 
the  only  persons  who  saw  the  horses  struck.  The  fireman,  W. 
F.  Grant,  stated  that  the  train  was  running  35  or  40  miles  an 
hour,  and  that  the  engineer  called  his  attention  to  the  horses,  and 
set  the  emergency  brake  and  stopped  as  quickly  as  possible ;  that 
he  saw  just  one  horse,  and  it  appeared  that  the  train  pushed  it 

•For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  trainmen  to  avoid  injuring  stock  unlawfully  at  large,  see 
first  foot-note  of  Griffith  v.  /Atlantic  Coast  Line  R.  Co.  (S.  Car.), 
32  R.  R.  R.  325,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  325. 
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off  the  track ;  and  that  the  engineer  did  everything  that  was  pos- 
sible to  stop  the  train.  He  says  that  it  must  have  been  about  five 
or  six  hundred  yards  from  where  the  engineer  spoke  to  him  to 
where  the  train  stopped.  The  engineer  testified  that  as  he 
sounded  the  whistle  at  a  crossing  post  some  horses  ran  onto  the 
track,  and  that  he  proceeded  to  stop  the  train.  He  stated  that 
the  crossing  post  was  about  80  rods  from  the  crossing.  It  ap- 
pears that  the  horses  were  killed  about  10  or  15  rods  from  the 
crossing,  towards  the  whistling  or  crossing  post.  He  further 
stated  that  as  soon  as  he  saw  the  horses  he  put  on  the  air  and 
emergency  brake,  and  tried  to  stop  the  train.  He  estimates  the 
distance  the  horses  were  from  him  when  he  discovered  them  to 
have  been  about  200  yards.  He  did  not  see  how  many  horses  he 
struck,  but  was  certain  he  threw  one  into  the  air.  He  further  tes- 
tified that  he  could  discern  an  object  8  or  9  telephone  poles  ahead 
of  him.  He  stated  that  he  stopped  the  train  in  a  distance  of  about 
300  yards,  or  something  like  that;  that  the  train  was  going  at 
about  30  miles  an  hour  when  he  struck  the  horse  and  knocked  it 
into  the  air,  and  he  stopped  from  that  point  in  about  half  the 
length  of  his  train,  or  about  300  feet. 

The  court  instructed  the  jury  that  it  was  the  duty  of  the  en- 
gineer and  employee  operating  the  train  of  the  defendant  to  ex- 
ercise reasonable  care  to  discover  animals  on  the  track,  and  to 
avoid  striking  them  after  they  had  discovered  them,  and  that  if 
the  jury  believed  that  the  engineer  had  not  exercised  reasonable 
care  in  endeavoring  to  discover  animals  on  his  track  and  avoid 
striking  them,  and  that  by  reason  of  his  lack  of  care  the  ani- 
mals were  killed  and  injured,  that  then  they  should  find  for  the 
plaintiff.  This  was  error.  The  first  paragraph  of  the  syllabus 
of  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Davis  &  Young,  26 
Okl.  359,  109  Pac.  551,  is  as  follows:  **The  plaintiff's  mules 
having  trespassed  upon  the  railroad  track  of  defendant,  without 
any  actual  fault  on  the  part  of  plaintiff,  after  the  presence  and 
peril  of  the  mules  were  known  to  it,  the  obligation  rested  upon 
it  to  exercise  ordinary  care  in  the  management  of  its  trains  to 
prevent  injury  to  such  mules."  Thus  holding  by  implication  that 
there  is  no  duty  resting  upon  the  defendant  to  keep  a  lookout, 
but  that  its  duty  begins  only  after  the  animals  are  discovered. 
In  the  course  of  the  opinion,  Mr.  Justice  Williams  quotes  with 
approval  the  syllabus  of  Rostwick  v.  Minneapolis  &  Pacific  Ry. 
Co.,  2  N.  D.  440,  51  N.  W.  781,  which  is  as  follows:  "(1)  In 
this  state,  the  common-law  rule,  relative  to  domestic  animals, 
is  in  force,  and  every  man  is  bound,  at  his  peril,  to  keep  his  stock 
upon  his  own  premises,  and  is  liable  for  all  damages  that  his 
stock  may  do  on  the  premises  of  another,  whether  fenced  or  un- 
fenced.  (2)  But  the  fact  that  plaintiff's  horse  was  a  trespasser 
upon  the  railroad  track  of  defendant,  without  any  actual  fault 
of  plaintiff,  did  not  relieve  the  defendant,  after  the  presence  of 
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the  horse  was  known  to  it,  from  the  obligation  to  exercise  ordi- 
nary care  in  the  management  of  its  trains  to  prevent  an  injury 
to  the  horse."  He  also  quotes  with  approval  the  opinion  of  Mr. 
Justice  Cockrill,  in  the  case  of  M.  &  L.  R.  R.  Co.  v,  Kerr,  52 
Ark.  162,  12  S.  W.  329,  5  L.  R.  A.  429,  20  Am.  St.  Rep.  159, 
which  holds  that  the  railroad  company  only  owes  to  the  owner 
of  live  stock  upon  its  track  the  negative  duty  to  avoid  injuring 
them  after  they  are  discovered,  and  does  not  owe  the  duty  to 
keep  a  lookout  for  the  stock.  See,  also,  Illinois  Central  R.  Co.  v. 
Noble,  142  111.  578,  32  N.  E.  684;  33  Cyc.  1217.  No  opinion  is 
expressed  herein  as  to  the  rule  in  those  portions  of  the  state 
where  the  county  commissioners  have  exempted  the  county  or 
stock  district  from  the  operation  of  the  herd  law,  under  the  pro- 
visions of  sections  193-196  of  Snyder's  Compiled  Laws. 

It  is  contended  by  defendant  in  error  that,  though  this  instruc- 
tion might  have  been  erroneous,  still  the  evidence  shows  that  the 
engineer  was  negligent,  because  he  did  not  use  all  means  possi- 
ble to  avoid  striking  the  animals  after  he  discovered  them;  and 
that  therefore  the  error  in  giving  the  instruction  was  not  prejudi- 
cial. The  engineer  and  fireman  both  testify  that  everything  pos- 
sible was  done  to  avoid  injuring  the  animals  after  they  were  dis- 
covered; and  that  it  was  impossible  to  stop  the  train  between 
the  point  where  they  were  first  discovered  and  the  point  where 
they  were  overtaken.  Where  the  evidence  is  such  that,  notwith- 
standing an  erroneous  instruction,  all  reasonable  men  must  con- 
clude that  the  verdict  would  have  been  the  same,  though  the 
proper  instructions  had  been  given,  a  case  should  not  be  reversed 
on  account  of  the  improper  instruction;  but  where  there  is  sub- 
stantial conflict  in  the  evidence  an  appellate  court  has  no  right  to 
weigh  it  and  decide  what  the  verdict  would  have  been,  had  the 
jury  been  properly  instructed.  Applying  this  rule  in  this  case, 
it  cannot  be  said  that  the  circumstances  proven  are  sufficient  to 
justify  this  court  in  saying  that  the  verdict  of  the  jury  would 
have  been  the  same,  had  proper  instructions  been  given  to  them. 
It  follows,  therefore,  that  the  instructions  were  prejudicial,  and 
that  the  case  should  be  reversed  and  remanded. 

In  view  of  another  trial,  it  is  proper  to  notice  other  assign- 
ments of  error  made  by  the  company.  It  is  contended  by  the 
company  that,  as  the  herd  law  was  in  force  in  Woodward  county, 
the  stock  had  no  right  to  be  at  large,  and  that  they  were  tres- 
passers upon  the  company's  track,  and  that  the  company  would 
not  be  liable  for  killing  or  injuring  them,  unless  the  company 
was  guilty  of  wanton  or  willful  neglect  in  running  them  down. 
This  is  not  the  law.  Where  the  animals  escaped  from  the  owner, 
without  fault  upon  his  part,  the  company  is  bound  to  use  ordinary 
care  to  avoid  injuring  them,  after  they  are  discovered  upon  its 
tracks.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  I>avis  &  Young, 
26  Okl.  359,  109  Pac.  551 ;  Pacific  Ry.  Co.  v.  Brown,  14  Kan.  469; 
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Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v,  Davis,  31  Kan.  645,  3 
Pac.  301. 

The  company  assigns  as  error  the  introduction  of  testimony  in 
regard  to  the  condition  of  the  right  of  way  fence  between  the 
gate  where  the  horses  got  in  and  the  bridge  where  they  were 
struck.  This  testimony  was  not  admissible ;  it  was  not  connected 
with  the  injury  to  the  horses  in  any  way;  it  was  not  shown  that 
the  horses  got  in  or  out  at  that  point,  and  while  it  is  not  probable 
that  the  jury  were  misled  by  it,  and  it  would  not  be  sufficient  upon 
which  to  reverse  the  case,  yet  it  was  irrelevant,  and  should  not 
have  been  admitted. 

It  is  neither  necessary  nor  proper  to  consider  the  other  ques- 
tions raised  by  plaintiff  in  error. 

The  case  should  be  reversed  and  remanded. 

Per  Curiam.    Adopted  in  whole. 


Pacific  Ry.  &  Najvigation  Co.  v,  Elmore  Packing  Co. 

(Supreme   Court   of   Oregon,   Jan.   23,    1912.) 
[120   Pac.   Rep.  389.] 

Evidence  —  Opinion  —  Value  of  Property  in  Condemnation  Pro- 
ceedings.— While  a  witness  acquainted  with  the  circumstances  may 
detail  the  facts  from  which  a  conclusion  may  be  deduced  as  to  the 
extent  of  injury  sustained  or  contemplated,  he  may  not  invade  the 
province  of  the  jury  and  express  an  opinion  thereon;  so  that,  in  con- 
demnation proceedings,  a  witness  was  improperly  allowed  to  testify 
as  to  the  amount  of  damage  the  defendant  would  sustain  by  the 
condemnation  of  a  right  of  way  through  his  property. 

Eminent  Domain — Proceedings  to  Take  Property  by  Eminent  Do- 
main— Price  Paid  for  Similar  Property. — In  eminent  domain  pro- 
ceedings, the  amount  of  damage  sustained  or  anticipated  by  the 
defendant  cannot  be  measured  by  the  amount  of  damages  paid  to 
an  owner  of  adjoining  land,  so  that  evidence  as  to  settlements  made 
by  such  owners  was  improperly  admitted. 

Eminent  Domain — Proceedings  to  Take  Property — Evidence. — ^A 
railroad  has  no  power  to  obligate  itself  as  to  the  running  of  its 
trains  in  a  way  which  would  interfere  with  the  right  of  the  public 
therein,  so  that  in  proceedings  to  take  property  for  a  right  of  way 
an  answer  of  a  witness  who  was  the  engineer  in  charge  of  the  con- 
struction that  the  company  would  obligate  itself  that  the  traffic  be- 
tween the  factory  and  the  wharf  of  the  defendant  would  not  be  in- 
terfered with  was  improper. 

Eminent  Domain — Pleading — Amendment  of  Complaint  by  State- 
ment— Instructions. — A  statement  was  filed  by  the  plaintiff  in  con- 
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demnation  proceedings  after  the  issues  were  made  up  waiving  a  right 
to  take  a  full  100  feet  as  a  right  of  way  and  restricting  the  amount 
to  75  feet,  and  also  reserving  to  the  defendant  the  right  of  crossing 
plaintiff's  right  of  way  at  some  suitable  point,  cannot  be  considered 
an  amendment  to  the  complaint,  as  it  offered  no  opportunity  to  the 
defendant  to  move  to  have  it  made  more  specific  so  as  to  designate 
the  place  and  width  of  the  proposed  crossing  and  which  party  was 
to  make  and  maintain  it,  which  were  proper  to  be  considered  by  the 
jury,  and  instructions  which  dealt  with  the  plaintiff's  complaint  as 
though  it  were  modified  by  the  waiver  filed  were  improper  as  not 
predicated  on  any  issues  involved. 

Trial — Instructions — Basis  in  Evidence. — And,  where  the  statement 
was  filed  prior  to  the  trial,  and,  while  called  to  the  attention  of  the 
court,  was  neither  offered  nor  read  in  evidence,  instructions  which 
take  it  into  consideration  are  improper,  as  not  based  upon  any  evi- 
dence given  at  the  trial. 

Eminent  Domain — Proceedings — Open  and  Close. — Under  L.  O.  L. 
§  6860,  which  provides  that  an  action  for  the  condemnation  of 
real  property  shall  be  commenced  and  proceed  to  a  final  determina- 
tion in  the  same  manner  as  an  action  at  law,  and  under  L.  O.  L.,  § 
132,  which  allows  a  plaintiff  in  a  civil  cause  the  right  to  open  and 
close,  the  introduction  of  evidence,  and  the  argument  to  the  jury, 
unless  the  court  for  special  reasons  otherwise  directs,  the  refusal 
to  allow  defendant  to  open  and  close  in  a  proceeding  for  the  con- 
demnation of  land  is  discretionary  with  the  court,  and  not  subject 
to  review  in  the  absence  of  plain  abuse. 

Appeal  from  Circuit  Court,  Tillamook  County;  William  Gal- 
loway, Judge. 

Condemnation  proceedings  by  the  Pacific  Railway  &  Naviga- 
tion Company  against  the  Elmore  Packing  Company.  From  a 
judgment  of  condemnation,  defendant  appeals.  Reversed  and 
remanded. 

This  is  an  action  for  the  condemnation  of  land.  It  is  stated 
in  the  amended  complaint  that  plaintiff  is  a  corporation  author- 
ized to  build,  maintain,  and  operate  lines  of  railway  in  Oregon; 
and  the  defendant  is  also  a  private  corporation;  that,  pursuant 
to  the  fKDwers  granted  to  plaintiff,  it  caused  to  be  surveyed,  staked 
out,  located,  and  definitely  adopted  a  line  of  railway  from  Tilla- 
mook northerly  through  Garibaldi,  in  which  latter  town  such  line 
crosses  lot  1  in  block  2,  and  lot  4  in  block  1,  and  also  the  tide- 
lands  fronting  and  abutting  thereon,  of  which  premises  the  de- 
fendant is  the  owner  and  in  the  possession ;  that  in  the  construc- 
tion and  operation  of  the  railway  so  surveyed  it  is  necessary  that 
plaintiff  shall  have  for  its  use,  through  such  real  property,  a 
right  of  way  100  feet  in  width ;  and  that  the  parties  hereto  have 
been  unable  to  agree  as  to  the  compensation  to  be  paid  therefor. 

45  R  R  R— 10 


146        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Pacific  Ry.  &  Navigation  Co.  v.  Elmore   Packing  Co 

The  answer  admits  that  the  defendant  is  the  owner  of  the  speci- 
fied real  property  which  abuts  upon  Tillamook  Bay;  that  such 
water  privilege  is  of  great  value  for  manufacturing  purposes; 
that,  long  prior  to  the  location  of  a  railway  across  the  premises, 
defendant  placed  thereon  a  wooden  building,  to  which  was  at- 
tached a  large  quantity  of  valuable  machinery  in  order  to  conduct 
the  business  of  canning  salmon,  and  also  constructed  across  the 
tidelands,  contiguous  to  such  lots,  a  wharf  which  extended  to 
deep  water;  that  on  the  line  of  such  navigability  defendant  also 
erected  a  large  dock  and  warehouse,  and  for  many  years  has 
used  such  buildings  and  machinery,  and  employed  the  wharf  and 
warehouse  for  trade  and  commerce  in  operating  a  salmon  can- 
nery; that,  if  the  strip  of  land  100  feet  wide  be  appropriated  to 
plaintiff's  use,  defendant  will  be  deprived  of  ingress  and  egress 
to  and  from  his  cannery  and  warehouse  and  its  property  will 
thereby  become  valueless;  that  it  will  be  necessary  to  move  the 
cannery  machinery,  the  value  of  which  is  $5,000;  that  such  mech- 
anism has  been  used  for  some  time,  and,  by  reason  of  the  effect 
thereon  of  the  atmosphere  at  the  sea  coast,  the  machinery  cannot 
be  removed  without  total  destruction,  to  defendant's  damage  in 
the  sum  of  $5,000;  that  the  value  of  the  lands  undertaken  to  be 
appropriated  is  $20,000,  and  the  damage  thus  resulting  to  de- 
fendant will  be  that  sum,  for  which  judgment  is  demanded.  The 
reply  admits  that  the  worth  of  the  lands  sought  to  be  condemned, 
together  with  the  damages  which  the  defendant  would  sustain 
by  reason  of  the  appropriation,  is  $500,  and  that  some  machin- 
ery is  in  the  cannery,  but  denies  that  any  part  thereof  occupies 
the  place  demanded  for  the  right  of  way.  For  an  affirmative  re- 
ply it  is  alleged  that  the  increased  shipping  facilities  to  be  afforded 
by  building  the  railway  and  the  protection  which  its  construc- 
tion will  give  to  the  shore  line  of  the  defendant's  premises  will 
greatly  exceed  the  value  of  the  cannery  site,  together  with  the 
lands  in  front  thereof.  All  other  averments  of  new  matter  in 
the  answer  are  denied.  The  issues  being  thus  formed,  there  was 
filed  prior  to  the  trial  a  writing,  the  material  parts  of  which  are 
as  follows:  "Comes  now  the  plaintiff,  and  waives  the  right  to 
appropriate  the  northerly  25  feet  of  the  right  of  way  described 
in  its  amended  complaint,  and  consents  that  the  judgment  of  ap- 
propriation in  this  case  shall  be  limited  to  a  strip  of  land  75  feet 
wide,  being  50  feet  southerly  and  25  feet  northerly  from  and 
parallel  with  the  center  line  of  plaintiff's  railway,  as  surveyed 
and  located  through  the  property  described  in  the  said  amended 
complaint.  Plaintiff  further  stipulates  that  the  judgment  for 
such  appropriation  shall  reserve  to  the  defendant  the  right  to 
cross  the  plaintiff's  right  of  way  at  some  suitable  and  convenient 
point  on  the  premises  described  in  the  amended  complaint."  The 
cause  was  tried  and  the  jury  found  in  favor  of  the  plaintiff  for  the 
condemnation  and  possession  of  the  property  demanded,  as  modi- 
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fied  by  the  waiver  and  subject  to  the  reservation  to  cross  the  rail- 
way at  some  suitable  place  on  the  premises,  assessing  the  damages 
which  the  defendant  sustained  by  reason  of  the  appropriation  at 
$1,000.  A  judgment  was  entered  on  the  verdict,  and  the  defend- 
ant appeals. 

G.  C.  Fulton  (C.  W,  &  G,  C.  Fulton,  on  the  brief),  for  appel- 
lant. 

Wallace  McCamant  (Snow  &  McCamant,  on  the  brief),  for  re- 
spondent. 

Moore,  J.  (after  stating  the  facts  as  above).  Many  excep- 
tions to  the  rulings  of  the  court  were  taken  by  the  defendant's 
counsel,  but  only  a  few  of  the  alleged  errors  will  be  considered. 
George  L.  Davis,  the  engineer  in  chief  in  charge  of  the  railway 
construction,  as  plaintiff's  witness  testified  that,  Hmiting  the  width 
of  the  right  of  way  to  75  feet  as  specifiad  in  the  written  waiver, 
the  area  of  defendant's  land  required  was  one-fifth  of  an  acre; 
that  the  grade  of  the  roadbed  at  the  wharf  would  practically  be 
level  with  that  structure:  that  the  extended  line  of  the  altered 
right  of  way  would  intersect  the  cannery  at  a  point  22  feet  north 
of  the  southwest  corner,  and  cut  from  that  building  847  square 
feet  of  surface ;  that  he  had  examined  the  cannery,  which  was  a 
cheaply  constructed  building,  now  quite  old,  and  its  foundations 
w^ere  not  in  good  repair ;  and  that  he  had  inspected  the  machinery 
placed  in  the  structure,  and  knew  how  it  was  arranged.  The 
witness,  having  further  testified  that  he  was  conversant  with  the 
values  of  land  in  Tillamook  county,  was  asked:  *'State  what  in 
your  opinion  is  the  damage  that  the  defendant  will  sustain  by  the 
appropriation  of  the  right  of  way  involved  in  this  case  and  shown 
by  your  map,"  referring  to  a  plat  of  the  survey,  "his  buildings 
and  land."  An  objection  to  the  question,  on  the  ground  that  it 
was  immaterial,  irrelevant,  and  incompetent  and  called  for  an 
opinion  as  to  what  constituted  damages  and  estimated  the  meas- 
ure thereof,  was  overruled  and  an  exception  allowed,  whereupon 
Davis  answered:  **Two  hundred  and  fifty  dollars  I  would  judge 
from  the  settlement  we  have  made  with  adjoining  property  would 
be  ample  for  the  land,  and  $150  for  the  buildings,  $400  total." 

[1]  The  legal  principle  has  been  firmly  established  in  this 
state  that  in  actions  for  damages  a  witness  acquainted  with  the 
circumstances  involved  would  be  permitted  to  detail  the  facts 
from  which  a  conclusion  might  be  deduced  as  to  the  extent  of 
the  injury  sustained  or  contemplated;  but  that  he  could  not  be  al- 
lowed to  express  an  opinion  as  to  the  amount  of  loss,  hurt,  or 
deterioriation  caused  by  the  negligence,  design,  or  accident  of  one 
party  to  another  in  respect  to  the  latter's  person  or  property,  be- 
cause it  was  the  exclusive  province  of  the  jury  to  assess  damages 
pursuant  to  the  rules  of  law  declared  by  the  court.  Burton  7'. 
Severance,  22  Or.  91,  29  Pac.  200;  United  States  v,  McCann,  40 
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Or.  13,  66  Pac.  274;  Pacific  Live-stock  Co.  v.  Murray,  45  Or. 
103,  76  Pac.  1079.  An  error  was  committed  in  permitting  the 
witness,  over  objection  and  exception,  to  answer  the  question 
hereinbefore  quoted.  It  wall  be  remembered  that  Mr.  Davis 
based  his  estimate  as  to  the  amount  of  damages  which  the  de- 
fendant would  sustain  by  reason  of  the  condemnation  of  its  land 
on  the  sums  of  money  which  the  plaintiff  had  paid  to  the  owners 
of  adjoining  property  in  settlement  for  rights  of  way.  The  mo- 
tion of  defendant's  counsel  to  strike  out  this  answer  was  denied, 
and  an  exception  allowed.  This  witness,  having  testified  that  the 
distance  between  the  places  named  in  the  following  question  was 
about  13  miles,  was  asked :  "State  what  the  expense  of  plaintiff 
has  been  for  rights  of  way  from  Tillamook  north  to  Garibaldi." 
And  over  objection  and  exception  answered:    '*About  $10,000." 

[2]  The  amount  of  damages  sustained  or  anticipated  by  a 
party  in  consequence  of.  the  proposed  condemnation  of  his  land 
to  a  public  use  cannot  be  estimated  by  the  compensation  paid  by 
a  railway  company  for  the  fee  or  easement  in  adjoining  or  simi- 
lar land.  The  rights  of  an  owner  to  employ  his  property  in  such 
manner  as  best  to  conserve  or  promote  his  interests  are  not  to  be 
measured  by  the  generosity,  necessity,  or  estimated  advantage 
which  may  have  induced  others  to  part  with  the  title  to  their  real 
estate,  or  to  relinquish  claims  for  damages  by  reason  of  injuries 
thereto.  Oregon  R.  &  N.  Co.  v.  Eastlack,  54  Or.  196,  102  Pac. 
1011.    See  the  notes  to  this  case.    20  Ann.  Cas.  695. 

Errors  were  committed  in  refusing  to  strike  out  the  answer  of 
the  witness  as  to  the  measure  of  damages  based  on  settlements 
made  with  owners  of  adjoining  property,  and  in  permitting  him 
to  testify  as  to  the  compensation  paid  for  rights  of  way  for  the 
distance  specified. 

[3]  This  witness  was  further  interrogated  as  follows:  "State, 
Mr.  Davis,  whether  the  construction  work  of  the  plaintiff  will  in- 
terfere with  the  operation  of  that  cannery  [referring  to  defend- 
ant's building  in  which  salmon  were  hermetically  sealed  in  tin 
cans  and  then  prepared  for  market]  this  year  or  any  other  time 
when  the  railroad  is  constructed."  Over  objection  and  exception, 
he  replied :  "Our  company  will  obligate  itself  that  the  traffic  be- 
tween the  cannery  and  the  wharf  will  not  be  interfered  with." 
The  community  at  large  is  interested  in  the  operation  of  trains 
on  lines  of  railway  according  to  schedule  tables,  and  neither  the 
railway  company  nor  any  of  its  agents  is  empowered  unreason- 
ably to  trench  upon  or  restrict  the  right  which  might  tend  to  in- 
jure the  public.  Ford  v,  Oregon  Electric  Ry.  Co.,  117  Pac.  809. 
If  the  defendant  could  exercise  the  privilege  thus  attempted  to 
be  assured,  and  were  engaged  in  loading  at  its  wharf  a  vessel 
with  cases  of  canned  salmon  in  doing  which  it  became  necessary 
to  cross  the  railway  track  with  trucks  or  other  vehicles,  the  in- 
terruption might  delay  the  passage  of  trains  until  the  task  of  re- 
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ceiving  the  entire  freight  was  accomplished.*  A  moment's  reflec- 
tion will  compel  the  conclusion  that  such  privilege  could  not  be 
granted  to  the  defendant,  and  that  errors  were  committed  as  al- 
leged. 

[4,  5]    The  waiver  and  stipulations  filed  in  this  cause  after  the 
action  was  commenced,  but  prior  to  the  trial,  were  called  to  the 
attention  of  the  court,  but  not  oflFered  or  read  in  evidence.    Based 
on  such  relinquishment  and  reservation,  the  jury  were  instructed 
as  follows :   **In  estimating  the  damage  to  the  land,  the  jury  will 
consider  the  quantity  and  value  of  the  land  taken  by  the  railway 
company    for  right  of  way,   which  in  this  case  is  75  feet  by  110 
feet,  including  buildings,  etc.,  and  the  damage  to  the  whole  tract 
by  reason  of  the  road  running  through  it.    *    *    *    You  are  also . 
instructed  that  the  following  is  the  form  of  verdict  that  you  are 
required  to  bring  in,  to  wit :    'We,  the  jury  in  the  above-entitled 
cause,  find  for  the  plaintiflF  for  the  appropriation  and  possession 
of  the  property  described  in  the  amended  complaint,  as  modified 
by  the   waiver  filed  by  plaintiflF,    and  with  the    reservation  of  a 
right  to  the  defendant  to  cross  said  right  of  way  as  specified  in 
the  waiver  of  plaintiflF,  and  we  assess  the  damages  of  the  defend- 
ant   for  such  appropriation  and    possession  at  $ .' ''     Ex- 
ceptions having  been  taken  by  defendant's  counsel  to  the  parts 
of  the  charge  limiting  the  width  of  the  right  of  way  to  75  feet, 
and  to  the  reference  in  the  form  of  the  verdict  to  the  property  de- 
scribed  in  the  amended  complaint,    "as  modified  by  the  waiver 
filed  by  plaintiflF,  and  with  the  reservation  of  a  right  to  the  de- 
fendant   to  cross  said  right  of  way,'*  etc.,    it  is  maintained  that 
errors  were  committed  in  the  use  of  the  language  so  employed. 
The  waiver  and  stipulation  were  probably  treated  by  the  court, 
in  eflFect,  as  an  amendment  to  the  complaint,  which  averments  not 
having  been  denied  were  considered  as  established.     If  the  as- 
sumed change  had  been  made  in  the  complaint,  defendant's  coun- 
sel could   have  moved  the  court  to  require   the  stipulation  to  be 
made  more  specific  in  designating  the  particular  place  where  the 
line  of  railway  was  proposed  to  be  intersected,  the  width  of  the 
reserved  crossing,  and  which  party  was  to  make  and  maintain  it. 
These  were  important  elements  which  the  jury  ought  to  have  con- 
sidered in    estimating  the  damages  which  the    defendant  would 
sustain,  and  they  should  have  been  incorporated  in  the  complaint 
so  as  to  form  the  basis  of  a  proper  judgment. 

The  instructions  complained  of  were  not  predicated  upon  any 
issues  involved  in  the  cause,  nor  supported  by  any  evidence  given 
at  the  trial,  and  in  charging  the  jury  as  set  forth  errors  were  com- 
mitted. 

[6]  In  view  of  the  conclusions  reached  herein,  it  is  believed 
that  another  alleged  error  should  be  examined.  Immediately 
after  the  jury  were  impaneled,  defendant's  counsel  moved  the 
court  for  an  order  permitting  them  to  open  and  close  the  case  as 
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to  introducing  evidence  and  arguing  to  the  jury  the  facts  which 
they  expected  to  prove,  but,  the  application  having  been  denied 
and  an  exception  saved,  it  is  contended  that  an  error  was  thereby 
committed.  It  is  argued  that  as  the  answer  did  not  controvert 
any  averment  of  the  complaint,  but  set  forth  the  facts  constitut- 
ing the  damages  which  would  result  from  the  appropriation, 
which  latter  allegations  were  denied  in  the  reply  only  as  to  dam- 
ages in  excess  of  $500,  the  affirmative  of  the  issues  devolved  as 
a  matter  of  right  on  the  defendant,  entitling  it  to  open  and  close 
the  case,  and  hence  was  not  a  matter  of  discretion. 

An  action  for  the  condemnation  of  real  property  shall  be  com- 
menced and  proceed  in  to  final  determination  in  the  same  man- 
ner as  an  action  at  law,  except  as  otherwise  specially  provided  in 
the  title  regulating  the  manner  of  appropriating  land  for  cor- 
porate purpose.  L.  O.  L.,  §  6860.  The  method  of  conducting 
the  hearing  of  a  cause  is  as  follows:  "When  the  jury  has  been 
completed  and  sworn,  the  trial  shall  proceed  in  the  order  pre- 
scribed in  this  section,  unless  the  court  for  special  reasons  other- 
wise direct" — setting  forth  the  course  to  be  pursued.  Id.,  §  132. 
It  will  be  seen  that  a  court  may  order  a  trial  to  be  conducted  in  a 
different  manner  from  that  indicated,  and  such  regulation  in  our 
opinion  is  a  matter  of  discretion  that  ought  not  to  be  reviewed 
except  in  case  of  an  abuse  of  the  power  conferred,  which  is  not 
manifest  herein. 

For  the  errors  committed,  as  hereinbefore  adverted  to,  the 
judgment  is  reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  necessary,  and  not  inconsistent  with  this 
opinion. 


Northern  Pac.  Ry.  Co.  v.  McAdow  et  al. 

(Supreme  Court  of  Montana,  Jan.  29,  1912.) 
[121  Pac.  Rep.  473.] 

E^minent  Domain — Purpose  of  Condemnation — "Necessity." — Under 
Rev.  Codes,  §  7334,  providing  that,  before  property  can  be  taken  by 
eminent  domain,  it  must  appear  that  the  use  is  authorized  by  law, 
and  that  the  taking  is  necessary  to  such  use,  the  term  "necessary" 
does  not  import  absolute  necessity,  but  only  such  as  may  be  character- 
ized as  reasonable,  in  view  of  the  purpose  to  which  the  property 
sought  to  be  -condemned  is  to  be  devoted  and  the  benefits  to  accrue 
therefrom  to  the  public. 

E^minent  Domain — Railroads — Right  of  Way — Condemnation — Ne- 
cessity.— That  the  appropriation  of  a  particular  piece  of  property 
iwrould  promote  convenience  of  operation,  save  expense,  and  enhance 
the  profits  of  the  business  of  a  railroad  company,  is  not  alone  sufS- 
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cient  to  show  necessity  therefor,  since  benefit  to  the  railroad  com- 
pany must  be  subordinated  to  the  public  use  and  to  the  consideration 
of  the  benefits  to  accrue  to  the  public. 

Eminent  Domain— Railroads — Right  to  Condemn  Land — Necessity 
— Statute8.--Rev.  Codes,  §§  4271,  4275,  3895,  bestowing  on  railroad 
corporations  the  power  to  condemn  land  for  right  of  way,  must  be 
interpreted  in  the  light  of  section  7334,  requiring  that  the  property 
sought  to  be  taken  must  be  necessary  to  the  public  use;  the  rule  of 
necessity  being  determinative  of  the  right  to  take. 

Eminent  Domain — Railroads — Right  of  Way — Condemnation — New 
Facilitiea^Necessity. — In  a  proceeding  by  a  railroad  company  to  con- 
demn land  for  a  lateral  track  to  connect  its  main  line  with  a  terminal 
nearer  to  the  business  portion  of  the  city  than  the  one  then  in  use, 
the  fact  that  the  company  had  recently  erected  a  new  freight  depot, 
and  that  the  contemplated  change  in  terminal  facilities  would  bring 
its  depot  only  half  a  mile  nearer  the  business  district  of  the  city, 
etc.,  and  that  the  company  then  had  160  acres  of  land  which  were 
sufficient  for  its  use  as  terminal  facilities  as  then  constructed,  did  not 
negative  the  idea  that  a  change  of  circumstances  wrought  by  an  in- 
crease of  population,  or  a  revolution  or  alteration  of  the  business 
necessities  in  the  community,  requiring  a  more  economical,  expedi- 
tious, or  convenient  service,  was  the  motive  that  prompted  plaintiff, 
or  that  circumstances  had  intervened  which  would  create  a  necessity 
for  competition  with  other  carriers,  and  therefore  did  not  show  that 
the  right  of  way  sought  to  be  condemned  was  not  reasonably  neces- 
sary. ^ 

Eminent  Domain — Right  to  Condemn — Necessity — Burden  of  Proof. 
— In  a  suit  to  condemn  land  for  a  railroad  right  of  way,  the  burden 
was  on  plaintiff  to  show  necessity  for  the  taking. 

Eminent  Domain — Proceedings — Necessity — Proof. — 'In  a  suit  to 
condemn  land  for  a  railroad  right  of  way,  the  answer  expressly 
denied  necessity  for  the  taking,  except  so  far  as  is  appeared 
from  an  allegation  that  the  land  was  desired  for  a  cut-off  to  connect 
complainant's  main  track  with  a  proposed  new  depot,  which  would 
be  half  a  mile  nearer  the  business  district  of  the  city  than  the  depot 
in  use  under  the  existing  arrangements.  Held,  that  the  inference  of 
convenience  to  the  public  from  the  more  convenient  location  of  the 
depots,  etc.,  was  insufficient  in  itself  to  show  necessity  and  that  judg* 
ment  of  condemnation  was  therefore  improperly  granted  on  the 
pleadings. 

Appeal  from  District  Court,  Gallatin  County;  W.  R.  C.  Stew- 
art, Judge. 

Condemnation  proceedings  by  the  Northern  Pacific  Railway 
Company  against  William  B.  McAdow  and  others.     Judgment 
for  plaintiff,  and  defendants  William  B.  McAdow  and  Florence 
V.  McAdow  appeal.    Reversed  and  remanded. 
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George  Y.  Patten,  for  appellants. 

Gunn  &  Rasch,  IVm,  Wallace,  Jr.,  and  John  G.  Broivn,  for  re- 
spondent. 

Brantly,  C.  J.     This  controversy  arises  ont  of  a  proceeding 
instituted   by  the  plaintiff  under  part  3,   title  7,    of  the  Code  of 
Civil  Procedure,    relating  to  eminent  domain    (Rev.  Codes,  §§ 
7331-7355).    Plaintiff  seeks  to  appropriate  to  its  own  use  a  strip 
of  land  100  feet  in  width,  containing  4.25  acres,  and  extending 
in   a  southwesterly   direction  from  its  main  line,    at  the  city  of 
Bozeman  in  Gallatin  county,  through  certain  blocks  in  the  North- 
ern Pacific  addition  to  the  city,  belonging  to  the  defendants  Wil- 
liam B.  and  Florence  V.  McAdow;  its  purpose  apparently  being 
to  occupy  the  strip  as  a  way  for  a  spur  or  lateral  track  to  connect 
its  main  line  with  a  terminal  nearer  to  the  business  portion  of  the 
city  than  that  now  in  use.    It  alleges  that,  to  serve  its  purposes 
and  objects  as  a  common  carrier,  it  is  necessary  for  it  to  take  the 
land  in  question  and  permanently  use  it  for  railroad  right  of  way 
purposes.    The  defendants  Story  and  Bozeman  Milling  Company 
did  not  appear.      The  defendants  McAdow    filed  an  answer  in 
which  they  put  in  issue  the  necessity  of  the  proposed  taking  and 
use,  and,  as  tending  to  show  that  the  real  purpose  sought  by  the 
plaintiff  is  not  to  meet  the  requirements  of  its  necessity,  but  to 
serve  its  convenience  and  enhance  its  profits  only,  allege  the  fol- 
lowing:    That  the   proposed  right   of  way    is  sought  to    enable 
plaintiff  to  construct  a  spur  from  its  main  line,  which  now  passes 
through  the  city  of  Bozeman,  for  the  distance  of  about  a  mile  to 
a  proposed  uptown  depot;  that  the  plaintiff  and  its  predecessors 
have  for  the  past  27  years  owned  a  tract  of  160  acres  of  land  to 
the  north,  northeast,  and  northwest  of  the  strip  now  sought  to  be 
taken    which  has  been  occupied    by  the  main    line  of  plaintiff's 
road,  its  freight  and  passenger  depots,  yards,  etc.,  with  all  nec- 
essary spurs  and  side  tracks;  that  the  said  tract  is  adequate  for 
the  necessary  use  for  such  purposes;  that  during  the  year  1907 
plaintiff's  freight  depot  was  destroyed  by  fire;  that  within  the 
past  year  plaintiff  has  completed  the  erection  on  said  tract  of  a 
large  new  freight  depot,  which  is  ample  in  size  and  appointment 
to  supply  its  needs  in  this  behalf  for  the  present  and  the  reason- 
ably near  future ;  that  this  depot  with  the  yards,  etc.,  is  only  about 
a  mile  from  the  business  district  of  the  city  and  is  practically,  if 
not  equally,  as  close  to  this  portion  of  the  city  as  any  depot  used 
by  the  plaintiff  for  the  accommodation  of  its  patrons  during  the 
period  of  27  years;  that  the  proposed  new  depot  would  be  only 
one-half  mile  nearer  to  the  business  district  of  the  city ;  and  that 
it  would  not  enable  plaintiff  to  accommodate  or  serve  with  rail- 
road facilities  any  greater  number  of  people  or  a  greater  terri- 
tory than  it  can  serve  with  the  depot  and  yards  it  now  has.    To 
these    allegations  the    plaintiff  interposed    a  general    demurrer. 
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which  the  court  sustained,  and  thereupon,  "without  proof  except 
the  complaint  and  the  admissions  and  the  evidence  of  the  allega- 
tions contained  in  the  answer,"  made  and  entered  an  order  of 
condemnation.    The  appeal  is  from  the  order. 

1.  It  is  contended  that  the  court  erred  in  sustaining  the  de- 
murrer. The  position  assumed  by  counsel  is  that  the  plaintiff  is 
entitled  to  condemn  and  take  the  land  in  controversy,  if  it  can 
show  a  reasonable  necessity  for  its  use;  but  that  neither  it  nor 
any  other  corporation  which  may  take  by  condemnation  can  add 
to  its  holdings  merely  to  serve  its  convenience  or  enhance  the 
profits  of  its  business. 

After  defining  what  are  "public  uses"  and  enumerating  the 
classes  of  property  which  may  be  taken  by  the  right  of  eminent 
domain,  the  statute  (Rev.  Codes,  §  7334)  declares:  "Before 
property  can  be  taken  it  must  appear :  ( 1 )  That  the  use  to  which 
it  is  to  be  applied  is  a  use  authorized  by  law.  (2)  That  the  tak- 
ing is  necessary  to  such  use.  *  *  *"  That  the  taking  sought 
is  one  authorized  by  law,  under  proper  circumstances,  is,  in  view 
of  the  provisions  of  the  Revised  Codes  as  they  have  been  con- 
strued by  this  court,  rightly  conceded.  Rev.  Codes,  §§  4271, 
4275,  3895,  7331 ;  State  ex  rel.  Bloomington  L.  &  L.  S.  Co.  v. 
District  Court,  34  Mont.  535,  88  Pac.  44. 

[1]  In  their  argument  counsel  on  both  sides  have  devoted 
much  attention  to  the  question  whether  the  term  "necessary,"  as 
used  in  the  statute,  imports  absolute  necessity,  or  only  such  as 
may  be  characterized  as  reasonable  in  view  of  the  purpose  to 
which  the  property  sought  to  be  condemned  is  to  be  devoted  and 
the  benefits  to  accrue  therefrom  to  the  public.  Considering  this 
subject,  this  court,  in  Butte,  A.  &  Pac.  Ry.  Co.  v.  Montana  U. 
Ry.  Co.,  16  Mont.  504,  41  Pac.  232,  31  L.  R.  A.  298,  50  Am.  St. 
Rep.  5()8,  said:  "We  have  used  the  word  'necessary'  advisedly 
throughout  this  opinion,  although,  when  we  say  that  the  route 
chosen  by  the  Butte,  Anaconda  &  Pacific  requires  the  taking  of 
the  lands  in  question  as  necessary  for  public  use,  we  do  not  mean 
that  there  is  an  'absolute'  necessity  of  the  particular  location  they 
see.  But,  under  the  statute,  such  an  absolute  necessity  is  not  a 
prerequisite  to  the  exercise  of  the  law  [right]  of  eminent  do- 
main." In  another  part  of  the  opinion  the  rule  is  stated  thus: 
"It  would  be  difficult  to  lay  down  any  specific  rule,  as  to  the  meas- 
ure of  the  necessity,  of  sufficient  scope  to  include  all  cases.  It 
may  be  observed  generally  that  'necessary,'  in  this  connection, 
does  not  mean  an  absolute  or  indispensable  necessity,  but  rea- 
sonable, requisite,  and  proper  for  the  accomplishment  of  the  end 
in  view,  under  the  peculiar  circumstances  of  the  case." 

[2]  That  the  appropriation  of  a  particular  piece  of  property 
would  promote  convenience  of  operation  and  enhance  the  profits 
of  the  business  of  a  railroad  company  is  not  alone  a  sufficient 
reason  for  permitting  it.    The  right  to  take  may  be  great  value 
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to  any  corporation  which  may  exercise  the  privilege,  "but  that 
is  an  incident  which  must  be  subordinated  by  the  courts  to  the 
public  use  and  to  the  consideration  of  the  benefits  to  accrue  to 
the  public  by  the  construction  of  the  contemplated  project." 
Butte,  A.  &  Pac.  Ry.  Co.  v,  Montana  U.  Ry.  Co.,  supra.  Con- 
venience, economy,  expedition,  and  necessity  for  facilities  for 
competition  may  all  be  inducing  considerations,  in  that  they  all 
contribute  indirectly  to  efficient  service;  but  a  corporation  in 
charge  of  a  public  use  may  not  condemn  whatever  it  may  find  it 
convenient  and  advisable  to  acquire,  on  the  sole  ground  that  it 
may  save  expense  or  add  to  the  profits  of  the  business.  Spring 
Valley  Waterworks  v,  San  Mateo  Waterworks,  64  Cal.  123,  28 
Pac.  447;  Prather  v.  Railroad  Co.,  52  Ind.  36;  Jefferson  v, 
Hazeur,  7  La.  Ann.  182 ;  New  York,  etc.,  R.  R.  Co.  v.  Kip,  46  N. 
Y.  546,  7  Am.  Rep.  385;  Eldridge  v.  Smith,  34  Vt.  484;  Fenwick 
V,  East  London  Ry.  Co.,  L.  R.  20  Eq.  544. 

[3]  The  provisions  of  the  Code  (§§  4271,  4275,  3895),  supra, 
are  exceedingly  liberal  in  bestowing  upon  railroad  corporations 
the  power  to  appropriate  the  property  of  the  citizen  to  carry  for- 
ward the  public  service;  but  they  must  nevertheless  be  inter- 
preted in  the  light  of  section  7334;  and  the  rule  of  necessity  as 
laid  down  in  Butte,  A.  &  Pac.  Ry.  Co.  v,  Montana  U.  Ry.  Co., 
supra,  must  be  determinative  of  the  right  to  take  in  each  instance. 
Changing  circumstances  may  render  it  necessary,  from  time  to 
time,  for  the  corporation  to  change  the  location  of  its  line,  or  its 
depots,  yards,  and  appurtenant  tracks  at  a  particular  station,  and 
for  this  purpose  to  appropriate  additional  land.  Chicago,  etc., 
Ry.  Co.  V,  People  ex  rel.  Langhams,  222  111.  396,  78  N.  E.  784. 
Yet,  the  rule  of  necessity  must  prevail.  Mere  desire  to  effect 
such  a  change,  or  choice  of  the  officers  of  the  corporation  to 
make  it,  in  the  absence  of  some  showing  that  the  public  welfare 
will  be  served  by  it,  is  not  sufficient. 

[4]  In  view  of  these  governing  principles,  do  the  facts  stated 
in  the  answer  constitute  a  conclusive  reason  why  the  plaintiff 
may  not  appropriate  the  land  in  controversy  ?  At  best  they  show 
only  that  the  plaintiff  already  has  sufficient  land  to  meet  its  ne- 
cessities as  they  have  existed  heretofore.  But  they  do  not  nega- 
tive the  idea  that  a  change  of  circumstances  wrought  by  an  in- 
crease of  population,  or  a  revolution  or  alteration  in  the  business 
necessities  of  the  community  requiring  a  more  economical,  ex- 
peditious, or  convenient  service,  is  the  motive  which  prompts  the 
plaintiff,  or  that  circumstances  have  intervened  which  have 
created  a  necessity  for  competition  by  the  plaintiff  with  other 
carriers;  The  fact  that  the  plaintiff  has  recently  erected  a  new 
freight  depot,  or  that  the  one  now  proposed  is  only  half  a  mile 
nearer  the  business  district  of  the  city,  is  not  conclusive.  Even 
so,  all  the  allegations  are  matters  of  evidence  which  are  compe- 
tent as  reflecting  upon  the  issue  of  necessity;  but  it  was  neither 
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proper  nor  necessary  to  plead  them.  The  demurrer  was  there- 
fore properly  sustained. 

[5,  6]  2.  The  second  assignment  presents  the  question  whether, 
upon  the  admissions  in  the  answer  and  without  further  proof, 
the  court  was  justified  in  making  the  order.  Under  the  rule 
stated  above,  the  burden  was  upon  the  plaintiff  to  show  a  neces- 
sity for  the  taking.  The  facts  alleged  in  the  answer  do  not  tend 
in  any  way  to  show  such  necessity,  except  so  far  as  it  appears 
from  them  that  the  proposed  new  depot  will  be  half  a  mile  nearer 
to  the  business  district  of  the  city.  Therefore,  aside  from  the 
expressed  desire  of  the  plaintiff  to  effect  the  change  manifested 
by  its  institution  of  this  proceeding,  and  the  possible  inference 
that  the  new  depot  might  be  more  conveniently  located  than  the 
one  now  in  use,  there  was  nothing  before  the  court  to  justify  the 
order.  In  view  of  the  direct  issue  upon  the  question  of  necessity, 
these  two  inferences  alone  are  not  sufficient  to  sustain  it.  The 
circumstances  as  they  actually  exist  may  be  such  as  to  justify  the 
proposed  appropriation,  but  they  were  not  made  apparent  by  the 
proof.  The  property  rights  of  the  citizen  cannot  be  invaded, 
even  for  public  purposes,  except  upon  a  substantial  showing  that 
the  invasion  is  necessary. 

The  order  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

Smith  and  Holloway,  JJ.,  concur. 


Briar  Creek  Ry.  Co.  v.  Kanawha  Cent.  Ry.  Co.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Jan.  23,  1912.) 

[73  S.  E.  726.] 

Eminent  Domain — Right  to  Compensation — ^Waiver. — As  the  con- 
stitutional provision,  inhibiting  the  taking  of  private  property  for 
public  use  without  compensation,  is  a  mere  limitation  upon  the  power 
of  eminent  domain,  constituting  no  abridgement  of  the  power  of  a 
citizen  to  dispose  of  his  property  or  rights  or  interests  therein  by 
contract,  the  protection  it  affords  from  unlawful  entries  upon  private 
lands  by  internal  improvement  companies  may  be  waived  by  agree- 
ment or  conduct  creating  an  estoppel. 

Eminent  Domain — ^Remedies  of  Owners  of  Property — Injunction.'^ 
— If  an  owner  of  land  permits  a  railroad  company  to  build  a  railroad 
through  his  land,  under  an  oral  agreement  for  compensation,  or,  with- 

♦Sec  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Hayes  (Colo.),  40  R.- 
R.  R.  385,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 
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out  protest  and  with  full  knowledge  of  the  fact,  permits  a  railroad 
to  be  built  on  his  land,  he  is  limited  to  his  remedy  for  compensation 
for  the  land,  and  cannot  prevent  the  operation  of  the  road  by  in- 
junction, nor  compel  removal  thereof  from  the  land. 

Eminent  Domain — Remedies  of  Owners  of  Property — Injunction. 
— A  railroad  company,  claiming  part  of  a  common  carrier  railroad, 
built  on  private  land,  as  a  private  enterprise,  by  the  owners  of  ad- 
jacent lands,  as  successor  in  title  to  the  owners  of  the  land  on  which 
it  was  built,  and  under  a  location  made  by  it  in  the  manner  prescribed 
by  law,  against  another  railroad  company,  <:Iaiming  that  part  of  it 
under  a  location  made  by  it,  is  not  entitled  to  an  injunction  to  prevent 
the  latter  from  taking  possession  of  the  road  and  operating  it,  pend- 
ing condemnation  proceedings  to  determine  the  legal  rights  of  the 
parties. 

Appeal  from  Circuit  Court,  Kanawha  County. 

Action  by  Briar  Creek  Railway  Company  against  the  Kanawha 
Central  Railway  Company  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

Price,  Smith,  Spilman  6*  Clay  and  Linn  &  Byrne y  for  appellant. 
Ains  &  Hardy,  for  appellees. 

PoFFENBARGER,  J.  In  a  contest  between  two  railway  compa- 
nies for  the  same  right  of  way,  or  rather  a  railroad  already  con- 
structed, the  appellant  sought  an  injunction  to  prevent  the  apn 
pellee  from  taking  possession  of  the  prof)erty  and  from  operat- 
ing the  railroad,  or  running  its  engine  and  cars  over  the  same; 
and  the  court  below  refused  the  injunction,  sustained  a  demurrer 
to  the  bill  and  dismissed  it,  without  prejudice  to  the  assertion  of 
any  rights  the  appellant  may  have  in  a  court  of  law. 

Following  the  general  course  of  a  stream  known  as  Briar  creek, 
crossing  it  at  several  points,  and  running  partly  on  one  side  there- 
of and  partly  on  the  other,  the  right  of  way  and  railroad  are  at 
some  places  on  the  lands  of  the  Emmons  Tract  Coal  Company, 
a  tract  of  about  5,000  acres,  and  at  others  on  lands  owned  by 
Thomas  L.  and  others  of  the  Broun  family  and  D.  G.  Courtney, 
a  tract  of  about  4,200  acres;  the  stream  being  the  line  between 
the  two  boundaries  of  land.  It  was  built  by  the  Emmons  Tract 
Coal  Company  under  some  sort  of  a  loose  verbal  arrangement, 
as  a  means  of  developing  the  natural  resources  of  said  two  tracts 
of  land,  and  operated  as  a  common  carrier  by  the  Coal  River  & 
Western  Railway  Company  and  its  successor,  the  Coal  River 
Railway  Company.  On  this  point,  the  bill  says:  "In  the  )rear 
1904  and  ^subsequent  thereto,  as  plaintiff  is  informed  and  be- 
lieves, certain  negotiations  were  had  between  the  said  Brouns 
and  Courtney  on  the  one  side,  and  the  said  Emmons  Tract  Coal 
Company  on  the  other,  for  the  construction  of  a  railroad  up  and 
along  Briar  creek  from  Brounland,  as  a  means  of  developing  the 
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coal  upon  the  properties  belonging  to  said  parties,  respectively; 
that,  pending  said  negotiations,  a  railroad  track  was  graded  and 
constructed  by  or  under  the  direction  of  the  said  Emmons  Tract 
Coal  Company,  or  some  one  connected  with  it,  upon  and  along 
the  said  Briar  creek  from  its  mouth  at  Brounland  for  a  distance 
of  four  miles,  crossing  and  recrossing  the  said  Briar  creek  at 
various  points,  and  passing  over  and  through  the  lands  of  the 
said  Brouns  and  Courtney  and  of  the  said  Emmons  Tract  Coal 
Company  and  small  pieces  belonging  to  other  persons,  substan- 
tially upon  the  same  route  as  set  forth  on  plaintiff's  map  and 
profile,  hereinbefore  mentioned;  that  the  said  railroad  was  built 
without  any  authority  from,  and  without  the  consent  of,  the  said 
Brouns  and  Courtney,  or  either  of  them,  so  far  as  it  runs  through 
their  land,  but  that  they  took  no  steps  to  interfere  with  its  build- 
ing, believing,  as  plaintiff  is  informed  and  believes,  that  the  ne- 
gotiations aforesaid  which  were  pending  with  reference  to  its 
construction  with  the  Emmons  Tract  Coal  Company  would  be 
carried  out  satisfactorily  to  them,  so  that  the  railroad  could  be 
operated  in  such  way  as  to  benefit  their  tract  of  land,  giving  them 
main  line  rates  and  other  facilities  which  they  were  insisting 
upon  in  their  said  negotiations."  Then  follows  this  allegation: 
**After  said  railroad  was  built,  the  defendant  the  Coal  River  & 
Western  Railway  Company  began  to  operate  it  by  sending  its 
cars  and  engines  over  said  railroad  and  transporting  freights  and 
other  articles  along  its  Hne;  that  until  very  recently  neither  the 
Emmons  Tract  Coal  Company,  nor  any  other  person  by  whom 
said  railroad  was  constructed,  so  far  as  plaintiff  is  informed, 
claimed  any  right  to  the  said  railroad  track  and  roadbed,  or  the 
right  to  operate  the  same,  so  far  as  it  runs  through  the  said  Broun 
and  Courtney  land ;  but  the  Coal  River  &  Western  Railway  Com- 
pany, or  its  successor,  the  Coal  River  Railway  Company,  was  al- 
lowed to  operate  it,  as  aforesaid,  without  interference  from  the 
landowners  on  either  side." 

Shortly  before  the  institution  of  this  suit,  the  Kanawha  Central 
Railway  Company,  claiming  the  railway  upon  some  ground  not 
disclosed  by  the  bill,  notified  the  Coal  River  Railway  Company 
to  cease  using  the  railroad,  and  itself  took  possession  of  the  same, 
placing  its  engine  and  cars  thereon,  and  transporting  freight  and 
passengers  for  compensation;  and,  on  March  27,  1906,  it  insti- 
tuted condemnation  proceedings  to  obtain  title  to  so  much  of 
the  right  of  way  as  lies  within  the  boundaries  of  the  Broun  and 
Courtney  lands.  The  bill,  without  indicating  the  basis  of  the 
claim  of  the  Kanawha  Central  Railway  Company  to  title  to  the 
railroad  or  right  to  use  it,  denies  such  right,  and  yet  sets  up  no 
claim  of  right  in  the  plaintiff,  except  title  to  the  right  of  way  by 
virtue  of  prior  location  thereof  and  conveyances  from  the  Brouns 
and  Courtney.  The  latter  obtained  its  charter  January  6,  1906, 
and  claims  to  have  adopted  a  map  and  profile  of  a  survey  of  its 
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route,  corresponding  substantially  with  the  location  on  which 
the  railroad  is  already  built,  and  filed  them  in  the  offices  of  the 
Secretary  of  State  and  the  clerk  of  the  county  court  of  Kanawha 
county,  January  9,  1906.  On  the  following  day,  it  purchased  the 
right  of  way,  as  so  surveyed,  through  the  Broun  and  Courtney 
lands,  which  was  conveyed  to  it  by  deed  on  March  21,  1906.  It 
filso  commenced  condemnation  proceedings  to  acquire  the  right 
of  way  through  the  Emmons  Tract  Company  lands.  The  Ka- 
nawha Central  Railway  Company  was  chartered  January  22, 
1906,  and  filed  its  map  and  profile,  covering  the  same  right  of  way, 
February  5,  1906,  and  on  the  27th  day  of  March,  1906,  com- 
menced condemnation  proceedings  to  acquire  the  right  of  way  on 
which  the  road  is  located  through  the  Broun  and  Courtney  lands, 
as  stated.  According  to  the  allegations  of  the  bill,  these  were  the 
conditions  under  which  the  Kanawha  Central  Railway  Company 
took  possession  of  the  road  and  began  to  operate  it. 

The  allegations  of  the  bill,  respecting  the  construction  of  the 
railroad  in  controversy,  fairly  construed,  show  acquiescence  in 
the  use  of  the  land  on  which  it  is  built  for  general  railroad  pur- 
poses. It  was  built  by  the  Emmons  Tract  Company  while  nego- 
tiations, looking  to  the  accomplishment  of  that  end,  were 
pending.  Hence  it  is  reasonable  and  fair  to  say  it  was  built  in 
reliance  upon  the  negotiations,  and  upon  belief  in  final  consumma- 
tion of  an  agreement.  In  other  words,  not  doubting  their  ability 
to  reach  a  satisfactory  agreement  with  the  Emmons  Tract  peo- 
ple, the  Brouns  and  Courtney,  by  their  silence  and  noninterfer- 
ence, permitted  them  to  build  the  road,  for  use  as  a  common  car- 
rier, a  public  railroad,  the  ultimate  ownership,  management,  and 
control  of  which  were  to  be  settled  and  determined  by  the  pend- 
ing negotiations.  These  having  failed,  the  present  contest  for  set- 
tlement or  acquisition  of  title  and  control  came  on,  in  the  form 
of  rival  and  contending  corporations  prosecuting  and  defending 
actions  in  the  legal  forum,  in  which  every  question  indicated  by 
the  bill  can  be  determined,  except  that  of  possession  of  the  rail- 
road and  right  of  way,  including  use  and  operation,  pending  dis- 
position of  the  actions  in  the  law  court. 

Thus  the  land  and  the  fixtures,  the  rails  and  cross-ties,  have 
been  voluntarily  devoted  to  a  public  use,  subject  to  rights  of 
compensation  and  title,  susceptible  of  complete  vindication,  for 
aught  that  appears  here,  by  legal  proceedings.  Under  this  tacit 
agreement,  the  road  was  built  and  actually  operated  as  a  com- 
mon carrier.  As  to  the  details  of  the  negotiations,  the  bill  is  si- 
lent. Whether  the  Brouns  and  Courtney  expected  to  have  stock 
or  interests  in  the  road  for  the  right  of  way,  or  to  contribute 
ratably  or  in  some  proportion  to  the  cost  of  construction,  or 
whether  they  did  so,  is  not  disclosed ;  but  we  think  there  is  a  clear 
admission  of  acquiescence  in  the  building  of  the  road,  founded 
upon  expectation  of  both  rights  and  duties  respecting  the  same 
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as  a  public  carrier,  on  the  part  of  the  Brouns  and  Courtney,  to 
whose  rights  the  Briar  Creek  Railway  Company  has  succeeded. 

[1]  Under  these  circumstances,  that  company,  by  its  bill,  in- 
vokes the  constitutional  provision  inhibiting  the  taking  of  private 
property  for  public  use  without  compensation,  notwithstanding 
the  offer  of  such  compensation  and  intent  to  pay  it,  manifested 
by  the  commencement  of  the  condemnation  proceedings.  But  for 
acquiescence  in  the  construction  of  the  road  and  devotion  of  the 
land  to  public  use,  subject  to  the  right  of  compensation,  and  pos- 
sibly some  interest  in  the  railroad,  the  case  would  clearly  fall 
within  the  protection  of  the  organic  provision  referred  to  and 
the  remedy  by  injunction.  The  constitutional  guaranty  was  in- 
tended, however,  for  the  protection  of  such  persons  only  as  see 
fit  to  retain  possession  and  title  to  their  property  until  compen- 
sation therefor  shall  have  been  ascertained  and  paid.  Those  who 
voluntarily  yield  them  to  a  railroad  or  other  internal  improve- 
ment company,  or  devote  their  land  to  public  uses,  necessarily 
waive  and  lose  the  benefit  thereof.  That  provision  does  not 
abridge  the  right  of  a  citizen  to  contract  with  his  neighbor  or  an 
internal  improvement  company.  It  is  only  a  limitation  upon  the 
sovereign  power  of  eminent  domain,  provided  and  resorted  to 
for  procurement  of  private  property  for  public  use,  when  the 
owner  thereof  declines  to  yield  it  voluntarily,  either  denying  the 
right  of  appropriation  to  the  use  contemplated,  or  unable  to  agree 
upon  the  amount  of  compensation. 

[2]  If  a  landowner  sees  fit  to  permit  an  entry  upon  his  land 
by  a  railroad  company  or  an  adjoining  landowner,  under  some 
sort  of  an  oral  agreement,  and  large  expenditures  upon  the  faith 
of  such  agreement  or  permission,  carrying  an  assurance  of  a 
conveyance  of  the  title  to  the  land  or  an  easement  therein,  his 
situation  is  similar  to  that  of  a  vendor  by  verbal  contract,  when 
the  vendee  has  entered  into  possession  and  made,  substantial  im- 
provements, or  of  a  father  who  has  orally  given  a  son  land,  and 
the  latter  has  entered  upon  it,  and  by  his  labor  and  outlay  of 
money  made  improvements  of  which  it  would  be  inequitable  and 
unjust  to  deprive  him.  Nothing  in  either  the  terms  or  purpose 
of  the  provision  invoked  imports  any  intention  to  destroy  or 
abridge  the  right  of  contract  on  the  part  of  a  landowner.  On 
the  contrary,  all  internal  improvement  companies,  as  well  as  all 
municipal  bodies,  are  empowered,  and  the  state  and  all  individ- 
uals have  inherent  right,  to  purchase  land;  and  the  exercise  of 
these  contractual  powers  is  contemplated  in  all  those  cases  in 
which  the  law  of  eminent  domain  is  available,  in  case  of  necessity 
for  the  invocation  thereof.  The  latter  is  supplementary  to  the 
contractual  power  through  which  most  of  the  acquisitions  of  pri- 
vate property  for  public  use  are  made.  Logically,  therefore,  as 
held  by  numerous  courts,  if  an  owner  of  land  puts  a  railroad 
company  in  possession  of  a  right  of  way  through  it,  or,  without 
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protest,  sees  a  railroad  company  build  its  road  on  his  land,  he  is 
estopped  from  asserting  title  to,  or  taking  possession  of,  so  much 
of  it  as  is  so  used  by  the  company.  Roberts  v.  Railroad  Co.,  158 
U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873;  Kakeldy  v.  Columbia  R. 
Co.,  37  Wash.  675,  80  Pac.  205;  33  Cyc.  155;  23  A.  &  E.  Enc. 
L.  701 ;  Elliott,  Railroads,  §  949. 

[3]  Here  the  entry  was  made  and  the  work  done  by  the  Em- 
mons Tract  Coal  Company,  whose  charter  may  not  have  ex- 
tended its  corporate  powers  to  the  building  and  operation  of  a 
railroad.  As  to  the  extent  of  its  powers  the  bill  is  silent;  but 
this  does  not  affect  the  application  of  the  principle.  It  was  per- 
mitted to  enter  upon  the  land  and  lay  out  thereon  large  sums  of 
money  in  building  the  road,  and  indirectly  to  operate  the  road 
as  a  public  carrier,  and  this  bill  shows  an  express  desire  that  it 
shall  continue  to  be  such  a  carrier.  This  plaintiff,  chartered  as 
a  railroad  company  and  claiming  to  be  one,  has  brought  the  right 
of  way,  stands  in  the  shoes  of  the  former  owners,  and  claims 
right  to  possession  of  the  road  for  the  purpose  of  operating  it 
as  a  common  carrier.  That  contemplated  agreement,  whatever 
its  terms  were,  was  consummated  and  executed  to  the  extent  of 
the  construction  of  the  railroad  and  employment  thereof  in  the 
public  service.  All  that  remained  was  the  determination  by 
agreement,  if  possible,  of  the  ownership  thereof,  or  the  interests 
and  rights  of  the  negotiating  parties  respecting  it.  The  effort  to 
do  this  having  failed,  they  have  resorted  to  other  methods,  in- 
cluding condemnation  proceedings,  in  which  their  legal  rights 
may  be  fully  ascertained  and  declared.  Under  such  conditions, 
we  are  clearly  of  the  opinion  that  none  of  these  proceedings 
should  be  aided  or  retarded,  or  the  operation  of  the  railroad  in- 
terfered with,  by  injunction.  There  is  no  technical  reason  for  it. 
Both  the  constitutional  guaranty  and  the  statute  of  frauds  are 
eliminated  by  the  conduct  of  the  parties,  amounting  to  an  agree- 
ment pro  tanto.  In  this  class  of  cases,  nothing  sustains  the  rem- 
edy by  injunction  but  the  arbitrary  inhibition  of  the  constitU'- 
tional  guaranty.  Viewed  as  a  mere  trespass  or  unlawful  entry, 
the  wrong  is  remedial  by  the  ordinary  legal  possessory  actions. 
There  is  no  element  of  irreparable  injury.  Hence  waiver  of  the 
constitutional  guaranty  destroys  the  sole  ground  of  equity  juris- 
diction. 

The  decree  complained  of  will  be  affirmed. 
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(Supreme  Court  of  Missouri,  Division  No.  1,  Feb.  29,  1912.) 

[144  S.  W.  Rep.  469.] 

Appeal  and  Error — Verdict — Conclusiveness — Conflicting  Evidence. 
— A  verdict  upon  conflicting  evidence  is  conclusive  on  appeal. 

Eminent  Domain — Compensation — Injury  to  Property. — Since  the 
damages  awarded  for  taking  land  for  a  railrcad  right  of  way  under 
Const,  art.  2,  §  21,  prohibiting  private  property  from  being  taken  or 
damaged  for  public  use  without  just  compensation,  would  include 
those  reasonably  flowing  from  the  construction  of  the  road,  whether 
present  or  future,  a  landowner,  a  part  of  whose  land  was  condemned 
for  a  railroad  right  of  way  and  who  then  recovered  damages  for  the 
land  so  taken  and  damaged,  could  not  afterwards  recover  for  injury 
to  his  land  by  its  caving  in  because  of  the  nonnegligent  excavation 
by  the  company  of  the  adjacent  roadway  condemned. 

Appeal  and  Error — Harmless  Error — Exclusion  of  Evidence. — 
Where  plaintiffs  were  not  entitled  to  recover  in  any  event,  error  in 
excluding  evidence  going  to  the  measure  of  damages  was  not  preju- 
dicial. 

Appeal  from  Circuit  Court,  St.  Louis  County;  J.  W.  McEl- 
henny,  Judge. 

Action  by  Henry  Chapman  and  others  against  the  St.  Louis 
Belt  &  Terminal  Railway  Company.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

This  is  a  suit  brought  by  the  plaintiffs  against  the  defendant  to 
recover  $25,000  damages  sustained  by  them  through  the  alleged 
negligence  of  the  latter  in  grading  its  right  of  way  along  and  ad- 
jacent to  their  property,  and  thereby  causing  it  to  cave  in. 

The  facts  are  few,  and  most  of  them  are  undisputed.  They 
are  as  follows : 

Some  time  prior  to  the  institution  of  this  suit,  the  defendant 
brought  another  suit  against  the  plaintiffs  for  the  purpose  of 
condemning  a  strip  of  land  through  their  property  for  its  right 
of  way.  In  due  time  the  latter  came  on  regularly  for  trial,  and, 
after  the  commissioners  heard  the  evidence  pro  and  con,  awarded 
the  defendants,  the  plaintiffs  here,  the  sum  of  $28,975,  for  the 
value  of  the  land  taken  for  said  purpose,  and  for  the  damages 
done  thereby  to  the  remainder  of  the  tract  not  taken.  Shortly 
after  the  trial  of  the  former  case,  the  defendant  here  took  pos- 
session of  the  said  strip  of  land,  and  graded  it  for  the  purposes 
of  its  right  of  way.  In  the  present  suit  the  plaintiffs  charge  that 
the  defendant  so  negligently  graded  the  strip  that  the  banks  on 
the  sides  thereof  caved  in,  and  carried  with  them  large  portions 
45  R  R  R— 11 
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of  their  land  and  soil,  to  their  damage  in  the  sum  of  $25,000. 
The  answer  of  the  defendant  denied  the  charge  of  negligence, 
and  affirmatively  alleged  that  whatever  damages  the  plaintiffs 
sustained,  if  any,  in  consequence  of  the  grading,  was  compen- 
sated for  in  the  previous  condemnation  proceedings.  This  new 
matter  was  traversed  by  a  reply.  The  evidence  for  both  parties 
showed  substantially  the  following  facts:  That  a  proper  grade 
or  slope  of  the  banks  of  the  cut  was  from  lj4  f^^t  horizontal  to 
1  foot  in  depth,  and  that,  if  there  was  still  a  tendency  to  slide, 
the  horizontal  slope  should  be  increased  in  extreme  cases  to  2 
feet  horizontally  to  1  foot  in  depth. 

There  was  substantial  evidence  introduced  on  the  part  of  the 
plaintiffs  which  tended  to  show  the  foregoing  rules  of  excava- 
tion were  not  observed  or  followed  by  the  defendant,  and  that 
it  cut  the  banks  almost  perpendicular  for  the  first  12  feet,  and 
that  much  less  slope  than  1^  feet  to  1  was  made  for  the  remain- 
ing distance,  which  was  about  20  feet. 

Upon  the  other  hand,  the  defendant  introduced  equally  credi- 
ble evidence,  it  seems  to  us,  tending  to  contradict  the  evidence  in- 
troduced by  appellants;  and  also  to  show  that  in  excavating  the 
cut  the  railway  company  left  a  slope  for  the  banks  thereof  of 
from  1^  to  2  feet  horizontal  to  1  foot  in  depth.  The  evidence 
for  the  defendant  also  tended  to  show  that  there  was  no  sliding 
or  caving, of  the  banks  during  the  course  of  the  excavation,  but 
that  near  the  bottom  of  the  cut  there  was  what  is  called  a  bed  of 
shale  or  joint  clay,  to  which  subsequently  thereto,  during  wet 
weather,  water  seeped  through  the  upper  soil  and  flowed  over 
the  surface  of  the  shale,  and  thereby  caused  the  latter  to  become 
greasy  like  or  slippery,  and  caused  the  former  to  slide  and  cave 
into  the  excavation.  In  rebuttal,  the  evidence  for  appellants 
tended  to  show  that  by  the  exercise  of  ordinary  care,  and  by  the 
expenditure  of  a  reasonable  sum  of  money  by  the  company,  the 
latter  condition  could  have  been  remedied  by  driving  piles  near 
the  bottom  of  the  cut,  and  filling  in  behind  them  with  brickbats, 
or  other  materials  of  similar  character,  and  by  planting  trees 
thereon.  The  evidence  of  defendant  tended  to  contradict  the 
feasibility  of  the  latter  scheme. 

At  the  close  of  the  introduction  of  all  the  evidence,  the  court 
at  the  request  of  the  defendant,  and  over  the  objections  of  plain- 
tiffs, gave  to  the  jury  the  following  instructions,  viz.: 

"(3)  The  jury  are  instructed  that,  if  you  believe  and  find  from 
the  evidence  that  defendant  St.  Louis  Belt  &  Terminal  Railway 
Company  exercised  ordinary  care  in  erecting,  constructing,  and 
digging  the  cut  for  the  establishment  and  construction  of  its 
roadbed,  then  your  verdict  must  be  for  the  defendant  and  against 
the  plaintiffs,  even  though  you  further  find  and  believe  from  the 
evidence  that  the  plaintiffs'  land  cracked  open  on  the  north, 
sloughed  off,  and  caved  in  to  plaintiffs'  damage. 
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"(4)  The  court  instructs  the  jury  that  the  defendant  St.  Louis 
Belt  &  Terminal  Railway  Company,  leave  being  duly  had,  on  the 
29th  day  of   October,  1904,   applied  to  the   circuit   court  of  St. 
Louis  county.  Mo.,  by  a  petition  setting  forth  the  general  direc-^ 
tions  in  which  it  was  desired  to  construct  its  road,  together  with 
the  description  of  the  plaintiffs'  land,  and  prayed  therein  for  the 
appropriation,  for  the  purpose  of  constructing,  maintaining,  and 
operating  with  all  convenient  speed  its  railroad,  and  for  the  pur- 
pose of  cutting  embankments  necessary  for  the  proper  construc- 
tion of  said  road,  a  strip  of  land  on  the  south  side  of  plaintiflfs'  land 
210  feet  wide,  which  said  strip  was  135  feet  south  of  the  center 
line  of  the  proposed  route,  and  75  feet  north  of  said  center  line. 
And  in  said  petition  also  prayed  for  the  appointment  of  three 
disinterested  freeholders  as  commissioners  to  assess  the  damages 
plaintiffs  might  sustain  in  consequence  of  the  establishment,  erec- 
tion, and  maintenance  of  said  railroad,  and  the  appropriation  of 
said  strip  of  land  210  feet  wide  as  a  right  of  way.     The  circuit 
court  of  St.  Louis  county,  Mo.,  granted  said  petition,  and  there- 
after on  the  16th  day  of  November,  1904,  duly  appointed  J.  S. 
Sidebotham,  Chas.  J.  Harwood,  and  Wm.  W.  Heaps,  disinter- 
ested freeholders,  to  assess  said  damages  aforesaid,  that  there- 
after said  commissioners  viewed  said  land  and  returned  under 
oath  their  assessment  to  the  clerk  of  the  court,  together  with  a 
description  of  the  land  for  which  such  damages  were  assessed, 
and  by  which  report  said  commissioners  awarded  to  these  plain- 
tiffs in  said  cause  the  sum  of  $28,975,  and  said  award  of  $28,975 
so  awarded  by  said  commissioners  was  paid  by  the  defendant  to 
these  plaintiffs  and  accepted  by  them.     Therefore  you  are  in- 
structed by  the  court  that  plaintiffs  cannot  recover  against  the 
defendant  in  this  suit,  and  your  verdict  must  be  for  the  defend- 
ant, unless  you  find  and  believe  from  the  greater  weight  of  the 
evidence  that  the  defendant  in  erecting,  constructing,  and  digging 
a  cut  on  said  strip  of  land  so  condemned  did  so  in  a  negligent 
manner,  and  that  said  negligence  directly  contributed  to  the  slid- 
ing and  caving  in  of  said  land. 

"(5 )  The  court  instructs  you  that  by  the  payment  of  the  award 
of  $28,975  in  the  condemnation  suit  against  plaintiffs,  evidence 
of  which  has  been  introduced  at  the  trial,  the  defendant  fully 
compensated  plaintiffs  for  all  lands  taken  by  it  for  its  use  as  a 
right  of  way  and  described  in  the  petition  in  condemnation,  as 
well  as  for  all  damages  done  to  the  remainder  of  said  tract  of 
land  by  reason  of  said  taking  and  by  reason  of  the  occupation, 
improvement,  and  use  thereof  for  railroad  purposes;  that  said 
damages  so  assessed,  awarded,  and  paid  plaintiffs  included  full 
compensation  to  plaintiffs  for  all  damages  resulting  to  their  re- 
maining land  along  and  through  which  said  right  of  way  extends 
by  reason  of  the  construction  of  the  cut  in  question,  the  sloping 
of  its  sides,  and  the  establishing  of  its  grades  so  far  and  to  such 
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an  extent  as  the  same  was  done  in  the  usual  and  customary  way, 
and  with  reasonable  and  ordinary  care  and  skill,  and,  if  you  find 
that  said  cut  was  so  constructed,  your  verdict  must  be  for  the  de- 
fendant even  though  you  believe  from  the  evidence  that  the  slip- 
ping or  caving  of  plaintiffs'  lands  referred  to  in  the  evidence  was 
caused  by  the  construction  of  said  cut. 

"(6)  The  court  instructs  the  jury  that  the  defendant  railway 
company  is  not  responsible  in  damages  to  these  plaintiffs  merely 
because  of  the  sliding  and  caving  in  of  the  land  in  question. 

"(7)  The  court  instructs  the  jury  in  this  case  that  it  was  not 
the  duty  of  the  defendant  to  build  a  retaining  wall." 

And  the  plaintiff  asked,  among  others,  the  following  instruc- 
tions, which  the  court  refused : 

*'(1)  The  court  instructs  the  jury  that  the  owner  of  a  parcel 
of  land  is  entitled  to  the  lateral  support  of  it,  and  his  neighbor 
has  no  right  to  dig  away  the  adjacent  earth  so  as  to  cause  the 
ground  to  crumble. 

*'(2)  The  court  instructs  the  jury  that  the  owner  of  land  has 
the  right  to  have  his  soil  preserved  intact  as  against  its  own 
weight  and  the  effects  of  the  elements." 

Objections  and  exceptions  were  duly  made  and  saved  to  all 
instructions  given  and  refused. 

The  cause  was  submitted  to  the  jury,  and  they  found  for  the 
defendant,  and  plaintiffs  duly  appealed. 

Merrkt'Cther  &  Wurdemany  for  appellants. 
Stevens,  Gardner  &  MeCabe,  for  respondent. 

Woodson,  J.  (after  stating  the  facts  as  above).  1.  By  read- 
ing the  instructions  given  by  the  court,  on  behalf  of  the  respond- 
ent, and  those  refused  asked  by  the  appellants,  it  will  be  seen 
that  there  are  but  two  questions  presented  to  this  court  for  de- 
termination. One  is  a  question  of  fact  and  the  other  is  a  propo- 
sition of  law  which  will  be  considered  in  the  order  stated. 

Attending  the  first:  Did  the  respondent  so  negligently  exca- 
vate its  roadbed  as  to  cause  the  banks  on  the  sides  thereof  to 
slide,  and  thereby  destroy  the  lateral  support  which  the  appel- 
lants were  ordinarily  entitled  to,  and  in  consequence  thereof 
cause  their  land  to  cave  in?  From  reading  the  statement  of  the 
case,  it  will  be  seen  that  there  was  ample  evidence  introduced  by 
the  respective  parties  tending  to  prove  their  theory  of  the  case. 
In  fact,  if  we  were  the  judges  of  the  weight  of  the  evidence,  we 
would  be  inclined  to  hold  that  it  preponderates  in  favor  of  the 
respondent. 

[1]  That  issue  was  fairly  submitted  to  the  jury  under  proper 
instructions  given  by  the  court;  and,  the  jury  having  found 
against  the  appellants,  they  are  bound  by  the  verdict.  We  there- 
fore rule  the  first  question  against  the  appellants. 

[2]    2.   It  will  also  be  seen  by  reading  the  refused  instructions 
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asked  by  appellants,  and  those  given  on  behalf  of  the  respondent, 
that  the  legal  proposition  involved  in  this  case  is  this :  In  the  ab- 
sence of  negligence,  as  we  have  held  there  was  none,  in  this,  is  a 
landowner  entitled  to  recover  damages  from  a  railroad  company 
after  condemnation  proceedings  are  had  and  the  damages  paid 
for  injury  sustained  by  reason  of  his  land  caving  in  consequence 
of  the  excavation  of  the  roadway  adjacent  thereto?  Counsel  for 
appellants  affirm  this  proposition,  and  respondent  denies  it.  The 
right  of  a  railroad  company  to  take  private  property  for  its  right 
of  way  is  conferred  upon  it  by  the  Supreme  or  sovereign  author- 
ity of  the  state ;  and  under  our  Constitution  private  property  can- 
not be  taken  or  damaged  for  public  use  without  just  compensa- 
tion being  first  paid.  Erection  21  of  article  2,  Bill  of  Rights.  The 
authorities  are  quite  uniform  in  holding  that  the  damages  men- 
tioned in  the  Constitution  are  those  which  are  incidental  to,  or 
which  reasonably  flow  from,  the  construction,  maintenance,  and 
operation  of  the  road,  be  they  past,  present,  or  future.  This 
proposition  has  been  so  frequently  and  fully  discussed  and  set- 
tled by  this  and  other  courts  of  the  country  it  would  be  a  super- 
erogation of  labor  to  do  more  than  cite  a  few  of  the  cases  so 
holding.  Watts  v.  Norfolk  &  Western  Ry.  Co.,  39  W.  Va.  1%, 
19  S.  E.  521,  23  L.  R.  A.  674,  45  Am.  St.  Rep.  894;  Clark  v.  Han- 
nibal &  St.  Joe  R.  R.  Co.,  36  Mo.  202;  Benson  v.  Chicago  &  Al- 
ton R.  Co.,  78  Mo.  504;  Abbott  r.  Kansas  City,  St.  Joe  &  C.  B. 
Ry.  Co.,  83  Mo.  271,  53  Am.  Rep.  581 ;  Harrelson  v.  Kansas 
City  &  Atlantic  Ry.  Co.,  151  Mo.  482  (subdivision  3,  page  496), 
52  S.  W.  368 ;  Moss  v.  St.  Louis,  Iron  ^Iountain  &  Southern  Ry., 
85  Mo.  86 ;  Aston  v.  Nolan,  63  Cal.  269 ;  Hdrtsman  z\  Covington 
&  Lx.  Ry.  Co.,  18  B.  Mon.  (Ky. )  218;  Boothby  v,  Androscoggin 
&  Ken.  Ry.  Co.,  51  Me.  318;  Gates  v.  Fulkerson,  129  Mo.  App. 
620,  107  S.  W.  1032 ;  Jones  v,  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.,  84  Mo.  151. 

In  addition,  we  might  add  that,  if  we  correctly- understand  the 
petition,  it  only  counts  on  damages  done  in  consequence  of  neg- 
ligence, and  not  upon  the  absolute  right  to  lateral  support.  But, 
be  that  as  it  may,  the  damages  caused  by  the  sliding  and  caving 
of  appellants'  property,  which  was  purely  incidental  to  the  con- 
struction of  the  railroad,  was  assessed  and  paid  for  in  the  con- 
demnation proceedings;  and  it  would  be  highly  unjust  to  compel 
the  company  to  pay  that  damage  again. 

[3]  3.  Counsel  for  appellants  also  complains  of  the  action  of 
the  trial  court  in  the  rejection  of  certain  evidence  offered.  The 
evidence  so  excluded  only  went  to  the  measure  of  damages,  if 
any,  appellants  had  sustained ;  and,  if,  as  we  have  held,  they  are 
not  entitled  to  recover  under  any  view  of  the  case,  then  clearly 
there  was  no  reversible  error  in  the  exclusion  of  the  evidence 
mentioned. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be 
affirmed.    It  is  so  ordered.    All  concur. 
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Murphy  et  al.  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  et  al. 
(Supreme  Court  of  Washington,  Jan.  23,  1912.) 

[120  Pac.  Rep.  525.] 

Trial — Instructions — Construction  as  a  Whole. — Though  detached 
statements  or  expressions  of  the  court  in  its  charge  to  the  jury  may 
be  technically  erroneous,  yet,  if  instructions  as  a  whole  fairly  state 
the  law,  there  is  no  prejudicial  error. 

Appeal  and  Error — Harmless  Error. — On  appeal  in  a  case,  where 
the  only  question  involved  was  the  damage  to  an  owner  by  the  con- 
struction of  a  railroad  trestle  across  the  street  on  which  his  property 
abutted,  a  verdict  amply  supported  by  the  evidence  will  not  be  set 
aside  because  of  the  use  of  inapt  language  in  the  instructions. 

Eminent  Domain— Injury  from  Construction  of  Railroad — Admis- 
sibility of  Evidence — Disproving  Injury. — In  an  action  for  damages 
from  the  construction  of  a  railroad  trestle  over  a  street  on  which 
plaintiffs  land  abutted,  where  there  was  evidence  showing  that  plain- 
tiffs lots  would  be  greatly  damaged,  evidence  by  defendant  showing 
that  their  value  would  be  increased  rather  than  diminished  was  ad- 
mitted on  the  understanding  that  it  was  not  to  show  benefits,  but  to 
show  that  the  property  was  not  damaged.  Held,  that  the  evidence, 
being  admissible  to  show  the  use  and  adaptability  of  the  property  in 
its  changed  condition,  and  thereby  to  disprove  damage,  was  not  ren- 
dered inadmissible  because  it  would  have  been  competent  and  ad- 
missible had  it  been  proper  to  prove  benefits. 

Eminent  Domain — Benefits.'*' — In  an  action  against  a  railroad  for 
damage  to  lots  abutting  the  street  over  which  a  trestle  had  been 
built,  benefits  cannot  be  offset. 

E^minent  Domain — Damages. — Where  the  effect  of  the  changed  con- 
dition in  lots  abutting  on  a  street  by  the  construction  of  a  railroad 
trestle  over  the  street  is  not  to  diminish  the  market  value  because  of 
some  more  extended  use,  there  is  no  damage  for  which  the  owner  is 
entitled  to  compensation. 

Eminent  Domain— Trestle  Over  Street — Abutting  Owners.— Where 
a  railroad  trestle  crosses  a  street  diagonally,  the  owner  of  a  lot  not 
abutting  upon  the  railroad's  right  of  way  is  not  entitled  to  damages 
to  such  lot.  ff 

Trial — Injuries  from  Construction — Actions — Instructions — ^View  by 
Jury. — An  instruction  in  an  action  by  an  abutting  owner  for  damages 
to  his  land  by  the  construction  of  a  railroad  trestle  across  the  street 
that  the  object  of  a  view  by  the  jury  was  to  acquaint  them  with  the 


*For  the  authorities  in  this  series  on  the  question  what  do,  and  do 
not,  constitute  benefits  to  the  landowner  from  the  construction  and 
operation  of  a  railroad  on  or  near  his  prooerty,  see  last  paragraph  of 
foot-note  of  Minneapolis  St.,  etc..  Co.  r.  Harkins  (Minn.),  33  R.  R.  R. 
440,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  440. 
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physical  situation,  condition,  and  surroundings  of  the  lands,  that 
"what  the  jury  see  they  know  absolutely,"  and  that  the  view  must 
be  remembered  as  part  of  the  evidence  of  the  case,  and  that  it  was 
their  duty  to  use  their  senses,  and  that  they  might  disregard  testi- 
mony as  to  anything  which  they  knew  by  the  view  to  be  false,  con- 
sidered as  a  whole  and  as  the  jury  must  have  understood  it,  was  not 
erroneous. 

Trial — Instructions — Request  for  Instruction. — The  trial  practice  act 
(Laws  1903,  c.  81),  as  amended  in  1909  (Laws  1909,  c.  86),  requires 
the  trial  judge  to  reduce  his  charges  to  writing,  and  read  them  at  the 
conclusion  of  the  evidence  and  prior  to  the  summing  up  of  respective 
counsel.  Superior  court  rule  12  requires  all  proposed  instructions  to 
be  filed  in  the  cause  and  handed  to  the  court  and  to  opposing  coun- 
sel. During  the  argument  of  counsel  for  defendant,  counsel  for  plain- 
tiff dictated  to  the  shorthand  reporter  for  the  minutes  of  the  trial  an 
instruction  set  out  in  the  statement  of  facts,  but  the  trial  judge  stated 
that  this  was  done  without  his  attention  being  called  to  it.  and  that 
such  instruction  was  not  written  out  and  offered  to  the  court  or  served 
upon  the  defendant,  or  marked  refused  or  filed  by  the  clerk,  as  a 
part  of  plaintiffs  instructions.  Held  that,  under  these  circumstances, 
the  failure  of  the  court  to  give  the  instruction  was  not  error. 

Department  2.  Appeal  from  Superior  Court,  Pierce  County; 
M.  L.  Cliflford,  Judge. 

Action  by  James  F.  Murphy  and  others  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  and  others.  Judgment 
for  plaintiffs  for  less  than  claimed,  and  they  appeal.    Affirmed. 

Sullivan  &  Christian,  for  appellants. 

H,  H.  Field,  Geo,  W.  Korte,  and  H.  S.  Griggs,  for  respond- 
ents. 

Morris,  J.  This  was  an  action  to  recover  damages  suffered 
by  appellants'  property  by  reason  of  the  construction  of  a  tres- 
tle over  and  across  the  street  upon  which  the  lots  abutted.  The 
jury  returned  a  verdict  in  favor  of  appellants  in  the  sum  of 
$1,000.  Being  dissatisfied  with  the  amount,  they  have  appealed, 
assigning  as  error  the  giving. of  and  refusal  to  give  certain  in- 
structions, errors  in  the  admission  of  testimony,  and  the  ruling 
of  the  court  in  withdrawing  one  of  the  lots  from  the  considera- 
tion of  the  jury. 

The  court  gave  the  jury  20  instructions,  12  of  which  are  ex- 
cepted to  as  a  whole ;  in  addition  to  which  30  other  errors  are  as- 
signed to  separate  parts  of  such  instructions,  necessitating  much 
labor  in  reviewing  the  instructions,  and  for  that  reason  some- 
what delaying  the  announcement  of  our  decision.  For  this  rea- 
son it  will  be  seen  that  it  is  impracticable  to  here  make  special 
reference  to  each  of  these  assignments. 
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[1]  They  have,  however,  in  each  instance  been  taken  up  and 
considered,  and  while,  as  in  most  cases  where  the  court  under- 
takes to  instruct  the  jury  at  great  length,  sentences  and  phrases 
can  be  picked  out  that  employ  inapt  language,  and  that  standing 
alone  call  for  a  more  critical  review,  we  are  of  the  opinion  that, 
upon  the  whole,  the  instructions  correctly  state  the  law,  and  no 
reversible  error  can  be  found  in  them.  *'It  is  the  settled  rule  of 
this  court  that,  although  detached  statements  or  expressions  of 
the  court  in  its  charge  to  the  jury  may  be  technically  erroneous, 
yet,  if  the  instructions  as  a  whole  fairly  state  the  law,  there  is  no 
prejudicial  error."  Cheichi  v.  Northern  Pacific  Ry.  Co.,  118  Pac. 
916. 

[2]  While  this  was  not  a  condemnation  case,  it  is  analogous  to 
it,  since  the  only  question  to  be  determined  by  the  jury  was  the 
damage  to  appellants'  land  by  reason  of  the  extension  of  the  rail- 
way across  the  street  upon  which  the  land  abutted.  The  same 
principles  of  law  in  ascertaining  and  measuring  that  damage  are 
involved,  and  the  ultimate  fact  to  be  determined  is  the  same.  In 
reviewing  such  cases  upon  appeal,  it  has  been  often  said  an  ap- 
pellate court  should  hesitate  before  finding  sufficient  error  to 
disturb  the  verdict,  and  such  an  order  will  be  made  only  when  it 
clearly  appears  that  the  verdict  is  unjust  and  unsupported  by 
any  competent  evidence.  In  re  Mercer  St.,  Seattle,  55  Wash. 
116,  104  Pac.  133.  This  rule  is  primarily  applicable  in  cases 
where  the  verdict  is  attacked  for  failure  of  supporting  evidence, 
but  it  nevertheless  illustrates  the  caution  observed  by  appellate 
courts  in  reviewing  cases  where  the  only  question  involved  is 
the  damage  to  property  taken  or  damaged  for  a  public  use. 
There  was  ample  evidence  to  sustain  this  verdict,  and  we  are 
not  prepared  to  say  that,  because  of  the  use  of  inapt  language  in 
giving  instructions,  the  case  should  be  sent  back  for  a  second 
trial. 

Upon  the  argument  counsel  for  appellants  called  especial  at- 
tention to  four  assignments  of  error.  We  take  it  these  four 
were  especially  called  to  our  attention  because  they  were  con- 
sidered the  most  serious.  We  will  therefore  make  special  refer- 
ence to  them. 

[3]  The  first  is  in  the  admission  of  testimony.  Appellants 
called  witnesses  in  an  eflPort  to  prove  these  lots  would  be  greatly 
damaged  because  of  the  trestle.  These  witnesses  testified  fully 
as  to  the  use  the  lots  were  adapted  to,  if  it  were  not  for  the  rail- 
way, and  how  that  use  and  its  value  would  be  diminished.  On 
cross-examination  and  over  appellants'  objection,  counsel  for  re- 
spondents attempted  to  show  that  this  use  and  its  value  would 
be  increased  rather  than  diminished.  Testimony  of  the  same 
character  was  offered  in  support  of  the  defense,  which  was  like- 
wise objected  to  upon  the  ground  that  respondents  were  at- 
tempting to  offset  benefits  against  damages.  Counsel  for  re- 
spondents then  said  to  the   court  that  he  was  not    attempting  to 
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offset  damages  with  benefits.  All  he  wanted  to  show  was  that 
the  railway  was  not  a  damage  to  the  property  as  affecting  any 
particular  use  to  which  it  could  be  put.  The  court  then  said: 
"It  is  not  competent  for  the  purpose  of  showing  the  increase  of 
the  value  of  the  property  received  by  reason  of  any  benefit,  but 
it  is  competent,  I  think,  to  rebut  your  testimony,  and  to  show 
that  the  property  was  uninjured  for  business  purposes  because 
of  proximity  to  the  railroad.  Mr.  Korte:  That  is  all  I  wish  the 
testimony  to  show.  It  is  not  violative  of  any  constitutional  pro- 
vision." Under  these  circumstances  and  with  this  announced 
purpose  of  the  testimony,  and  its  effect  as  ruled  by  the  court  in 
the  presence  of  the  jury,  we  do  not  think  it  was  error,  as  an  at- 
tempt to  offset  benefits.  There  could  be  no  question  but  that  re- 
spondents were  entitled  to  meet  the  case  made  by  appellants, 
and  to  offer  testimony  showing  or  tending  to  show  the  damag- 
ing effects  anticipated  by  appellants'  witnesses  were  not  probable, 
nor  naturally  to  be  expected  because  of  the  building  of  the  tres- 
tle. This  testimony,  being  proper  upon  this  issue,  could  not  be 
excluded,  because  it  would  have  been  competent  and  admissible 
had  it  been  proper  to  prove  the  benefits,  especially  in  view  of  the 
announced  purpose  of  its  admission  and  the  court's  ruling  as  to 
the  proper  restricted  effect. 

It  will  hardly  be  denied  that,  in  determining  the  damage  to 
property  because  of  a  public  use,  the  use  to  which  the  property 
can  be  put  is  an  element;  and  the  damage  is  not  determined  by 
showing  its  use  for  any  particular  purpose,  but  results  from  a 
consideration  of  all  the  uses  and  purposes  to  which  the  property 
is  adapted  in  its  changed  condition.  A  local  improvement  or  the 
building  of  a  railroad  may  utterly  destroy  the  present  use  or 
adaptability  of  a  piece  of  property;  while  at  the  same  time  it  may 
so  extend  or  enlarge  that  use  and  adaptability  as  not  to  prove  a 
damage. 

[4]  Proof  of  such  adaptability  and  use  is  therefore  admissible, 
not  to  prove  benefits  when  benefits  as  in  this  case  may  not  be  off- 
set, but  to  disprove  damage.  Port  Townsend  Southern  R.  Co. 
V.  Barbare,  46  Wash.  275,  89  Pac.  710;  San  Diego  Land  &  Town 
Co.  7'.  Xeale,  88  Cal.  50,  25  Pac.  977,  11  L.  R.  A.  604. 

[5]  The  effect  of  the  changed  condition  upon  the  market  value 
of  the  property  is  the  ultimate  thing  to  be  determined,  and,  if  by 
reason  of  the  change  the  market  value  is  not  diminished  because 
of  some  larger  or  more  extended  use  and  adaptability,  then 
there  is  no  damage  for  which  the  owner  of  the  property  is  enti- 
tled to  compensation.  Eachus  v.  Los  Angeles  Con.  Elec.  Ry. 
Co.,  103  Cal.  614,  37  Pac.  750,  42  Am.  St.  Rep.  149. 

[6]  The  next  contention  is  error  in  withdrawing  lot  3  from 
the  jury.  Appellants'  property  consisted  of  five  lots ;  the  west- 
erly lot  being  lot  3.  The  trestle  crossed  the  street  diagonally 
from  southwest  to  northeast,  but  did  not  touch  the  street  in  front 
of  lot  3.     Cnder  these  circumstances,  appellants  were  not  enti- 
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tied  to  damages  to  lot  3,  as  it  did  not  abut  upon  the  right  of  way 
of  the  railway.  This  contention  is  controlled  by  Smith  v.  St. 
Paul,  M.  &  M.  R.  Co.,  39  Wash.  355,  81  Pac.  840,  70  L.  R.  A. 
1018,  109  Am.  St.  Rep.  889;  O'Connell  v,  Seattle,  62  Wash.  218, 
113  Pac.  762;  Clute  v.  North  Yakima,  etc.,  Ry.  Co.,  62  Wash. 
531,  114  Pac.  513. 

[7]  The  next  assignment  is  in  giving  an  instruction  to  the 
jury  relative  to  a  view  of  the  premises  which  had  been  permitted 
them,  and  the  object  and  purpose  of  this  view.  Among  other 
things,  the  court  told  the  jury  in  this  instruction:  "The  object 
of  this  view  is  to  acquaint  the  jury  with  the  physical  situation, 
condition,  and  surroundings  of  the  thing  viewed.  What  the 
jury  see  they  know  absolutely."  The  particular  complaint  here 
is  addressed  to  the  last  quoted  sentence.  Further  on  the  court 
used  this  language:  "As  to  these  matters,  you  must  remember 
as  part  of  the  evidence  in  this  case  what  you  witnessed  in  view- 
ing the  premises,  and  you  have  the  right,  and  it  is  your  duty,  to 
use  your  senses;  and,  if  any  witness  has  testified  to  anything 
which  you  know  by  the  evidence  of  your  own  senses  on  the  view 
is  false,  you  would  not  be  bound  to  believe  and  indeed  you  could 
not  believe  the  witness,  and  you  may  disregard  the  testimony." 
This  is  also  strongly  objected  to.  This  part  of  the  instruction  is 
taken  from  Seattle  &  Montana  Ry.  Co.  v.  Roeder,  30  Wash.  244, 
70  Pac.  498,  94  Am.  St.  Rep.  864,  where,  in  discussing  a  like  com- 
plaint of  error,  it  was  said :  "The  jury  by  these  instructions  are 
not  told  that  they  may  assess  the  damages  to  the  property  ac- 
cording to  their  notion  as  obtained  by  a  view  of  the  premises 
without  regard  to  the  evidence  of  witnesses.  Such  a  rule  cannot 
obtain.  But  they  are  told  that,  where  there  is  conflict  in  the  tes- 
timony, they  may  resort  to  the  evidence  of  their  senses  on  the 
view  to  determine  the  truth,  and  this  we  think  is  correct.  *  *  * 
The  instruction  excepted  to  has  reference  to  conflicting  testi- 
mony, and  is  certainly  within  the  rule  that  the  jury  in  such  cases 
may  make  use  of  the  knowledge  disclosed  by  the  view  to  deter- 
mine the  truth."  The  court  then  quotes  from  Washburn  v.  Mil- 
waukee, etc.,  R.  Co.,  59  Wis.  364,  18  N.  W.  328,  where  the  court, 
among  other  expressions  in  defining  the  purpose  of  a  view  by  a 
jury,  says:  "What  they  see  they  know  absolutely."  It  there- 
fore seems  to  us  that  the  Roeder  Case  is  decisive  of  this  conten- 
tion, and  the  instruction,  especially  when  read  as  a  whole,  with 
its  evident  intent  and  meaning  as  the  jury  must  have  understood 
it,  was  not  error.  The  instruction  also  finds  support  in  Seattle 
V.  Williams,  41  Wash.  366,  83  Pac.  242. 

[8]  The  last  error  urged  is  in  the  refusal  of  the  court  to  give 
the  following  instruction:  "You  are  instructed  that  in  consid- 
ering damages,  if  any,  of  plaintiffs,  that  they  are  entitled  to  the 
depreciation,  \l  any,  in  value  of  their  lots  abutting  upon  the 
street  where  the  obstruction  is  placed  irrespective  of  and  with- 
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out  regard  to  any  benefits  that  may  have  resulted  to  the  property 
from  the  construction  of  the  railroad."  This  request  is  a  correct 
statement  of  the  law,  and,  if  properly  before  the  court,  should 
have  been  given,  unless  its  refusal  could  be  placed  upon  other 
instructions  already  given  covering  the  same  point.  Upon  this 
point  the  court  has  incorporated  the  following  into  the  state- 
ment of  facts,  which  is,  of  course,  binding  upon  us:  *'That  at 
and  during  the  argument  of  counsel  for  defendant  to  the  jury 
counsel  P.  C.  Sullivan  dictated  to  the  shorthand  reporter  into 
the  minutes  of  the  trial  the  instruction  set  out  in  the  statement 
of  facts  on  page  246  thereof,  but  this  was  done  without  the 
court's  attention  being  called  to  it;  that  the  original  notes  now 
show  and  contain  said. instruction;  that  at  no  time  was  said  in- 
struction written  out  and  offered  in  writing  and  served  upon  the 
defendant,  handed  to  the  court,  or  at  any  time  marked  refused 
or  filed  with  the  clerk  of  this  court  as  a  part  of  the  offered  in- 
struction by  the  plaintiff;  that  there  is  no  written  instruction  on 
file  with  the  clerk  of  this  court  as  contained  on  page  246  of  said 
statement  of  facts.**  Under  these  circumstances,  the  failure  of 
the  court  to  give  the  instruction  cannot  be  held  error.  We  have 
held  many  times  that  the  failure  of  the  court  to  give  proper  in- 
structions is  not  error  unless  the  court  was  specifically  requested 
to  so  charge.  Lownsdale  v.  Grays  Harbor  Boom  Co.,  21  Wash. 
542,  58  Pac.  663;  Howe  v.  West  Seattle  L.  &  Imp.  Co.,  21  Wash. 
594,  59  Pac.  495.  These  rulings  are  especially  controlling  in 
view  of  the  1909  amendment  (Laws  1909,  c.  86)  to  the  trial 
practice  act  (Laws  1903,  c.  81),  whereby  the  trial  judge  must 
reduce  his  charge  to  the  jury  to  writing,  and  read  the  same  at 
the  conclusion  of  the  evidence  and  prior  to  the  summing  up  of 
respective  counsel.  It  is  also  violative  of  rule  12  of  the  general 
rules  of  the  superior  court,  which  requires  all  proposed  instruc- 
tions to  be  filed  in  the  cause  and  handed  to  the  court  and  to  op- 
posing counsel.  For  these  reasons  this  assignment  of  error  can- 
not be  sustained. 

If  additional  reasons  were  needed,  they  might  be  found  in  the 
instructions  given  by  the  court.  In  instruction  4  the  jury  were 
told  the  only  questions  in  the  case  "are  whether  the  structure 
erected  by  the  defendant  in  and  across  Bay  street  adjacent  to 
plaintiffs'  lots  are  an  injury  to  the  value  of  plaintiffs'  lots,  and, 
if  there  is  any  injury,  to  what  extent  plaintiffs  have  been  dam- 
aged." We  do  not  know  how  the  court  could  have  used  plainer 
language  to  tell  the  jury  the  only  material  inquiry  for  them  was 
the  extent  if  any  of  the  damage  to  the  lots.  In  another  instruc- 
tion they  were  told  to  ascertain  whether  or  not  the  market  value 
of  the  lots  had  been  decreased  by  reason  of  the  railroad  crossing 
the  highway  diagonally  in  front  of  them,  and  the  amount  of 
such  decrease  would  be  the  proper  amount  for  the  verdict.  It 
is  clear  from  the  instructions  given  that  the  court  told  the  jury 
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to  consider  only  the  question  of  damages  in  determining  their 
verdict,  and  the  jury  if  they  understood  the  instructions  at  all 
must  have  so  understood  them. 

Upon  a  review  of  the  whole  record  and  the  assignments  of 
error  in  connection  therewith,  we  find  none  of  them  sustained, 
and  the  judgment  is  affirmed. 

IXtnbar,  C.  J.,  and  Crow  and  Ellis,  JJ.,  concur. 


Alabama  &  V.  Ry.  Co.  v.  Morris. 

(Supreme  Court  of  Mississippi,  Dec.  0,  1912.) 

[60  So.  Rep.  11.] 

Railroads — Transportation  of  Passengers — Accommodations  during 
Transit — Statutory  Provisions. — Code  1906,  §  4059,  requiring  railroads 
carrying  passengers  to  provide  equal  but  separate  accommodations 
for  the  white  and  colored  races  either  by  providing  separate  cars,  or 
by  dividing  the  cars;  and  section  1351,  providing  that  any  person  or 
corporation  operating  a  railroad  and  failing  to  provide  such  separate 
accommodations  shall  be  guilty  of  a  misdemeanor,  applies  to  sleeping 
cars. 

Railroads — Transportation  of  Passengers — Accommodations  during 
Transit — Statutory  Provisions. — Code  1906,  §  4059,  requiring  carriers 
of  passengers  to  provide  equal  but  separate  accommodations  for  the 
white  and  colored  races,  applies  to  interstate  travelers  on  trains  form- 
ing a  part  of  a  chain  of  carriers  engaged  in  interstate  transportation 
of  passengers. 

Commerce — Transportation  of  Passengers — Accommodation  dur- 
ing Transit — Statutory  Provisions.* — Such  section,  so  construed,  is 
not  invalid  as  an  interference  with  interstate  commerce. 

Railroads. — ^Transportation  of  Passengers — Accommodations  during 
ing  Transit — Statutory  Provisions.! — Such  section,  so  construed,  is  a 
reasonable  exercise  of  the  police  power  of  the  state. 

*For  the  authorities  in  this  series  on  the  subject  of  validity  of  state 
regulations  of  interstate  commerce,  see  foot-note  of  Atlantic  C.  L.  R. 
Co.  v.  Commonwealth  (Va.),  11  R  R.  R.  399.  34  Am.  &  Eng.  R.  Gas.. 
N.  S..  399,  where  all  those  preceding  it  are  collected;  foot-note  of 
Cramer  7'.  Chicago,  etc..  R.  Co.  (Iowa).  43  R.  R.  R.  751.  66  Am.  &  Eng. 
R.  Cas.,  N.  S..  751:  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  State 
(Ark.),  41  R.  R.  R.  367,  64  Am.  &  Eur:.  R.  Cas.,  X.  S.,  367;  Luken 
V.  Lake  Shore,  etc..  R.  Co.  (111.),  41  R.  Rl  R.  237,  64  Am.  &  Eng. 
R.   Cas.,   N.   S..   237. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  such  statutes,  see  foot-note  of  State  v.  Pearson  (La.),  8 
R.  R.  R.  324,  31  Am.  &  Eng.  R.  Cas..  X.  S.,  324.  where  all  those  preceding 
it  are  collected  or  referred  to;  foot-note  of  McCabe  r.  Atchison,  etc., 
R.  Co.  (C.  C.  A.),  41  R.  R.  R.  491,  64  Am.  &  Eng.  R.  Cas.,  X.  S..  491; 
Commonwealth  7-.  Illinois  Cent.  R.  Co.  (Ky.),  39  R.  R.  R.  730,  62  Am. 
&  Eng.  R.  Cas.,  N.  S..  730. 
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Civil  Rights — Damages — Excessiveness A  verdict  of  $15,000  against 

a  carrier  for  a  refusal  to  furnish  a  white  passenger  accommodations 
in  a  sleeping  car  other  than  one  to  which  negro  passengers  were  ad- 
mitted, causing  her  distress  of  mind  and  body,  was  gruasly  excessive, 
and  would  be  reversed,  unless  all  but  $2,000  was  remitted. 

Appeal  from  Circuit  Court,  Warren  County;  H.  C.  Mounger, 
Judge. 

Actions  by  Pearl  Morris  against  the  Alabama  &  Vicksburg 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed  conditionally. 

The  sections  of  the  Code  of  1906  under  review  are  as  follows : 
"4059.  Every  railroad  carrying  passengers  in  this  state  shall 
provide  equal  but  separate  accommodations  for  the  white  and 
colored  races  by  providing  two  or  more  passenger  cars  for  each 
passenger  train,  or  by  dividing  the  passenger  cars  by  a  partition 
to  secure  separate  accommodations;  and  the  conductor  of  such 
passenger  train  shall  have  power  and  is  required,  to  assign  each 
passenger  to  the  car,  or  the  compartment  of  a  car,  used  for  the 
race  to  which  such  passenger  belongs;  and  should  any  passen- 
ger refuse  to  occupy  the  car  to  which  he  or  she  is  assigned  by  the 
conductor,  the  conductor  shall  have  power  to  refuse  to  carry 
such  passenger  on  the  train,  and  for  such  refusal  neither  he  nor 
the  railroad  company  shall  be  liable  for  damages  in  any  court." 
'*1351.  If  any  person  or  corporation  operating  a  railroad 
shall  fail  to  provide  two  or  more  passenger  cars  for  each  passen- 
ger train,  or  to  divide  the  passenger  cars  by  a  partition,  to  se- 
cure separate  accommodations  for  the  white  and  colored  races, 
as  provided  by  law,  or  if  any  railroad  passenger  conductor  shall 
fail  to  assign  each  passenger  to  the  car  or  the  compartment  of 
the  car  used  for  the  race  to  which  the  passenger  belongs,  he  or  it 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
fined  not  less  than  twenty  dollars  nor  more  than  five  hundred 
dollars." 

R.  H.  Thompson,  of  Jackson,  for  appellant. 
Henry  &  Canisaro,   of  Vicksburg,    and  Carl  Fox,  of  Mobile 
Ala.,  for  appellee. 

Cook,  J.  Appellee  procured  a  ticket  from  appellant  railway 
company  which  entitled  her  to  passage  on  appellant's  railway 
from  Vicksburg  to  Meridian  (both  points  within  this  state),  and 
from  the  latter  place,  over  the  lines  of  connecting  carriers,  to  the 
city  of  Xew  York.  In  addition  to  the  railway  ticket,  appellee 
purchased  from  the  agent  of  appellant  a  sleeping  car  check  en- 
titling her  to  a  berth  on  the  Pullman  car  attached  to  and  forming 
a  part  of  appellant's  train. 

When  appellee  boarded  the  train  at  Vicksburg,  she  discovered 
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as  her  fellow  passengers  three  men  of  the  negro  race,  and  pro- 
tested to  the  employees  of  appellant  on  the  train  that  she  or  the 
negroes  be  assigned  to  another  coach.  This  demand  was  refused, 
or  ignored,  and  appellee  was  forced,  if  she  occupied  a  sleeper  at 
all,  to  retire  to  her  berth  in  the  same  car  with  the  berths  occupied 
by  the  negro  passengers.  She  claimed  to  have  suffered  much 
distress  of  mind  and  body,  the  result  of  being  forced  to  occupy 
the  same  sleeping  apartments  used  by  men  of  a  different  race. 
The  jury,  composed  of  men  in  entire  sympathy  with  her,  re- 
turned a  verdict  in  her  favor  for  $15,000. 

It  is  to  be  observed  that  appellee  was  a  passenger  upon  a  train 
forming  one  of  the  instrumentalities  of  commerce  between  the 
states;  that  she  was  taken  up  in  this  state  to  be  carried  without 
the  state,  and,  indeetl,  across  several  states,  to  her  destination, 
under  the  contract  of  carriage. 

It  is  admitted  that  there  was  but  a  single  Pullman  car  attached 
to  the  train ;  and  that  no  arrangement  of  this  car  had  been  made 
for  the  separation  of  passengers  of  the  different  races. 

We  do  not  believe  that  the  fact  that  appellant  is  a  Mississippi 
corporation,  with  its  termini  within  the  territorial  limits  of  the 
state,  can  change  the  status  of  the  carrier  and  the  passenger,  and 
affect  the  question  presented  by  the  record. 

[1]  The  first  point  made  by  appellant,  that  our  statute  (Code 
1906,  §§  1351  and  4059),  was  not  intended  to  be  applied  to  sleep- 
ing cars,  it  is  believed,  is  without  merit ;  and  that  the  law  is  ap- 
plicable to  all  cars  composing  the  trains  of  common  carriers 
doing  business  in  this  state.  The  statute  contemplates  that  equal 
and  separate  accommodations  should  be  provided  for  both  races. 
It  was  the  purpose  of  the  Legislature  to  separate  the  races,  for 
entirely  obvious  reasons,  and  also  to  provide  for  the  fair  and 
equal  treatment  of  the  members  of  estch  race. 

[2-4]  Again,  it  is  insisted,  since  the  Supreme  Court  of  Miss- 
issippi and  the  Supreme  Court  of  the  United  States  have  decided 
that  the  so-called  '']\m  Crow  Act"  has  no  application  to  inter- 
state business,  it  is  immaterial  how  the  general  question  here  in- 
volved may  have  been  decided  elsewhere,  citing  L.,  N.  O.  &  T. 
Ry.  Co.  V.  State,  66  Miss.  662,  6  South.  203,  5  L.  R.  A.  132,  14 
Am.  St.  Rep.  599;  L.,  N.  O.  &  T.  Ry.  Co.  v.  Mississippi,  133  U. 
S.  587,  10  Sup.  Ct.  348,  33  L.  Ed.  784. 

In  our  opinion,  neither  of  the  decisions  support  the  position 
assumed  by  appellant.  Both  courts,  in  the  cases  cited,  were  con- 
struing section  1  of  the  act  then  under  review,  requiring  separate 
accommodations  for  the  races  to  be  provided  upon  trains  within 
the  state,  upon  demurrer  to  an  indictment  against  the  railway  . 
company  for  a  violation  of  that  section,  "and  not  for  failing  to 
assign  to  such  separate  car  or  compartment  interstate  travelers 
upon  appellant's  trains.  We  are  not,  therefore,  called  upon  to 
determine  whether  the  legislation  in  question  would  be  valid  if 
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•applied  to  persons  other  than  those  taken  up  within  the  state  to 
be  set  down  within  it.  Confining  ourselves  to  the  question  nec- 
essarily involved,  it  being  also  the  distinct  issue  presented  by  the 
plea  of  the  company,  the  inquiry  is  whether  the  state  is  precluded 
from  requiring  separate  accommodations  for  purely  domestic 
travelers  of  different  races,  because  to  furnish  the  same  would 
impose  a  burden  upon  the  carrier,  or  because  the  requirement 
affects  interstate  travel  upon  the  trains  of  the  company."  The 
quotation  is  from  the  opinion  of  the  court  of  this  state.  66  Miss. 
672,  6  South.  204,  5  L.  R.  A.  132,  14  Am.  St.  Rep.  599. 

The  Supreme  Court  of  the  United  States,  reviewing  the  case 
decided  by  this  court,  limited  itself  to  an  affirmance  of  the  va- 
lidity of  the  statute. as  interpreted  by  the  courts  of  Mississippi. 
The  act  then  considered  required  all  common  carriers  of  pas- 
sengers operating  in  this  state  to  provide  on  their  trains  separate 
accommodations  for  the  white  and  colored  races.  The  lailroad 
company  was  indicted  for  an  alleged  violation  of  the  act,  and 
filed  a  special  plea  to  the  indictment,  whereby  it  set  up,  in  de- 
fense of  its  failure  to  provide  separate  accommodations,  the  fact 
that  it  was  engaged  in  the  interstate  traffic  of  carrying  passengers 
from  places  without  the  state  to  points  within  the  state,  and 
across  the  state  and  into  other  states.  It  was  the  position  of  the 
company  in  that  case  that  they  carried  intrastate  passengers  only 
upon  trains  engaged  in  commerce  between  the  states,  and  that  to 
obey  the  law  would  entail  a  great  expense,  and  hinder,  delay,  and 
obstruct  it  in  making  its  interstate  connections  with  other  car- 
riers of  passengers.  The  state  demurred  to  the  plea,  and  the  de- 
murrer was  sustained  by  the  trial  court,  and  this  judgment  of  the 
trial  court  was  affirmed,  both  by  the  Supreme  Court  of  the  state 
and  the  Supreme  Court  of  the  United  States. 

While  both  courts  merely  decided  that  the  act  in  question,  as 
applicable  to  intrastate  traffic,  was  valid,  it  was  not  decided  that 
it  would  be  invalid  if  it  was  made  applicable  to  interstate  traffic. 

We  do  not  think  the  question  presented  by  the  record  in  the 
present  case  was  involved  in  L.,  N.  O.  &  T.  Ry.  Co.  v.  State,  ex- 
cept to  the  extent  that  a  decision  of  that  case,  under  the  issues 
raised  by  the  pleadings,  necessarily  settled  that  a  railroad  com- 
pany was  compelled  to  obey  the  statute  laws  requiring  them  to 
carry  sufficient  equipment,  even  on  interstate  trains,  to  provide 
for  the  separate  accommodation  of  the  races.  This  was  the  pre- 
cise point  raised  by  the  plea.  The  ultimate  decision  of  the  Su- 
preme Court  of  the  United  States  settled  that  point  in  favor  of 
the  jurisdiction  of  the  state,  in  so  far  as  intrastate  traffic  was 
concerned;  but  upon  the  question  here  involved  the  decision  of 
the  supreme  judicial  tribunal  of  the  nation  is  silent. 

In  Chiles  v,  Chesapeake  &  Ohio  Ry.  Co.,  218  U.  S.  71,  30  Sup. 
Ct.  667,  54  L.  Ed.  936,  20  Ann.  Cas.  980,  the  court  decided  that 
a  railway  company  engaged  in  interstate  commerce,  in  the  absence 
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of  congressional  legislation,  could,  by  the  force  of  self-adopted 
rules  and  regulations,  compel  an  interstate  negro  passenger  to 
occupy  a  coach  set  apart  for  the  accommodation  of  colored  per- 
sons alone.  No  question  of  the  power  of  the  state  to  accomplish 
the  same  end  by  statute  was  before  the  court,  a^the  defense  in- 
terposed by  the  company  was  its  pwn  regulations,  and  not  the 
statutes  of  Kentucky. 

In  Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  Ed.  547,  the  court  de- 
cided precisely  the  same  question  as  was  subsequently  before  the 
court  in  Chiles  v,  Chesapeake  &  Ohio  Ry.  Co.,  supra.  There 
was  this  difference,  however,  in  the  facts  of  the  two  cases:  The 
interstate  carrier  in  the  De  Cuir  Case  was  a  steamboat  engaged 
in  traffic  on  the  waters  of  the  Mississippi  river,  and  was  licensed 
to  do  a  coasting  trade,  and  registered  under  the  laws  of  Congress 
of  the  United  States.  A  negro  interstate  passenger  demanded 
her  rights,  guaranteed  by  the  laws  of  Louisiana,  which  reserved 
to  negro  passengers  and  to  white  passengers  the  privilege  of 
being  assigned  to  the  same  cabins  on  the  boat.  In  that  case  the 
negro  passenger  declined  to  occupy  cabins  assigned  to  negroes. 
Preferring  to  associate  with  white  folk,  she  asked  to  be  put  in 
the  cabins  occupied  by  persons  of  that  race.  There  are,  of  course, 
persons  who  prefer  to  mingle  with  persons  of  a  different  race, 
even  against  the  will  of  that  race,  but,  happily,  this  class  is  neg- 
ligible in  number ;  but  we  find  two  of  the  class  figuring  in  the  de- 
cisions of  the  state  and  national  courts. 

In  Stone  v.  Yazoo,  etc.,  R.  R.  Co.,  62  Miss.  635  (52  Am.  Rep. 
193),  commenting  on  the  De  Cuir  Case,  Campbell,  C.  J.,  made 
the  following  observations :  **The  statute  of  Louisiana  requiring 
common  carriers  of  passengers  to  give  all  persons  traveling  in 
that  state,  upon  the  public  conveyance  employed  in  such  business, 
equal  rights  and  privileges  in  all  parts  of  the  conveyance,  without 
discrimination  or  distinction  on  account  of  race  or  color,  was 
held  to  be  a  regulation  of  commerce  and  void,  even  within  the 
state,  so  far  as  it  affected  vessels  plying  the  waters  of  the  Miss- 
issippi river  between  different  states.  The  reason  was  the  steam- 
boat was  enrolled  and  licensed  under  the  laws  of  the  United 
States  and  engaged  as  a  regular  packet  between  different  states 
upon  the  navigable  waters  of  the  United  States.  The  vessel  was, 
in  a  sense,  an  institution  of  the  United  States,  deriving  its  right 
to  pursue  its  business  from  the  United  States  and  navigating  the 
national  highway  common  to  all,  and  not  the  property  of  private 
persons,  or  deriving  its  existence  from  a  state.  As  Congress  had 
regulated  the  business  by  providing  for  licensing  vessels  and 
leaving  the  license  free  and  untrammeled  as  to  the  accommoda- 
tions of  passengers,  and  by  the  common  law  it  pertains  to  the 
business  of  a  common  carrier  to  make  reasonable  and  suitable 
regulations  as  regards  passengers,  it  was  held  that  Louisiana  had 
no  right  to  add  a  requirement  not  imposed  by  Congress,  which 
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in  regulating  the  matter  had  left  the  common  law  in  force  as  to 
this." 

It  would  serve  no  good  purpose  to  review  the  several  cases  de- 
cided by  the  Supreme  Court  of  the  United  States,  and  cited  in 
support  of  the  contention  of  appellant,  as  we  believe  no  case  can 
be  found  decisive  of  the  precise  question  raised  in  the  instant 
case.  The  cases  most  nearly  approaching  the  subject  have  been 
analyzed,  and,  in  our  opinion,  none  of  them  have  pronounced  a 
state  statute,  similar  to  our  own,  an  invasion  of  the  national  au- 
thority to  regulate  and  control  commerce  between  the  states, 
should  it  be  interpreted  to  mean  that  the  statute  applies  to  inter- 
state travelers  aboard  trains  forming  a  part  of  a  chain  of  carriers 
engaged  in  the  business  of  transporting  passengers  taken  up 
within  the  state  for  carriage  to  a  point  without  the  state.  This 
is  exactly  the  question  involved  in  this  case,  and  such  a  passenger 
is  claiming  damages  because  negro  passengers  were  assigned  to 
the  same  Pullman  car  to  which  she  was  assigned,  and  which  she 
was  compelled  to  occupy,  or  retire  to  one  of  the  day  coaches  at- 
tached to  the  train;  there  being  no  sleeping  car  other  than  the 
one  occupied  by  the  negroes. 

We  find  ourselves  unable  to  reach  the  conclusion  that  the  Leg- 
islature intended  to  limit  the  application  of  the  statute  to  that 
portion  of  the  train  given  over  to  the  accommodation  of  intra- 
state passengers.  To  so  hold  would  be  to  disregard  the  reason 
which  underlies  this  legislation. 

The  Legislature,  in  the  exercise  of  its  power  to  police  the  high- 
ways of  commerce  running  through  the  state,  enacted  the  statute 
in  question  to  promote  the  peace,  comfort,  and  general  welfare 
of  the  public. 

The  statute  was  not  enacted  with  any  idea  of  discriminating 
against  the  members  of  either  race;  nor  was  it  prompted  by  prej- 
udice or  passion,  but  with  the  knowledge  that  the  enforced  inter- 
mingling of  the  races  would  be  distasteful  to  both  races,  would 
inevitably  result  in  discomfort  to  both,  and  provoke  and  en- 
courage conflicts  endangering  the  peace  and  quiet  of  the  common- 
wealth. 

True  the  application  of  the  statute  to  interstate  trains  nec- 
essarily imposes  an  additional  expense  upon  the  carrier.  This 
carrier  would  be  required  to  provide  another  Pullman,  or  to  di- 
vide the  one  used  into  separate  compartments;  but  it  has  been 
decided  time  and  again  that  merely  an  additional  expenditure  of 
money  will  not  render  a  statute  so  requiring  susceptible  to  criti- 
cism. 

This  statute  has  been  upon  our  books  for  many  years,  and  has 
caused  no  complaint  or  criticism  from  the  inhabitants  of  the 
state.  The  two  races  here  accept  the  law  as  a  wise  and  necessary 
exercise  of    the  pohce  power  of  the    state  for  the  protection  of 
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members  of  both  races.  No  greater  punishment  could  be  in- 
flicted upon  the  average  negro  traveler  than  being  obliged  to  sit 
in  the  coach  set  apart  for  whites,  and  our  colored  fellow  citizens 
would  be  the  first  to  oppose  a  repeal  of  the  statute. 

A  riot  upon  an  interstate  train  growing  out  of  the  refusal  of 
common  carriers  to  recognize  a  situation  known  to  every  Missis- 
sippian — black  and  white — would  endanger  the  lives  and  disturb 
the  peace  of  all  persons  passengers  on  the  train,  intrastate  and 
interstate ;  and  we  therefore  decline  to  limit  the  application  of 
the  statute  to  intrastate  commerce.  Possessing  the  knowledge 
of  local  conditions  common  to  all  residents  of  our  section,  we 
confess  some  surprise  that  there  was  no  sequel  to  the  event  de- 
scribed by  the  record. 

The  ultimate  settlement  of  the  question  rests  with  the  Supreme 
Court  of  the  United  States;  and,  until  that  great  court  decides 
against  the  validity  of  the  statute  as  construed  by  us,  we  feel 
impelled  to  adhere  to  our  belief  that  the  law  is  not  only  beyond 
criticism  from  a  constitutional  standpoint,  but  is  also  a  reason- 
able and  wise  exercise  of  the  police  power  of  the  state. 

One  more  observation :  If  we  should  hold  that  the  statute  is 
inapplicable  to  interstate  travelers,  it  seems  to  us  that  necessarily 
it  must  be  condemned  altogether,  as  the  theory  upon  which  its 
wisdom  and  justice  rests  will  thus  be  declared  fanciful  and  with- 
out foundation  in  fact.  If  the  peculiar  conditions  existing  here 
demanded  this  legislation  to  conserve  the  peace  of  the  state,  and 
our  lawmakers  have  so  decided,  the  mere  fact  that  the  passenger 
is  going  out  of  the  state,  coming  into  the  state  from  without,  or 
traveling  across  the  state,  does  not  alter  the  complexion  of  affairs, 
nor  render  the  danger  less,  should  a  negro  or  white  man  be  re- 
quired, against  his  will,  to  occupy  a  car  with  passengers  of  an- 
other race. 

Each  section  of  our  common  country  has  its  own  problems, 
and  the  laws  of  one  state  may  not  be  necessary  in  another  state; 
and  that  a  law  found  to  be  necessary  in  our  state  should  be  as- 
sailed by  a  corporation  created  by  the  state  may  account  for  the 
amount  of  the  verdict  in  this  case.  The  statute  in  question, 
rather  than  burdening  the  carrier,  is  an  aid  to  the  peaceful  opera- 
tion of  its  business;  and  we  have  no  doubt  that  its  overthrow 
would  create  intolerable  conditions,  from  which  the  railway  com- 
pany would  be  the  first  and  greatest  sufferer. 

[5]  The  verdict  of  the  jury  is  grossly  excessive,  but  if  ap- 
pellee will  remit  all  except  $2,000  the  case  will  be  affirmed ;  other- 
wise it  will  be  reversed,  with  instructions  to  the  trial  court  to 
retry  the  question  of  damages  alone. 
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(Supreme  Court  of  Oklahoma,  Dec.  3,  1912.) 
[128  Pac.  Rep.  695.] 

Witnesses — Knowledge — ^Testimony  from  Writing. — In  an  action 
by  a  shipper  against  the  initial  carrier  for  Iqss  of  a  quantity  of  pota- 
toes out  of  a  car  load  shipment  that  had  to  pass  over  a  line  of  a  con- 
necting carrier  in  order  to  reach  its  destination,  it  was  error  to  per- 
mit a  witness  who  had  no  knowledge  of  the  weight  of  the  car  when 
delivered  to  the  connecting  carrier,  or  when  delivered  to  the  con- 
signee, and  who.  had  never  been  in  the  employment  of  the  connecting 
carrier,  and  had  been  in  no  way  connected  with  the  execution  of  a 
purported  waybill  of  the  connecting  carrier  for  said  car  of  potatoes, 
to  testify  what  the  car  of  potatoes  weighed  when  it  was  received  by 
the  connecting  carrier,  as  shown  by  said  purported  waybill. 

Carriers — Connecting  Carriers — Loss  of  Freight — Extent  of  Liabil- 
ity.*— ^The  shipment  was  made  from  a  point  in  the  Indian  Territory 
to  Chicago  prior  to  the  passage  of  act  of  Congress  of  June  29,  1906, 
c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp.  St.  Supp.  1911,  p.  1304).  Held 
that,  in  the  absence  of  any  agreement  constituting  the  carriers  part- 
ners or  joint  undertakers,  and  in  the  absence  of  any  special  agree- 
ment by  the  initial  carrier  assuming  liability  for  the  shipment  over 
the  entire  route,  the  initial  carrier  was  liable  only  for  the  loss  or  in- 
jury occurring  on  its  own  line. 

Carriers — Connecting  Carriers — Loss  of  Goods — Presumption  of 
Liability.! — When,  upon  the  shipment's  being  delivered,  it  was  found 
that  a  part  thereof  had  been  lost,  the  presumption  is  that  such  loss 
occurred  on  the  line  of  the  delivering  carrier;  and  there  is  no  pre- 
sumption that  the  loss  occurred  while  the  goods  were  in  the  hands  of 
the  initial  carrier. 

Error  from  District  Court,  Sequoyah  County;  John  H.  Pitch- 
ford,  Judge. 

♦See  foot-note  of  St.  Louis  S.  W.  Ry.  Co.  v.  Kilberry  (Ark.),  24  R. 
R-  R.  567,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  567,  where  all  the  authorities 
in  this  series  on  the  subject,  preceding  it,  are  collected;  foot-note  of 
Chesapeake,  etc..  R.  Co.  v.  0*Gara.  etc.,  Co.  (Ky.),  42  R.  R.  R.  794, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  794;  Smith  v.  Southern  R.  Co.  (S.  Car.), 
42  R,  R.  R.  169,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  169;  last  paragraph 
of  last  foot-note  of  Illinois  Match  Co.  v.  Chicago,  etc.,  R.  Co.  (111.), 
41  ^.  R.  R.  545,  64  Am.  &  Encr.  R.  Cas.,  N.  S.,  545. 

tSee  foot-note  of  Beede  v.  Wisconsin  Cent.  R.  Co.  (Minn.),  9  R.  R. 
R.  290.  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  where  all  the  authorities 
on  the  subject  in  this  series,  preceding  it.  are  collected;  foot-note  of 
Atchison,  etc..  R.  Co.  v.  Rutherford  (Okla.),  43  R.  R.  R.  691,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  691:  Stolze  v.  Ann  Arbor  R.  Co.  (Wis.),  43  R. 
R.  R.  687,  66  Am.  &  Eng.  R.  Cas..  N.  S..  687:  foot-note  of  Chesapeake, 
etc..  R.  Co.  V.  O'Gara.  etc..  Co.  (Ky.),  42  R.  R.  R.  794,  65  Am.  &  Eng. 
R.  Cas..  N.  S..  794;  Smith  v.  Southern  Ry.  Co.  (S.  Car.),  42  R.  R.  R. 
169,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  169. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Carlile 

Action  by  Thomas  Carlile  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed  and  remanded. 

Loznck  P.  Miles  and  Vincent  M.  Miles,  both  of  Ft.  Smith,  Ark., 
for  plaintiff  in  error. 

Hayes,  J.  Defendant  in  error,  hereinafter  called  plaintiff, 
originally  filed  this  action  against  plaintiff  in  error,  hereinafter 
called  defendant,  in  the  United  States  commissioners'  court  at 
Sallisaw,  Indian  Territory,  where  judgment  by  default  was  ren- 
dered and  entered  against  defendant,  from  which  judgment  de- 
fendant prosecuted  an  appeal  to  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory,  where  the  same  was 
pending  at  the  time  of  the  admission  of  the  state,  and  was,  by 
reason  of  the  provisions  of  the  Enabling  Act  and  Schedule  to  the 
Constitution,  transferred  to  the  district  court  of  Sequoyah  county. 
The  trial  in  that  court  to  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  to  reverse  which  this  appeal  is  prose- 
cuted. 

Plaintiff  alleges  in  his  petition  filed  in  the  United  States  com- 
missioners' court  that  on  June  14,  1906,  he  dehvered  to  defend- 
ant 251  sacks  of  Irish  potatoes,  weighing  29,990  pounds,  which 
were  received  by  defendant  into  a  Missouri  Pacific  car,  No.  6119, 
at  Illinois  Station,  Indian  Territory,  with  the  agreement  that  the 
same  should  be  shipped  and  delivered  to  James  Flood,  Chicago, 
111.  He  alleges  that  defendant  thereafter  dehvered  to  the  con- 
signee 22,000  pounds  of  said  potatoes,  but  failed  and  refused  to 
deliver  the  remainder  thereof  in  the  total  amount  of  7,990  pounds, 
and  asked  judgment  for  the  value  of  the  potatoes  plaintiff  failed 
to  deliver  at  70  cents  per  bushel,  less  freight  thereon  from  Illi- 
nois Station,  Ind.  T.,  to  Chicago. 

[1]  At  the  trial  in  the  court  below  the  present  agent  of  de- 
fendant at  Illinois  Station  testified  on  behalf  of  plaintiff;  and, 
refreshing  his  memory  from  the  recorda  in  defendant's  office  at 
said  station,  he  testified  as  to  the  receipt  of  the  potatoes  as  al- 
leged in  plaintiff's  petition.  Thereupon  counsel  for  plaintiff 
handed  to  him  a  waybill  or  expense  bill,  which  the  witness  stated 
was  a  Wabash  expense  bill  for  said  car  6119,  M.  O.  P.  He  was 
thereupon  asked  if  he  could  take  said  waybill  and  tell  from  it 
how  many  pounds  of  potatoes  were  delivered  at  Chicago.  Over 
the  objection  of  defendant,  he  was  permitted  to  answer  that  the 
waybill  showed  only  22,000  pounds.  This  waybill  was  never  in- 
troduced in  evidence,  but  it  is  attached  to  the  case-made  as  an 
exhibit.  It  bears  the  signature  of  no  one,  and  is  made  upon  the 
printed  form  of  the  Wabash  Railroad  Company,  and  purports 
to  be  an  account  stated  for  charges  on  articles  transp)orted  by 
said  railroad  company.  The  w'itness  testifying  did  not  claim  to 
have  written  said  waybill  himself  at  the  time  of  the  shipment  of 
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the  potatoes,  or  that  he  was  in  the  employ  of  the  Wabash  Rail- 
road Company  at  that  time,  and  said  record  was  not  in  the  pos- 
session of  the  witness  until  handed  him  by  counsel  for  plaintiff. 
Counsel  for  plaintiff  testified  that  he  came  into  possession  of  said 
waybill  by  receiving  same  attached  to  a  letter  written  to  him  by 
defendant's  claim  agent.  We  know  of  no  theory  upon  which  the 
foregoing  evidence  objected  to  was  admissible.  If  the  contents 
of  said  waybill  had  been  competent  evidence,  the  bill  itself  would 
have  been  the  best  evidence.  It  did  not  constitute  a  record  or 
memorandum  prepared  by  the  witness,  and  he  could  not  there- 
fore refer  to  it  for  the  purpose  of  refreshing  his  memory;  and, 
being  without  any  personal  knowledge  of  the  matters  it  purports 
to  contain,  his  testifying  therefrom  as  to  the  number  of  pounds 
of  potatoes  delivered  at  Chicago  constitutes  hearsay  testimony 
and  was  incompetent.  Again,  the  evidence  fails  to  establish  the 
execution  of  said  instrument  by  the  Wabash  Railroad  Company 
or  any  of  its  agents;  and  if  this  had  been  done  we  think  said 
waybill  or  its  contents  would  not  have  been  competent  evidence, 
for  the  reason  that  the  W^abash  Railroad  is  not  a  party  to  this 
proceeding,  and  therefore  the  waybill  could  not  be  admitted  as 
a  statement  against  interest,  and  would  constitute  only  the  state- 
ment of  a  third  person  not  under  oath.  Again,  the  instrument 
does  not  purport  on  its  face  to  show  the  number  of  pounds  of 
potatoes  delivered  to  the  consignee,  but  only  the  number  of 
pounds  on  which  both  plaintiff  and  the  Wabash  Railroad  Com- 
pany charged  freight.  It  shows  that  the  Wabash  Railroad  Com- 
pany charged  freight  on  exactly  the  same  number  of  sacks,  to 
wit,  251,  that  were  delivered  to  plaintiff  by  defendant  at  Illinois 
Station.  The  unreHability  of  this  kind  of  evidence  to  establish 
the  quantity  of  potatoes  delivered  is  apparent,  when  considered 
in  view  of  a  practice  of  railway  companies  of  furnishing  cars  to 
shippers  of  minimum  weight  capacity  and  charging  thereon  for 
such  minimum  weight  of  capacity,  regardless  of  whether  the  cars 
are  filled  to  that  capacity  or  not,  and  in  many  instances  charging 
for  said  minimum  weight,  although  the  weight  of  the  goods 
placed  therein  is  in  excess  of  such  minimum  weight. 

The  foregoing  evidence  is  all  the  evidence  in  the  record  tend- 
ing to  show  either  that  the  amount  of  the  potatoes  was  not  de- 
livered to  the  consignee,  or  was  not  delivered  by  defendant  rail- 
way company  to  its  connecting  carrier,  the  Wabash  Railroad 
Company.  The  evidence  establishes  that  defendant  operates  no 
line  of  railway  into  Chicago,  but  that  the  consignment  of  potatoes 
was  billed  to  St.  Louis,  to  be  transported  from  that  point  to  the 
consignee  by  the  connecting  carrier.  Under  this  state  of  the 
record,  a  demurrer  to  the  evidence  should  have  been  sustained. 

[2]  This  action  occurred  prior  to  the  act  of  Congress  of  June 
29,  1906,  c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp.  St.  Supp.  1911, 
p.  1304),   which  makes  the    initial  carrier  liable    for  all  loss  of 
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goods  during  transit,  whether  occurring  on  the  line  of  the  initial 
carrier  or  upon  the  line  of  the  connecting  carrier ;  and  the  pro- 
visions of  said  act,  therefore,  have  no  application.  In  the  absence 
of  such  statute,  the  rule  adopted  in  this  jurisdiction,  which  ap- 
pears to  be  supported  by  the  weight  of  authority,  is  that,  where 
property  is  delivered  to  a  carrier  consigned  to  a  point  beyond  its 
line,  and  in  order  to  reach  the  point  of  consignment  must  pass 
over  several  lines  of  connecting  carriers,  in  the  absence  of  any 
agreement  constituting  the  carriers  partners  or  joint  undertakers, 
and  in  the  absence  of  a  special  agreement,  each  carrier  is  liable 
only  for  the  loss  or  injury  occurring  on  its  own  line.  Church  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  1  Okl.  44,  29  Pac.  530.  See,  also, 
Hot  Springs  Railroad  v:  Trippe  &  Co.,  42  Ark.  465,  48  Am.  Rep. 
65 ;  Faison  v.  Alabama  &  Vicksburg  Ry.  Co.,  69  Miss.  569,  13 
South.  37,  30  Am.  St.  Rep.  577 ;  Montgomery  &  W.  P.  R.  Co.  v, 
Moore,  51  Ala.  394;  6  Cyc.  490. 

[3]  When  the  goods  shipped,  upon  reaching  their  destination, 
are  found  to  be  injured  or  some  of  them  lost,  the  presumption 
is  that  such  injury  or  loss  occurred  on  the  line  of  the  delivering 
carrier;  and  there  is  no  presumption  that  the  injury  or  loss  oc- 
curred while  the  goods  were  in  the  hands  of  the  initial  carrier. 
Atchison,  T.  &  S.  F.  Ry.  Co.  z\  Rutherford  et  al.,  29  Okl.  850, 
120  Pac.  266;  St.  Louis  &  S.  F.  Ry.  Co.  z\  McGivney,  19  Okl. 
361,  91  Pac.  693;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v,  Coolidge,  73  Ark. 
112,  83  S.  W.  333,  67  L.  R.  A.  555,  108  Am.  St.  Rep.  21,  3  Ann. 
Cas.  582 ;  St.  Louis  S.  W.  Ry.  Co.  v,  Birdwell,  72  Ark.  502,  82 
S.  W.  835; 

Plaintiff  having  alleged  and  established  by  his  evidence  that 
the  car  of  potatoes  was  delivered  to  a  connecting  carrier,  who  de- 
livered same  to  the  consignee,  the  burden  was  upon  him  to  prove 
that  not  all  the  potatoes  received  by  the  initial  carrier  and  placed 
in  the  car  were  delivered  to  the  consignee,  and  that  their  loss  oc- 
curred before  delivery  of  the  car  by  the  initial  carrier  to  the  con- 
necting carrier;  and,-  as  there  is  absence  of  any  competent  evi- 
dence in  the  record  to  establish  this  fact,  a  demurrer  to  plaintiff's 
evidence  should  have  been  sustained. 

For  the  foregoing  reasons,  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded. 

Turner,  C.  J.,  and  Williams  and  Dunn,  JJ.,  concur.  Kane, 
J.,  not  participating. 
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Southern  Railway  Company,  Plff.  in  Err.,  v.  Burlington 

Lumber  Company. 

(Argued  and  submitted  May  3,  1912.     Decided  May  27,  1912.) 

[32  Sup.  Ct.  Rep.  657.] 

Commerce — State  Regulation  of  Carrier — Conflicting  Federal  Reg- 
ulation.— Congress  has  so  completely  taken  control  of  the  subject  of 
railroad  rate  making  and  charging  as  to  invalidate  the  provisions  of 
a  state  statute  so  far  as  they  penalize  the  refusal  of  a  railway  carrier 
to  receive  a  tender  of  freight  for  transportation  to  a  point  on  the 
line  of  another  carrier  outside  the  state,  where  the  carrier  had  no 
rate  for  such  shipment. 

In  error  to  the  Supreme  Court  of  the  State  of  North  Carolina 
to  review  a  judgment  which  affirmed  a  judgment  of  the  Supe- 
rior Court  of  Alamance  County,  in  that  state,  enforcing  a  state 
statute  penalizing  the  refusal  of  a  carrier  to  accept  a  tender  of 
an  interstate  shipment.     Reversed. 

See  same  case  below,  152  N.  C.  70,  67  S.  E.  167. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  K,  Graves  and  Alfred  P.  Thorn,  for  plaintiff  in 
error. 

Messrs.  Lee  S.  Overman  and  W.  H.  Carroll,  for  defendant  in 
error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  an  action  to  recover  penalties  under  a  statute  of  North 
Carolina  for  refusal  to  receive  goods  for  shipment.  As  the  stat- 
ute is  the  same  that  was  held  bad,  so  far  as  it  concerns  commerce 
among  the  states,  in  Southern  R.  Co.  v.  Reid,  222  U.  S.  424, 
ante,  140,  32  Sup.  Ct.  Rep.  140,  and  Southern  R.  Co.  v.  Reid,  222 
U.  S.  444,  ante,  145,  32  Sup.  Ct.  Rep.  145,  a  short  statement  will 
be  enough.  On  January  26,  1907,  the  Burlington  Lumber  Com- 
pany tendered  to  the  railway  company  at  Burlington,  North 
Carolina,  certain  machinery  for  shipment  to  Saginaw,  Michigan, 
on  a  through  bill  of  lading.  Saginaw  was  not  on  the  railway 
company's  line,  the  company  had  no  rates  to  Saginaw,  and  the 
agent  had  to  delay  in  order  to  inquire  of  his  superiors.  The  re- 
sult was  that  the  through  bill  of  lading  was  not  issued  until  April 
3.  The  suit,  as  we  have  said,  is  for  the  penalty,  and  nothing 
else.  The  Supreme  Court  of  the  state  decided  against  the  rail- 
way on  the  same  ground  that  it  did  in  the  decisions  already  re- 
versed. In  the  circumstances  it  seems  unnecessary  to  discuss 
the  case  more  at  length. 
Judgment  reversed. 
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Stephens  v.  Central  of  Georgia  Ry.  Co. 

(Supreme    Court    of    Georgia,    July     11.    1912.     Rehearing    Denied 

Sept.  18,  1912.) 

[75  S.   E.  Rep.  1041.] 

Constitutional  Law — Carriers — Due  Process  of  Law — E^ual  Pro- 
tection of  Laws — Right  of  Private  Contract — Selection  of  Agent.*— A 

statute  which  provides  a  penalty  against  a  common  carrier  for  "re- 
fusing to  put  on  sale,"  or  to  sell,  tickets  of  a  connecting  carrier  for 
the  transportation  of  passengers  over  the  connecting  line,  or  any  por- 
tion thereof,  at  the  rate  prescribed  by  the  railroad  commission  of  the 
state,  does  not  violate  the  provisions  of  article  1,  §  1,  par.  3.  of  the 
Constitution  of  the  state,  which  declares  that  no  person  shall  be 
deprived  of  property  except  by  due  process  of  law. 

(a)  Nor  is  such  a  statute  obnoxious  to  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  which  declares  that  no  state 
shall  deprive  any  person  of  property  without  due  process  of  law,  nor 
deny  to  any  person  the  equal  protection  of  the  laws. 

(b)  Nor  does  such  a  statute  violate  the  provision  of  the  Constitu- 


*For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  common  carriers 
to  perform  their  duties,  etc.,  see  foot-note  of  Lexington  Grocery  Co. 
V.  Southern  R.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng.  R.  Cas. 
N.  S.,  349,  where  all  those  preceding  it  are  collected:  last  foot-note 
of  Michigan  R.  Comm.  v.  Michigan  Cent.  R.  Co.  (Mich.),  43  R.  R.  R. 
745,  66  .Am.  &  Eng.  R.  Cas.,  X.  S.,  745;  first  foot-note  of  St.  Louis, 
etc.,  Ry.  Co.  r.  State  (Ark.),  41  R.  R.  R.  367,  64  Am.  &-  Eng.  R.  Cas., 
N.  S.,  367:  second  foot-note  of  Railroad  Comm'rs  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.),  40  R.  R.  R.  497.  63  .Am.  &  Ene.  R.  Cas.,  N.  S., 
497:  Norfolk  &  W.  R.  Co.  v.  Dixie  Tobacco  Co.  (Va.),  40  R.  R.  R. 
191.  63  Am.  &  Eng.  R.  Cas.,  X.  S..  191:  first  foot-note  of  Atlantic  C 
L.  R.  Co.  V.  State  (Ga.),  39  R.  R.  R.  672,  62  Am.  &  Eng.  R.  Cas.,  N. 
S..  672:  Texas  Cent.  R.  Co.  v.  Hanna>-Frerichs  &  Co.  (Tex.),  44  R. 
R.    R.   640,   67   Am.    &   Eng.   R.   Cas.,    X.    S..   640. 

For  the  authorities  in  this  series  on  the  subject  of  the  police  powers 
of  states  over  railroad  companies,  see  extensive  note  of  Lexington 
Grocery  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349.  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  349;  extensive  foot-note  of  Central  R.  Co.  r. 
City  of  Elizabeth  (X.  J.),  11  R.  R.  R.  473,  34  Am.  &  Eng.  R.  Cas..  N. 
S.,  473  (power  of  municipalities  to  regulate  street  railways  and  steam 
railroads  located  in  streets);  first  foot-note  of  Horton  v.  Southern  R. 
Co.  (Ala.),  42  R.  R.  R.  203.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  203;  last 
paragraph  of  second  foot-note  of  Railroad  Comm'rs  v.  Atlantic  Coast 
Line  V.  Atlantic  R.  Co.  (Fla.),  40  R.  R.  R.  497.  63  Am.'&.  Eng.  R. 
Cas..  X.  S..  497;  last  paragraph  of  foot-note  of  State  v.  Chicago,  etc., 
R.  Co.  (Minn.).  40  R.  R.  R.  131.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  131; 
Atlantic,  Coast  Line  R.  Co.  v.  State  (Ga.).  39  R.  R.  R.  672,  62  Am.  & 
Enir.  R.  Cas..  X.  S..  672;  St.  Louis,  etc..  R.  Co.  v.  State  (Oklo.),  39 
R.  R.  R.  646.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  646;  liast  head-note  of 
Miller  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  44  R.  R.  R.  657,  67 
Am.  &  Eng.  R.  Cas.,  N.  S.,  657. 
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tions  above  referred  to  because  it  interferes  with  and  destroys  the 
right  of  private  contract. 

(c)  Xor  because  it  compels  a  railroad  company  to  become  the 
debtor  of  another  railroad  company  against  its  consent. 

(d)  Xor  because  it  compels  a  railroad  company  to  become  the  agent 
of  another  railroad  company,  or  to  appoint  another  railroad  company 
its  agent,  against  its  consent. 

(e)  Xor  because  it  deprives  a  railroad  company  of  the  right  to 
select  its  oun  agents,  and  compels  it,  against  its  consent,  to  transact 
its  business  through  the  agents  of  another  railroad  company. 

(f)  Xor  for  the  reason  that  it  requires  a  railroad  company  to  enter 
into  contractual  relations  with  another  railroad  company  against  its 
consent. 

Carriers — Regulation — ^Penalties — Refusal  to  Sell  Tickets. — Where 
a  connecting  line  of  railroad,  having  an  office  or  agency,  has  on  sale 
tickets  furnished  by  another  connecting  railroad  for  the  transporta- 
tion of  passengers  over  the  latter,  and  refuses  to  sell  said  tickets  to 
a  prospective  passenger,  who  applies  to  the  agent  of  the  initial  car- 
rier for  such  tickets  at  the  price  fixed  by  the  railroad  commission  of 
this  state,  the  railroad  so  refusing  is  subject  to  the  penalty  provided 
by  Civil  Code.  §  2755. 

Sufficiency  of  Pleading The  petition,  as  amended,  set  forth  a  good 

cause  of  action,  and  the  demurrer  thereto  should  have  been  overruled. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  County,  R.  W.  Freeman, 
Judge. 

Action  by  S.  T.  Stephens  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Watkins  &  Latimer,  of  Atlanta,  and  S,  Holderness,  of  Car- 
rollton,  for  plaintiff  in  error. 

Lloyd  Cleveland,  of  Griffin,  Hall  &  Hall,  of  Macon,  and  R.  D. 
Jackson,  of  Carrollton,  for  defendant  in  error. 

Hill,  J.  Stephens  brought  his  action  against  the  Central  of 
Georgia  Railway  Company  to  recover  the  penalty  provided  in 
the  Civil  Code,  §§  2752  to  2755,  inclusive.  The  petition,  as 
amended,  shows  substantially  the  following:  The  defendant 
company  is  a  common  carrier  operating  passenger  trains  from 
Whitesburg,  Carroll  county,  Ga.,  to  and  beyond  Newnan,  Co- 
weta county,  and  the  defendant  is  directly  and  indirectly  con- 
nected with  the  Atlantic  &  West  Point  Railroad  at  Newnan, 
Ga.,  their  tracks  crossing  there.  The  most  direct  route  from 
Whitesburg  to  Atlanta  is  over  the  defendant  railway,  via  New- 
nan and  the  Atlanta  &  West  Point  Railroad.  The  rate  of  fare 
fixed  by  the  railroad  commission  from  W4iitesburg  to  Newnan 
is  28  cents  and  from  Newnan  to  Atlanta,  78  cents  making  a  le- 
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gal  passenger  charge  from  Whitesburg  to  Atlanta  of  $1.06,  as 
fixed  by  the    railroad  commission.     The    plaintiff    demanded  of 
the  defendant,  on  the  dates  named  in  the  petition,  tickets  from 
Whitesburg  to  Atlanta,  over  the  connecting  line  of  railroad,  and 
the  defendant  refused  to  sell  such  tickets  at  the  lawful  rate  fixed 
by  the  commission,  but  charged  and  secured  15  cents  in  excess  of 
the  legal  rate.     The  failure  to  sell  such  tickets  at  the  rate  fixed 
by  the   commission   was  in  violation  of   Civil  Code,  §  2755,  and 
subjected  the  defendant  to  the  penalty  of  $1,000,  prescribed  by 
that  section,  for  each  offense,  and  suit  was  brought  for  52,000 
for  the   two   offenses.     It  was  also   alleged   that,   while   the  de- 
fendant refused  to  put  on  sale  or  to  sell  tickets  as  aforesaid,  it 
had,  at  all  times  since  the  rate  was  fixed  by  the  railroad  commis- 
sion on  September  2,  1907,  sold  tickets  from  Whitesburg  to  New- 
nan  for  28  cents,  and  the  Atlanta  &  West  Point  Railroad  Com- 
pany sold    tickets  from  Newnan  to    Atlanta  for  78    cents.    On 
and  from  the  above   date  the  defendant  was    authorized  to  sell 
and  did  sell  tickets  of  the  Atlanta  &  West  Point  Railroad  and  its 
own    line    from    Vicksbiirg,  via    Newnan,    to  Atlanta.     Tickets 
reading  from  Whitesburg  to  Atlanta  over  the  lines  of  the  de- 
fendant company  and  the  Atlanta  &  West  Point  Railroad  com- 
pany to  Newnan  and  Atlanta  had  been  placed  by  the  latter  com- 
pany with  the  defendant  company  at  all  times  since  the  2d  day 
of  September,  1907,  and  it  was  within  the  power  of  the  defend- 
ant company  to  sell  the  plaintiff  the  ticket  applied  for  over  the 
connecting  lines,  at  the   price  fixed  by  the  railroad   commission. 
The  tickets   sold  to  the   plaintiff,    reading  over  such    connecting 
lines  of  the  defendant   and  the  Atlanta  &  West   Point   Railroad 
Company,  were    received  by  these  companies  for    passage  over 
their  connecting   lines;  but,    notwithstanding  it    was    within  the 
power  of  the  defendant  to  sell  tickets  on  the  dates  on  which  the 
plaintiff  sought  to  buy  them  from  Whitesburg  to  Atlanta  over  the 
connecting  lines  of  the  two  companies,  the  defendant  refused  to 
sell  such  tickets,  though  requested  to  do  so,  at  the  price  fixed  by 
the  railroad  commission,  but  sold  such  tickets  at  a  price  and  rate 
in  excess  of  that  fixed   by  the  railroad  commission  of    Georgia. 
The  defendant  filed  its  demurrer  to  the  petition,  which  was  sus- 
tained by  the  trial   judge,  and  the   petition    dismissed.     To  this 
judgment  the  plaintiff  excepted,  and  brought  the  case  here  for 
review. 

[1]  1.  This  is  a  suit  to  recover  the  penalty  provided  by  Civil 
Code,  §  2755.  The  facts  are  substantially  set  forth  above.  The 
material  portions  of  sections  2753,  2754,  and  2755  of  the  Code 
are  as  follows : 

"No  railroad  company  having  an  office  or  agency  within  the 
state  of  Georgia  shall  refuse  to  put  on  sale,  or  refuse  to  sell,  any 
ticket  of  any  other  railroad  company,  with  which  the  same  may 
be  directly  or  indirectly  connected,  at  the  price  or  rate  fixed  by 
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the  railroad  commission  of  this  state,  for  passage  over  lines  of 
such  connecting  roads,  less  such  amount  as  may  be  directed  to 
be  deducted  from  such  rate  by  any  one  or  more  of  said  connect- 
ing lines/' 

"No  railroad  company  operating  or  doing  business  wholly  or 
partly  within  this  state  shall  refuse  to  put  on  sale  with  the  agents 
of  any  other  railroad  company,  wherewith  it  may  be  directly  or 
indirectly  connected,  tickets  for  any  point  upon  its  line  of  road, 
or  refuse  to  receive  such  tickets  for  passage  over  its  lines,  or  re- 
fuse to  receive  and  transport  baggage  which  may  be  checked 
upon  tickets  so  sold." 

"For  every  violation  of  any  of  the  provisions  of  the  two  pre- 
ceding sections,  the  railroad  company  shall  be  subject  to  a  pen- 
alty of  one  thousand  dollars,  which  may  be  recovered  in  any 
superior  or  city  court  of  the  county  in  which  such  violation  may 
occur.  Suit  may  be  brought  by  the  railroad  company  whose  road 
may  be  discriminated  against,  or  by  the  person  offering  to  buy 
a  ticket  over  such  road;  and  such  penalty  may  be  recovered  by 
each  of  said  parties,  and  the  recovery  by  one  shall  not  be  a  bar 
to  the  recovery  by  the  other." 

It  is  alleged  that  the  defendant  company  refused  to  sell  tick- 
ets of  the  Atlanta  &  West  Point  Railroad  Company,  its  connect- 
ing line  of  railroad,  from  Newman  to  Atlanta,  and  its  own 
tickets  from  Whitesburg  to  Newnan,  at  the  price  fixed  by  the 
railroad  commission  of  this  state,  although  the  defendant  had  re- 
ceived from  the  Atlanta  &  West  Point  Railroad  Company  and 
had  on  sale  and  did  sell  tickets  over  that  line  and  over  its  own 
to  the  plaintiff  at  a  price  in  excess  of  the  rate  fixed  by  the  rail- 
road commission.  There  is  no  question  raised  as  to  the  form  of 
the  tickets  had  and  sold. 

It  is  insisted  by  the  defendant  in  error  that  the  above-recited 
statute,  on  which  this  suit  is  founded,  is  invalid  and  unconstitu- 
tional, because  it  violates  the  provisions  of  article  1,  §  1,  par.  3, 
of  the  Constitution  of  this  state  (Civil  Code,  §  6359),  which  de- 
clares that  no  person  shall  be  deprived  of  property  except  by  due 
process  of  law  and  of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  which  declares  that  no  state  shall 
deprive  any  person  of  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.  Civil  Code,  §  6700.  We  think  the  case,  on  this  point, 
is  controlled  by  the  decision  in  the  case  of  Wadley  Southern  Ry. 
Co.  V,  State,  137  Ga.  497  (3)  504,  73  S.  E.  741,  and  therefore  no 
further  discussion  of  it  is  necessary.  See,  also,  Atlantic  Coast 
Line  Railroad  Co.  v.  State,  135  Ga.  546  (3)  557,  69  S.  E.  725, 
32  L.  R.  A.  (N.  S.)  20. 

But  it  is  insisted  that,  even  if  the  act  quoted  from  is  not  un- 
constitutional upon  the  above  grounds,  it  interferes  with  and  de- 
stroys the  right  of  private  contract  with  reference  to  the  matters 
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dealt  with  in  said  statute,  and  requires  a  railroad  company  to  be- 
come the  debtor  of  another  railroad  company  and  to  become  its 
agent  against  its  consent,  etc.  We  do  not  think  that  these  con- 
tentions are  sound.  The  right  of  the  Legislature  to  pass  laws 
regulating  common  carriers  has  been  constantly  questioned  in 
this  state,  but  this  is  no  longer  an  open  question.  The  opinion 
in  the  case  of  Georgia  Railroad  Co.  v.  Smith,  70  Ga.  694,  and 
the  uniform  line  of  decisions  subsequent  thereto,  are  to  the  eflPect 
that  the  Legislature,  within  its  constitutional  limitations,  has  that 
right.  In  the  Smith  Case,  supra,  it  was  ruled :  "The  object  of 
the  constitutional  provision  conferring  power  upon  the  Legisla- 
ture to  regulate  railroad  freights  and  passenger  tariffs,  to  pre- 
vent unjust  discrimination  and  require  reasonable  and  just 
freights  and  tariffs,  and  making  it  the  duty  of  the  Legislature 
to  pass  laws  in  furtherance  of  this  provision,  was  to  give  proper 
protection  to  the  citizens  against  unjust  rates  for  the  transporta- 
tion of  freights  and  passengers  over  the  railroads  of  the  state, 
and  to  prevent  unjust  discrimination,  even  though  the  rates 
might  be  just." 

The  principle  of  the  right  of  a  state  or  government  to  regulate 
carriers  and  rates  for  public  services  performed  is  not  new,  but 
seems  to  date  back  to  a  very  ancient  period.  So  far  as  the  writ- 
er's research  extends,  it  goes  at  least  as  far  back  as  about  2250 
years  before  the  birth  of  Christ,  to  the  reign  of  Hammurabi,  the 
king  of  ancient  Babylon,  who  had  a  complete  code  of  laws  for 
that  time.  Indeed,  our  laws  of  the  present  day  have  few  under- 
lying principles  that  do  not  seem  to  be  contained  in  this  primi- 
tive code.  In  it  we  read  that  *'if  a  man  be  on  a  journey  and  he 
give  silver,  gold,  stones,  or  portable  property  to  a  man  with  a 
commission  for  transportation,  and  if  the  man  do  not  deliver 
that  which  was  to  be  transported  where  it  was  to  be  transported, 
but  take  it  to  himself,  the  owner  of  the  transported  goods  shall 
call  that  man  to  account  for  the  goods  to  be  transported  which 
he  did  not  deliver,  and  that  man  shall  deliver  to  the  owner  of  the 
transported  goods  five-fold  the  amount  which  was  given  to  him." 
The  Code  of  Hammurabi  (2d  Ed.,  University  of  Chicago  Press. 
l^XH)  §  112.  Again  we  read:  ''If  a  man  hire  an  ox  for  a  year, 
he  shall  give  to  its  owner  four  gur  of  grain  as  the  hire  of  a 
draught  ox,  and  three  gur  of  grain  as  the  hire  of  an  ox."  Id.  §§ 
242,  243.  *'If  a  man  hire  a  sailboat  he  shall  pay  2j4  se  of  silver 
as  its  hire.'*  Id.  §  276.  **If  a  man  hire  oxen,  a  wagon,  and  a 
driver,  he  shall  pay  180  ka  of  grain  per  day.  Id.  §  271.  "If  a 
man  hire  a  wagon  only,  he  shall  pay  40  ka  of  grain  per  day."  Id. 
§  272.  "If  he  hire  an  ass  to  thresh,  10  ka  of  grain  is  its  hire." 
Id.  §  260.  Numerous  other  instances  from  this  ancient  code 
could  be  cited.  So  the  principle  of  regulation  is  not  new,  but 
has  come  down  to  us  from  the  ancients. 

Rut  we  are  not  remanded  to  ancient  history,  or  law,  for  prec- 
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edent  on  this  question.  The  constitutional  and  statutory  right 
to  regulate  common  carriers  in  this  state,  within  the  limitations 
imposed,  is  too  well  settled  to  require  argument  or  citation  of 
authority.  Our  Reports  abound  in  decisions  on  the  subject  of 
railroad  regulation.  The  question  to  be  determined  in  this  case 
is :  Has  the  Legislature  the  right  to  compel  one  railroad  to  place 
its  tickets  on  sale  with  another  connecting  railroad,  and  to  re- 
quire the  latter  railroad  to  sell  them,  at  the  price  fixed  by  the  rail- 
road commission?  In  this  case  the  question  does  not  really  come 
to  that,  for  the  defendant  railroad  had  on  sale  the  tickets  alleged 
to  have  been  placed  by  the  railroad  connecting  with  it,  and  sold 
them;  and  the  real  question  is:  Is  the  railroad  selling  the  tick- 
ets at  a  greater  rate  than  that  prescribed  by  the  railroad  commis- 
sion of  Georgia,  subject  to  the  penalty  provided  by  law  for  the 
violation  of  the  statute  here  sought  to  be  enforced?  The  pen- 
alty is  "for  every  violation  of  any  of  the  provisions  of  the  two 
preceding  sections."  Is  the  sale  of  the  tickets  at  a  rate  in  excess 
of  that  fixed  by  the  railroad  commission  a  violation  of  any  pro- 
vision of  the  statute?  We  think  it  is.  A  simple  reference  to  the 
statute  quoted  above  is  sufficient  to  establish  this.  If  the  posi- 
tion of  the  defendant  in  error  is  sound,  and  can  be  maintained, 
the  whole  law  regulating  common  carriers  and  requiring  railroads 
to  connect,  interchange  freight,  to  prevent  discrimination,  to 
make  physical  connection,  and  the  like,  is  wiped  out. 

In  some  of  the  cases  coming  to  this  court  on  this  and  similar 
questions,  the  same  argument  was  used  in  those  cases  as  here. 
In  the  case  of  Atlantic  Coast  Line  Railroad  Co.  v.  State,  supra, 
it  was  argued  that  the  Legislature  could  not,  under  the  police 
power  conferred  upon  it,  require  a  railroad  company  to  furnish 
a  certain  kind  of  headlight;  but  this  court  (135  Ga.  557,  69  S. 
E.  731,  32  L.  R.  A.  [N.  S.]  20)  said:  "All  property  is  held  sub- 
ject to  the  police  power  of  this  state.  The  determination  by  the 
railroad  company  that  the  reflector  and  the  light  in  use  by  it  con- 
stitute an  adequate  light  cannot  be  conclusive  on  the  General  As- 
sembly, which  has  the  authority  to  exercise  the  police  power  of 
the  state,  and  in  the  interest  of  public  safety  to  declare  such  light 
inadequate.  It  is  a  matter  of  great  importance  for  the  protec- 
tion of  persons  and  property  in  the  train,  the  persons  on  the  lo- 
comotive, persons  and  property  on  the  track,  and  persons  and 
property  on  other  trains  with  which  a  collision  may  be  had,  that 
there  should  be  an  adequate  headlight  on  such  locomotive.  The 
General  Assembly,  in  the  exercise  of  the  police  power  of  the 
state,  had  the  right  to  require  adequate  headlights  on  such  en- 
gines; and  if  in  conformity  to  the  requirements  of  such  law  the 
railroad  company  is  compelled  to  do  away  with  the  headlights 
already  in  use  by  it  and  substitute  others  therefor  at  its  own  ex- 
pense, there  is  no  taking  of  property  without  just  compen- 
sation,  in    violation   of   the   due    process   clauses   of  the   state 
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and  federal  Constitution.  In  such  a  case  there  is  no  taking 
of  property.  The  due  process  clauses  are  not  intended  to 
limit  the  right  of  the  state  to  properly  exercise  the  poHce  power 
in  the  enhancement  of  the  public  safety.  The  fact  that  the  rail- 
road company  will,  in  order  to  equip  its  engines  with  the  re- 
quired headlights,  be  forced  to  do  away  with  the  reflectors  and 
lights  which  it  has  in  use,  is  only  incidental  to  a  compliance  with 
the  police  regulation  and  requirement  made  in  the  act,  which  is 
a  valid  and  reasonable  requirement."  In  the  case  of  Minneapolis 
&  St.  Louis  R.  Co.  v,  Minnesota,  186  U.  S.  257,  22  Sup.  Ct.  900, 
46  L.  Ed.  1151,  it  was  held:  "The  act  of  the  Legislature  of 
Minnesota,  creating  a  railroad  commission,  is  not  unconstitu- 
tional in  assuming  to  establish  joint  through  rates  or  tariffs  over 
the  lines  of  independent  connecting  railroads,  and  apportioning 
and  dividing  the  joint  earnings."  **Without  deciding  whether  or 
not  connecting  roads  may  be  compelled  to  enter  into  contracts  as 
between  themselves,  and  establish  joint  rates,  it  is  none  the  less 
true  that,  where  a  joint  tariff  between  two  or  more  roads  has 
been  agreed  upon,  such  tariff  is  as  much  within  the  control  of  the 
Legislature  as  if  it  related  to  transportation  over  a  single  line." 
See,  also,  Beale  &  Wyman  on  Railroad  Rate  Regulation,  §  830; 
Wadley  Southern  Ry.  Co.  z\  State,  supra. 

It  is  true  this  court  has  held  that  a  shipper  cannot  require  a 
carrier  to  issue  a  through  bill  of  lading  (Coles  z'.  Cent.  R.  Co., 
86  Ga.  253,  12  S.  E.  749;  State  v,  Wrightsville,  etc.,  R.  Co.,  104 
Ga.  437,  30  S.  E.  891),  not  for  constitutional  reasons,  but  for 
lack  of  statutory  legislation  on  the  subject.  Our  statute  requires 
one  railroad  company  to  receive  and  take  cars  from  another  rail- 
road, as  well  as  freight  for  transportation.  Civil  Code,  §  2756. 
The  argument  here  against  requiring  one  connecting  railroad  to 
furnish  and  the  other  to  sell  passenger  tickets  is  the  same  that 
has  been  held  not  sound  by  this  court,  and  others,  in  the  numer- 
ous cases  on  that  question.  If  the  contention  is  sound  that  a 
given  railroad  has  the  power  to  contract  with  one  railroad,  and 
not  with  another,  and  it  is  held  that  it  cannot  be  required  to  do 
so,  because  you  force  them  to  contract  with  one  another,  the  ef- 
fect would  be  to  obliterate  all  the  law  preventing  discrimination. 
We  hold,  therefore,  that  the  act  under  review  is  not  void  on  the 
ground  that  it  interferes  with  and  destroys  the  right  of  private 
contract  with  reference  to  the  matters  dealt  with  in  the  statute; 
nor  on  the  ground  that  it  requires  one  railroad  company  to  be- 
come the  debtor  of  another  railroad  company,  or  to  become  the 
agent  of  another  railroad  company  against  its  consent. 

[2]  2.  In  the  case  of  Jones  v,  L.  &  N.  R.  Co.,  132  Ga.  11,  63 
S.  E.  627,  the  plaintiff  alleged  neither  that  the  "defendant  had 
been  furnished  tickets  of  this  kind  for  sale  by  such  connecting 
carrier,  nor  that  it  had  been  tendered  such  tickets  for  sale  and 
had  refused  to  put  them  on  sale,"  and  hence  no  cause  of  action 
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was  stated  under  the  statute,  and  the  case  was  properly  dismissed. 
I^ut  here  the  case  is  different,  and  the  amendment  seems  to  have 
b^en  drawn  with  special  reference  to  the  Jones  Case,  supra,  and 
b  Tings  this  case  within  the  reasoning  in  that.     It  is  alleged  here 
tinat  the  Central  of  Georgia  Railway  Company  was  furnished  the 
tS-ckets  by  the  Atlanta  &  West  Point  Railroad  Company,  its  con- 
IB.  ection,  and,  having  the  tickets,  refused  to  sell  them  to  the  plain- 
ts ff    at   the  rate  prescribed  by  the  railroad  commission,  but  sold 
t^nem  at  a  price  or  rate  in  excess  of  that  fixed  by  the  railroad  com^ 
i^rnission,  and  that  these  tickets  were  accepted  by  the  two  railroad 
^^>mpanies,    respectively.      This    case,    therefore,    comes    clearly 
ritHin    the  reasoning  in  the  Jones  Case,  supra.     We  hold  that, 
n  one  railroad  places  its  tickets  with  another  railroad,  which 
Y^3.s  an  office  or  agency  and  physical  connection  with  the  former, 
tinis  is  substantially  a  request  to  sell  such  tickets.    And  if  the  car- 
x-ier  having  them  for  sale  refuses  to  sell  them  at  the  rate  fixed 
\jy   the  railroad  commission  of  this  state,  this  constitutes  a  dis- 
ctimination  within  the  purview  of  the  statute,  and  the  carrier  so 
Tcf  using  violates  the  sections  of  the  Civil  Code  first  above  cited, 
and  is  liable  for  the  penalty  provided  by  that  statute. 

^3]  3.  The  learned  judge  in  sustaining  the  demurrer  did  not 
state  the  ground  of  his  decision ;  hence  we  look  with  especial  care 
to  each  ground,  and  in  doing  so  conclude  that  the  petition,  as 
amended,  set  forth  a  good  cause  of  action,  and  that  the  demurrer, 
^th  on  the  general  and  the  special  grounds  thereto,  should  have 
'^en  overruled. 

Judgment  reversed.     All  the  Justices  concur. 
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(Supreme  Court  of  Colorado,  July  3,  1911.     Rehearing  Denied  Dec 

9,   1912.) 

[128   Pac.    Rep.   449.] 

Principal  and  Agent — Authority  of  Agent — Contracts.*— n\uthority 
to  deliver  stock  to  a  carrier  for  shipment  includes  all  the  necessary 
and  usual  means  of  carrying  it  into  eflFect,  so  that  the  shipper's  agent, 
in  the  absence  of  notice  to  the  carrier  to  the  contrary,  will  be  pre^ 
sumed  to  have  authority  to  bind  the  shipper  by  contract,  so  far  as 
such  contract  is  valid. 

Carriers — Live  Stock — Action  for  Injuries — Pleading  and  Issues.— 
A  reliance  upon  a  carrier's  fraud,  duress,  or  bad  faith  in  obtaining 
contracts  for  the  shipment  of  live  stock  requiring  notice  of  injury 
before  the  stock  is  taken  from  its  destination  or  mingled  with  other 
stock,  or  a  claim  that  they  were  executed  by  mistake,  to  be  available, 
must  be  pleaded  by  stating  the  facts  upon  which  it  is  predicated; 
and  a  mere  denial  of  the  execution  of  the  contracts  is  not  sufficient. 

Carriers — Live  Stock — Action  for  Injuries — Evidence — Mistake, 
Fraud,  and  Duress. — Proof  that  the  agent  of  a  shipper  of  live  stock, 
having  16  years'  experience  in  shipping  cattle,  was  told  by  the  car- 
rier's agent  that  he  had  to  sign  the  contract  offered,  as  it  was  his 
pass,  that  he  was  not  asked  to  read,  and  did  not  read,  the  contracts, 
does  not  establish  either  mistake,  fraud,  or  duress  in  obtaining  them. 

Carriers — Live  Stock — Limitation  of  Liability — Notice  of  Loss.!— 
Stipulations  in  a  contract  for  the  carriage  of  live  stock,  requiring 
written  notice  of  a  claim  for  damages  before  the  cattle  are  removed 
from  the  place  of  delivery,  and  that  the  failure  to  comply  therewith 
shall  be  a  bar  to  any  recovery,  are  not  opposed  to  public  policy,  are 
reasonable,  and  do  not  exempt  the  carrier  from  negligence,  but  are 
only  conditions  of  recovery  which  the  carrier  may  lawfully  include 
in  its  contract  of  shipment  to  protect  it  against  fictitious  claims. 

Carriers — Live  Stock — Limitation  of  Liability — Limitation  of  Ac- 
tion for  Injuries — Reasonable  Time.t — A  stipulation  in  a  contract  for 


*See  extensive  note,  28  R.  R.  R.  390.  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
390. 

tSee  extensive  note,  27  R.  R.  R.  388,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  388;  first  foot-note  of  Kime  v.  Southern  R.  Co.  (N.  Car.),  43  R. 
R.  R.  724,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  foot-note  of  Cooke 
V,  Northern  Pac.  R.  Co.  (N.  Dak.),  43  R.  R.  R.  372,  66  Am.  &  Eng. 
R.  Cas.,  N.  S..  372;  foot-note  of  Smith  Meat  Co.  v.  Oregon  R.,  etc.. 
Co.  (Ore.).  42  R.  R.  R.  647.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  647: 
Midland  Valley  R.  Co.  v.  Ezell  (Okla.),  41  R.  R.  R.  557,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  557;  last  foot-note  of  Hayes  v.  Missouri,  etc., 
R.  Co.  (Kan.),  40  R.  R.  R.  26,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  226; 
Estes  V.  Denver  &  R.  G.  R.  Co.  (Colo.),  40  R.  R.  R.  216,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  216. 

JSee  second  foot-note  of  Adams  v.  Colorado  &  S.  R.  Co.  (Colo.). 
40  R.  R.  R.  210,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  210;  extensive  note, 
27  R.  R.  R.  612,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 
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the  carriage  of  live  stock  that  suit  for  any  claim  for  damages  must  be 
brought  within  six  months  after  such  damage  occurred,  and  that  a 
failure  to  comply  therewith  should  bar  any  action  for  such  damages, 
is  not  against  public  policy,  and  is  valid,  being  only  a  condition  of 
recovery,  and  not  an  exemption  from  liability. 

Carriers — Live  Stock — Action  for  Injuries — Pleading — Confession 
and  Avoidance. — The  waiver  of  a  provision  in  a  contract  for  the  car- 
riage of  live  stock,  limiting  the  time  within  which  suit  must  be 
brought,  or  requiring,  as  a  condition  precedent,  written  notice  of  a 
claim  for  damages,  when  pleaded  as  a  defense,  is  a  matter  of  confes- 
sion and  avoidance,  and  to  be  available  the  facts  constituting  it  must 
be  especially  pleaded. 

Musser,  Hill,  and  White,  JJ.,  dissenting. 

En  Banc.  Appeal  from  District  Court,  City  and  County  of 
Denver;  John  I.  Mullins,  Judge. 

Action  by  D.  P.  Baldwin  and  others,  copartners  doing  business 
under  the  style  and  firm  name  of  the  Wabash  Cattle  Company, 
against  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed  and 
remanded. 

Appellees,  as  plaintiffs,  brought  suit  against  appellant  to  re- 
cover damages  in  the  sum  of  $1,722,  claimed  to  have  been  sus- 
tained on  a  shipment  of  cattle  from  Holbrook,  Ariz.,  to  the  city 
of  Denver  as  the  result  of  the  alleged  negligence  of  the  defend- 
ant company  in  transporting  the  cattle  between  these  points,  which 
plaintiffs  had  delivered  to  it  for  that  purpose.  The  negligence 
charged  was  to  the  effect  that  the  defendant  company  kept  the 
cattle  on  the  cars  36  hours  without  food  or  water,' by  reason  of 
which  they  were  greatly  damaged.  The  cattle  were  delivered 
for  shipment  on  the  17th  day  of  August,  1901,  and  delivered  to 
plaintiffs  at  Denver  4  days  later.  This  action  was  commenced 
July  3,  1903. 

The  defendant  filed  an  answer,  denying  the  negligence  charged, 
and  alleged  that  the  shipment  was  made  subject  to  special  con- 
tracts, which  provided  that,  in  order  that  any  loss  or  damage 
might  be  fully  and  fairly  investigated,  there  was  a  stipulation, 
as  a  condition  precedent  to  the  right  to  recover  damages  for  loss 
or  injury  to  the  stock  during  the  transportation  thereof,  that  the 
shippers,  or  agent  in  charge  of  the  stock,  would  give  notice  in 
writing  of  their  claim  therefor  to  some  officer  of  the  company, 
or  to  the  nearest  station  agent,  before  such  stock  was  removed 
from  the  place  of  destination,  or  from  the  place  of  delivery  of 
the  same,  and  before  it  was  commingled  with  other  stock,  and 
that  a  failure  to  comply  with  the  terms  of  this  condition  should 
be  a  complete  bar  to  a  recovery  for  any  and  all  such  damage. 
The  answer  further  alleged  that  the  contracts  in  question  also 
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provided  that  no  suit  should  be  brought  against  the  defendant 
for  the  recovery  of  any  damages  accruing  or  arising  out  of  the 
shipment  of  the  stock,  unless  such  action  should  be  commenced 
within  six  months  after  the  loss  or  damage  occurred.  It  is  then 
charged  that  the  stock  was  unloaded  at  the  respective  points  of 
destination,  and  by  the  plaintiffs  removed  therefrom  and  inter- 
mingled with  other  stock,  without  any  notice  in  writing,  or  at  all, 
upon  their  part  that  they  claimed  any  damage  for  loss  or  injury 
to  such  stock  during  the  transportation  thereof. 

For  replication  the  plaintiffs  denied  each  and  every  allegation 
of  new  matter  set  out  in  the  answer,  except  one,  which  is  not  ma- 
terial to  any  question  involved,  and  admitted  that  no  notice  in 
writing  was  given  any  officer  of  the  company,  or  the  station  agent 
at  the  point  where  the  shipment  was  delivered.  The  case  was 
tried  to  the  court  without  the  intervention  of  a  jury,  and  taken 
under  advisement.  Later  the  court  found  the  issues  in  favor  of 
the  plaintiffs,  and  rendered  judgment  in  the  sum  of  $1,722,  from 
which  the  defendant  has  appealed. 

There  was  testimony  on  the  part  of  the  plaintiffs  the  purpose 
of  which  was  to  prove  that  the  defendant  had  been  guilty  of  neg- 
ligence in  transporting  the  shipment. 

The  contracts  referred  to  in  the  answer  were  introduced  in 
evidence,  and  contained  the  following  stipulations: 

"Eighth.  In  order  that  any  loss  or  damage  to  be  claimed  by 
the  shipper  may  be  fully  and  fairly  investigated  and  the  fact  and 
nature  of  such  claim  or  loss  preserved  beyond  dispute  and  by 
the  best  evidence,  it  is  agreed  that  as  a  condition  precedent  to 
his  right  to  recover  any  damages  for  any  loss  or  injury  to  his 
said  stock  during  the  transportation  thereof,  or  any  place,  or 
places,  where  the  same  may  be  loaded  or  unloaded  for  any  pur- 
pose on  the  company's  road,  or  previous  to  loading  thereof  for 
shipment,  the  shipper  or  his  agent  in  charge  of  the  stock  will 
give  notice  in  writing  of  his  claim  therefor  to  some  officer  of  said 
company,  or  to  the  nearest  station  agent>  *  *  .  *  before  such 
stock  shall  have  been  removed  *  *  *  from  the  place  of  de- 
livery of  the  same  to  the  consignee,  and  before  such  stock  shall 
have  been  slaughtered  or  intermingled  with  other  stock,  and  will 
not  move  such  stock  from  said  station  or  stockyards  until  the 
expiration  of  three  hours  after  the  giving  of  such  notice;  and  a 
failure  to  comply  in  every  respect  with  the  terms  of  this  clause 
shall  be  a  complete  bar  to  any  recovery  of  any  and  all  such  dam- 
ages.   *     *     * 

"Ninth.  It  is  further  agreed  that  no  suit  or  action  against  the 
company  for  the  recovery  of  any  damages  accruing  or  arising 
out  of  said  shipment  or  of  any  contract  pertaining  to  the  same, 
or  the  furnishing  of  facilities  for  such  shipment,  shall  be  sus- 
tained in  any  court  of  law  or  equity  unless  such  suit  or  action 
shall  be  commenced  within  six  months  next  after  the  loss  or 
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damage  shall  have  occurred.  The  failure  to  institute  suit  within 
said  time  shall  be  deemed  conclusive  evidence  against  the  validity 
of  such  claim,  or  cause  of  action,  and  shall  be  a  complete  bar  to 
such  suit." 

This  contract  further  provided  that  free  transportation  should 
be  furnished  the  shipper,  or  his  agents,  in  charge  of  the  stock 
from  the  point  of  shipment  to  the  place  of  destination  and  re- 
turn. 

C.  L.  Truax  had  charge  of,  and  accompanied,  the  shipment 
through  to  Denver.  He  testified  that  he  was  in  the  employ  of 
the  plaintiflFs  at  the  time  of  the  shipment,  and  had  been  for  a 
number  of  years  oflF  and  on,  and  superintended  the  loading.  He 
also  testified  that  at  this  time  he  had  had  about  16  years'  experi- 
ence in  handling  cattle  on  railroads.    He  signed  the  contracts. 

C.  O.  Howe,  one  of  the  plaintiflFs,  testified  that  he  was  present 
when  the  cattle  were  loaded.  He  was  in  charge  of  the  ranch  be- 
longing to  the  partnership,  and  had  shipped  between  three  and 
five  thousand  cattle  annually  from  Arizona  to  the  Union  Stock- 
yards in  Denver  for  a  period  of  IS  to  18  years. 

Truax,  when  interrogated  by  counsel  for  plaintiflfs  regarding 
the  circumstances  under  which  he  signed  the  contracts,  said  he 
signed  where  the  agent  told  him;  that  the  agent  said  he  had  to 
sign,  as  the  contract  was  his  pass  over  the  road;  that  he  did  not 
read  the  contracts,  nor  was  he  asked  to  read  them.  It  also  ap- 
pears from  his  testimony  that  he  had  had  some  experience  in  rail- 
roading as  an  employee  of  the  S.  F.  P.  as  a  wrecking  foreman, 
and  in  the  car  department. 

Over  the  objection  of  defendant,  Howe  was  permitted  to  tes- 
tify that  he  handed  the  claim  into  the  Santa  Fe  office  in  Denver 
after  the  shipment  was  delivered,  and  that  negotiations  looking 
towards  a  settlement  were  had  with  the  company,  extending  over 
a  considerable  period,  and  as  late  as  six  moriths  prior  to  the  time 
he  was  testifying. 

Henry  T.  Rogers  and  Rogers,  Ellis  &  Johnson,  all  of  Denver, 
for  appellant. 

John  T.  Bottom,  of  Denver  (Pierpont  Fuller,  of  Denver,  of 
counsel),  for  appellees. 

Gabbert,  J.  [1]  Truax,  who  signed  the  shipping  contracts, 
was  in  the  employ  of  plaintiflf,  and  had  been  for  a  number  of 
years.  He  had  charge  of  the  shipment,  and  superintended  the 
loading.  Authority  to  deliver  stock  to  a  common  carrier  for 
shipment  includes  all  the  necessary  and  usual  means  of  carrying 
it  into  eflFect,  so  that  the  agent  of  the  owner  intrusted  with  its 
shipment,  in  the  absence  of  notice  to  the  carrier  to  the  contrary, 
will  be  presumed  to  have  authority  to  bind  the  shipper  by  a  con- 
tract of  shipment,  in  so  far  as  such  contract  is  valid.     Nelson 
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V,  Hudson  River  R.  R.  Co.,  48  N.  Y.  498;  Hill  v.  Boston,  H.  T. 
&  W.  R.  Co.,  144  Mass.  284,  10  N.  E.  836. 

[2]  The  evident  purpose  of  the  testimony  of  Truax  with  re- 
spect to  the  circumstances  under  which  he  signed  the  shipping 
contracts  w^as  to  relieve  the  plaintiffs  from  the  terms  and  condi- 
tions thereby  imposed.  It  is  not  charged  by  any  pleading  on  the 
part  of  plaintiffs  that  the  defendant  company  was  guilty  of  any 
fraud,  duress,  or  bad  faith  in  obtaining  these  contracts,  or  that 
they  were  executed  by  mistake.  A  defense  upon  either  of  these 
grounds,  to  be  available,  must  be  pleaded  by  stating  the  facts  upon 
which  it  is  predicated.  Starbird  v,  Cranston,  24  Colo.  20,  48  Pac. 
652;  Arthur  v.  Gard,  3  Colo.  App.  133,  32  Pac.  343.  A  mere  de- 
nial of  the  execution  of  the  contracts  was  not  sufficient  to  make 
an  issue  on  either  one  of  these  questions;  consequently  the  testi- 
mony referred  to  was  not  competent. 

[3]  But,  aside  from  this  conclusion,  the  testimony  of  Truax 
to  the  effect  that  he  was  told  by  the  agent  that  he  had  to  sign, 
that  the  contract  was  his  pass,  that  he  did  not  read,  nor  was  he 
asked  to  read,  the  contracts,  does  not  establish  either  mistake, 
fraud,  or  duress.  To  hold  that  from  these  circumstances  he  was 
induced  to  sign  contracts  by  fraud  or  duress,  or  that  from  his 
16  years*  experience  in  handling  cattle  on  railroads  he  did  not 
know  what  he  was  signing  when  he  signed  the  contracts,  would 
attribute  to  him  a  lack  of  intelligence  wholly  at  variance  with  the 
intellectual  ability  which  his  examination  as  a  witness  disclosed 
he  possessed. 

In  this  connection  it  is  also  proper  to  note  that  one  of  the  plain- 
tiffs was  present  when  the  cattle  were  loaded.  He  was  the  man- 
ager of  the  partnership  business.  For  a  period  of  15  or  18  years 
he  had  been  engaged  in  shipping  between  three  and  five  thou- 
sand cattle  annually  from  Arizona  to  Denver.  With  this  experi- 
ence it  must  be  presumed  he  knew  that  Truax,  the  agent  of  the 
partnership,  would  be  required  to  sign  contracts  for  the  ship- 
ment of  which  he  was  in  charge. 

[4,  5]  Plaintiffs  admit,  by  their  replication,  that  they  did  not 
give  written  notice  of  any  claim  for  damages  before  the  cattle 
were  removed  from  the  place  of  delivery.  The  record  discloses 
that  whatever  cause  of  action  plaintiffs  had  against  the  defendant 
accrued  August  21,  1901.  Their  action  was  not  commenced  until 
July  3,  1903.  The  next  question  to  consider,  then,  is  whether  or 
not  the  stipulations  in  the  contracts,  requiring  written*  notice  to 
be  given  of  a  claim  for  damages  before  the  cattle  were  removed 
from  the  place  of  delivery,  and  that  suit  for  any  claim  for  dam- 
ages must  be  brought  within  six  months  after  damage  to  the  ship- 
ment occurred,  and  the  further  provision  incorporated  in  each 
of  these  stipulations  to  the  effect  that  a  failure  to  comply  there- 
with shall  be  a  complete  bar  to  any  action  to  recover  such  dam- 
ages, are  valid.    Stipulations  of  this  character  have  been  so  well- 
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nigh  universally  upheld  as  valid,  and  it  has  so  often  been  decided 
that  a  failure  to  comply  therewith  bars  an  action  for  damages, 
unless  the  period  within  which  an  action  is  to  be  brought  is  so 
short  as  to  be  unreasonable,  or  that  the  conditions  thereby  im- 
posed have  been  waived,  that  it  is  only  necessary  to  refer  to  a 
few  of  the  many  cases  sustaining  them :  Adams  v.  C.  &  S.  Ry. 
Co..  49  Colo.  475,  113  Pac.  1010,  36  L.  R.  A.  (X.  S.)  412;  Gulf, 
Colo.  &  S.  F.  Ry.  Co.  v.  Trawick,  68  Tex.  314,  4  S.  W.  567,  2 
Am.  St.  Rep.  494 ;  Gulf,  Colo.  &  S.  F.  Ry.  Co.  v,  Gatewood,  79 
Tex.  89,  14  S.  W.  913,  10  L.  R.  A.  419;  Central  Vt.  R.  Co.  v, 
Soper,  59  Fed.  879,  8  C.  C.  A.  341 ;  Thompson  v.  C.  &  A.  Ry.  Co., 
22  Mo.  App.  321 ;  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
386,  19  L.  Ed.  257;  Goggin  v.  K.  P.  Ry.  Co.,  12  Kan.  416; 
Sprague  r.  Mo.  Pac.  Ry.  Co.,  34  Kan.  347,  8  Pac.  465 ;  W.  &  W. 
Ry.  Co.  i\  Koch,  47  Kan.  753,  28  Pac.  1013 ;  Kalina  v.  Railroad 
Co.,  69  Kan.  172,  76  Pac.  438;  A.,  T.  &  S.  F.  R.  Co.  v.  Critten- 
den, 4  Kan.  App.  512,  44  Pac.  1000;  Smith  v.  C,  R.  I.  &  Pac.  Ry. 
Co.,  112  Mo.  App.  610,  87  S.  W.  9;  Dawson  v,  St.  L.,  K.  C.  &  N. 
Ry.  Co.,  76  Mo.  514;  U.  S.  Express  Co.  v.  Harris,  51  Ind.  127; 
Southern  Ry.  Co.  v.  Adams,  115  Ga.  705,  42  S.  E.  35;  Express 
Co.  z'.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556;  B.  &  O.  S.  W.  Ry. 
Co.  V,  Ross,  105  111.  App.  54;  The  Westminster,  127  Fed.  680,  62 
C.  C.  A.  406;  Hatch  v,  Minn.,  St.  P.  &  S.  S.  M.  Ry.  Co.,  15  X.  D. 
490,  107  X.  W.  1087;  Southern  Ry.  Co.  v,  ToUerson,  129  Ga. 
647,  59  S.  E.  799;  1  Hutchinson  on  Carriers  (3d  Ed.)  §  442. 

Such  stipulations,  in  brief,  are  upheld  upon  the  theory  that 
they  are  not  opposed  to  public  policy;  that  they  are  reasonable, 
and  do  not  in  any  manner  exempt  the  common  carrier  from  negli- 
gence, but  are  conditions  of  recovery,  and  not  exemptions  from 
liability,  which  the  carrier  may  lawfully  include  in  its  contract 
of  shipment,  for  the  purpose  of  protecting  it  against  fictitious 
and  unfounded  claims  for  damages. 

[6]  The  time  fixed  by  the  contracts  within  which  an  action 
should  be  brought  appears  to  be  reasonable ;  and,  as  plaintiffs  did 
not  give  the  notice  required,  or  bring  their  action  within  the  time 
limited,  their  right  to  maintain  it  is  barred,  unless,  as  claimed  by 
their  counsel,  these  provisions  have  been  waived.  In  answer  to 
this  contention  it  is  only  necessary  to  say  that  the  waiver  of  a 
provision  in  a  contract  of  carriage  limiting  the  time  within  which 
suit  must  be  brought,  or  requiring,  as  a  condition  precedent  to  the 
maintenance  of  an  action,  that  written  notice  of  a  claim  for  dam- 
ages must  be  given,  as  required  by  the  contracts  under  considera- 
tion, when  such  limitations  and  conditions  are  pleaded  as  a  de- 
fense, is  a  matter  of  confession  and  avoidance;  and  in  order  that 
a  party  may  avail  himself  of  such  waiver  the  facts  constituting 
it  must  be  specially  pleaded.  Boon  v.  State  Ins.  Co.,  2>7  Minn. 
426,  34  X.  W.  902;  Willits  v,  C,  B.  &  K.  C.  Ry.  Co.,  80  Iowa, 
531,  45  X.  W.  916;  Ehrlich  v.  ^tna  Life  Ins.  Co.,  103  Mo.  231, 
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15  S.  W.  530;  18  Ency.  PI.  &  Pr.  717,  718,  Plaintiffs  have  not 
complied  with  this  rule  by  the  averment  of  any  facts  excusing 
their  failure  to  give  the  written  notice  required,  or  to  bring  their 
action  within  the  period  fixed  by  the  contract  of  carriage,  either 
in  their  complaint  or  replication. 

Several  other  questions  have  been  argued  by  the  respective 
counsel,  which  we  do  not  deem  it  necessary  to  consider. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  harmony  with  the  views 
herein  expressed.  On  proper  application  either  of  the  parties 
should  be  permitted  to  amend  their  pleadings  as  they  may  be 
advised. 

Reversed  and  remanded. 

White,  J.,  dissents. 


Illinois  Central  Railroad  Company  of  the  State  of  Illi- 
nois, Plff.  in  Err.,  v.  Henderson  Elevator  Company. 

(Argued  and  submitted  December  19,  1912.    Decided  January  6,  1913.) 

[33  Sup.  Ct.  Rep.  176.] 

Carriers — Interstate  Freight  Rates — Posting — Erroneous  Quota- 
tion.— The  erroneous  quotation,  by  the  agent  of  an  interstate  railway 
carrier,  of  a  lower  freight  rate  for  an  interstate  shipment  than  the 
rate  fixed  by  the  published  tariff  on  file  with  the  Interstate  Com- 
merce Commission,  gives  no  right  of  action  to  a  shipper  who  sus- 
tains injury  by  acting  on  the  faith-  of  the  quoted  rate,  although  such 
tariff  was  not  posted  or  on  file  in  the  carrier's  local  station. 

In  error  to  the  Court  of  Appeals  of  the  State  of  Kentucky  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Circuit 
Court  of  Henderson  County  in  that  state  in  favor  of  plaintiff  in 
an  action  by  a  shipper  to  recover  damages  sustained  by  him  as 
the  result  of  an  erroneous  quotation  of  an  interstate  freight  rate. 
Reversed. 

See  same  case  below,  138  Ky.  220,  127  S.  W.  779. 

Messrs,  Edmund  F,  Trabue  and  Blezvett  Lee,  for  plaintiff  in 
error. 

Messrs.  James  IV.  Clay,  J.  F.  Clay,  and  A.  Y.  Clay,  for  defend- 
ant in  error. 

Memorandum  opinion,  by  direction  of  the  court,  by  Mr.  Chief 
Justice  White: 

The  Henderson  Elevator  Company,  defendant  in  error,  as 
plaintiff  below,  brought  this  action  to  recover  damages  from  the 
railroad  company,  the  plaintiff  in  error,  because  of  a  loss  alleged 
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to  have  been  sustained  by  an  erroneous  quotation  by  the  agent  of 
the  railroad  company  of  the  freight  rate  on  corn  shipped  in  inter- 
state commerce  from  the  station  of  the  railroad  company  at  Hen- 
derson, Kentucky.  A  rate  of  10  cents  per  hundred  pounds  was 
quoted  by  the  agent  when  in  fact,  the  rate  as  fixed  by  the  pub- 
lished tariff  on  file  with  the  Interstate  Commerce  Commission, 
and  eflfective  at  the  time,  was  13j4  cents  per  hundred  pounds. 
On  the  trial  before  a  jury  the  court  instructed  that  if  the  loss 
sustained  by  the  plaintiff  "was  occasioned  and  brought  about  by 
defendant's  failure  to  have  posted  or  on  file  in  its  office  in  Hen- 
derson, Kentucky,  its  freight  tariff  rate  in  question,  and  by  rea- 
son of  any  erroneous  quotation  of  defendant  of  its  freight  rate 
from  and  to  the  points  in  question,  of  which  plaintiff  complains," 
there  should  be  a  verdict  for  the  plaintiff.  A  verdict  having  been 
rendered  for  the  plaintiff  in  accordance  with  this  instruction,  and 
the  judgment  entered  thereon  having  been  subsequently  affirmed 
by  the  court  of  appeals  of  Kentucky  (138  Ky.  220,  127  S.  W. 
779),  this  writ  of  error  was  sued  out. 

It  is  to  us  clear  that  the  action  of  the  court  below  in  affirming 
the  judgment  of  the  trial  court,  and  the  reasons  upon  which  that 
action  was  based,  were  in  conflict  with  the  rulings  of  this  court, 
interpreting  and  applying  the  act  to  regulate  commerce.  New 
York  C.  &  H.  R.  R.  Co.  v.  United  States,  212  U.  S.  504,  53  L. 
ed.  627,  29  Sup.  Ct.  Rep.  309 ;  Texas  &  P.  R.  Co.  v,  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802.  That  the  failure  to  post  does  not  prevent  the  case  from 
being  controlled  by  the  settled  rule  established  by  the  cases  re- 
ferred to  is  now  beyond  question.  Kansas  City  Southern  R.  Co. 
V,  Albers  Commission  Co.  223  U.  S.  594  (a),  56  L.  ed.  567,  32 
Sup.  Ct.  Rep.  316. 

Reversed. 
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(Supreme  Court   of   Pennsylvania,   May   13,   1912.) 

[84    Atl.    Rep.    832.] 

Contracts — Action  for  Breach — Affidavit  of  Defense. — In  an  action 
of  assumpsit  to  recover  the  value  of  celery  which  defendant  accepted 
for  storage  at  its  cold  storage  warehouse  and  permitted  to  freeze, 
an  affidavit  of  defense  must  be  filed  where  the  statement  of  claim 
avers  that  defendant  agreed  to  use  all  reasonable  and  customary 
means  for  the  preservation  of  the  celery,  and  maintain  a  temperature 
which  would  protect  it  against  freezing,  and  that  it  failed  to  comply 
with  the  agreement. 

Action — Tort  or  Contract.* — Where  complaint  alleges  a  breach  of 
contract  to  protect  celery  stored  by  defendant  from  freezing,  the 
fact  that  the  breach  occurred  through  negligence  does  not  render 
the  action  one  for  tort,  nor  is  the  doctrine  of  tort  involved,  inasmuch 
as  defendant  made  no  profit  out  of  its  wrongful  act. 

Appeal  from  Court  of  Common  Pleas,   Philadelphia  County. 

Action  by  one  Stanton  against  the  Philadelphia  &  Reading 
Railway  Company.  From  an  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  defendant 
appeals.     Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Potter,  Elkin,  and 
Stewart,  JJ. 

Abraham  M.  Beitler,  Edicard  Hopkinson,  Jr.,  and  William  /. 
Graham,  all  of  Philadelphia,  for  appellant. 

Cliarles  H.  Edmunds,  of  Philadelphia,  for  appellee. 

Potter,  J.  The  question  that  meets  us  upon  the  threshold  of 
this  appeal  is  whether  the  suit  was  properly  brought  in  assumpsit, 
or  whether  the  form  of  action  should  have  been  trespass,  to  re- 
cover damages  for  a  tort.  The  basis  of  liability  upon  the  part 
of  the  defendant  company  as  disclosed  by  the  statement  of  claim 
was  its  failure  to  take  proper  care  of  a  quantity  of  celery  de- 
posited in  its  cold  storage  warehouse  by  the  plaintiff.  It  is 
averred  that  the  plaintiff  delivered  to  the  defendant  company 
3,651  crates  of  celery  for  the  purpose  of  having  it  kept  in  cold 
storage  for  his  benefit,  he  then  and  there  agreeing  to  pay  the 
usual,  customay,  and  proper  charges  therefor;  that  at  the  time 
the  said  celery  was  placed  with  the  defendant  it  was  in  first-class 
condition,  and  was  received  as  such ;  that  it  thereupon  became  the 

♦See  last  foot-note  of  Eckert  v.  Pennsylvania  R.  Co.  (Pa.),  18  R. 
R.  R.  475,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475,  where  all  those  in 
this  series  on  the  subject,  preceding  it,  are  collected;  first  foot-note 
of  Pittsburgh,  etc.,  R.  Co.  v.  Brown  (Ind.),  43  R.  R.  R.  660,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  660. 
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duty  of  defendant  to  take  reasonable  and  proper  care  of  the 
celery,  and  to  prevent  the  temperature  of  the  room  where  it  was 
stored  from  falling  to  a  point  which  would  cause  the  celery  to 
freeze,  and  it  is  further  averred  that  the  defendant  company 
agreed  with  plaintiff  that  it  would  exercise  such  care.  It  is 
charged  that  the  defendant  failed  to  comply  with  its  agreement, 
but,  on  the  contrary,  stored  and  packed  the  celery  in  a  careless 
and  negligent  manner,  so  tl:at  it  was  damaged  by  foul  and  con- 
taminating odors,  and  by  freezing,  and  part  of  it  became  worth- 
less and  unmarketable.  It  is  also  averred  that,  if  the  said  celery 
had  been  maintained  by  the  said  defendant  in  the  way  and  man- 
ner it  had  contracted  to  do,  the  celery  would  have  been  as  good 
and  marketable  as  when  delivered  to  it.  Plaintiff  charges  that 
his  losses  on  the  celery  were  caused  by  the  failure  of  the  defend- 
ant to  store,  pack,  and  maintain  the  celery  as  it  agreed  to  do,  and 
that  these  losses  amounted  to  the  sum  of  $5,257.24,  as  shown  by 
an  itemized  statement  attached.  This  sum,  less  the  storage 
charges,  he  claimed  the  right  to  recover  from  defendant. 

[1]  A  rule  to  file  an  affidavit  of  defense  was  entered,  and  in 
response  thereto  counsel  for  defendant  filed  a  paper  which  did 
not  deny  any  of  the  averments  of  the  statement,  or  set  forth  any 
defense  to  the  claim  of  plaintiff,  but  merely  suggested  that,  as  the 
claim  was  founded  on  negligence,  no  affidavit  of  defense  was  re- 
quired. A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  then  entered  by  plaintiff,  which  was  afterwards 
made  absolute  by  the  court,  who  said :  "We  are  of  opinion  that 
the  allegations  in  the  statement,  *the  defendant  company  then  and 
there  agreed  to  and  with  the  plaintiff  to  use  all  reasonable,  proper, 
ordinary  and  customary  means  for  the  preservation  and  care  of 
the  said  celery,  and  maintain  a  temperature  in  the  room  or  rooms 
in  which  it  was  stored  which  would  protect  it  against  freezing* 
make  this  proceeding  a  suit  for  breach  of  contract,  exactly  the 
same  as  a  breach  of  contract  to  furnish  goods  that  had  been 
agreed  to  be  furnished.  The  damages  in  both  instances  are 
measured  by  well-known  and  easily  ascertained  rules.  Rule 
absolute."  The  defendant  has  appealed,  and  its  counsel  have 
assigned  as  error  the  entry  of  judgment  against  it. 

It  is  clear  that  the  legal  wrong  with  which  the  defendant  is 
charged  is  the  breach  of  a  contract.  The  plaintiff  seeks  to  hold 
it  responsible  for  the  consequences  of  its  failure  to  perform  cer- 
tain acts  in  the  way  in  which  it  is  alleged  it  agreed  to  perform 
them.  The  source  of  the  obligation  resting  upon  the  defendant 
is  the  contract  which  is  alleged  to  be  broken.  Therefore  as- 
sumpsit was  the  proper  form  of  action  to  pursue  in  seeking  a 
remedy.  The  fact  that  the  breach  of  the  contract  occurred 
through  negligence  which  was  tortious  in  its  character  makes  no 
difference.  As  far  back  as  Livingston  v.  Cox,  6  Pa.  360,  it  was 
held  that  an  action  upon  the  contract  would  be  sustained,  although 
tortious  negligence  was  set  out  in  the  narr.      That  case  was  an 


202        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Stanton  v.  Philadelphia  &  R.  Ry.  Co 

action  of  assumpsit  against  an  attorney  at  law  to  recover  for  loss 
occasioned  by  his  negligence  in  prosecuting  a  claim.  In  the  opin- 
ion Mr.  Justice  Bell  cites  with  approval  the  doctrine  of  Hunt  v. 
Wynn,  6  Watts,  47,  which,  as  he  says,  "recognizes  that,  wherever 
the  violated  duty  necessarily  springs  from  contract  alone,  the 
action  is  quasi  ex  contractu,  though  the  gravamen  is  laid  in  tor- 
tious negligence,  or  breach  of  duty  by  positive  and  express  tort." 
In  the  case  of  Conn  v,  Stumm,  31  Pa.  14,  it  was  held  that,  where 
one  undertakes  to  perform  work  for  another,  the  law  implies  a 
contract  to  do  it  with  care  and  skill,  and  that  an  action  of  as- 
sumpsit for  the  breach  of  such  a  contract  will  lie.  And  in  Ree- 
side  V.  Reeside,  49  Pa.  322,  331  (88  Am.  Dec.  503),  Mr.  Justice 
Agnew  said :  "There  is  no  doubt,  where  a  duty  arises  out  of  an 
implied  undertaking  to  do  an  act  requiring  skill  or  fidelity,  that 
a  breach  of  the  duty  may  be  the  subject  of  an  action  of  assumpsit 
upon  the  implied  promise,  or  of  an  action  upon  the  special  case 
for  the  tort."  This  language  was  quoted  with  approval  by  Mr. 
Justice  Brown  in  his  opinion  in  Graham  v.  Cummings,  208  Pa. 
516,  534,  57  Atl.  943,  949.  The  same  principle  was  again  upheld 
in  Zell  V.  Dunkle,  156  Pa.  353,  27  Atl.  38,  and  in  Eckert  v,  Penna. 
R.  R.,  211  Pa.  267,  60  Atl.  781,  107  Am.  St.  Rep.  571.  In  the 
late  case  of  Reilly  v.  White,  234  Pa.  115,  82  Atl.  1107,  assumpsit 
was  brought  to  recover  a  balance  due  upon  a  contract,  and  an 
additional  sum  for  damages  for  breach  of  the  contract  on  the 
part  of  the  defendant,  and  we  held  that  assumpsit  was  the  proper 
form  of  action,  and  that  an  affidavit  of  defense  was  required. 

[2]  We  cannot  agree  with  the  suggestion  of  counsel  for  ap- 
pellant that  claims  for  two  kinds  of  damages  are  here  combined 
in  one  action.  The  plaintiff  is  concerned  only  with  the  conse- 
quences of  the  defendant's  omission  to  do  that  which  it  agreed 
to  do.  In  the  statement  of  claim  a  contract  is  set  forth,  and  its 
breach  is  averred,  and  upon  that  breach  alone  is  based  the  right 
of  plaintiff  to  recover. 

The  doctrine  of  waiver  of  tort  is  not  here  involved,  as  it  was 
not  necessary  to  invoke  that  principle.  Indeed,  it  could  not  prop- 
erly be  applied  to  the  facts  of  this  case,  for  the  reason  that  the 
defendant  here  made  no  profit  for  itself  out  of  its  wrongful  acts. 
It  is  only  where  one,  in  the  commission  of  a  tort,  makes  a  profit 
out  of  the  unlawful  act,  that  the  injured  party  may,  instead  of 
suing  in  tort  to  recover  damages  for  the  injury,  sue  in  assumpsit 
to  recover  the  value  of  that  which  has  wrongfully  been  taken  or 
used.  It  is  not  sufficient  that  the  plaintiff  has  been  injured.  It 
must  also  appear  that  the  defendant  has  made  a  profit.  If  the 
claim  of  the  plaintiff  is  merely  to  recover  damages  for  the  injury, 
his  sole  remedy  is  in  tort.  The  doctrine  of  waiver  of  tort,  in  so 
far  as  this  feature  is  involved,  is  thus  stated  by  Lord  Mansfield 
in  Hambly  v.  Trott,  1  Cowp.  371 :  "If  it  is  a  sort  of  injury  by 
which  the  offender  acquires  no  gain  to  himself  at  the  expense  of 
the  sufferer,  as  beating  or  imprisoning  a  man,  etc.,  there  the  per- 
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son  injured  has  only  a  reparation  for  the  delictum  in  damages 
to  be  assessed  by  a  jury.  But  where,  beside  the  crime,  property 
is  acquired  which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor.  As, 
for  instance,  the  executor  shall  not  be  chargeable  for  the  injury 
done  by  his  testator  in  cutting  down  another  man's  trees,  but  for 
the  benefit  arising  to  his  testator  for  the  value  or  sale  of  the  trees 
he  shall."  The  underlying  principle  is  that,  where  there  is  gain 
to  the  tort-feasor,  you  can  sue  in  quasi  contract.  Where  the 
wrong  results  in  no  such  profit,  the  remedy  is  in  tort  only.  See 
Bethlehem  Boro.  v.  Fire  Co.,  81  Pa.  445,  and  cases  there  cited. 

In  the  present  case,  if  the  plaintiff  had  not  averred  and  relied 
upon  a  contract  which  w-as  broken,  he  would  have  been  confined 
to  his  remedy  in  trespass,  as  no  profit  or  advantage  accrued  to  the 
defendant  from  the  wrong  which  was  done.  But,  as  the  basis  of 
the  plaintiflF's  claim  was  the  breach  of  a  contract,  the  action  was 
rightfully  brought  in  assumpsit,  and  he  was  entitled,  under  the 
provisions  of  Act  May  25,  1887  (P.  L.  271),  to  judgment  for 
want  of  an  affidavit  of  defense,  or  for  want  of  a  sufficient  affi- 
davit. The  case  of  Corry  v,  Penna.  R.  R.  Co.,  194  Pa.  516,  45 
Atl.  341,  is  cited  to  sustain  the  argument  that  no  affidavit  of  de- 
fense is  required.  That  case  was,  however,  decided  on  the  ground 
that  there  was  no  contractual  relation  between  the  parties.  The 
suit  was  brought  to  recover  damages  for  the  loss  of  the  contents 
of  a  trunk  which  had  been  sent  out  to  the  railroad  station  by  a 
hackman,  and  was  alleged  to  have  been  robbed  while  awaiting  the 
arrival  of  the  owner.  In  the  opinion  it  is  pointed  out  that  at  the 
time  the  articles  were  taken  the  owner  had  not  become  a  pas- 
senger, and  that  the  company  never  did  undertake  to  carry  her 
and  her  missing  baggage  to  her  destination.  It  was  considered 
that  the  only  cause  of  action  which  she  could  have  had  was  the 
negligent  and  careless  keeping  of  the  trunk  before  she  became 
a  passenger,  and  that  was  clearly  a  case  of  tort,  if  anything.  The 
case  of  Osborn  v.  Bank,  154  Pa.  134,  26  Atl.  289,  also  cited  by 
appellant,  was  an  action  to  recover  a  statutory  penalty,  and  there 
was  no  element  of  contract  in  the  case.  In  Bartoe  v.  Guckert, 
158  Pa.  124,  27  Atl.  845,  the  action  was  also  one  for  the  recovery 
of  a  statutory  penalty. 

In  the  argument  the  statement  of  claim  was  subjected  to  vari- 
ous criticisms  as  to  its  sufficiency.  These  objections  do  not  ap- 
pear to  have  been  suggested  in  the  court  below,  nor  to  have  been 
considered  by  it.  We  are  not  convinced  that  there  is  any  sub- 
stantial merit  in  any  of  them.  The  statement  of  claim  sets  forth 
a  good  cause  of  action,  and  is  self-sustaining.  It  is  due  to  the 
counsel  who  argued  this  appeal  to  say  that  they  did  not  have 
charge  of  the  case  in  the  court  below,  and  are  not  responsible  for 
the  way  in  which  the  issue  there  presented  was  met. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
afHrmed. 
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Yazoo  &  Mississippi  \\\lley  Railroad  Company,  Plff.  in  Err., 

V.  Jackson   Vinegar  Company. 

(Submitted   November  13,  1912.     Decided  December  2,  1912.) 

[33  Sup.  Ct.  Rep.  40.] 

Constitutional  Law — Carriers — Due  Process  of  Law — Equal  Pro- 
tection of  the  Laws — Statutory  Penalty. — Neither  due  process  of  law 
nor  the  equal  protection  of  the  laws  is  denied  to  a  carrier  by  the 
imposition  under  Miss.  Laws  1908,  chap.  196,  of  a  penalty  of  $25 
for  the  failure  to  settle  a  claim  for  damages  to  an  intrastate  ship- 
ment between  two  points  on  the  carrier's  line  within  sixty  days  from 
the  giving  of  notice  of  the  claim,  where,  upon  the  trial,  the  actual 
damages  were  assessed  at  the  sum  stated  in  the  notice. 

Carriers — Penalties — Validity. — A  carrier,  penalized  under  Miss. 
Laws  1908,  chap.  196,  for  its  failure  to  make  reasonably  prompt  set- 
tlement of  a  claim  which  the  judgment  in  the  suit  finds  to  be  just 
in  every  respect,  cannot  urge  that  such  statute  is  unconstitutional, 
in  that  it  equally  penalizes  the  failure  to  accede  to  an  excessive  or 
extravagant  claim. 

In  error  to  the  Circuit  Court  of  Hinds  County,  in  the  State  of 
Mississippi,  to  review  a  judgment  imposing  a  penalty  upon  a 
carrier  for  its  failure  to  make  prompt  settlement  of  a  claim  for 
damages.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Mayes  and  Charles  N.  Burch,  for  plaintiff  in 
error. 

Mr,  William  H.  IVatkins,  for  defendant  in  error. 

Mr.  Justice  Van  Dkvanter  delivered  the  opinion  of  the  court: 
This  was  an  action  to  recover  damages  from  a  railway  com- 
pany for  the  partial  loss  of  a  shipment  of  vinegar  carried  over 
the  company's  line  from  one  point  to  another  in  the  state  of  Miss- 
issippi. This  case  originated  in  a  justice's  court  and  was  taken 
on  appeal  to  the  circjit  court  of  Hinds  county,  where  the  plain- 
tiff recovered  a  judgment  for  actual  damages  and  $25  as  a  statu- 
tory penalty.  That  being  the  highest  court  in  the  state  to  which 
the  case  could  be  carried,  it  was  then  brought  here.  The  position 
of  the  railway  company,  unsuccessfully  taken  in  the  state  court 
and  now  renewed,  is  that  the  Mississippi  statute  providing  for 
the  penalty  is  repugnant  to  the  due  process  of  law  and  equal  pro- 
tection clauses  of  the  14th  Amendment  to  the  Constitution  of  the 
United  States.     The  statute  reads: 

"Railroads,  corporations,  and  individuals  engaged  as  common 
carriers  in  this  state  are  required  to  settle  all  claims  for  lost  or 
damaged  freight  which  has  been  lost  or  damaged  between  two 
given  points  on  the  same  line  or  system,  within  sixty  days  from 
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the  filing  of  written  notice  of  the  loss  or  damage  with  the  agent 
at  the  point  of  destination ;  and  where  freight  is  handled  by  two 
or  more  roads  or  systems  of  roads,  and  is  lost  or  damaged,  claims 
therefor  shall  be  settled  within  ninety  days  from  the  filing  of 
written  notice  thereof,  with  the  agent  by  consignee  at  the  point 
of  destination.  A  common  carrier  failing  to  settle  such  claims 
as  herein  required  shall  be  liable  to  the  consignee  for  $25  dam- 
ages in  each  case,  in  addition  to  actual  damages,  all  of  which  may 
be  recovered  in  the  same  suit:  Provided  that  this  section  shall 
only  apply  when  the  amount  claimed  is  $200  or  less.'*  Laws  1S)08, 
205,  chap.  196. 

The  facts  showing  the  application  made  of  the  statute  are 
these:  The  plaintiff  gave  notice  of  its  claim  in  the  manner  pre- 
scribed, placing  its  damages  at  $4.76,  and,  upon  the  railway  com- 
pany's failure  to  settle  within  sixty  days,  sued  to  recover  that 
sum  and  the  statutory  penalty.  Upon  the  trial  the  damages  were 
assessed  at  the  sum  stated  in  the  notice,  and  judgment  was  given 
therefor,  with  the  penalty.  Thus,  the  claim  presented  in  ad- 
vance of  the  suit,  and  which  the  railway  company  failed  to  settle 
within  the  time  allotted,  was  fully  sustained. 

As  applied  to  such  a  case,  we  think  the  statute  is  not  repugnant 
to  either  the  due  process  of  law  or  the  equal  protection  clause  of 
the  Constitution,  but,  on  the  contrary,  merely  provides  a  reason- 
able incentive  for  the  prompt  settlement,  without  suit,  of  just 
demands  of  a  class  admitting  of  special  legislative  treatment- 
See  Seaboard  Air  Line  R.  Co.  v.  Seegers,  207  U.  S.  73,  52  L.  ed. 
108,  28  Sup.  Ct.  Rep.  28;  St.  Louis,  L  ^L  &  S.  R.  Co.  v.  Wynne, 
224  U.  S.  354,  56  L.  ed.  799,  —  L.  R.  A.  (N.  S.)  — ,  32  Sup.  Ct. 
Rep.  493. 

Ahhough  seemingly  conceding  thus  much,  counsel  for  the  rail- 
way company  urge  that  the  statute  is  not  confined  to  cases  like 
the  present,  but  equally  penalizes  the  failure  to  accede  to  an  ex- 
cessive or  extravagant  claim ;  in  other  words,  that  it  contemplates 
the  assessment  of  the  penalty  in  every  case  where  the  claim 
presented  is  not  settled  within  the  time  allotted,  regardless  of 
whether,  or  how  much,  the  recovery  falls  short  of  the  amount 
claimed.  But  it  is  not  open  to  the  railway  company  to  complain 
on  that  score.  It  has  not  been  penalized  for  failing  to  accede  to 
an  excessive  or  extravagant  claim,  but  for  failing  to  make  reason- 
ably prompt  settlement  of  a  claim  which,  upon  due  inquiry,  has 
been  pronounced  just  in  every  respect.  Of  course,  the  argument 
to  sustain  the  contention  is  that,  if  the  statute  embraces  cases 
such  as  are  supposed,  it  is  void  as  to  them,  and,  if  so  void,  is  void 
in  toto.  But  this  court  must  deal  with  the  case  in  hand,  and  not 
with  imaginary  ones.  It  suffices,  therefore,  to  hold  that,  as  ap- 
plied to  cases  like  the  present,  the  statute  is  valid.  How  the  state 
court  may  apply  it  to  other  cases,  whether  its  general  words  may 
be  treated  as  more  or  less  restrained,  and  how  far  parts  of  it  may 
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be  sustained  if  others  fail,  are  matters  upon  which  we  need  not 
speculate  now.  New  York  ex  rel.  Hatch  v,  Reardon,  204  U.  S. 
152,  160,  51  L.  ed.  415,  422,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas. 
736;  Lee  z^.  New  Jersey,  207  U.  S.  67,  70,  52  L.  ed.  106,  107,  28 
Sup.  Ct.  Rep.  22;  Southern  R.  Co.  v.  King,  217  U.  S.  524,  54  L. 
ed.  868,  871,  30  Sup.  Ct.  Rep.  594;  Collins  v,  Texas,  223  U.  S. 
288,  295,  56  L.  ed  439,  443,  32  Sup.  Ct.  Rep.  286;  Standard 
Stock  Food  Co.  v,  Wright,  225  U.  S.  540,  550,  56  L.  ed.  1197, 
1201,  32  Sup.  Ct.  Rep.  784. 
The  judgment  is  accordingly  affirmed. 


BiGELOw  V,  Mainc  Cent.  R.  Co. 

(Supreme  Judicial  Court  of  Maine,  Dec.  20,  1912.) 

[85  Atl.   Rep.   396.] 

Food — Sale  on  Dining  Car — Liabilities  for  Injuries. — A  carrier  of 
passengers  is  not  an  insurer  of  the  quality  of  canned  goods  furnished 
on  its  dining  cars,  and  where  it  serves  canned  goods  of  a  high  brand, 
sold  by  a  reliable  dealer,  guaranteed  under  the  Pure  Food  Law 
(Act  June  30,  1906,  c.  3915,  34  Stat.  768  [U.  S.  Comp.  St.  Supp.  1911. 
p.  1354]),  and  without  defect  discoverable  to  the  eye,  smell,  or  taste, 
it  is  not  liable  for  injuries  to  a  passenger  eating  the  goods,  which 
are  poisonous. 

Report  from  Supreme  Judicial  Court,  Somerset  County,  at 
Law. 

Action  by  Catherine  Bigelow  against  the  Maine  Central  Rail- 
road Company.     Cause  reported.    Judgment  for  defendant. 

Argued  before  Whitehouse;,  C.  J.,  and  Savage,  Spear,  Cor- 
nish, King,  Haley,  and  Hanson,  JJ. 

George  H.  Morse,  of  Portland,  for  plaintiff. 
Forrest  Goodwin,  of  Skowhegan,  for  defendant. 

Spear,  J.  This  is  an  action  on  the  case  brought  by  the  plaintiff 
against  the  Maine  Central  Railroad  Company  to  recover  dam- 
ages for  injury  to  her  health  alleged  to  be  caused  by  unwhole- 
some and  poisonous  food  served  to  her  by  the  defendant  in  its 
dining  car  on  the  25th  day  of  February,  1910.  The  case  conies 
to  the  law  court  on  report.  The  food  specifically  complained  of 
was  canned  asparagus  served  on  toast,  upon  the  consumption  of 
which  the  plaintiff  was  soon  after  taken  violently  ill.  Upon  the 
assumption  that  the  asparagus  was  poisonous,  and  was  the  proxi- 
mate cause  of  the  injuries  of  which  the  plaintiff  suffered,  is  the 
defendant  then,  under  the  evidence  in  the  case,  liable?  The  un- 
disputed evidence   shows  that   the  train   crew  on  the   dining  car 
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was  experienced  and  intelligent.  The  conductor  had  had  a  long 
experience,  and  the  chef  had  served  15  years  as  a  cook.  The  can 
of  asparagus  from  which  the  plaintiff  was  served  was  purchased 
by  the  commissary  agent  of  the  company,  who  was  at  the  time 
handling  the  dining  car  service  upon  the  Boston  &  Maine  Central 
Railroads.  He  purchased  this  particular  can  with  others  either 
on  February  15th  or  17th  of  the  month  in  which  it  was  served  of 
S.  S.  Pierce  Company,  Boston.  It  was  a  well-known  brand, 
called  "The  Red  Label  Brand,"  and  the  only  kind  used  upon  the 
dining  car.  It  was  guaranteed  by  the  S.  S.  Pierce  Company  as 
pure,  under  the  Pure  Food  and  Drug  Act  of  1906.  It  was  bought 
by  S.  S.  Pierce  Company  of  a  dealer,  who  packed  it  expressly 
for  that  company.  It  was  the  highest  grade,  and  bore  the  S.  S. 
Pierce  label.  This  company  sells  a  quarter  of  a  million  of  this 
label  every  year,  and  has  done  so  for  the  last  10  or  15  years,  and 
in  that  time  no  case  of  poisoning  has  arisen.  After  this  can  was 
purchased,  it  was  properly  kept  for  either  eight  or  ten  days  un- 
til the  morning  of  the  accident,  when  it  was  placed  in  the  custody 
of  the  officials  of  the  dining  car.  This  can,  with  others,  was 
sealed.  None  had  been  opened.  There  was  apparently  no  de- 
fect in  the  can  or  any  other  indications  of  imperfection.  It  was 
opened  by  the  chef  and  prepared  in  the  usual  manner.  The  din- 
ing car  was  inspected  that  morning,  and  found  perfect  in  every 
department.  The  chef  in  opening  the  can  and  preparing  the  as- 
paragus discovered  nothing  in  the  appearnce,  taste,  or  odor  that 
was  not  right.  He  says  it  appeared  perfect  in  every  particular; 
nor  did  the  waiter  who  served  it,  or  the  conductor  who  saw  it, 
notice  anything.  The  plaintiff  also  testified  that  it  looked  all 
right  and  tasted  all  right ;  that  there  was  nothing  whatever  to  in- 
dicate any  trouble  with  it.  No  evidence  is  offered  tending  to 
show  negligence  on  the  part  of  the  defendant  company  in  the 
purchasing,  preparation,  or  serving  of  this  asparagus.  The  al- 
legation in  the  plaintiff's  writ  is  that  it  was  negligently  pre- 
pared, unwholesome,  and  poisonous,  and  that  the  defendant  ought 
to  have  known  these  facts. 

The  plaintiff,  however,  contends,  admitting  all  these  things  to- 
be  true,  that  the  strict  rule  of  law  which  prevails  in  this  class  of 
cases  will  hold  the  defendant  responsible.  It  is  claimed,  under 
the  plaintiff's  declaration,  that  it  is  not  necessary  for  her  to  show 
privity  of  contract  or  negligence,  and  due  care  is  no  defense; 
that  scienter  need  not  be  alleged,  and,  if  alleged,  need  not  be 
proved;  negligence  need  not  be  alleged,  and,  if  alleged,  need  not 
be  proved ;  that  the  defendant  from  the  nature  of  its  business 
and  calling  was  bound  to  know;  that  it  impliedly  represented 
and  guaranteed  that  the  food  was  wholesome  and  fit  for  con- 
sumption, and  if  it  was  not,  and  the  party  eating  it  was  injured, 
it  was  liable.  In  other  words,  the  plaintiff's  contention  is  that  the 
defendant  in  this  class  of  cases  is  an  insurer  of  the  quality  of  the 
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food  product  which  it  serves.  We  are  unable  to  believe  that  this 
is  a  sound  rule,  when  confined  to  the  sale  or  use  of  canned  goods. 

It  has  been  the  boast  of  the  common  law  that  it  was  able  to 
adjust  itself  to  the  inevitable  vicissitudes  and  changes  that  oc- 
cur in  the  development  of  industrial  life,  business  methods,  social 
progress,  and  scientific  invention.  Within  the  last  century  has 
appeared  from  time  to  time  the  discovery  of  devices  that  have 
revolutionized  the  methods  and  accomplishments  of  human  ef- 
fort. The  subjugation  of  steam  and  control  of  electricity,  and 
the  consequent  inventions  for  their  practical  use,  have  become 
instrumental  in  introducing  an  epoch  in  the  history  of  science. 
Industrial,  commercial,  and  financial  projects  have  also  assumed 
new  forms  and  employed  new  methods.  Yet,  to  the  adjustment 
of  all  the  new  and  varied  relations  arising  from  the  adoption,  ap- 
plication, and  use  of  these  new  agencies  and  new  methods,  the 
principles  of  the  common  law  have  adapted  themselves  so  aptly 
as  to  render  almost  imperceptible  the  radical  transitions  that  have 
taken  place. 

Of  little  less  importance  than  the  appearance  of  the  great 
achievements  referred  to  is  the  establishment  and  development 
of  the  canning  industry  in  this  country  and  in  other  parts  of  the 
world.  It  may  be  said  that  the  art  of  canning,  if  not  invented 
within  the  last  century,  has,  at  least,  assumed  the  vast  propor- 
tions which  it  has  now  attained,  within  a  comparatively  few 
years.  It  involves  a  unique  and  peculiar  method  of  distributing, 
for  domestic  and  foreign  use,  almost  every  product  known  to  the 
art  of  husbandry.  The  wholesaler,  the  retailer,  and  the  user  of 
these  goods,  whether  in  the  capacity  of  caterer,  seller  or  host, 
sustain  an  entirely  different  duty,  respecting  a  knowledge  of  their 
contents  and  quality,  than  prevails  with  regard  to  knowing  the 
quality  of  those  food  products,  which  are  open  to  the  inspection 
of  the  seller  or  victualer.  With  reference  to  these  it  may  well 
be  considered,  as  has  been  held,  that  having  an  opportunity  to 
investigate,  and  thereby  to  know  the  quality  of  their  merchandise, 
they  are  charged  with  a  responsibility  amounting  to  a  practical 
'guaranty. 

The  early  rules  of  law  were  formulated  upon  the  theory  that 
the  provision  dealer  and  the  victualer,  having  an  opportunity  to 
observe  and  inspect  the  appearance  and  quality  of  the  food  prod- 
ucts they  oflFered  to  the  public,  were  accordingly  charged  with 
knowledge  of  their  imperfections.  Winsor  v.  Lombard,  18  Pick. 
(Mass.)  57;  Bishop  t\  Webber,  139  Mass.  411,  1  N.  E.  154,  52 
Am.  Rep.  715.  But,  upon  the  state  of  facts  in  the  case  at  bar,  a 
situation  arises  that  cannot  in  the  practical  conduct  of  the  can- 
ning business  fall  within  these  rules.  No  knowledge  of  the  orig- 
inal or  present  contents  of  a  perfect  appearing  can  is  possible  in 
the  practical  use  of  canned  products.  They  cannot  be  chemically 
analyzed  every  time  they  are  used.    Accordingly,  the  reason  for 
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the  rule  having  ceased,  a  new  rule  should  be  applied  to  the  sale 
and  use  of  canned  goods  that  will  more  nearly  harmonize  with 
what  is  rational  and  just. 

The  statement  of  facts  before  us  shows  that  the  asparagus 
served  to  the  plaintiff  was  of  a  very  high  brand,  sold  by  a  most 
reliable  firm,  guaranteed  under  the  Pure  Food  Law,  and  without 
fault  or  blemish  discoverable  to  the  eye,  to  the  smell,  or  taste. 
It  was  apparently  a  perfect  can  of  what  it  purported  to  contain. 
The  plaintiff  in  February  must  have  known  it  was  a  canned  prod- 
uct when  she  ordered  it.  Winsor  v.  Lombard,  18  Pick.  (Mass.) 
57.  Upon  her  order  she  was  entitled  to  a  reputable  brand, 
packed  and  inspected  in  accordance  with  approved  methods,  and 
the  law  implied  a  warranty  on  the  part  of  the  defendant  to  fur- 
nish it.  This  obligation  was  fully  met.  But  what  was  the  legal 
relation  sustained  by  the  plaintiff  and  defendant  with  respect  to 
their  knowledge,  and  means  of  knowledge,  of  this  can  of  aspar- 
agus? It  seems  to  us  they  were  absolutely  mutual.  To  make 
this  relation  clear,  suppose,  by  way  of  illustration,  this  identical 
can  of  asparagus  had  been  shown  by  the  defendant  to  the  plain- 
tiff. Then  what  are  the  necessary  inferences?  The  defendant 
knew  it  was  a  can  of  asparagus.  The  plaintiff  knew  it  was  a  can 
of  asparagus.  The  defendant  knew  it  was  the  Red  Label  Brand. 
The  plaintiff  knew  it  was  the  Red  Label  Brand.  The  defendant 
knew  it  was  put  up  by  the  S.  S.  Pierce  Company.  The  plaintiff 
knew  it  was  put  by  the  S.  S.  Pierce  Company.  The  defendant 
knew  it  was  guaranteed  by  the  Pure  Food  Act.  The  plaintiff 
knew  it  was  guaranteed  by  the  Pure  Food  Act.  The  defendant 
could  discover  no  imperfection  about  the  can.  The  plaintiff 
could  discover  none.  The  defendant  observed  no  fault  with  the 
contents.  The  plaintiff  found  none.  It  therefore  appears  that 
it  was  utterly  impossible  for  the  defendant  to  know  anything 
more  about  the  contents  of  this  can  of  asparagus  than  did  the 
plaintiff.  With  regard  to  this  knowledge,  or  means  of  obtaining 
it,  they  were  upon  a  perfectly  equal  footing.  The  plaintiff  and 
the  defendant  necessarily  understood  the  situation  precisely 
alike.  There  could  be  no  mistake.  The  plaintiff  knew,  or  should 
be  charged  with  knowledge,  that  the  defendant  could  have  no 
possible  information  concerning  the  contents  of  that  can  which 
she  did  not  have.  We  know  of  no  rule  of  law  which  will  imply 
a  warranty  of  that  of  which  it  is  impossible  for  a  defendant  to 
know  by  the  exercise  of  any  skill,  knowledge,  or  investigation, 
however  great.  In  other  words,  neither  law  nor  reason  require 
impossibilities.  As  was  said  by  Chief  Justice  Shaw  in  Winsor 
V.  Lombard,  18  Pick.  (Mass.)  57,  with  reference  to  the  inference 
of  an  implied  warranty  in  a  sale  of  fish :  "In  applying  this  rule 
to  the  present  case,  the  question  is  what  did  the  parties  mutually 
understand  by  their  contract,  as  it  was  reduced  to  writing."  If 
we  apply  his  rule  to  the  case  at  bar,  the  only  possible  conclusion 
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is  that  the  parties  understood  the  matter  precisely  alike,  and  that 
the  defendant  sold,  and  the  plaintiff  bought,  exactly  what  she 
ordered.  She  therefore  assumed  the  risk  of  its  imperfections, 
as  there  was  no  possible  way,  either  for  her  or  the  defendant, 
consistent  with  the  practical  use  of  the  product,  to  test  its  qual- 

But  in  this  same  case  the  rule  which  we  invoke  seems  to  be  sus- 
tained by  analogy  of  reasoning,  and  the  distinction  made  between 
a  sale  of  provisions,  which  are  open  to  inspection,  and  a  sale  of 
food  products,  which  are  packed  under  inspection,  and  calcu- 
lated to  be  offered  in  the  markets  for  sale  in  the  inspected  pack- 
ages. On  page  62  of  18  Pick.,  it  is  said:  "In  a  case  of  provi- 
sions, it  will  readily  be  presumed  that  the  vendor  intended  to 
represent  them  as  sound  and  wholesome,  because  the  very  offer 
of  articleis  of  food  for  sale  implies  this,  and  it  may  readily  be 
presumed  that  a  common  vendor  of  articles  of  food,  from  the 
nature  of  his  calling,  knows  whether  they  are  unwholesome  and 
unsound  or  not.  From  the  fact  of  their  being  bad,  therefore,  a 
false  and  fraudulent  representation  may  readily  be  presumed. 
But  these  reasons  do  not  apply  to  the  case  of  provisions,  packed, 
inspected,  and  prepared  for  exportation  in  large  quantities  as 
merchandise.  The  vendee  does  not  rely  upon  the  supposed  skill 
or  actual  knowledge  of  the  vendor,  but  both  rely  upon  the  skill 
and  responsibility  of  the  inspector,  as  verified  by  the  brand,  for 
all  qualities  which  the  brand  indicates;  and  for  damage  which 
may  happen  afterwards,  and  against  which,  therefore,  the  brand 
offers  no  security,  the  vendee  must  secure  himself  by  the  terms 
of  the  contract,  and  unless  he  does  so,  or  unless  he  is  deceived  by 
a  false  representation  of  the  present  and  actual  condition  of  the 
commodity,  on  which  he  would  have  a  remedy  of  a  different 
character,  he  must  be  supposed  to  have  been  content  to  take  the 
risk  on  himself." 

Whatever  may  be  the  rules  of  law,  and  they  are  not  uniform, 
pertaining  to  the  liability  of  caterers,  victualers,  hotel-keepers, 
or  retailers  of  provisions,  with  respect  to  the  warranties  implied 
from  the  transaction  of  their  various  kinds  of  business,  there 
can  be  little  doubt  that  in  the  class  of  cases  now  under  consider- 
ation the  rule  laid  down  by  Chief  Justice  Shaw  with  respect  to 
packed  and  branded  products  is  the  prevailing  and  correct  one, 
and  should  apply  with  increased  force  to  the  sale  of  canned  goods. 
What  duties  the  law  may  impose  upon  manufacturers  of  food 
products,  which  turn  out  defective,  we  do  not  assume  to  decide. 

But  in  the  case  at  bar,  upon  the  assumption  that  the  plaintiff 
was  made  sick  by  the  asparagus  furnished  her  by  the  defendant 
company,  it  is  the  opinion  of  the  court  that  in  the  absence  of  an" 
express  warranty  the  defendant  is  not  liable. 

Judgment  for  the  defendant. 
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(Supreme  Court  of  Illinois,  Dec.  17,  1912.) 
[100  N.  E.  Rep.  270.] 

Appeal    and     Error — Motion    to    Dismiss — Grounds. — It    was    not 

ground  for  a  motion  to  dismiss  an  appeal  that  the  errors  assigned 
could  not  be  sustained  and  the  record  was  free  from  error. 

Evidence — Documentary  Evidence — Best  Evidence. — Failure  to  in- 
troduce a  written  statement  of  a  witness  as  the  best  evidence  was 
not  error,  where  the  witness  said  that  she  did  not  remember  signing 
it  and  would  not  admit  her  signature. 

Appeal  and  Error — Harmless  Error — Exclusion  of  Evidence. — 
Where,  in  a  passenger's  action  against  an  elevated  railroad  company 
for  injuries  from  the  starting  of  a  car  from  a  signal  given  by  a  per- 
son other  than  the  defendant's  servants,  the  jury  found  that  defend- 
ant's servants  were  not  negligent,  the  erroneous  exclusion  of  expert 
testimony  relating  only  to  the  amount  of  damages  was  harmless. 

Evidence — Expert  Testimony — Hypothetical  Question. — Questions, 
requesting  expert  witnesses  to  state  if  it  would  be  possible  for  a  per- 
son to  have  a  fall  and  have  facial  paralysis  result  from  the  fall 
twenty-six  days  afterward,  were  not  in  proper  hypothetical  form, 
since  they  were  based  upon  a  hypothesis  that  a  person  had  a  fall 
and  called  for  an  opinion  therefrom. 

Appeal  and  Error — Verdict  and  Findings — Evidence. — The  Supreme 
Court  could  not  consider  whether  the  verdict  and  special  finding  for 
defendant  in  a  passenger's  action  for  injuries  were  against  the  weight 
of  the  evidence. 

Appeal  and  Error — Harmless  Error — Instructions. — Where,  in  a 
passenger's  action  for  injuries,  the  jury  find  that  defendant's  servants 
were  not  negligent,  erroneous  instructions  are  harmless,  unless  they 
state  incorrect  principles  of  law  to  guide  the  jury  in  determining 
whether  defendant's  servants  were  negligent. 

Appeal  and  Error — Harmless  Error— Instruction. — Where,  in  a  pas- 
senger's action  for  injuries,  the  plaintiff  requested  and  secured  in- 
structions to  find  the  defendant  guilty  if  plaintiff  has  made  out  her 
case  by  a  preponderance  of  the  evidence,  and  that,  while  she  had  the 
burden  of  proving  her  case  by  the  preponderance  of  the  evidence, 
the  jury  could  find  for  her  if  the  evidence  preponderated  in  her  favor 
although  but  slightly,  she  could  not  complain  that  the  court  in  an- 
other instruction  adopted  for  both  parties  the  rule  therein  stated. 

Carriers — Injuries  to  Passengers — Burden  of  Proof. — The  burden 
is  on  plaintiff,  in  a  passenger's  action  for  injuries,  to  prove  the  car- 
rier's negligence. 

Carriers — Injury  to  Passengers — Presumption  and  Burden  of  Proof 
— Negligence.^ — Where  the  plaintiff's  evidence  in  a  passenger's  action 


♦See  extensive  note  31  R.  R.  R.  697,  54  Am.  &  Eng.  R.  Cas.,  N. 
S.,  697;  foot-note  of  Kingsley  v.  Delaware,  etc.,  R.  Co.   (N.  J.),  42 
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for  injuries  shows  an  injury  which  arose  from  something  within  the 
carrier's  control  or  from  some  danger  which  it  was  his  duty  to  pro- 
vide against,  a  presumption  of  negligence  of  the  carrier  or  his  serv- 
ants arises  and  makes  out  a  prima  facie  case  which  the  carrier  is 
called  upon  to  overcome. 

Evidence — Burden  of  Proof — Prima  Facie  Case. — If  there  is  no  evi- 
dence to  meet  a  prima  facie  case,  it  justifies  a  verdict;  but,  if  evi- 
dence is  produced,  the  burden  of  proof  is  on  plaintiff  to  establish  the 
averments  of  the  declaration  by  a  preponderance. 

Appeal  from  Branch  B  Appellate  Court  First  District,  on  Ap- 
peal from  Superior  Court,  Cook  County;  Homer  Abbott,  Judge. 

Action  by  Hester  Vischer  against  the  Northwestern  Elevated 
Railroad  Company.  The  Appellate  Court  affirmed  a  judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed, 

David  F.  Matchett  and  Amos  W.  Marston,  both  of  Chicago 
(James  P.  Harrold,  of  Chicago,  of  counsel),  for  appellant. 

Sheriff,  Dent,  Dobyns  &  Freeman,  of  Chicago  (Addison  L 
Gardner,  of  Chicago,  of  counsel),  for  appellee. 

Cartwright,  J.  This  suit  was  brought  in  the  superior  court 
of  Cook  county  by  appellant,  Hester  V^ischer,  against  the  ap- 
pellee, the  Northwestern  Elevated  Railroad  Company,  to  recover 
damages  for  injuries  sustained  while  a  passenger  on  a  train  of 
the  appellee,  caused  by  starting  the  train  while  appellant  was 
alighting  therefrom.  The  case  was  tried  three  times.  The  first 
trial  resulted  in  a  verdict  of  not  guilty,  with  a  special  finding 
upon  this  interrogatory,  *'Was  any  servant  of  the  defendant 
guilty  of  negligence  which  contributed  to  causing  the  accident?" 
the  answer  of  the  jury  being,  "No."  A  new  trial  was  granted 
because  of  erroneous  instructions.  The  second  trial  ended  in  a 
disagreement  of  the  jury.  On  the  third  trial  a  verdict  of  not 
guilty  was  returned,  together  with  the  following  interrogatory 
and  answer:  Interrogatory,  "Was  any  servant  of  defendant 
guilty  of  negligence  in    any  act  or  omission    contributing  to  the 

R.  R.  R.  288,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  288;  foot-note  of  Birm- 
ingham R.,  etc.,  Power  Co.  v.  McCurdy  (Ala.),  41  R.  R.  R.  516,  64 
Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  second  foot-note  of  Parker  v.  Bos- 
ton &  M.  R.  R.  (Vt.),  41  R.  R.  R.  153,  C4  Am.  &  Eng.  R.  Cas..  N. 
S.,  153;  last  foot-note  of  McDonough  v.  Boston  Elev.  R.  Co.  (Mass.), 
40  R.  R.  R.  704,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  704;  foot-note  of 
McKittrick  v.  Greenville  Tract.  Co.  (S.  Car.),  40  R.  R.  R.  147,  63 
Am  &  Eng.  R.  Cas.,  N.  S.,  147;  Pittsburg,  etc.,  R.  Co.  v,  Grom  (Ky.). 
39  R.  R.  R.  747,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  747;  first  foot-note 
of  John  V.  Northern  Pac.  R.  Co.  (Mont.).  39  R.  R.  R.  484,  62  Am. 
&  Eng.  R.  Cas.,  N.  S..  484;  Wright  V.  Sioux  Falls  Tract.  System  (S. 
Dak.).  44  R.  R.  R.  618,  67  /Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  St.  Louis, 
etc.,  R.  Co.  r.  Hutghinson  (Ark.),  44  R.  R.  R.  596.  67  Am.  &  Eng. 
R.  Cas.,  N.  S.,  596;  Carney  v.  Boston  Elevated  Railway  (Mass.),  44 
R.  R.  R.  225,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  225. 
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cause  of  the  accident?"  Answer,  "No."  Judgment  was  entered 
on  the  verdict,  and  Branch  B.  of  the  Appellate  Court  for  the 
First  District  affirmed  the  judgment  and  granted  a  certificate  of 
importance  and  an  appeal. 

[1]  Appellee  made  a  motion  to  dismiss  the  appeal,  which  at 
the  request  of  counsel  was  postponed  to  the  hearing  and  taken 
for  decision  on  the  final  submission  of  the  case.  The  ground  of 
the  motion  is  that  the  errors  assigned  cannot  be  sustained  and 
the  record  is  free  from  error.  That  is  the  question  to  be  deter- 
mined upon  the  final  submission  of  every  case,  and  it  affords  no 
reason  for  dismissing  an  appeal.    The  motion  is  denied. 

The  facts  proved  without  dispute  at  the  trial  are  as  follows: 
-On  December  31,  1905,  the  plaintiff,  accompanied  by  her  sister 
and  others,  was  dining  with  relatives  in  Buena  Park,  on  the 
north  side  in  the  city  of  Chicago.  About  9  o'clock  in  the  even- 
ing they  started  to  go  to  the  home  of  the  plaintiff's  nephew,  where 
she  was  visiting.  They  rode  to  Randolph  street  station  in  the 
second  car  of  a  train  composed  of  three  cars.  The  train  stopped 
at  the  station  platform,  and  the  guard  between  the  second  and 
third  cars  op>ened  the  gates  for  the  purpose  of  allowing  passen- 
gers to  alight.  All  of  the  party  passed  out  upon  the  platform 
while  the  train  was  standing  still  except  the  plaintiff  and  her  sis- 
ter. The  sister  was  slightly  crippled,  and  the  plaintiff  was  walk- 
ing with  her  and  slightly  in  the  rear,  assisting  her.  The  train 
started  before  these  two  had  alighted,  throwing  the  sister  upon 
the  platform  and  also  the  plaintiff  a  few  feet  further  along.  The 
train  immediately  stopped  in  response  to  a  stop  signal  given  by 
the  guard.  The  train  crew  consisted  of  three  men,  who  were  the 
only  employees  of  defendant  on  the  train.  They  were  a  motor- 
man,  who  occupied  a  booth  on  the  left  side  of  the  front  end  of 
the  first  car;  a  conductor,  who  was  stationed  between  the  first 
car  and  second  car;  and  a  guard,  stationed  between  the  second 
and  third  cars.  The  cars  were  started  and  stopped  by  signals, 
and  the  starting  signal  was  two  bells,  which  was  always  first  given 
by  the  guard  between  the  second  and  third  cars  by  pulling  a  rope 
which  passed  forward  through  the  upper  part  of  the  second  car 
to  the  platform  where  the  conductor  was,  where  it  was  attached 
to  a  bell,  which  rang  when  the  rope  was  pulled.  The  conductor 
in  turn,  when  his  gates  and  platforms  were  clear  and  ready  for 
starting,  would  pass  the  signal,  by  similar  means  of  a  bell  and 
rope,  to  the  motorman.  At  this  time  the  train  stood  at  the  sta- 
tion until  the  conductor  had  opened  his  gates  and  let  passengers 
off  and  new  passengers  on  and  again  closed  the  gates  and  was 
ready  to  go  ahead.  He  then  received  the  regular  signal  of  two 
bells  rung  from,  the  rear  and  passed  it  to  the  motorman,  who 
started  the  train.  Within  a  few  seconds  the  conductor  received 
the  stop  signal  of  one  bell  from  the  guard  and  immediately  passed 
it  to  the  motorman,  who  stopped  the  train.    The    guard  between 
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the  second  and  third  cars,  where  the  plaintiff  and  her  companions 
were  getting  off,  gave  the  stop  signal,  but  he  did  not  give  the  go- 
ahead  signal.  The  conductor  and  motorman  were  in  no  manner 
at  fault,  and  the  starting  signal  was  not  given  by  any  servant  of 
the  defendant,  but  was  given  in  some  unexplained  manner  by 
some  other  person.  The  employees  of  the  defendant  were  free 
from  any  negligence,  and  it  is  not  contended  that  a  carrier  of 
passengers  is  liable  for  injuries  sustained  by  a  passenger  as  a  re- 
sult of  a  signal  to  start  a  train  not  given  by  any  employee  and 
without  the  knowledge  or  authority  of  any  employee  of  the  car- 
rier. 

[2]  It  is  contended  that  the  court  erred  in  allowing  the  attor- 
ney for  defendant  to  read  to  the  plaintiff  a  part  of  a  written 
statement  claimed  to  have  been  made  by  her  about  the  time  of 
the  injury,  without  offering  the  whole  statement  in  evidence  or 
identifying  it.  On  the  cross-examination  of  the  plaintiff  a  paper 
purporting  to  be  signed  by  her  was  shown  to  her  and  she  was 
asked  if  the  signature  was  hers.  She  said  she  did  not  know,  and 
would  neither  affirm  nor  deny  that  she  signed  the  paper.  Her  at- 
tention was  then  called  to  a  particular  time  and  place,  and  she 
was  asked  if  at  that  time  and  place  she  made  to  W.  L.  Penning- 
ton a  statement  which  the  attorney  read  from  the  paper.  It  was 
objected  that  the  statement  itself  was  the  best  evidence  of  what 
she  said,  and  the  attorney  for  the  defendant  offered  to  put  the 
paper  in  evidence  if  the  signature  was  admitted.  The  attorney 
for  the  defendant  was  desirous  of  offering  the  paper,  but  the 
witness  said  she  did  not  remember  signing  it,  and,  the  signature 
not  being  admitted,  there  is  no  ground  for  the  claim  that  it  ought 
to  have  been  offered  as  the  best  evidence. 

[3,  4]  It  is  next  argued  that  the  court  erred  in  allowing  de- 
fendant to  examine  experts  improperly.  There  was  evidence  that 
facial  paralysis  developed  some  time  after  the  accident,  and  ex- 
pert medical  witnesses  were  asked  if  it  would  be  possible  for  a 
person  to  have  a  fall  and  facial  paralysis  result  from  the  fall 
26  days  afterward.  The  jury  returned  a  special  finding  that  no 
servant  of  the  defendant  was  guilty  of  negligence  in  any  act  or 
omission  contributing  to  the  cause  of  the  accident,  which  was 
controlling,  regardless  of  the  nature  of  the  general  verdict,  and 
necessitated  a  judgment  for  the  defendant.  Any  error  not  af- 
fecting or  tending  to  produce  that  special  finding  would  not  be 
cause  for  the  reversal  of  the  judgment,  since  that  ultimate  fact 
was  conclusive  against  the  right  to  recover.  The  testimony  of 
the  experts  related  only  to  the  amount  of  damages,  which  was 
not  considered  by  the  jury,  and  if  there  had  been  an  error  the 
judgment  could  not  be  reversed  on  account  of  it.  The  objection, 
however,  was  not  good.  Counsel  say  they  did  not  object  that  the 
questions  asked  were  not  properly  the  subject  of  expert  opinion, 
but  objected  that  they  were  not  in  hypothetical  form.    They  were, 
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in  fact,  based  upon  the  hypothesis  that  a  person  had  a  fall,  and 
called  for  an  opinion  as  to  facial  paralysis  resulting  therefrom. 

[5]  It  is  also  insisted  that  the  verdict  and  the  special  finding 
are  unmistakably  against  the  weight  of  the  evidence,  but  that  is 
a  question  which  we  are  not  authorized  to  consider. 

[6]  Error  is  assigned  on  the  giving  of  instructions  requested 
by  the  plaintiff,  and  nearly  all  of  those  that  were  given  are  com- 
plained of.  As  we  have  said  with  respect  to  the  expert  evidence, 
the  instructions  could  only  be  regarded  as  erroneous  if  they  laid 
down  incorrect  principles  of  law  for  the  guidance  of  the  jury  in 
determining  whether  the  employees  of  the  defendant  were  negli- 
gent. Those  which  related  to  that  question  are  claimed  to  be 
erroneous  on  the  ground  that  they  ignored  the  prima  facie  case 
arising  from  the  proof  made  by  the  plaintiff  of  her  injury  and 
the  cause  of  it. 

[7]  In  substance  they  advised  the  jury  that  the  plaintiff  must 
prove,  by  a  preponderance  of  the  evidence,  the  exercise  of  proper 
care  and  prudence  on  her  own  part  and  negligence  on  the  part 
of  the  defendant  in  putting  the  train  in  motion  when  she 
was  leaving  it.  This  rule  was  recognized  by  the  plaintiff  as  be- 
ing correct  in  requesting  instructions  which  the  court  gave,  di- 
recting the  jury  in  one  of  them  that  if  the  plaintiff  had  made  out 
her  case  by  a  preponderance  of  the  evidence  they  should  find  the 
defendant  guilty,  and  in  another  that  while,  as  a  matter  of  law, 
the  burden  of  proof  was  upon  her  and  it  was  for  her  to  prove  her 
case  by  a  preponderance  of  the  evidence,  if  the  jury  believed  that 
the  evidence  preponderated  in  her  favor,  although  but  slightly,  it 
would  be  sufficient  for  them  to  find  the  issues  in  her  favor.  Hav- 
ing asked  the  court  to  adopt  that  theory,  she  cannot  complain  of 
it  as  a  rule  for  both  parties. 

[8]  As  a  matter  of  law,  the  burden  of  proof  in  an  action  by  a 
passenger  against  a  carrier,  based  upon  negligence  of  the  carrier, 
is  on  the  plaintiff  to  allege  and  prove  the  facts  stated  in  these  in- 
stnictions. 

[9]  As  a  matter  of  proof,  when  an  injury  is  shown  and  that  it 
arose  from  something  within  the  control  of  the  carrier  or  from 
some  danger  which  it  was  his  duty  to  anticipate  and  provide 
against,  a  presumption  of  negligence  on  the  part  of  the  carrier  or 
his  servants  arises.  North  Chicago  Street  Railway  Co.  v.  Cot- 
ton, 140  111.  486,  29  N.  E.  899;  New  York,  Chicago  &  St.  Louis 
Railroad  Co.  v.  Blumenthal,  160  111.  40,  43  N.  E.  809;  Chicago 
City  Railway  Co.  v,  Carroll,  206  111.  318,  68  N.  E.  1087.  The 
presumption  does  not  arise  from  the  injury  itself,  but  from  the 
injury  and  the  cause  or  source  of  it ;  but  when  the  injury  is  proved, 
and  the  cause  is  connected  with  the  carrier,  a  prima  facie  case  is 
made  out  for  the  plaintiff.    3  Thompson  on  Negligence,  §  2756. 

[10]  The  carrier  is  then  called  upon  to  meet  and  overcome  the 
prima  facie  case,  and  this  is  often  spoken  of  as  the  burden  of 
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proof,  which,  in  the  sense  of  the  necessity  of  producing  evidence 
to  meet  a  prima  facie  case,  passes  from  party  to  party  as  the  case 
progresses;  but  the  burden  of  establishing  the  truth  of  the  issue 
by  a  preponderance  rests  and  remains  with  the  party  having  the 
affirmative.  Egbers  v,  Egbers,  177  111.  82,  52  N.  E.  285.  If  there 
is  no  evidence  to  meet  a  prima  facie  case,  it  becomes  conclusive 
and  justifies  a  verdict;  but,  if  evidence  is  produced,  then,  on  the 
whole  case,  the  burden  of  proof  is  on  the  plaintiff  to  estabhsh  the 
averments  of  the  declaration  by  a  preponderance  of  the  evidence. 
The  instructions  commented  upon  are  the  only  ones  which  could 
in  any  aspect  of  the  case  have  had  any  effect  in  influencing  the 
decision  of  the  jury,  as  expressed  in  the  special  finding  that  there 
was  no  negligence  on  the  part  of  the  defendant  or  its  employees. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Birmingham  Ry.,  Light  &  Power  Co.  v,  Glenn. 

(Supreme   Court  of  Alabama,   Nov.  21,   1912.) 

[60  So.  Rep.  111.] 

Carriers — Street  Railroads — Carrier's  Servant — Profane  and  Insult- 
ing Language — Damages.* — Damages  for  mental  suffering,  independ- 
ent of  other  personal  injury,  may  be  recovered  by  a  female  passen- 
ger for  fright  and  shock  due  to  profane,  abusive,  and  insulting  lan- 
guage used  in  her  presence  and  hearing  by  defendant's  employee. 

Carriers — Injury  to  Passenger — Protcction.t — Under  the  rule  that 
a  carrier  is  bound  to  protect  a  female  passenger  from  avoidable  in- 

♦For  the  authorities  in  this  series  on  the  subject  of  mental  suf- 
fering as  an  element  of  damages,  see  first  foot-note  of  Southern 
Pac.  Co.  V.  Hetzer,  where  all  those  preceding  it  are  collected;  first 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Groce  (Ark.),  42  R.  R.  R.  267, 
65  Am.  &  Eng.  R.  Cas..  N.  S.,  267;  foot-note  of  St.  Louis,  etc.,  Ry. 
Co.  V.  Brown  (Ark.),  40  R.  R.  R.  736,  63  .A.m.  &  Eng.  R.  Cas.,  N. 
S.,  736;  last  foot-note  of  St.  Louis  Southwestern  R.  Co.  z*.  Hammett 
(Ark.),  40  R.  R.  R.  702,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  702;  foot-note 
of  Bleecker  v.  Colorado  &  S.  R.  Co.  (Colo.),  40  R.  R.  R.  578,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  578;  last  foot-note  of  Kyle  v,  Chicago, 
etc.,  R.  Co.  (C.  C.  A.),  39  R.  R.  R.  149,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  149;  last  foot-note  of  Jansen  v.  Minneapolis,  etc.,  R.  Co.  (Minn.), 
39  R.  R.  R.  Ill,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  Ill;  Humphrey  v. 
Michigan  United  Ry.  Co.  (Mich.),  44  R.  R.  R.  54,  67  Am.  &  Eng. 
R.  Cas.,   N.  S.,  54. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
the  carrier  to  protect  passengers  against  others,  see  extensive  note, 
6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  435;  Hull  v.  Boston 
&  M.  R.  R.  (Mass.),  44  R.  R.  R.  15,  67  ,Am.  &  Eng.  R.  Cas.,  N.  S., 
15;  first  foot-note  of  Alabama  City,  etc.,  R.  Co.  v.  Sampley  (Ala.), 
38  R.   R.  R.  528,  61  Am.  &  Eng.   R.  Cas.,  N.   S.,  528. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier   to   protect  passengers   against   their   fellow   passengers,   see 
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suit  and  discomfort,  from  indignities  and  personal  violence,  it  is  im- 
material whence  the  disturbance  of  the  passenger's  peace  and  com- 
fort and  personal  security  or  safety  comes  or  is  threatened,  whether 
from  another  passenger,  from  a  trespasser  or  stranger,  or  from  an- 
other servant  of  the  carrier,  or  the  .particular  servant  on  whom  the 
duty  of  protection  peculiarly  rests. 

Carriers — Female  Passenger — Improper  Language.^ — While  it  is 
not  every  epithet  which  is  abusive  to  a  person  to  whom  it  is  ad« 
dressed  that  will  constitute  an  actionable  injury,  when  spoken  in 
the  presence  and  hearing  of  a  female  passenger,  yet  the  speaking 
of  langiiage  which,  by  common  consent  among  civilized  people,  is 
regarded  as  vulgar,  coarse,  immodest,  and  offensive  to  ordinary  fe- 
male sensibilities,  or  disrespectful  to  the  female  presence,  will  not 
be  tolerated  by  the  carrier's  servants  or  others,  and,  if  indulged  in, 
in  the  presence  and  hearing  of  a  female  passenger,  it  is  actionable. 

Evidence — Relevancy — Res  Gestae. — In  an  action  for  injuries  to 
plaintiff  by  being  thrown  down  by  a  sudden  jerk  of  a  street  car  as 
she  was  endeavoring  to  alight,  evidence  as  to  the  position  of  plain- 
tiff's husband  and  the  effect  of  the  jerk  on  him  as  admissible  as  rea 
gestse. 

Evidence — Periods  of  Time — Comparison — Conclusion. — In  an  ac- 
tion for  injuries  to  a  passenger  while  endeavoring  to  alight,  evidence 
that  the  car  on  the  occasion  specified  did  not  stop  long  enough  for  a 
person  sitting  in  the  car  to  get  to  the  side  and  get  down  and  off 
was  in  effect  a  comparison  of  two  periods  of  time,  and  was  not  ob- 
jectionable  as  a  conclusion   of  the  witness. 


extensive  note,  6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  435; 
foot-note  of  Kelley  v.  Boston  Elevated  Railway  (Mass.),  43  R.  R. 
R.  397,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  397;  first  foot-note  of  Berry 
V.  Carolina,  etc.,  R.  (N.  C),  42  R.  R.  R.  151,  65  Am.  &  Eng.  R.  Cas., 
N.  S.,  151;  Wadley  Southern  R.  Co.  v.  Kennedy  (Ga.).  41  R.  R.  R. 
489,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  489;  Sure  v.  Milwaukee  Elec.  R., 
etc..  Co.  (Wis.),  44  R.  R.  R.  589,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  589. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier  to  protect  passengers  against  strangers,  see  extensive  note, 
6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  435;  fourth  head-note 
of  Calder  v.  Southern  Ry.  Co.  (S.  Car.),  42  R.  R.  R.  295,  65  Am.  & 
Eng.  R.  Cas..  N.  S.,  295;  first  foot-note  of  Penny  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  38  R.  R.  R.  535,  61  Am.  &  Eng.  R.  Cas.,  N. 
S..  535. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  carrier  of  passengers  on  account  of  the  insulting  language  or 
conduct  of  its  employees  to  passengers,  see  extensive  note,  6  R.  R. 
R.  170,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  170;  first  paragraph  of  foot- 
note of  Bleecker  r.  Colorado  &  S.  Ry.  Co.  (Colo.),  40  R.  R.  R.  678, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  578;  last  foot-note  of  Houston,  etc., 
Ry.  Co.  V.  Lee  (Tex.),  39  R.  R.  R.  742.  62  Am.  &  Eng.  R.  Cas.,  N.  S., 
742:  Norfolk,  etc.,  R.  Co.  v.  Stone  (Va.),  39  R.  R.  R.  459,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  459;  May  v.  Shreveport  Traction  Co.  (La.), 
39  R.  R.  R.  120,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  last  paragraph 
of  first  foot-note  of  Alabama  City,  etc.,  R.  Co.  v,  Sampley  (Ala.), 
38  R.  R.  R.  528,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  528. 
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Witnesses — Examination — Veracity — Bias. — While  social  or  busi- 
ness as  well  as  family  relations,  existing  between  a  witness  and  a 
party  who  calls  him,  may  be  shown  as  bearing  on  his  veracity  or 
bias,  the  nature  of  any  particular  and  isolated  business  transaction 
between  the  witness  and  the  party  is  inadmissible;  and  the  court, 
after  allowing  a  witness  to  testify  that  he  had  had  business  rela- 
tions with  plaintiff,  properly  excluded  a  further  question  as  to  the 
nature  of  such   business  on  a  particular  occasion. 

Carriers — Street  Railroads  —  Injury  to  Passenger  —  Variance.— 
Where  a  complaint  alleged  that  profane  language  was  used  in  plain- 
tiff's presence  by  the  conductor  of  a  trailer  on  which  plaintiff  was 
riding,  while  the  evidence  showed  that  the  language  was  used  by  the 
conductor  of  the  motor  car,  to  which  the  trailer  was  attached,  the 
variance   was  immaterial. 

Carriers — Injury  to  Passenger — Variance — Venue. — Where,  in  an 
action  for  injuries  to  a  passenger,  the  venue  of  the  offense  was 
placed  "at  East  Lake,"  and  the  evidence  showed  that  it  was  "at  the 
loop  at  East  Lake,"  and  that  the  station  designated  as  East  Lake 
was  at  another  point,  there  was  no  material  variance 

Carriers — Injury  to  Passenger — Mental  Distress — Offensive  Lan- 
guage— Circumstantial  Evidence. — Whether  plaintiff,  a  female  pas- 
senger, suffered  mental  distress  in  consequence  of  alleged  offensive 
language  used  by  defendant's  conductor,  was  an  inferential  fact, 
to  be  gathered  by  the  jury  from  the  nature  of  the  language  used  and 
the  circumstances  of  the  case;  direct  proof  being  neither  required 
nor  permissible. 

Carriers — Injuries — ^"Engaged  in  Alighting.*' — Where  a  complaint 
alleged  that  plaintiff,  a  passenger,  was  thrown  down  and  injured 
while  engaged  in  alighting,  the  term  "engaged  in  alighting"  includes 
all  the  acts  transpiring  from  the  moment  the  passenger  rises  for  that 
purpose  until  he  gets  clear  of  the  car,  provided  there  is  no  interrup- 
tion of  his  passage. 

Carriers  —  Injury  to  Passenger  —  Alighting  —  Complaint  —  "In  or 
About  Alighting.*' — Where  a  complaint  for  injuries  to  a  passenger 
alleged  that  she  was  engaged  "in  or  about  alighting"  from  the  car, 
the  words  "in  or  about"  were  sufficiently  broad  in  their  signification 
to  cover  the  entire  passage  from  the  car  from  beginning  to  end. 

Carriers — Injury  to  Passenger— Punitive  Damages.§ — Where,  in  an 
action  for  injuries  to  a  female  passenger  as  she  was  endeavoring  to 


§For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  from  the  carrier  for  insults  sustained  by  a  passenger 
from  the  carriers  employees,  see  last  foot-note  of  Gillespie  v.  Brook- 
lyn Heights  R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  66,  where  all  those  preceding  it  are  collected;  foot-note  of 
Louisville  &  N.  R.  Co.  v.  Fowler  (Ky.),  29  R.  R.  R,  282,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  282. 

For  the  authorities  in  this  series  on  the  question  when  punitive 
or  exemplary  damages  are  recoverable  against  the  carrier  for  inju- 
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ah'ght,  by  the  sudden  jerking  of  the  car,  plaintiffs  husband  testified 
that  he  remonstrated  with  the  co4;iductor  about  jerking  the  car,  and 

the  latter   replied,   "G d you  •!    am    running   this   car,"    the 

proof  was  sufficient  to  justify  submitting  to  the  jury  the  issue  of 
punitive  damages. 

Trial — InstructioiiB — Credibility  of  Witnesses. — In  an  action  for 
injuries,  impeaching  and  discrediting  evidence  having  been  offered, 
it  was  error  to  refuse  to  charge  that,  in  determining  the  credit  to 
be  given  to  the  testimony  of  a  witness,  the  jury  might  consider  the 
friendship,  if  any,  shown  by  the  evidence,  that  the  witness  had  for 
one  of  the  parties,  and  also  that,  if  the  jury  were  satisfied  that  plain- 
tiff had  made  a  contradictory  statement  about  a  material  fact  in  the 
case,  they  should  consider  such  statement  in  determining  what  weight 
they  would  give  to  her  evidence. 

Appeal  from  City  Court  of  Birmingham ;  H.  A.  Sharpe,  Judge. 

Action  by  Mrs.  Alice  Glenn  against  the  Birmingham  Railway, 
Light  &  Power  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Tillman,  Bradley  &  Morrow  and  Charles  E.  Rice,  all  of  Birm- 
ingham, for  appellant. 

Harsh,  Beddow  &  Fitts,  of  Birmingham,  for  appellee. 

SoMER/viLLE,  J.  1.  The  first  count  of  the  complaint  showed  the 
relation  of  common  carrier  and  passenger  between  plaintiff  and 
defendant,  and  sufficiently  alleged  the  negligence  of  defendant. 

B.  R.,  L.  &  P.  Co.  V,  Gonzales,  60  South. ;  B.  R.,  L.  &  P. 

Co.  V.  Barrett,  58  South.  760,  and  the  cases  therein  cited. 

[1]  2.  The  third  count  shows  the  same  relation,  and  alleges 
that,  while  plaintiff  was  defendant's  passenger  on  its  car  at  East 
Lake,  its  servant  or  agent  on  said  car,  and  in  charge  thereof, 
wrongfully  used  profane,  abusive,  or  insulting  language  in  the 
presence  and  hearing  of  plaintiff,  as  a  proximate  result  of  which 
"plaintiff  was  greatly  humiliated,  and  suffered  great  fright  and 
anxiety,  and  was  greatly  shocked,  and  suffered  great  mental  pain 
and  anguish."  The  trial  court  overruled  defendant's  demurrers 
to  this  count.     Appellant's  argument  is  that  the  court  fails  to 

ries  to  a  passenger,  see  foot-note  of  Steedman  v.  South  Carolina 
&  G.  E.  R  Co.  (S.  Car.),  9  R.  R.  R.  627,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  627,  where  all  those  preceding  it  are  collected;  fifth  foot-note 
of  Caldcr  v.  Southern  R.  Co.  (S.  Car.),  42  R.  R.  R.  295,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  295;  last  paragraph  of  last  foot-note  of  Cincin- 
nati, etc.,  R.  Co.  V.  Rue  (Ky.),  40  R.  R.  R.  465,  63  Am.  &  Eng.  R. 
Cas.,  N.  S.,  465;  last  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Scott 
(Ky.),  39  R.  R.  R.  466,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  last  foot- 
note of  Chicago,  etc.,  R.  Co.  v.  Newburn  (Okla.),  39  R.  R.  R.  357, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  357:  last  two  head-notes  of  Illinois 
Cent.  R.  Co.  v.  Fleming  (Ky.),  44  R.  R.  R.  252,  67  Am.  &  Eng.  R. 
Cas.,   N.   S.,   252. 
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State  a  cause  of  action,  because  it  does  not  show  any  damage 
other  than  mental  suffering,  for  which,  standing  alone,  there  can 
be  no  recovery.  Conceding  the  sufficiency  of  the  assigned  grounds 
of  demurrer  (which,  however,  are  very  general)  to  raise  this 
objection,  the  objection  was  not  valid;  for,  whatever  the  rule  may 
be  in  some  other  states,  it  is  settled  by  a  former  decision  of  this 
court  that  it  is  an  actionable  breach  of  the  carrier's  duty  to  negli- 
gently permit  other  passengers  to  use  profane  or  insulting  lan- 
guage in  the  presence  of  a  female  passenger.  Southern  Ry.  Co. 
V,  Lee,  167  Ala.  268,  12  South.  648. 

[2]  And,  indeed,  this  seems  a  necessary  corollary  to  the  gen- 
eral principle,  freciuently  declared  by  this  court,  that  carriers  "are 
under  the  duty  of  protecting  each  passenger  from  avoidable  dis- 
comfort, and  from  insult,  from  indignities,  and  from  personal 
violence."  B.  R.  &  E.  Co.  v,  Baird,  130  Ala.  334,  344,  30  South. 
456,  459  (54  L.  R.  A.  752,  89  Am.  St.  Rep.  43).  As  said  by  Mc- 
Clellan,  C.  J.,  in  that  case:  "It  is  not  material  whence  the  dis- 
turbance of  the  passenger's  peace  and  comfort  and  personal  se- 
curity or  safety  conies  or  is  threatened.  It  may  be  from  another 
passenger,  or  from  a  trespasser  or  other  stranger,  or  from  an- 
other servant  of  the  carrier,  or,  a  fortiori,  from  the  particular 
servant  upon  whom  the  duty  of  protection  peculiarly  rests."  See, 
also,  Culberson  z\  Empire  Coal  Co.,  156  Ala.  416,  47  South.  22i]  \ 
Southern  Ry.  Co.  v.  Nelson,  148  Ala.  88,  41  South.  1006. 

To  prescribe  the  duty  of  protection  from  insults  and  indigni- 
ties, and  yet  hold  the  carrier  immune  to  liability  for  the  only  con- 
sequence that  can  ordinarily  result  therefrom,  viz.,  mental  suffer- 
ing, would  be  simply  a  contradiction  in  terms.  That  damages 
are  recoverable  in  such  cases,  without  physical  injury,  is  by  no 
means  a  novel  doctrine,  for  it  is  stated  with  apparent  approval, 
and  with  the  citation  of  authorities,  in  4  Elliott  on  Railroads 
(2d  Ed.)  p.  961. 

[3]  Of  course,  it  is  not  every  epithet, <  which  is  abusive  or  in- 
sulting to  the  person  to  whom  it  is  addressed,  that  would  be  also 
insulting  to  the  female  in  whose  hearing  it  is  spoken.  But  such 
language  as  is  by  common  consent  among  civilized  people  re- 
garded as  vulgar,  coarse,  immodest,  and  offensive  to  ordinary 
female  sensibilities,  or  disrespectful  to  the  female  presence,  must 
neither  be  tolerated  by  the  carrier's  servants  in  others  nor  in- 
dulged in  by  themselves,  in  the  presence  or  hearing  of  a  female 
passenger.  The  rule,  and  the  resulting  liability,  grow  out  of  the 
specific  contract  duty  owed  by  the  carrier  to  its  female  passengers 
in  this  regard,  and  hence  the  general  rule  as  to  damages  for  un- 
associated  mental  suffering  has  no  application. 

We  need  not  determine  whether  the  alternative  charge  of 
abusive  language  renders  the  count  defective.  We  have  already 
pointed  out  that  language  may  be  abusive  with  respect  to  the  per- 
son to  whom  it  is  addressed,  and  yet  not  justly  offensive  to  even 
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a  female  passenger,  within  the  operation  of  the  rule  stated.  But 
the  demurrer  does  not  specify  this  objection. 

[4]  3.  Plaintiff*s  witness,  Mrs.  Chambers,  who  was  on  de- 
fendant's car  at  the  time  plaintiff  was  injured,  after  testifying 
to  a  violent  jerk  of  the  car  after  plaintiff  rose  to  her  feet  to  get 
off,  and  her  fall  backwards  between  two  of  the  seats,  was  al- 
lowed against  defendant's  objection  to  state  that  plaintiff's  hus- 
band, Mr.  Glenn,  was  then  standing  on  ihe  car  steps  with  his  lit- 
tle boy  in  his  arms,  and  that  the  car  jerked  him  off  with  the  lit- 
tle boy.  As  part  of  the  res  gestae  of  the  occurrence,  and  in  some 
measure  illustrative  of  the  character  and  setting  of  the  alleged 
jerk,  these  circumstances  were  fairly  admissible  in  evidence. 

[5]  4.  Plaintiff's  witness,  T.  H.  Chambers,  who  was  also  on 
the  car  at  the  time,  was  allowed  against  defendant's  objection  to 
state  that  the  car  did  not,  on  the  occasion  specified,  "stop  long 
enough  for  a  person  sitting  in  the  car  to  get  to  the  side  and  get 
down  and  get  off."  The  objection  was  that  this  was  but  a  con- 
clusion of  the  witness.  The  statement  is,  in  effect,  but  a  com- 
parison of  two  periods  of  time,  either  of  which  might  be  diffi- 
cult to  estimate  in  minutes  or  seconds,  and  the  affirmation  that 
the  time  required  for  a  passenger  (any  passenger)  to  get  from 
his  seat  (any  seat)  to  the  ground  is  longer  than  was  the  period 
of  this  particular  stop.  This  must  be  regarded  as  the  statement 
of  a  collective  fact,  although  it  involves  a  conclusion  also,  and  its 
allowance  was  not  reversible  error.  A  strikingly  analogous  case 
wiU  be  found  in  Kroell  v.  State,  139  Ala.  1,  12,  36  South.  1025. 
It  may  be  that  the  witness  was  not  qualified  by  observation  or  ex- 
perience to  state  the  time  ordinarily  required  by  a  passenger  for 
a  complete  debarkation,  but  the  objection  did  not  take  this  point. 

[6]  5.  Social  or  business,  as  well  as  family,  relations  existing 
between  a  witness  and  the  party  who  calls  him  to  testify,  may  al- 
ways be  shown  as  bearing  upon  the  veracity  or  bias  of  the  wit- 
ness. But  the  nature  of  any  particular  and  isolated  business 
transaction  between  the  witness  and  the  party  is  scarcely  perti- 
nent to  that  inquiry,  or,  if  so,  its  probative  value  is  too  problem- 
atical to  require  its  admission.  In  such  cases  much  must  be  con- 
fided to  the  sound  discretion  of  the  trial  judge  in  determining 
the  proper  limits  of  cross-examination.  We  think  the  allowance 
of  the  question  propounded  on  cross-examination  to  the  witness 
Chambers,  "What  kind  of  business  did  you  have  with  Mr. 
Glenn?"  referring  to  a  single  and  particular  occasion,  was  within 
the  discretion  of  the  trial  judge,  and  its  rejection  not  reversible 
error,  especially  in  view  of  the  fact  that  it  concerned  Mr.  Glenn, 
and  not  the  plaintiff,  Mrs.  Glenn. 

6.  The  testimony  of  plaintiff,  and  of  her  physician.  Dr.  Guin, 
was  sufficient  to  carry  to  the  jury  the  question  of  the  perma- 
nence vel  non  of  plaintiff's  injuries,  and  the  affirmative  charge  on 
that  proposition  was  properly  refused  to  defendant. 
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[7]  7.  In  support  of  the  third  count  of  the  complaint,  plain- 
tiff offered  testimony  tending  to  show  the  use  of  profane  lan- 
guage in  plaintiff's  hearing  by  a  conductor  of  defendant's  car. 
As  is  frequently  the  case,  two  cars  were  being  operated  together. 
The  motor  car  was  in  front,  with  a  "trailer"  attached  to  it  be- 
hind; each  having  its  own  conductor.  The  complaint  charges 
that  the  offensive  language  was  used  by  a  servant  on  and  in  charge 
of  the  car  on  which  plaintiff  was  riding,  while  the  evidence 
showed  that  it  was  used  by  the  conductor  of  the  motor  car  while 
on  that  car,  and  that  plaintiff  was  riding  on  the  trailer.  The  two 
cars  were  operated  as  one,-  and  to  all  intents  and  purposes,  at 
least  for  the  purposes  of  this  count,  they  may  well  be  treated  as 
one.  The  duty  of  defendant's  servants  to  plaintiff  was  in  this 
respect  the  same,  whether  they  were  stationed  on  the  front  car 
or  on  the  rear  car,-  and  the  injury  to  her,  if  any,  was  exactly  the 
same.  We  think  the  allegations  of  the  complaint  were  broad 
enough  to  cover  the  case  made  by  the  evidence,  and  that,  under 
our  decisions  on  this  subject,  there  was  no  material  variance. 
B.  R.,  L.  &  P.  Co.  V,  Lide,  58  South.  990,  and  cases  there  cited. 

[8]  Nor  was  there  any  material  variance  between  the  com- 
plaint, which  placed  the  venue  of  this  offense  **at  East  Lake," 
and  the  evidence,  which  showed  that  it  was  *'at  the  loop  at  East 
Lake,"  although  the  station  designated  as  East  Lake  was  at  an- 
other point.    B.  R.,  L.  &  P.  Co.  z\  Lide,  supra. 

[9]  Whether  or  not  plaintiff  suffered  mental  distress  in  con- 
sequence of  the  alleged  offensive  language  was  an  inferential 
fact,  to  be  gathered  by  the  jury  from  the  nature  of  the  language 
used  and  the  circumstances  of  the  case.  Direct  proof  was  not 
required,  and,  indeed,  was  not  permissible.  The  general  affirma- 
tive charge  as  to  the  third  count  was,  therefore,  properly  refused 
to  defendant. 

[10,  11]  8.  The  first  count  of  the  complaint  charges  that  plain- 
tiff was  thrown  down  and  injured  while  engaged  "in  or  about 
alighting 'from  the  car.  The  evidence  shows  that  the  alleged  in- 
jury occurred  very  soon — almost  immediately — after  plaintiff 
arose  from  her  seat  for  the  purpose  of  leaving  the  car.  It  would 
seem  that  a  seated  passenger  is  "engaged  in  alighting"  from  the 
moment  of  arising  for  that  purpose  until  he  gets  clear  of  the  car, 
supposing  there  is  no  interruption  of  his  passage.  But,  however 
this  may  be,  there  can  be  no  question  but  that  "in  or  about"  is 
broad  enough,  in  its  ordinary  signification,  to  cover  the  entire 
passage  from  the  car  from  beginning  to  end.  There  was  no  vari- 
ance here,  and  the  affirmative  charge  was  properly  refused  to  de- 
fendant as  to  the  first  count. 

[12]  9.  Plaintiff's  husband  testified  that,  when  he  remon- 
strated with  the  conductor  about  jerking  the  car,  the  latter  re- 
plied, "G d you,  I  am  running  this  car;"  and  plaintiff 

testified  that  she  heard  this.    If  this  testimony  was  true — ^and  the 
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jury  might  have  believed  it  was — ^the  infliction  of  punitive  dam- 
ages under  the  third  count  was  clearly  a  question  for  the  jury. 
The  general  instruction  against  punitive  damages  was,  therefore, 
properly  refused  to  defendant. 

[13]  10.  The  trial  court  severally  refused  to  give  to  the  jury 
the  following  charges,  requested  by  defendant  in  writing: 

(15)  "In  determining  the  credit  you  will  give  the  testimony 
of  a  witness,  you  may  consider  the  friendship,  if  any  is  shown 
by  the  evidence,  that  such  witness  has  for  one  of  the  parties  to 
this  suit" 

(17)  "If  you  are  reasonably  satisfied  from  the  evidence  that 
Mrs.  Alice  Glenn  has  made  a  contradictory  statement  about  any 
material  fact  in  this  case,  then  you  may  consider  such  contradic- 
tory statement  in  determining  what  weight  you  will  give  the  evi- 
dence of  Mrs.  Alice  Glenn." 

A  long  line  of  decisions  in  this  state  have  recognized  and  ap- 
plied the  rule  of  trial  practice  that  charges  which  single  out,  and 
thereby  give  undue  prominence  or  emphasis  to,  particular  parts 
of  the  evidence,  are  properly  rejected  by  the  trial  court,  although 
giving  them  is  not  erroneous.  But  it  has  also  been  frequently 
declared  that  charges  such  as  these  here  exhibited  belong  to  an 
exceptional  class,  and  that  refusal  to  so  instruct  the  jury  on  re- 
quest is  such  error  as  to  require  the  reversal  of  the  judgment. 
A  review  of  these  decisions  is  unnecessary,  and  would  be  un- 
warranted. They  have  marked  the  distinction  stated,  and  de- 
fined the  rights  of  parties  with  respect  to  such  instructions,  dur- 
ing a  period  of  nearly  25  years,  and  their  practical  application 
is  now  well  understood  by  the  profession.  Smith  v.  State,  88 
Ala.  73,  77,  7  South.  52;  Harris  v.  State,  96  Ala.  24,  28,  11  South. 
255;  Roberts  v.  State,  122  Ala.  47,  54,  25  South.  238;  Hale  v. 
State,  122  Ala.  85,  89,  26  South.  236;  Hammond  v.  State,  147 
Ala.  79,  89,  41  South.  761 ;  So.  Cotton  Oil  Co.  v.  Walker,  164 
Ala.  33,  53,  51  South.  169,  175;  Griffin  v.  State,  165  Ala.  29,  46, 
50  South.  962.  See,  also,  Kress  v.  Lawrence,  15S  Ala.  652,  47 
South.  574 ;  B.  R.,  L.  &  P.  Co.  v.  Wiggins,  170  Ala.  540,  54 
South.  189. 

The  principle  of  these  cases  is  that  where  particular  evidence 
is  offered  for  a  particular  and  limited  purpose,  collateral  to  the 
main  issue,  as  in  the  case  of  all  impeaching  or  discrediting  evi- 
dence, parties  have  a  right  to  have  its  proper  function  and  its 
limited  operation  presented  to  the  jury  by  an  appropriate  instruc- 
tion. An  inspection  of  the  testimony  before  the  jury  shows  that 
neither  of  these  charges  was  abstract,  and  we  are  therefore 
bound  to  hold  that  their  refusal  was  reversible  error. 

Reversed  and  remanded.    All  the  Justices  concur. 
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(Supreme  Court  of  Louisiana,  Nov.  18,  1912.) 

[60  So.  Rep.  15.] 

Carriers — Condition  of  Premises — Actions  for  Injuries.* — Where 
there  are  two  ways  of  reaching  a  toilet  at  a  railway  station,  one 
being  by  walking  along  the  ground  and  the  other  along  a  plat- 
form, also  used  for  freight,  both  of  which  ways  are  used  indifferently 
by  the  public,  a  passenger  has  the  right  to  choose  either  way.  The 
railroad  company  is  obliged  to  keep  both  ways  safe,  or  to  warn  the 
public  not  to  use  the  unsafe  way. 

Carriers — Condition  of  Premises  —  Contributory  Negligenccf — 
Plaintiff  had  reason  to  believe  that  the  platform  of  the  defendant 
was  reasonably  safe,  and  so  had  the  right  to  rely  on  that  belief  with- 
out exercising  extraordinary  care  to  keep  from  putting  his  foot  on 
a  rotten  board. 

Appeal  and  Error — Review — Questions  of  Fact. — Where  contribu- 
tory negligence  is  set  up  as  a  defense,  the  facts  constituting  it  must 
be  shown  with  reasonable  certainty  before  this  court  will  set  aside 
the  judgment  of  the  lower  court  in  favor  of  the  plaintiff. 

(Syllabus  by  the  Court.) 

Appeal  from  Eleventh  Judicial  District  Court-,  Parish  of  Nat- 
chitoches ;  Samuel  J.  Henry,  Judge. 

Action  by  A.  S.  Cassady  against  the  Texas  &  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W,  H.  Peterman,  of  Marksville,  and  Howe,  Fenner,  Spencer 
&  Cocke,  of  New  Orleans,  for  appellant. 

/.  D.  Rtisca,  of  Natchitoches,  and  Hall  &  Jack,  of  Shreveport, 
for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies,  as  carriers  of  passengers,  for  injuries  result- 
ing from  defects  in  station  or  depot  premises,  see  Missouri,  etc.,  R. 
Co.  V.  Criswell  (Tex.),  29  R.  R.  R.  673,  52  Am.  &  Eng.  R.  Cas.,  N. 
S.,  673,  where  all  those  preceding  it  are  collected;  last  foot-note  of 
Drummy  v.  Minneapolis,  etc.,  R.  Co.  (Iowa),  43  R.  R.  R.  425,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  425;  first  foot-note  of  Carter  v.  Rockford,  etc., 
R.   Co.    (Wis.).   43   R.   R.    R.   45,   66  Am.   &   Eng.   R.   Cas.,   N.   S.,  45. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  passenger  to  act  on  the  assumption  that  the  carrier  has  or  will 
perform  its  duties  to  him,  see  last  foot-note  of  Chesapeake  &  O.  Ry. 
V.  Harris  (Va.),  18  R.  R.  R.  129,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 
where  all  those  preceding  it  are  collected;  last  paragraph  of  first 
foot-note  of  Louisville,  etc.,  Co.  r.  Walker  (Ind.),  43  R.  R.  R.  620. 
66  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  last  foot-note  of  Central  of  Geor- 
gia R.  Co.  V.  Bagley  (Ala.),  42  R.  R.  R.  307,  65  Am.  &  Eng.  R.  Cas., 
N.  S.,  307;  Kansas,  etc..  R.  Co.  v.  Worthington  (Ark.),  44  R.  R.  R- 
673,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  573. 
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Brelxux,  C.  J.    Plaintiff  sued  to  recover  $3,000  for  an  alleged 
personal  injury. 
The  case  was  tried  before  the  court,  without  a  jury. 
The  lower  court  allowed  him  $600. 
Defendant  appealed. 

Plaintiff  is  a  locomotive  engineer  employed  on  the  tramway  of 
the  Boleyn  Lumber  Company  of  Natchitoches.  He  avers  that 
there  was  a  rotten  plank  in  the  platform  of  the  depot  in  the  town 
of  Marthaville,  in  which  he  has  his  home. 

That  on  the  night  of  the  1st  of  March,  1911,  he  left  his  home 
and  walked  in  the  direction  of  the  depot  and  procured  a  railroad 
ticket;  that  while  waiting  for  the  train  he  felt  the  necessity  of 
going  to  a  privy,  and  while  walking  on  the  platform  of  the  depot, 
seeking  to  return  from  the  privy,  his  left  foot  and  leg  passed 
through  a  hole  in  a  rotten  plank,  and  his  leg  was  lacerated  from 
foot  to  knee;  that  he  severely  wrenched  his  thigh  and  injured  his 
back  and  kidneys. 

The  defendant  did  not  deny  that  plaintiff's  foot  and  part  of  his 
leg  broke  through  the  platform  erected  on  its  station  at  Martha- 
ville, but  denied  that  this  platform  was  part  of  or  connected  with 
the  Marthaville  passenger  station,  or  that  it  was  built  for  pas- 
sengers ;  averred  that  it  was  a  freight  platform,  where  passengers 
have  no  right  to  go;  that  this  was  well  known  to  the  plaintiff, 
and  that  he,  in  the  dark,  stepped  upon  it  carelessly  and  recklessly ; 
and  that  whatever  injury  he  suffered  was  by  his  negligence. 

Defendant  denied  special  liability  for  fee  of  plaintiff's  attorney, 
or  any  liability  for  exemplary  damages. 

The  night  was  dark,  and  it  was  drizzling.  Plaintiff  went  to 
the  closet.  He  walked  over  an  alleyway  on  the  ground  to  the 
place,  climbed  the  steps  near  the  closet,  and  returned  on  the  plat- 
form. There  was  nothing  on  this  platform  to  admonish  pedes- 
trians not  to  walk  thereon. 

The  depot  at  that  place  was  a  freight  depot,  and  the  platform 
in  front  was  used  mostly  in  connection  with  defendant's  freight 
business.  There  was  a  water  tank  on  the  platform.  It  is  ad- 
mitted that  this  platform  was  open  to  the  public  and  constantly 
used  by  shippers  in  receiving  and  hauling  freight.  Quite  a  num- 
ber of  persons  went  upon  the  platform  and  drank  water  from  the 
water  tank. 

The  hole  in  the  tank  through  which  plaintiff  fell  was  about  5 
inches  at  one  end  and  8  at  the  other,  and  about  12  inches  in  length. 
It  had  been  there  for  some  time — about  six  months. 

The  shortest  and  best  way  to  reach  the  closet  was  on  the 
ground.  Sometimes,  however,  there  was  obstruction.  It  hap- 
pened that  at  times  it  was  found  more  convenient  to  pass  over 
the  platform.  Some  of  the  witnesses  were  indifferent,  and  said 
that  one  way  was  as  passable  as  the  other,  without  thinking  that 
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there  was  danger  in  either.    The  two  closets  were  labeled  to  in- 
dicate their  use  as  depot  station  closets. 

Among  the  number  of  witnesses  who  testified  in  the  case  was 
plaintiff's  physician,  who  swore  that  he  occasionally  went  on  the 
platform  for  water  at  the  tank ;  and  that  he  walked  back  to  the 
end  of  the  platform  pretty  much  as  plaintiff  did  on  the  night  of 
the  accident. 

The  contention  of  defendant,  substantially,  is  that  with  ordi- 
nary care  plaintiff  would  have  come  to  no  harm. 

It  is  not  in  the  nature  of  things  to  make  extraordinary  inquiry 
on  occasions  sCich  as  stated  and  sworn  to.  The  station  agent  is 
not  always  at  hand.  Besides,  station  agents  and  others  are  not 
always  the  most  willing  persons  to  answer  inquiries.  This  is  not 
always  the  most  pleasant,  and  questions  are  not  always  answered 
with  consideration. 

This  is  to  state  that  plaintiff  was  not  at  fault  in  seeking  his 
way  without  special  inquiry,  particularly  as  he  was  a  resident  of 
the  town  and  presumed  to  know  the  way. 

[1,  2]  It  was  not  unreasonable  to  assume  that  defendant  had 
a  reasonably  safe  platform  for  the  use  of  its  employees  and  of 
those  who  had  occasion  to  walk  over  it  by  walking  up  the  steps 
at  one  end  and  descending  the  steps  at  the  other,  on  the  way  to 
or  from  the  closet.  It  was  only  natural  enough  on  a  dark,  drizzly 
night  to  seek  a  way  over  the  platform,  after  having  ascended  the 
inviting  steps,  walk  across,  instead  of  following  the  path  on  the 
ground,  muddy,  wet,  and  slippery. 

Defendant,  in  seeking  to  resist  the  demand  of  plaintiff,  con- 
fidently cites  Duvernet  v.  Railroad  Co.,  49  La.  Ann.  484,  21 
South.  644.  We  do  not  find  it  possible  to  apply  the  rule  laid 
down  in  that  case.  The  facts  are  entirely  different.  Plaintiff, 
seeking  damages  in  the  cited  case,  was  hurt  in  the  daytime,  and 
not  at  night,  as  in  the  present  case. 

One  is  negligent  who  does  not,  as  in  the  cited  case,  in  open 
day,  avoid  the  danger  described  in  the  cited  decision. 

In  the  case  next  cited  by  defendant,  the  person  who  fell  wai^ 
a  mere  idle  spectator  on  defendant's  ground  at  the  station,  in 
search  of  pleasure  and  convenience.  Moreover,  the  platform  in 
the  cited  case  was  used  exclusively,  it  was  well  known,  for  freight. 
Burbank  r.  Railroad  Co.,  42  La.  Ann.  1159,  8  South.  580,  11  L. 
R.  A.  720. 

In  the  last-cited  case,  cited  by  defendant,  the  plaintiff's  son 
is  mentioned  in  the  opinion  as  a  trespasser  who  had  been  warned 
of  the  danger.  Settoon  z\  Railroad  Co.,  48  La.  Ann,  809,  19 
South.  759. 

None  of  these  decisions  are  persuasive ;  the  facts  in  the  present 
case  not  being  similar. 

Defendant's  platform  should  have  been  reasonably  safe  for 
passengers,  as  it  was  not  exclusively  used  for  freight. 
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We  have  noted  that  plaintiff  was  at  the  depot  and  had  bought 
his  ticket,  expecting  to  take  the  next  train  in  a  few  minutes. 

If  the  platform  is  not  entirely  safe,  there  should  be  notice  of 
some  kind  given.  Abney  v.  Railroad  Co.,  127  La.  437,  53  South. 
678. 

Nearly  everywhere,  whenever  it  is  intended  not  to  let  a  plat- 
form, or  anything  else  about  a  railroad  station,  be  used  by  the 
public,  there  is  notice  of  some  kind  given.  Then  it  becomes 
generally  known  that  it  is  not  intended  for  public  use.  Here 
there  was  no  notice.  There  was  some  sort  of  impression,  as  we 
gather  from  the  evidence,  among  defendant's  employees  that  the 
earth  path  should  be  followed,  instead  of  the  way  on  the  plat- 
form.   We  have  not  found  that  there  was  the  negligence  charged. 

[3]  Contributory  negligence  must  be  evident,  or  in  doubtful 
cases  the  judgment  appealed  from  will  not  be  reversed.  Ferrin- 
ger  V.  Crowley,  122  La.  441,  47  South.  763;  Buechner  v.  City, 
112  La.  599,  36  South.  603,  66  L.  R.  A.  334,  104  Am.  St.  Rep. 
455. 

No  exemplary  damages  were  allowed,  nor  fee  of  attorney. 

We  affirm  the  judgment. 


State  ex  rel,  Rolston,  Pros.  Atty.,  v,  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Missouri,  Division   No.  2,   Dec.  10,  1912.) 

[152  S.  W.  Rep.  28.] 

Constitutional  Law  —  Class  Legislation  —  Power  of  Legislature. — 

The  constitutional  prohibitions  against  class  legislation  do  not  de- 
prive the  Legislature  of  discretion  in  defining  the  classes  to  which 
its  enactments  shall  apply,  and,  unless  the  classification  is  arbitrary, 
unreasonable,  and  unjust,  such  discretion  as  to  the  classification  for 
legislative  purposes  is  not  subject  to  review  by  the  courts,  however 
unwisely  it  may  seem  to  have  been  exercised. 

Constitutional  Law — Equal  Protection  of  Laws — Power  of  Legis- 
lature.— ^The  constitutional  guaranty  of  the  equal  protection  of  the 
laws  does  not  deprive  the  Legislature  of  all  discretion  in  defining 
the  classes  to  which  its  enactments  shall  apply. 

Constitutional  Law — Class  Legislation — Grounds  of  Classification. 
— A  classification  for  legislative  purposes  must  always  rest  upon 
some  difference  which  bears  a  reasonable  and  just  relation  to  the 
act  as  to  which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarily.  It  must  rest  upon  some  rule  of  public  policy  growing 
out  of  the  conditions  of  the  business  of  such  class,  must  be  such 
as  to  mark  the  objects  so  classified  as  peculiarly  requiring  exclusive, 
legislation,  and  must  account  for  or  justify  the  restriction  of  legis- 
lation. 
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Constitutional  Law — Class  Legislation-— Abandonment  of  Railroad 
Stations. — While  the  Legislature  may  enact  laws  applicable  to  rail- 
roads as  a  distinct  class,  as  an  incident  of  its  power  to  enforce  the 
duty  of  railroads  to  provide  and  maintain  facilities  adequate  for  the 
public  needs,  Rev.  St.  1909,  §§  3223-3225,  imposing  a  penalty  on  a 
railroad  abandoning  a  station  without  authority  from  the  board  of 
railroad  and  warehouse  commissioners,  and  which  by  section  3223 
provides  that  a  railroad  which  has  built  a  station  in  consideration  of 
a  donation  at  a  place  where  a  post  office  has  been  established  or  a 
village  or  town  built  shall  keep  and  maintain  the  station  in  charge, 
of  a  resident  agent  and  furnish  suitable  facilities  for  passengers  and 
freight,  is  invalid  as  an  arbitrary,  unreasonable,  and  unjust  classifi- 
cation, since  the  fact  that  a  station  was  built  in  consideration  of  a 
donation  has  no  relevancy  on  the  question  whether  the  public  needs 
require  its  maintenance,  and  is  not  a  distinction  of  a  public  nature. 

Constitutional  Law — Equal  Protection  of  the  Laws— Abandonment 
of  Railroad  Station.— Such  act  (Rev.  St.  1909,  §§  3223-3225)  is  also  in- 
valid as  a  denial  of  the  equal  protection  of  the  laws. 

Statutes — Partial  Invalidity — EfiPect. — The  court  cannot  eliminate 
an  objectionable  classification  in  a  statute,  since  it  cannot  extend  by 
construction  the  scope  of  the  statute,  and  make  it  applicable  to  those 
to  whom  the  Legislature  never  intended  it  should  apply,  but  must 
hold  the  entire  act  invalid. 

Appeal  from  Circuit  Court,  Schuyler  County ;  Nat  M.  Shelton, 
Judge. 

Proceeding  by  the  State  of  Missouri,  on  the  relation  of  Allen 
Rolston,  prosecuting  attorney  within  and  for  the  county  of  Schuy- 
ler, against  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Allen  Rolston,  of  Lancaster,  Dean  Davis,  and  Fogle  &  Fogle, 
of  Lancaster,  for  appellant. 

Higbee  &  Mills,  of  Lancaster,  Palmer  Trimble,  of  Keokuk, 
Iowa,  and  O.  M.  Spencer,  of  St.  Joseph,  for  respondent. 

Blair,  C.  This  is  a  proceeding  under  sections  3223-3225,  R. 
S.  1909,  to  recover  from  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  accumulated  penalties  for  abandoning  a  depot  and 
station  at  Guinn,  Mo.,  without  being  authorized  by  the  board  of 
railroad  and  warehouse  commissioners  so  to  do.  The  trial  court 
gave  judgment  for  defendant,  and  plaintiff  appealed.  In  the 
answer  it  is  averred  that  the  statute  under  w^hich  the  action  was 
instituted  denies  defendant  the  equal  protection  of  the  laws,  de- 
prives it  of  its  property  without  due  process  of  law,  and  impairs 
the  obligation  of  its  contract  w^th  one  Dean  who,  the  petition  al- 
leges, in  1887  conveyed  certain  land  to  defendant's  predecessor 
in  title  in  consideration  of  the  erection  of  a  depot  on  the  line  of 
railway  now  owned  and  operated  by  defendant. 
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• 

In  the  view  we  take  of  the'  case,  there  is  but  one  question  it  is 
necessary  to  discuss.  State  and  federal  Constitutions  guarantee 
defendant  the  equal  protection  of  the  laws,  and  the  right  to  such 
protection  it  is  necessary  to  maintain.  The  first  section  of  the 
act  the  constitutionality  of  which  is  drawn  in  question  in  this 
case  reads  as  follows:  "Sec.  3223.  Depots  to  be  maintained  at 
agreed  places. — Where  the  right  of  way  for  the  construction  of 
a  railroad  has  been  granted  over  and  across  any  tract  or  tracts 
of  land  in  this  state,  or  any  donation  made  to  and  accepted  by 
any  railroad  corporation  in  consideration  of  the  location  of  a 
depot  at  a  specified  place  upon  such  railroad,  and  such  depot  has 
been  constructed  at  the  place  so  agreed  upon  and  a  post  office 
has  been  established  there  and  a  village  or  town  built  at  said 
place,  it  shall  be  the  duty  of  the  company  managing  and  operat- 
ing any  such  railroad  (whether  it  be  the  original  corporation  to 
which  said  grant  or  donation  was  made,  or  a  corporation  succeed- 
ing to  the  rights  of  such  original  company)  to  keep  and  maintain 
a  depot  in  charge  of  a  resident  agent  at  said  place  or  places,  and 
to  furnish  all  proper  and  suitable  facilities  for  the  shipment  of 
freight  and  the  transportation  of  passengers  to  and  from  said 
station."  The  second  section  provides  that,  befofe  abandoning 
a  depot  of  the  class  defined,  a  hearing  must  be  had  before  the 
board  of  railroad  and  warehouse  commissioners  and  an  order 
permitting  the  abandonment  secured.  It  is  also  provided  that  the 
liability  of  the  company  to  the  donor  of  right  of  way,  etc.,  shall 
not  be  affected  by  the  act.  The  third  section  prescribes  heavy 
penalties  for  abandoning  a  depot  without  complying  with  the  pro- 
visions of  the  second  section,  authorizes  an  action  to  recover 
such  penalties,  and  empowers  the  court  to  allow  an  attorney's 
fee  in  case  of  a  recovery.  It  is  to  be  observed  that,  though  a 
depot  has  been  erected  at  a  given  place,  a  post  office  established, 
and  a  village  or  town  built  there,  the  act  is  yet  inapplicable  un- 
less there  is  present  one  further  element ;  i.  e.,  the  depot  must  be 
one  which  has  been  erected  in  consideration  of  a  donation  of 
lands  to  the  railway  company. 

[1,  2]  The  constitutional  prohibitions  against  class  legislation 
and  the  denial  of  equal  protection  of  the  laws  in  no  wise  deprive 
the  Legislature  of  all  discretion  in  the  matter  of  defining  the 
classes  to  which  its  enactment  shall  apply,  and  it  is  only  when  the 
classification  attempted  is  arbitrary,  unreasonable,  and  unjust 
that  these  constitutional  provisions  inhibit  such  legislative  action. 
The  Legislature's  broad  discretion  with  respect  to  the  classifying 
of  persons  and  objects  for  the  purposes  of  legislation  is  not  at 
all  subject  to  revision  by  the  courts,  however  unwisely  it  may 
seem  to  have  been  exercised  in  an  occasional  particular  instance. 
When,  however,  it  clearly  and  beyond  a  reasonable  doubt  appears 
that  the  legislative  power  has  been  transcended,  and  that  a  par- 
ticular act  arbitrarily,    unjustly,  and  unreasonably    marks  par- 
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ticular  persons  or  things  as  the  objects  of  burdensome  legislation, 
and  exempts  therefrom  others  of  the  same  natural  class,  it  is 
necessary  to  point  out  that  fact  and  give  to  the  constitutional 
provisions  in  question  their  intended  effect. 

[3]  It  is  settled  law  that  a  classification  for  legislative  pur- 
poses "must  always  rest  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be  made  arbitrarily  and 
without  any  such  basis'*  (Gulf,  Colorado  &  Santa  Fe  Railroad 
Co.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666;  Bill- 
ings V,  Illinois,  188  U.  S.  97,  23  Sup.  Ct.  272,  47  L.  Ed.  400; 
State  V.  Loomis,  115  Mo.  loc.  cit.  314,  22  S.  W.  350,  21  L.  R.  A. 
789;  Powell  v.  Sherwood,  162  IMo.  605,  63  S.  W.  485;  State  v. 
Gregory,  170  Mo.  loc.  cit.  604,  605,  71  S.  W.  170;  State  v.  Cant- 
well,  179  Mo.  loc.  cit.  265,  78  S.  W.  569;  State  v.  Tower,  185 
Mo.  loc.  cit.  94,  84  S.  VV.  10,  68  L.  R.  A.  402 ;  State  v.  Swagerty, 
203  Mo.  loc.  cit.  523,  102  S.  W.  483,  10  L.  R.  A.  (N.  S.)  601, 
120  Am.  St.  Rep.  671,  11  Ann.  Cas.  725;  State  ex  inf.  v.  Stand- 
ard Oil  Co.,  218  Mo.  loc.  cit.  369,  116  S.  W.  902),  and  also  that 
the  distinction  observed  in  marking  the  boundaries  of  the  class 
to  which  the  resulting  enactment  shall  apply  must  be  one  which 
"is  not  arbitrary,  but  rests  upon  some  reason  of  public  policy 
growing  out  of  the  condition  of  the  business  of  such  class" 
(State  V.  Swagerty,  supra,  203  Mo.  loc.  cit.  525,  102  S.  W.  485, 
10  L.  R.  A.  (N.  S.)  601,  120  Am.  St.  Rep.  671,  11  Ann.  Cas. 
725,  and  cases  cited).  It  "must  be  grounded  upon  a  reason  of 
a  public  nature"  (Brady  v.  Mattern,  125  Iowa,  loc.  cit.  163,  100 
N.  W.  358,  106  Am.  St.  Rep.  291 ;  Kane  v,  Erie  R.  Co.,  133  Fed. 
686,  67  C.  C.  A.  loc.  cit.  658,  68  L.  R.  A.  788),  and  "must  be  of 
such  a  nature  as  to  mark  the  objects  thus  designated  as  peculiarly 
requiring  exclusive  legislation,"  and  "as  will,  in  some  reasonable 
degree  at  least,  account  for  or  justify  the  restriction  of  legisla- 
tion" (State  V.  Hammer,  42  N.  J.  Law,  440).  The  soundness  of 
these  principles  is  undenied  and  logically  undeniable,  and  it  re- 
mains to  compare  the  act  in  question  with  the  standard  they  fix. 

[4,  5]  It  is  unquestionably  within  the  competency  of  the  Leg- 
islature to  enact  laws  applicable  to  railroads  as  a  distinct  class, 
and  it  is  undoubtedly  true  that  when  a  depot  has  been  erected 
and  opened  to  the  public,  and  a  town  or  village  built  at  the  place, 
the  Legislature  might  constitutionally  interpose  restrictions  upon 
the  removal  of  the  depot,  and  require,  as  a  prerequisite  thereto, 
the  submission  of  the  question  as  to  the  propriety  of  such  re- 
moval to  investigation  by  J:he  railroad  and  warehouse  commission 
or  other  competent  tribunal.  Its  right  to  thus  limit  the  power  of 
railroad  companies  to  remove  depots  under  the  circumstances 
mentioned  arises  out  of  its  power  to  enforce  the  duty  of  such 
companies  to  provide  and  maintain  facilities  adequate  for  the 
public  needs,    and  the  distinctive  facts  recited    would  certainly 
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afford  sufficient  basis  for  the  enactment  of  legislation  of  the  kind 
referred  to  applicable  to  the  class  of  depots  marked  out  thereby. 
Such  a  classification  would  clearly  rest  upon  a  distinction  of  a 
public  nature,  would  create,  in  effect,  but  a  rule  of  evidence  cast- 
ing upon  the  railroad  company  the  burden  of  proving  the  lack  of 
necessity  for  a  depot  at  such  a  place  (People  v.  Board  of  R. 
Com'rs,  158  N.  Y.  421,  53  N.  E.  163),  and  would  operate  alike 
upon  all  railroads  in  the  state  in  every  case  which  the  reason  of 
the  situation  affected.  The  act  under  consideration,  however, 
goes  further.  Out  of  the  class  mentioned  it  selects  a  part  only, 
and  to  that  part  alone  is  applicable,  the  line  of  severance  depend- 
ing upon  whether  the  depot  affected  was  erected  in  considera- 
tion of  a  donation  of  land  to  the  company.  What  just  relation 
does  the  consideration  for  land  on  or  near  which  the  depot  is  lo- 
cated bear  to  the  object  of  legislation  of  this  kind?  How  can  it 
be  said  in  any  sense  to  be  relevant  to  the  question  whether  the 
public  needs  at  the  olace  are  such  as  to  require  the  maintenance 
there  of  a  depot?  As  between  themselves,  the  act  leaves  the 
donor  and  the  donee  company  exactly  where  they  were  so  far  as 
concerns  the  former's  right  to  damages  for  the  removal  of  the 
depot.  The  penalty  prescribed,  if  collected,  necessarily  goes  to 
the  school  fund,  and  not  to  the  donor.  The  act  arbitrarily  selects 
those  railroads  which  have  erected  depots  in  compliance  with  an 
agreement  to  erect  them  in  consideration  of  donations,  but  ex- 
empts from  its  application  all  other  roads,  despite  the  fact  that 
the  distinction  observed  is  grounded  on  no  reason  of  a  public 
nature,  and  bears  no  relation  to  the  reason  for  the  enactment  of 
legislation  relative  to  the  removal  of  depots ;  i.  e.,  the  need  of  the 
public  for  depot  facilities  at  the  place  affected.  To  thus  subject 
a  part  of  a  natural  class  of  persons  or  corporations  to  burden- 
some penalties,  restrict  their  freedom  of  action,  and  leave  others 
of  the  same  class  unburdened  and  unrestricted,  constitutes  such 
a  denial  of  the  equal  protection  of  the  laws,  such  an  arbitrary, 
unreasonable,  and  unjust  classification,  as  to  invalidate  the  act  by 
which  these  things  are  attempted. 

[6]  Of  course,  it  is  not  possible  to  eliminate  the  objectionabl^e 
qualification  since  we  have  no  power  to  extend,  by  such  construc- 
tion, the  scope  of  the  statute,  and  make  it  applicable  to  those  to 
whom  the  Legislature  never  intended  it  should  apply.  State,  ex 
rel.  V.  Railway,  195  Mo.  loc.  cit.  250,  93  S.  W.  784,  113  Am.  St. 
Rep.  611. 

We  have  no  recourse  but  to  hold  the  act,  in  its  present  form, 
invalid,  and  affirm  the  judgment  of  the  trial  court. 

RoE,  C,  concurs. 

Per  Curiam.  The  foregoing  opinion  of  Blair,  C,  is  adopted 
as  the  opinion  of  the  court.    All  concur. 
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Chicago,  B.  &  Q.  Ry.  Co.  v,  Williams. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  October  21.  1912.) 

[200   Fed.   Rep.   207.] 

Carriers — Transportation  of  Live  Stock — Caretaker — Passenger  for 
Hire.* — Where  a  cattle  transportation  contract  provided  that  a  care- 
taker representing  the  shipper  should  accompany  them  and  should 
care  for  the  cattle  en  route,  with  the  right  to  ride  on  the  stock  train 
in  which  they  were  transported  in  consideration  of  a  reduced  freight 
rate  charged  for  the  transportation  of  the  cattle,  the  caretaker,  while 
riding  on  the  train,  was  a  passenger  for  hire,  to  whom  the  carrier 
owed  the  highest  degree  of  care  consistent  with  the  practical  oper- 
ation of  the  train. 

Carriers — Transportation  of  Cattle — Caretaker — Release  of  Liabil- 
ity .t — A  provision,  in  a  pass  given  by  a  carrier  to  a  caretaker  accom- 
panying stock,  releasing  the  carrier  from  all  liability  for  personal 
injuries  occasioned  by  the  negligence  of  the  carrier  or  otherwise,  is 
void  as  agaiiiSt  public  policy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri ;  Charles  F.  Amidon,  Judge. 

Action  by  Edgar  C.  Williams  against  the  Chicago,  Burlington 
&  Quincy  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

September  26,  1903,  Edgar  C.  Williams  and  the  Chicago,  Bur- 
lington &  Quincy  Railway  Company  made  and  entered  into  a 
contract,  the  material  parts  of  which  are  as  follows: 

"Burlington  Route.    Live  Stock  Contract. 
'Issued  by  Chicago,  Burlington  &  Quincy  Railroad  Company, 
"Lessee  of  the  Lines  Enumerated  Above. 
"Agents  will  permit  only  the  names  of  the  owners  or  bona  fide 

♦For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son accompanying  a  shipment  of  live  stock  is  a  passenger;  see  ex- 
tensive note,  43  R.  R.  R.  322.  66  Am.  &  Eng.  R.  Cas.,  N.  S..  322; 
Szczepanski  v.  Chicago,  etc.,  R.  Co.  (Wis.),  43  R.  R.  R.  49.  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  49. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  a  passenger  on  a  freight  or  mixed  train,  see  extensive  note, 
1  R.  R.  R.  7,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7;  last  foot-note  of  White 
V,  Illinois  Cent.  R.  Co.  (Miss.).  41  R.  R.  R.  520.  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  520;  Lawrence  v.  Kaul  Lumber  Co.  (lAla.).  41  R.  R.  R. 
141,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  Kennedy  i\  Chesapeake  & 
O.  Ry.  Co.  (\V.  Va.).  40  R.  R.  R.  152.  63  Am.  &  Eng.  R.  Cas.,  N. 
S.,  152;  first  foot-note  of  St.  Louis,  etc..  R.  Co.  v.  Hartung  (Ark.), 
47  R.  R.  R.  142.  60  Am.  &  Eng.  R.  Cas.,  X.  S..  142. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  power  of 
a  carrier  of  passengers  to  exempt  itself  from  liability  for  personal 
injuries  sustained  by  passengers,  see  extensive  note.  39  R.  R.  R. 
505,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  505;  second  foot-note  of  Pitts- 
burgh, etc..  R.  Co.  V.  Brown  (Ind.),  43  R.  R.  R.  660,  66  Am.  &  Eng. 
R.  Cas.,  N.  S.,  660. 
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employees,  who  accompany  the  stock,  to  be  entered  on  the  back 
of  the  contract,  without  regard  to  passes  allowed  by  number  of 
cars. 

"The  contract,  when  indorsed  by  the  person  or  persons  in 
charge,  and  signed  in  ink  by  agent,  will  entitle  such  person  or 
persons  to  ride  on  same  train  with  stock  to  care  for  same,  but 
will  not  entitle  holder  of  contract  to  ride  on  any  other  train,  nor 
will  contract  be  accepted  for  passage  on  any  passenger  train. 

'^Conductor  of  freight  train  must  punch  contract,  or  in  absence 
of  punch  will  indorse  his  name  on  back  of  contract  when  pre- 
sented for  passage. 

*Xive  stock  contracts  are  not  good  for  return  passage.  Par- 
ties entitled  to  return  passage  will  be  provided  with  return  ticket 
on  application  to  proper  office.  Conductors  will  be  held  strictly 
responsible  for  permitting  persons  to  ride  on  stock  contracts,  ex- 
cept when  in  charge  of  live  stock. 

Number  and  No.  of 

Xo.  of  Waybill.  Initial  of  Car.        Animals  in  Each  Car. 

42  50043Q  17 

43  16168Q  17 

"Read  the  Contract. 

"Robertson,  Mo.,  Station. 

"This  contract,  made  and  entered  into  this  26th  day  of  Sept., 
1903,  by  and  between  Ed  W^illiams,  of  Robertson,  of  the  first 
part,  and  the  Chicago,  Burlington  &  Quincy  Railway  Company, 
of  the  second  part. 

"Witnesseth,  that  for  and  in  consideration  of  23^  per  cwt., 
subject  to  minimum  weights  as  shown  in  published  tariffs,  the 
said  railway  company  agrees  to  transport  2  cars  loaded  with  cat- 
tle (number  of  cars,  number  of  waybill,  and  number  of  animals 
as  noted  above),  from  Robertson  to  U.  S.  yds.  consigned  to 
Drumm  Com.  Co. ;  and  the  said  first  party,  in  consideration 
thereof,  agrees  to  deliver  the  said  animals,  to  the  said  railway 
company,  for  transportation  between  the  points  aforesaid  upon 
the  following  terms,  viz. : 

"That,  whereas,  the  said  first  party,  before  delivering  the  said 
animals  to  said  railway  company,  demanded  to  be  advised  of  the 
rate  to  be  charged  for  the  carriage  of  said  animals,  as  aforesaid, 
and  thereupon  was  offered  by  the  said  railway  company  alter- 
native rates  proportionate  to  the  value  of  the  said  animals,  such 
value  to  be  fixed  and  declared  by  the  first  party  or  his  agent ;  and 

"Whereas,  such  alternative  rates  are  made  in  pursuance  of  the 
provisions  relating  thereto  of  the  classification  of  freights 
adopted  as  regulations  by  the  said  railway  company,  and  fully 
set  forth  as  follows,  to  wit : 

"Live  Stock. — Ratings  given  above  are  based  upon  declared 
valuations  by  shippers,  not  exceeding  the  following: 
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Each  horse  or  pony  (gelding,  mare  or  stallion), 

mule  or  jack  $100.00 

Each  ox,  bull  or  steer 50.00 

Each  cow  30.00 

Each  calf   10.00 

Each  hog  10.00 

Each  sheep  or  goat 3.00 

"When  the  declared  value  exceeds  the  above,  an  addition  of  25 
per  cent,  will  be  made  to  the  rate  for  each  100  per  cent.,  or  frac- 
tion thereof,  of  additional  'declared  valuation  per  head,'  which 
said  alternative  rates  are  fully  shown  in  and  upon  the  regular 
tariffs  and  classifications  printed,  published  and  posted  by  the 
said  company  as  required  by  law;  and 

** Whereas,  the  first  party,  in  order  to  avail  himself  of  said  al- 
ternative rates,  and  to  secure  the  benefit  thereof,  has  declared, 
and  does  hereby  declare  said  animals  to  be  of  the  value  as  fol- 
lows, to  wit :  Each  steer,  value,  $50.00.  To  which  value  the  rate 
aforesaid  is  proportioned  by  the  classifications  and  tariffs  afore- 
said: 

"Now,  in  consideration  of  the  premises  and  of  the  foregoing, 
it  is  expressly  agreed  that  for  all  purposes  connected  with,  re- 
sulting from,  or  in  any  manner  growing  out  of  this  contract,  and 
the  transportation  of  the  said  animals  pursuant  thereto,  the  value 
of  the  said  animals,  and  of  each  thereof,  shall  in  no  case  exceed 
the  said  valuation. 

**It  is  further  agreed,  in  consideration  of  the  alternative  rate 
so  made  by  the  said  railway  company  and  accepted  by  the  first 
party,  that  in  case  of  loss  or  of  damage  to  said  animals,  whether 
resulting  from  accident  or  negligence  of  said  railway  company, 
or  its  servants,  the  said  railway  company  shall  not  be  liable  in  ex- 
cess of  the  actual  loss  or  damage;  and  in  no  case  shall  the  said 
railway  company  be  liable  in  any  manner  in  excess  of  the  agreed 
valuation  upon  each  animal  lost  or  damaged.  Nor  shall  said  rail- 
way company  be  liable  for  loss  or  damage  after  delivery  to  any 
connecting  line,  nor  for  any  loss  or  damage  not  incurred  upon 
its  own  line ;  but  nevertheless,  in  the  event  that  the  said  animals 
are  to  be  transported  beyond  the  line  of  the  railway  of  the  sec- 
ond party  upon  and  by  any  connecting  line  forming  a  part  of  tlie 
system  known  as  the  'Burlington  System,'  then  it  is  expressly 
nnderstood  and  agreed  that  this  contract  shall  be  for  and  shall 
inure  to  the  benefit  of  the  corporation  operating  such  connecting 
line,  and  such  connecting  line  shall  be  liable  to  perform  all  the 
obligations  of  this  contract. 

"It  is  further  agreed  that  the  said  railway  company  shall  in  no 
case  be  liable  for  any  loss  or  damage  to  said  animals,  unless  a 
claim  shall  be  made  in  writing  by  the  owner  or  owners  thereof, 
or  his  or  their  agents,  and  delivered  to  a  general  freight  agent 
of  the  said  railway  company,  or  to  the  agent  of  said  railway 
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company  at  the. station  from  which  the  animals  are  shipped,  or 
to  the  agent  at  the  point  of  destination,  within  ten  (10)  days 
from  the  time  the  said  animals  are  removed  from  the  cars.  And 
in  case  of  loss  or  damage  upon  any  connecting  line,  such  con- 
necting line  shall  not  be  in  any  manner  liable  unless  claim  shall 
be  made  in  like  manner  in  writing  to  such  general  officer  or  agent 
of  such  connecting  line. 

**And  in  consideration  of  free  transportation  for  one  person, 
designated  by  the  first  party,  hereby  given  by  said  railway  com- 
pany, such  persons  to  accompany  the  stock,  it  is  agreed  that  the 
said  cars,  and  the  said  animals  contained  therein,  are  and  shall 
be  in  the  sole  charge  of  such  persons,  for  the  purpose  of  attention 
to  and  care  of  the  said  animals,  and  that  the  said  railway  com- 
pany shall  not  be  responsible  for  such  attention  and  care,  and, 
further,  that  the  second  party  shall  not  be  liable  to  the  first  party, 
or  any  of  his  servants,  agents  or  copartners,  or  other  person,  car- 
ried pursuant  to  this  contract,  for  any  injury  or  damage,  from 
whatever  cause,  suffered  or  incurred  while  being  so  carried.  And 
the  first  party  agrees  that,  before  setting  out  upon  the  journey,  he 
will  fully  inform  each  of  the  persons  to  be  carried  pursuant  hereto 
of  the  provisions  of  this  contract  in  this  regard. 

"It  is  agreed  that  the  said  animals  are  to  be  loaded,  unloaded, 
watered  and  fed  by  the  owner  or  his  agents  in  charge;  that  the 
second  party  shall  not  be  liable  for  loss  from  theft,  heat  or  cold, 
jumping  from  car,  or  other  escape,  injury  in  loading  or  unload- 
ing, injury  which  animals  may  cause  to  themselves  or  each  other, 
or  w^hich  result  from  the  nature  or  propensities  of  such  animals ; 
and  that  the  railway  company  does  not  agree  to  deliver  the  stock 
at  destination  at  any  specified  time,  nor  for  any  particular  market. 

"Witness  the  name  of  the  railway  company  by  its  agent,  and 
the  hand  of  the  first  party,  the  day  and  year  first  above  written. 

**Chicago,  Burlington  &  Quincy  Railway  Company, 

"By  C.  M.  Holt,  Agent. 
"Ed.  Williams,  Shipper. 
This  original  must  be  signed  by  shipper  and  agent. 

"Chicago,  Burlington  &  Quincy  Railway  Company. 

"Live  Stock  Contract. 
"Nos.  of  Cars,  2. 

"Parties  actually  in  charge  of  and  accompanying  within  named 
stock  must  write  their  own  names  in  ink  here. 

Ed  Williams. 

'Tarties  in  charge  have  written  their  own  names  above. 

"C.  M.  Holt,  Agent,  Robertson  Station." 

Williams  started  with  the  cattle  as  caretaker,  owner,  and  ship- 
per, and  while  on  his  journey  at  a  point  near  the  town  of  Clarence, 
in  the  state  of  Missouri,  while  he  was  sitting  in  the  caboose  at- 
tached to  the  stock  train,  said  train  was  stopped  with  such  sud- 
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denness  that  Williams  was  thrown  from  his  seat  against  the 
corner  of  a  wooden  box  inclosing  the  water  tank,  and  thence 
across  the  end  of  the  caboose,  rendering  him  insensible  for  a 
considerable  space  of  time,  and  inflicting  on  him  serious  personal 
injury.  He  brought  this  action  to  recover  damages  for  his  inju- 
ries, alleging  that  they  were  caused  by  the  negligence  of  the  rail- 
way company.  The  jury  returned  a  verdict  in  his  favor,  upon 
which  judgment  was  entered.  The  railway  company  has  re- 
moved the  case  here,  assigning  various  rulings  of  the  trial  court 
as  error. 

H.  C.  Timmonds,  of  Kansas  City,  Mo.  (O.  M.  Spencer,  of  St. 
Joseph,  Mo.,  IVilliam  Warner,  O.  H.  Dean,  and  IV.  D.  McLeod, 
all  of  Kansas  City,  Mo.,  and  Hale  Holden,  of  Chicago,  111.,  on  the 
brief),  for  plaintiff  in  error. 

James  M.  Sandusky  and  D.  C.  Allen,  both  of  Liberty,  Mo. 
(Sydney  G.  Sandusky,  of  Liberty,  Mo.,  on  the  brief),  for  de- 
fendant in  error. 

Before  Carland,  Circuit  Judge,  and  W.  H.  Munger,  District 
Judge. 

Carland,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  We  have  carefully  examined  the  record,  and  are  satisfied 
that  all  questions  of  fact  were  fairly  left  to  the  jury,  that  there 
was  evidence  to  go  to  the  jury  upon  the  question  of  negligence, 
and  that  the  whole  case  depended  upon  whether  or  not  the  trial 
judge  declared  the  law  of  the  case  to  the  jury  correctly.  The 
trial  judge  charged  the  jury  as  follows: 

**I  charge  you,  as  a  matter  of  law,  that  the  plaintiff  on  that 
train  upon  which  he  was  injured  was  a  passenger  for  hire,  and 
the  defenclant  owed  him  as  such  the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  that  train." 

[2]  With  reference  to  the  clause  of  the  contract  which  pur- 
ported to  release  the  railway  company  from  all  liability  for  in- 
juries suffered  by  Williams,  either  by  reason  of  the  negligence 
of  the  railway  company,  its  servants  or  otherwise,  the  trial  court 
charged  the  jury  as  follows: 

"I  charge  you,  gentlemen,  as  a  matter  of  law,  that  that  provi- 
sion of  the  contract  is  void.  Jt  is  void  out  of  grave  and  import- 
ant considerations  of  public  policy,  which  it  is  not  necessary  for 
me  to  explain  to  you  in  detail.  It  being  void  as  a  matter  of  law, 
it  would  be  highly  improper  for  you  to  give  it,  in  passing  upon 
the  issues  of  fact,  any  consequence  or  consideration  whatever.'* 

Both  of  these  charges  were  excepted  to,  and  are  now  assigned 
as  error. 

We  are  of  the  opinion  that  the  facts  in  this  case  bring  it  within 
the  rule  announced  by  the  Supreme  Court  in  the  case  of  Rail- 
road Company  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627.    We 
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have  this  day,  in  the  case  of  Lanson  B.  C.  Kirkendall  v.  Union 
Pacific  Railroad  Company,  200  Fed.  197,  117  C.  C.  A.  — ,  fol- 
lowed the  Lockwood  Case,  and  stated  at  length  our  reasons  for 
so  doing.  It  would  be  unnecessary  repetition  to  again  state  them 
here. 

Upon  the  authority  of  the  Lockwood  Case  and  the  Kirkendall 
Case,  the  judgment  of  the  court  below  must  be  affirmed. 

And  it  is  so  ordered. 


Williams  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Mississippi,  Oct.  21,  1912.) 

[59  So.  Rep.  850.] 

Railroads — Maintenance  of  Waiting  Rooms — Common-Law  Obli- 
gation.*— The  common  law  requires  carriers  of  passengers  to  keep 
their  waiting  rooms  open  and  comfortably  heated  for  a  reasonable 
time  before  and  after  the  arrival  and  departure  of  trains,  and  the 
court,  in  determining  what  is  a  reasonable  time,  must  know  all  the 
facts. 

Railroads — Maintenance  of  Waiting  Rooms — Statutory  Obligation. 
— Code  1906.  §  4867,  providing  that  every  railroad  shall  keep  rooms 
open  for  the  reception  of  passengers  at  all  passenger  stations  at  least 
one  hour  before  the  arrival  of  passenger  trains,  fixes  a  minimum 
time,  and  the  penajty  imposed  is  recoverable  where  a  company  falls 
short  of  such  time;  but  the  minimum  time  does  not  bar  a  recovery, 
where  the  facts  show  that  the  company  should  have  kept  the  rooms 
open  and   comfortable  for  a  longer  period. 

Railroads — Maintenance  of  Waiting  Rooms — Statutory  Obligation. 
— ^The  statute  does  not  apply  to  union  stations,  in  so  far  as  the  mini- 
mum time  may  be  taken  as  a  guidance  to  the  jury  in  arriving  at 
what  is  a  reasonable  time,  and  where  the  schedules  of  trains  entering 
a  union  station  are  so  different  that  a  passenger  of  either  road  may 
be  compelled  to  wait  at  the  station  a  long  time,  the  statute  does  not 
apply;  but  the  jury  must  consider  the  facts,  and  determine  whether 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
keep  stations  and  depots  open  for  the  accommodation  of  passengers, 
see  foot-note  of  Draper  v.  Evansville,  etc.,  R.  Co.  (Ind.),  18  R.  R. 
R.  255,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  255,  where  all  those  preceding 
it  are  collected;  last  foot-note  of  Texas  Midland  R.  Co.  v.  Geraldon 
(Tex.).  37  R.  R.  R.  106,  60  Am.  &  Eng.  R.  Cas..  N.  S..  106;  Bates 
V.  Chicago,  etc.,  R.  Co.  (Wis.),  35  R.  R.  R.  173,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  173. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  keep  the  waiting  rooms  at  its  depots  heated, 
sec  second  foot-note  of  Brackett  v.  Southern  R.  Co.  (S.  Car.),  40 
R.  R.  R.  679,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  679,  where  all  those 
preceding  it  are  collected. 
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the  companies  maintaining  the  union  depot,  or  either  of  them,  were 
negligent  in  failing  to  keep  the  rooms  comfortable  for  a  passenger 
entering  the  station  on  one  carrier,  with  a  view  of  leaving  by  another 
carrier. 

Railroads — Failure  to-  Maintain  Rooms  in  Station  in  Proper  Condi- 
tion for  Passengers — Liability. — Where  two  carriers  maintained  a 
union  station  at  a  point  of  intersection,  in  charge  of  an  agent  acting 
for  both  carriers,  and  the  room  for  passengers  was  not  kept  in  a 
comfortable  condition,  and  a  passenger  entering  the  station  by  one 
carrier  was  injured  in  consequence  thereof,  while  awaiting  for  a 
train  of  the  other  carrier,  the  passenger  could  sue  both  carriers,  or 
either  of  them,  and  recover  the  damages  sustained  in  consequence 
of  the  failure  to  maintain  the  room  in  a  comfortable  condition  for 
a  reasonable  time  before  the  departure  of  the  train. 

Appeal  from  Circuit  Court,  Sunflower  County;  J.  C,  Ward, 
Special  Judge. 

Action  by  Mary  B.  Williams  against  the  Southern  Railway 
Company.  From  a  judgment  granting  insufficient  relief,  plain- 
tiff appeals.    Reversed  and  remanded. 

Chapman  &  Williams,  of  Indianola,  for  appellant. 
Catchings  &  Catchings,  of  Vicksburg,  for  appellee. 

Cook,  J.  ^frs.  Mary  B.  Williams,  appellant,  took  passage  on 
the  passenger  train  of  the  Yazoo  &  Mississippi  Valley  Railroad 
Company  at  Shaw,  for  the  purpose  of  going  to  Elizabeth,  and 
from  there  to  Indianola.  Elizabeth  is  a  junction  point  between 
the  Yazoo  &  Mississippi  Valley  Railroad  and  the  Southern  Rail- 
way Company,  appellee.  These  two  railroads  have  a  union  sta- 
tion and  a  joint  agent  at  Elizabeth,  and  the  waiting  rooms  for 
the  passengers  of  either  and  both  roads  are  the  same.  The  day 
on  which  the  alleged  injury  for  which  this  suit  was  instituted 
occurred  was  an  unusually  cold  day,  and  when  appellant  arrived 
at  Elizabeth  she  says  she  found  the  panes  in  the  windows  of  the 
v/aiting  room  broken  out  and  the  door  open,  and  could  not  be 
closed,  and  the  room  was  entirely  unheated ;  that  she  had  to  and 
did  remain  in  this  room  for  two  hours  before  the  arrival  of  the 
train  of  the  Southern  Railway.  Mrs.  Williams  contracted  a  se- 
vere cold,  which  manifested  itself  immediately  after  this  expos- 
ure, and  she  suffered  great  discomfort  and  physical  suffering 
during  her  enforced  occupancy  of  the  waiting  room.  The  court 
submitted  the  case  to  the  jury,  with  instructions,  the  correctness 
of  which  is  challenged,  and  the  jury  returned  a  verdict  in  favor 
of  appellant  for  $100.  If  what  Mrs.  Williams  said  about  the 
conditions  surrounding  her  while  she  was  waiting  for  her  train 
is  true,  and  there  is  practically  nothing  in  the  record  to  contra- 
dict her  story,  the  small  sum  given  her  by  the  jury  suggests  that 
something  went  wrong  in  the  trial,  and  appellant  points  out  to 
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this  court  what  she  insists  will  account  for  the  small  compensa- 
tion allowed  her  by  the  jury,  in  the  law  announced  for  the  jury's 
guidance  by  the  trial  judge. 

[1]  In  order  to  make  clear  our  views  of  the  law  applicable  to 
the  facts  of  the  present  case,  and  to  differentiate  it  from  any  of 
the  cases  cited  by  appellee,  it  is  necessary  to  keep  in  mind  that 
the  station  at  Elizabeth  was  a  union  station,  and  all  of  the  busi- 
ness of  both  companies  was  intrusted  to  one  and  the  same  man. 
The  passengers  of  the  Yazoo  &  Mississippi  Valley  Company  go- 
ing north  and  south,  and  the  passengers  of  the  appellee  going 
east  and  west,  who  desired  to  transfer  at  this  point  from  the  one 
road  to  the  other,  were  invited  by  each  of  these  companies  to 
await  the  arrival  of  their  train  in  the  joint  waiting  room  of  the 
two.  It  is  unnecessary  to  cite  authorities  for  the  statement  that 
the  common  law,  in  the  absence  of  any  statute,  requires  all  com-  , 
mon  carriers  of  passengers  to  keep  their  waiting  rooms  open  and 
comfortably  heated  for  a  reasonable  time  before  and  after  the 
arrival  and  departure  of  all  trains,  and,  for  the  courts  to  deter- 
mine what  is  a  reasonable  time,  it  is  important  to  know  all  of  the 
facts  and  circumstances  going  to  make  up  the  case  to  be  decided. 

[2]  The  trial  court  applied  section  4867  of  the  Code  of  1906 
to  this  case,  and  fixed  one  hour  as  the  maximum  time  for  which 
the  railroad  company  is  required  to  keep  its  waiting  rooms  open 
and  heated  before  the  arrival  of  trains,  and  also  assumed  that 
the  Yazoo  &  Mississippi  Valley  Company,  and  not  the  defendant 
company,  was  liable  for  the  half  hour  which  elapsed  between  the 
time  Mrs.  Williams  arrived  at  the  station  and  one  hour  before 
the  arrival  of  the  Southern  train  en  route  to  Indianola,  the  ulti- 
mate destination  of  appellant.  Stated  differently,  the  court,  by 
its  instructions,  held  that,  when  appellant  arrived  at  Elizaljeth 
from  Shaw,  it  was  one  hour  and  a  half  before  the  arrival  of  the 
Southern  train  bound  for  Indianola,  and  that  the  Valley  Com- 
pany and  not  the  appellee,  owed  her  the  duty  to  make  her  com- 
fortable for  one-half  hour  after  the  departure  of  its  train,  and 
that  the  appellee  company  owed  her  no  duty,  except  the  one 
hour  before  the  arrival  of  its  train.  It  followed  from  this  con- 
struction of  the  statute,  and  from  its  application  to  the  present 
case,  that  all  of  appellant's  discomfort,  suffering,  and  disease, 
attributable  to  the  stay  in  the  waiting  room  for  the  first  half 
hour,  must  be  charged  to  the  road  which  brought  her  to  Eliza- 
beth, and  credited,  in  the  general  apportioning  of  burdens,  to  the 
appellee  road.  This  is  the  law  which  the  court  did  give  to  the 
jury. 

We  think  that  the  trial  court's  interpretation  of  the  statute 
was  erroneous.  The  statute  fixes  "at  least  one  hour  before  the 
arrival,"  and  the  penalty  is  recoverable  if  the  company  falls 
short  of  this  time.  We  think,  however,  that  section  4867  has  no 
application  to  the  facts  of  the  present  case.    The  minimum  time 
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fixed  in  this  statute  can  never  be  used  to  bar  a  recovery  in  any 
case  brought  by  an  individual  against  a  railroad,  where  the  facts 
show  that  the  company  should  have  kept  the  rooms  open  and 
comfortable  for  a  longer  period  of  time.  The  Supreme  Court 
of  Texas,  construing  the  statute  of  that  state,  very  similar  to 
ours,  took  the  view  announced  by  us.  Railroad  Co.  v.  Cornelius, 
10  Tex.  Civ.  App.  125,  30  S.  W.  720.  The  old  maxim,  "Circum- 
stances alter  cases,"  applies  here. 

[3]  We  think  the  statute  was  not  intended  to  apply  to  union 
stations  at  all,  in  so  far  as  the  minimum  time  may  be  taken  as  a 
guidance  to  the  jury  in  arriving  at  what  is  a  reasonable  time. 
The  schedules  of  the  road  running  north  and  south  and  the 
schedules  of  the  road  running  east  and  west  are  so  entirely  dif- 
ferent, and  the  time  when  passengers  of  either  road  may  be  com- 
pelled to  wait  at  the  union  station  vary  so  widely  (or  may  vary 
so  widely),  that  the  statute  cannot  be  made  to  apply  at  all.  The 
jury  should  take  into  consideration  that  the  discomfort  and  suf- 
fering of  plaintiff  below,  if  any,  was  endured  at  the  joint  station 
of  the  two  companies,  aud  from  all  the  facts  of  the  case,  whether 
both  companies,  or  one  of  the  companies,  were  negligent  in  fail- 
ing to  keep  the  fires  burning  on  this  bitter  cold  day.  It  is  diffi- 
cult to  adopt  any  rule  by  which  the  court  could  determine  when 
the  joint  agent  acting  for  the  Yazoo  &  Mississippi  Valley  owed 
a  duty  to  the  plaintiff,  and  when  the  Southern  Railway  could  be 
charged  with  neglect  of  its  duty  to  the  plaintiff  as  its  passenger; 
but  we  think  the  only  logical  solution  of  this  difficulty  is  to  treat 
the  agent  as  the  joint  agent  of  both  companies  so  long  as  the 
passenger  rightfully  remained  in  the  waiting  room  to  take  pas- 
sage on  the  connecting  road,  and  that  a  passenger  arriving  at  the 
station  on  the  Yazoo  &  Mississippi  Valley  train  to  there  await 
the  arrival  of  the  train  of  the  Southern  Rarlway  must  be  entitled 
to  the  protection  and  care  of  both  companies.  To  this  statement 
of  the  rule  may  be  added  this:  There  must  be  some  reasonable 
limit  to  the  time  which  the  passenger  may  remain  in  the  waiting 
room,  which  limit  may  be  submitted  to  the  jury  under  proper  in- 
structions. Of  course,  passengers  are  not  allowed  to  make  a 
hotel  out  of  the  waiting  rooms  of  union  stations ;  but  what  may 
be  or  may  not  be  a  reasonable  time  must  be  decided  in  the  li^t 
of  all  the  facts  of  each  case  arising. 

[4]  It  is  true  the  plaintiff  in  the  present  case  might  have  in- 
stituted a  suit  against  both  roads.  Nevertheless  the  jury  might 
render  a  verdict  against  either  road  for  all  the  damages  she  may 
have  suffered  as  a  consequence  of  being  compelled  to  spend  two 
hours,  on  a  day  like  the  one  she  described,  in  a  room  open  to  the 
rigors  of  the  elements  and  entirely  unheated. 

It  is  contended  by  defendant  below,  as  the  plaintiff  accepted 
and  used  the  modified  instructions,  she  cannot  now  complain  of 
the  error  of  law.     The  answer  to  this  contention  is  that  plain- 
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tiff  requested  the  court  to  instruct  the  jury  properly,  which  the 
court  refused  to  do,  and  this  instruction  was  not  used  by  plaintiff, 
and  stands  in  the  record  as  refused. 

It  was  clearly  erroneous  for  the  court  to  give  an  instruction, 
at  the  request  of  defendant  below,  submitting  to  the  jury  the  doc- 
trine of  contributory  negligence.  There  is  no  question  of  con- 
tributory negligence  involved  in  this  case,  and  the  instruction  was 
prejudicial  to  plaintiff. 

Reversed  and  remanded. 


Sheets  i\  Sunbury  &  Northumberland  Electric  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  July  2,  1912.) 

[85  AtL  Rep.  92.] 

Carriers — Injury  to  Passenger — Evidence. — In  an  action  against  a 
street  railway  company  to  recover  for  injuries  to  a  passenger  by  the 
fall  of  a  limb  of  an  oak  tree,  which  was  discovered  to  be  decayed, 
binding  instructions  for  defendant  were  proper,  where  on  the  day 
after  a  severe  storm  defendant's  employees  examined  the  particu- 
lar tree,  and  there  was  nothing  to  indicate  that  it  was  not  in  sound 
condition. 

Appeal  from  Court  of  Common  Pleas,  Northumberland  County. 

Action  by  Philip  Sheets  against  the  Sunbury  &  Northumber- 
land Electric  Railway  Company.  From  a  judgment  notwith- 
standing the  verdict,  plaintiff  appeals.     Affirmed. 

The  following  opinion  was  filed  by  Auten,  J.,  in  the  court  of 
common  pleas,  granting  judgment  for  the  defendant  non  ob- 
stante veredicto: 

**On  the  evening  of  July  14,  1908,  the  plaintiff  boarded  one  of 
defendant's  cars  in  the  borough  of  Sunbury  and  became  a  pas- 
senger for  hire  to  Island  Park,  then,  and  for  some  time  prior 
thereto,  in  the  possession  of  the  defendant  as  lessee.  At  this 
time  the  park  was  a  place  of  public  resort,  and  a  large  electric 
sign,  located  in  Sunbury,  announced  *Big  Show  at  Island  Park.' 
While  at  this  park,  later  in  the  evening,  a  limb  of  a  large  oak 
tree,  under  which  plaintiff  was  standing,  fell,  striking  and  se- 
riously injuring  him. 

**The  only  material  question  now  requiring  our  consideration 
is  whether  the  injury  sustained  was  caused  by  the  negligence  of 
the  defendant  company. 

"Witnesses  for  the  plaintiff,  who  saw  the  fallen  limb  lying  on 
the  ground  the  morning  after  the  accident,  testify  it  had  broken 
into  several  pieces,  and  that  it  was  spongy  and  decayed,  except  a 
small  portion  of  the  heart.     Witnesses  for  the  defendant,  hov/- 
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ever,  declare  that  the  portions  of  the  limb  were  alive,  and  tliat 
it  had  green  twigs  and  leaves  on  it.  Two  days  before  the  acci- 
dent the  neighborhood  was  visited  by  a  severe  electric  storm,  ac- 
companied by  high  winds. 

"It  appears  from  the  uncontradicted  evidence  that  on  July  13th, 
the  day  intervening  between  the  date  of  the  storm  and  that  of 
the  accident,  several  employees  of  the  company  made  an  inspec- 
tion of  the  park  for  the  purpose  of  discovering  and  removing 
dangerous  conditions,  if  any,  and  that  in  this  course  of  tlieir 
work  they  made  an  examination  from  the  ground  of  this  particu- 
lar tree,  and  of  the  limb  which,  on  the  evening  of  the  following 
day,  fell  and  caused  the  injury  to  the  plaintiff.    These  witnesses 
state  positively  that  as  they  observed  the  tree  from  the  ground, 
there  was  nothing  whatever  to  indicate  that  it  was  not  in  a  per- 
fectly sound  and  healthy  condition,  though  it  was  noticed  that 
an  outer  portion  of  it  had  previously  broken  off  and  disappeared. 
It  is  further  testified  on  behalf  of  the  defendant,  and  not  denied 
by  the  plaintiff,  that  the  opening  of  the  park  season,  about  the 
15th  of  May,  1908,  the  defendant  had  several  men  engaged  for 
a  period  of  about  two  weeks   in   cleaning  up  the  park,  cutting 
down  decayed  trees,  and  taking  off  limbs  that  were  in  bad  con- 
dition; and  that  other  and  later  inspections  were  made,  from 
time  to  time,  before  the  accident.    The  poftion  of  the  limb  which 
caused  the  injury  was  from  7  to  9  feet  in  length  and  8  or  9  inches 
in  diameter,  and  fell  from  a  height  variously  estimated  at  from 
40  to  70  feet. 

"In  Glase  v.  Philadelphia,  169  Pa.  488,  Z2  Atl.  600,  it  appeared 
that  a  number  of  adjoining  buildings  on  the  Schuylkill  river, 
known  as  Fairmount  Waterworks,  were  erected  and  owned  by 
the  city  of  Philadelphia.  The  large  roof  surface  was  used  by 
the  public,  upon  the  invitation  of  the  city,  as  a  place  of  rest  and 
pleasure.  Plaintiff  was  injured  by  a  fall  caused  by  stepping  upon 
a  loose  plate  covering  a  manhole  in  this  roof.  The  Supreme 
Court  say:  *It  [the  city]  was  not  compelled  to  provide  any  such 
place  of  rest  and  pleasure;  but  when  it  did  so,  and  invited  the 
public  to  go  upon  it,  clearly,  according  to  all  the  cases,  it  owed  to 
the  public  the  duty  of,  at  least,  ordinary  care.' 

**In  1  Thomp.  Xeg.  §  996,  the  rule  applicable  to  cases  such  as 
the  one  we  are  now  considering  is  thus  stated:  'The  duty  as- 
sumed by  the  owners  of  places  to  which  the  public  thus  resort  in 
large  numbers  is  manifestly  analogous  to  that  which  the  law  im- 
poses on  carriers  of  passengers.  Nevertheless  it  has  been  meas- 
ured by  the  standard  of  ordinary  care.  Doubtless  the  true  theory 
is  that  such  persons  assume  the  obligation  of  exercising  reason- 
able care,  and  that  what  will  be  reasonable  care  will  be  a  de- 
gree of  care  proportioned  to  the  danger  incurred  and  the  number 
of  persons  who  will  be  subjected  to  that  danger.  A  good  expres- 
sion of  the  rule  of  liability,  applicable  to  such  cases,  is  found  in 
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the  English  case  to  the  effect  that  the  proprietor  of  such  struc- 
ture is  not  a  warrantor  or  insurer  that  it  is  absolutely  safe,  but 
that  he  impliedly  warrants  that  it  is  safe  for  the  purpose  in- 
tended, save  only  as  to  those  defects  which  are  unseen,  unknown, 
and  undiscoverable — not  only  unknown  to  himself,  but  undis- 
coverable  by  the  exercise  of  any  reasonable  skill  and  diligence, 
or  by  any  ordinary  and  reasonable  means  of  injury  and  examina- 
tion. Such  being  the  nature  of  the  obligation,  it  is  obvious  that 
the  proprietor  of  such  a  building  is  under  a  continuing  duty  of 
inspection,  to  the  end  of  seeing  that  it  is  reasonably  safe  for  the 
protection  of  those  whom  he  invites  to  come  into  it;  and  that  if 
he  neglects  his  duty  in  this  respect,  so  that  it  becomes  unsafe,  the 
question  of  his  knowledge  or  ignorance  of  the  defects  which  ren- 
der it  unsafe  is  immaterial/ 

**Under  the  foregoing  authorities,  defendant  was  not  obliged 
to  warrant  or  insure  the  absolute  safety  of  Island  Park.  It  did, 
however,  impliedly  warrant  that  the  park  was  safe  for  the  pur- 
pose for  which  the  resort  was  used,  save  as  to  those  defects 
which  were  undiscoverable  by  the  exercise  of  reasonable  skill 
and  diligence,  or  by  ordinary  and  reasonable  means  by  inquiry 
and  examination.  The  defendant  was  also  under  the  obligation 
of  a  continuing  duty  of  inspection,  so  that  the  park  would  be 
reasonably  safe  for  the  protection  of  those  to  whom  the  invita- 
tion to  visit  it  was  given. 

"Did  the  defendant  comply  with  these  requirements?  Was 
there  absence  of  the  care  required  by  the  circumstances? 

"At  the  request  of  counsel  for  the  defendant,  the  jury  were 
asked  to  find  specifically  whether  the  decay  was  open  and  obvious, 
or  concealed  and  lament,  and  whether  the  inspections  and  exami- 
nations were  the  ordinary  and  reasonable  inspections  and  exami- 
nations in  common  use.  They  found  that  the  decay  was  open  and 
obvious,  and  that  the  inspections  were  not  the  ordinary  and  rea- 
sonable dnes  in  common  use.  The  questions  propounded  to  the 
jury,  to  which  they  were  requested  to  make  special  findings,  did 
not  indicate  whether  the  observable  condition  of  decay  men- 
tioned related  to  a  time  before  or  after  the  fall ;  and  there  is  noth- 
ing in  any  of  the  answers  to  indicate  that  the  jury  found  that  the 
defect  in  the  limb  was  open  and  obvious  while  it  remained  on  the 
tree.  Of  course,  the  decayed  condition  was  obvious  after  it  had 
fallen,  but  there  is  not  a  scintilla  of  testimony  tending  to  show 
that  such  condition  was  observable  while  it  was  attached  to  the 
tree;  nor  is  there  any  evidence  from  which  such  inference  could 
have  been  drawn.  The  question  of  the  defendant's  negligence 
in  that  regard  is  to  be  determined,  not  by  what  was  discovered 
in  the  limb  after  the  fall,  but  by  what  it  did,  or  omitted  to  do, 
before  the  accident ;  and  the  uncontradicted  testimony  of  several 
witnesses  establishes  the  fact  that  upon  an  examination  made  by 
them  from  the  ground  the  day  before  the  accident  there  was  no 
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observable  appearance  of  unsoundness  in  the  limb;  that  it,  in 
fact,  then  had  a  sound  and  healthy  appearance.  Likewise,  the 
special  finding  as  to  the  method  of  inspection  employed  was  ab- 
solutely without  evidence  to  support  it.  And  what  other  or  dif- 
ferent method  should  the  defendant  have  adopted?  The  only 
other  we  can  conceive  of  would  have  been  by  climbing  the  tree 
for  the  purpose  of  examination.  But  why  require  that  the  tree 
be  mounted  for  such  purpose,  when  the  limb  appeared  to  be 
healthy  and  strong?  If  it  were  defendant's  duty  to  employ  such 
method  of  examination  for  this  particular  limb,  then,  in  order  to 
protect  itself  from  the  charge  of  negligence,  it  w^ould  be  oblidged 
to  climb  every  tree  and  inspect  every  lihib  thereon,  it  matters  not 
how  healthy  or  strong  might  be  its  appearance  upon  inspection 
from  the  ground.  This,  in  our  judgment,  would  be  an  unrea- 
sonable requirement,  and  would  impose  upon  the  defendant  a 
greater  degree  of  care,  under  the  circumstances,  than  it  was  re- 
quired to  observe. 

''The  jury  evidently  found  from  the  testimony  that  the  limb 
was  decayed,  and  therefore  dangerous.  As  the  only  evidence 
showing  a  condition  of  decay  was  that  which  related  to  its  ap- 
pearance after  the  accident,  they  must  have  inferred  that  by  a 
proper  method  of  inspection  the  danger  was  observable  before 
the  fall.  If,  as  we  have  already  indicated,  the  method  of  inspec- 
tion was  all  that  was  reasonably  required,  the  jury  must  have 
further  inferred  that  the  dangerous  defect  in  the  limb  was  ob- 
servable by  that  inspection.  Such  inference,  however,  is  but  a 
presumption,  with  nothing  but  another  presumption  to  support 
it;  and  this  is  never  allowed.  It  is  a  matter  of  common  knowl- 
edge that  the  limbs  sometimes  do  decay,  while  attached  to  the 
tree,  without  any  external  evidence  of  such  condition.  The  jury 
might,  with  at  least  equal  reason,  have  inferred  that,  when  in- 
spected the  day  prior  to  the  accident,  the  limb  had  the  appearance 
of  being  perfectly  sound. 

"After  a  careful  consideration  of  this  case,  we  are  of  the  opin- 
ion that  we  should  have  directed  a  verdict  for  the  defendant,  and 
that  our  failure  to  do  so  was  error.  It  is  therefore  now  directed 
that  judgment  be  entered  for  the  defendant  non  obstante  vere- 
dicto." 

Argued  before  Fell,  C.  J.,  and  Mestrezat,  Potter,  Elkin, 
and  MoscHziSKER,  JJ. 

George  B.  Reimensnyder,  of  Sunbury,  for  appellant. 
/.  Fred  Schaffer,  of  Sunbury,  for  appellee. 

Per  Curiam.  The  judgment  is  affirmed  for  the  reasons  stated 
in  the  opinion  of  the  learned  judge  of  the  common  pleas. 
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McCoy  v,  Millville  Traction  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  18,  1912.) 

[85   Atl.    Rep.    358.] 

Trial — Questions  of  Fact — Sufficiency  of  Evidence. — To  justify  a 
trial  judge  in  his  charge  in  deciding  a  question  of  law  against  a 
plaintiff,  the  proofs  must  be  in  such  a  state  that  no  inference  of 
fact  upon  which  the  legal  question  depends  can  be  legitimately 
drawn  in  his  favor. 

Carriers — Carriage  of  Passengers  —  Ejection  —  Liability  for  Inju- 
ries.*— Even  as  to  persons  who  are  partly  incapacitated,  a  carrier 
is  not  liable  for  subsequent  injuries,  unless  there  was  negligence  as 
to  the  time  and  place  of  expulsion  from  the  carrier's  car. 

Carriers — Carriage  of  Passengers  —  Ejection  —  Liability  for  Inju- 
ries.*— In  ejecting  a  drunken  passenger  from  its  car,  the  carrier  is 
bound  to  exercise  reasonable  care  to  avoid  injuring  him.  The  serv- 
ants of  the  carrier  should  use  due  care  not  to  expel  a  passenger  or 
even  a  trespasser)  at  a  time  or  place  which  is  dangerous,  and  the 
carrier  will  be  liable  for  negligence  in  that  regard,  not  only  for  in- 
juries directly  suffered  in  connection  with  such  expulsion,  but  also 
tor  subsequent  injuries  proximately  due  thereto,  such  as  an  injury 
from  other  cars  which  the  ejected  passenger  could  not  reasonably 
avoid,  the  probable  consequences  of  improper  exposure,  and  the 
like.  And  it  will  be  no  answer  that  the  person  was  injured  by  reason 
of  his  helplessness  due  to  intoxication  or  like  cause,  if  his  condition 
was  known  to  the  servants  of  the  carrier,  and  the  consequent  injury 
resulting  from  such  expulsion  could  have  been  reasonably  anticipated. 

Carriers — Carriage  of  Passengers — Ejection — Questions  for  Jury. 
— Where  the  proofs  would  have  justified  the  jury  in  finding  (1)  that 
the  decedent,  when  ejected  from  the  defendant's  trolley  car,  was  so 
drunk  as  to  be  unable  to  stand  without  assistance,  or  to  care  for 
himself,  and  that  (2)  he  was  put  off  in  the  nighttime  at  a  point  where 
the  snow  on  either  side  of  the  track  was  banked  two  feet  deep,  and 


•For  the  authorities  in  this  series  on  the  subjects  of  the  duties 
and  liabilities  of  carriers  with  respect  to  passengers  or  prospective 
passengers  in  a  state  of  intoxication,  see  foot-note  of  Tuttle  v.  Cin- 
cinnati, etc.,  R.  Co.  (Ky.),  13  R.  R.  R.  333,  36  Am.  &  Eng.  R.  Cas., 
N.  S..  333,  where  all  those  preceding  it  are  collected;  first  paragraph 
of  second  foot-note  of  Louisville  R.  Co.  v.  Wilder  (Ky.),  41  R.  R.  R. 
148.  64  u\m.  &  Eng.  R.  Cas.,  N.  S.,  148;  first  foot-note  of  Hughes  v, 
Chicago,  etc.,  R.  Co.  (Iowa),  39  R.  R.  R.  759.  62  Am.  &  Eng.  R. 
Cas..  N.  S.,  759;  Chesapeake,  etc.,  R.  Co.  v.  Selsor  (Ky. ),  39  R.  R. 
R.  739,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  739;  Louisville,  etc.,  Ry.  Co. 
V.  Gregory's  Adm'r  (Ky.).  39  R.  R.  R.  382,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  382:  Winfrey  r.  Missouri,  etc.,  R.  Co.  (C.  C.  A.),  44  R.  R. 
R.  228.  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  128;  Paris,  etc.,  R.  Co!  v.  Rob- 
inson (Tex.),  44  R.  R.  R.  24,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  24. 


246        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

McCoy  V,  Millville  Traction  Co 

which  point  was  distant  20  yards  from  a  "shelter  shed"  maintained 
by  the  defendant  on  the  opposite  side  of  and  abutting  the  track,  the 
question  whether  reasonable  care  was  exercised  in  putting  him  off 
at  a  safe  place  is  for  the  jury. 

Gummere,  C.  J.,  and  Voorhees  and  White,  JJ.,  dissent. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  James  McCoy,  administrator  of  the  estate  of 
Thomas  O.  McCoy,  against  the  Millville  Traction  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Reversed, 
and  venire  de  novo  awarded. 

Wescott  &  Wescott,  of  Camden,  for  plaintiff  in  error. 
Walter  H.  Bacon,  of  Bridgeton,  for  defendant  in  error. 

Trenchard,  J.  The  plaintiff's  intestate,  Thomas  O.  McCoy, 
boarded  defendant's  trolley  car  at  Millville,  about  7  o'clock 
Christmas  night,  1908.  He  was  so  drunk  that  he  had  to  be 
helped  aboard  of  the  car.  He  was  bound  for  Vineland,  several 
miles  away,  where  he  lived.  At  first  he  sat  on  a  rear  seat,  and 
then  went  out  on  the  rear  platform  where  he  stood  "with  his  back 
to  the  dash,  and  his  arm  on  the  controller."  Meanwhile  the  car 
had  proceeded  about  one  mile  out  into  the  open  country  over  the 
single-track  road  which  runs  in  a  northerly  direction  on  the  east 
side  of  a  public  highway.  A  dispute  then  arose  between  McCoy 
and  the  conductor  over  the  payment  of  fare,  and  later  he  was 
put  off  the  car.  He  was  put  off  on  the  left-hand  or  west  side  of 
the  car,  at  a  point  about  20  yards  distant  from  a  "shelter  shed" 
maintained  by  the  defendant,  and  which  stood  on  the  east  side  of 
and  abutting  the  track.  At  the  time  the  ground  was  covered  by 
•snow.  According  to  the  testimony,  there  was  a  bank  of  snow 
about  two  feet  high  on  both  sides  of  the  track,  where  it  had  been 
thrown  by  a  snowplow.  Shortly  after  he  was  put  off,  another  car 
of  the  defendant  company,  running  in  the  same  direction  as  that 
in  which  McCoy  had  been  riding,  ran  over  and  killed  him,  and 
this  suit  was  brought  by  his  administrator  to  recover  damages 
for  his  death.  The  trial  at  the  Cumberland  circuit  resulted  in  a 
verdict  for  the  defendant,  and  this  writ  of  error  brings  up  for 
review  the  judgment  entered  thereon. 

We  are  of  opinion  that  the  judgment  must  be  reversed  because 
of  error,  prejudicial  to  the  plaintiff,  in  the  charge  of  the  court. 
The  declaration  charged  negligence  in  two  aspects:  (1)  In 
ejecting  the  plaintiff's  intestate  at  a  dangerous  time  and  place 
while  in  a  state  of  "extreme  intoxication  and  unable  to  care  for 
himself;"  and  (2)  in  the  careless  operation  of  the  second  car. 

In  his  charge  to  the  jury  the  learned  trial  judge  said:  "The 
fair  inference  from  the  proof  is  that  he  (McCoy)  was  ejected 
because  he  did  not  pay  his  fare."    Continuing,  he  said :    "As  this 
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case  stands  the  company  had  a  legal  right  to  put  Mr.  McCoy  off 
the  car.  In  doing  what  they  did  they  were  exercising  their  plain, 
clear  legal  right,  and  under  the  proof  they  discharged  him  in  a 
place  of  safety.  They  discharged  him  where  they  usually  dis- 
charged passengers,  on  the  public  highway,  where  he  was  entirely 
safe.  So  that  you  must,  under  the  charge  of  the  court,  entirely 
eliminate  from  consideration  any  act  of  the  company  up  to  and 
including  the  time  he  was  discharged  from  the  car  upon  the  pub- 
lic highway.  The  only  question,  therefore,  under  this  declara- 
tion, that  you  are  permitted  to  consider  is:  Was  the  company 
negligent  in  running  him  down?" 

[1]    Now,  before  passing  to  a  consideration  of  that  part  of  the 
charge  clearly  necessitating  a  new  trial,  it  may  serve  a  useful 
purpose  to  point  out  the  doubtful  propriety  of  holding  as  a  mat- 
ter of  law  that  the  company  had  a  clear  legal  right  to  eject  Mc- 
Coy in  view  of  the  meager  proof.    The  judge  so  held  because  he 
said :     "The  fair  inference  from  the  proof  is  that  he  was  ejected 
because  he  did  not  pay  his  fare."    No  doubt  such  was  a  fair  in- 
ference, but  the  question  confronting  the  judge  was  this:     Was 
it  the  only  legitimate  inference?    The  only  witness  who  testified 
upon  this  topic  said:     "The  conductor  went  out  after  his  fare, 
and  when  he  went  I  heard  him  say  to   him — I  didn't  hear   what 
Tommy  (McCoy)  said — but  he  says,  'You  will  have  to  pay  your 
fare  or  get  off.'    Then  he  shut  the  door,  and  I  did  not  hear  any 
more."     How  soon  thereafter  McCoy  was  put  off  does  not  ap- 
pear, but  it  is  a    reasonable    inference    from  the   testimony  that 
some  considerable  time  intervened.     If  from  this  meager  testi- 
mony an  inference  was  to  be  drawn  that  McCoy  had  not  in  fact 
paid  his  fare,  and  that  he  was  ejected  for  that  reason,  we  incline 
to  think  it  must  be  drawn  by  the  jury,  and  not  by  the  judge,  for 
the    reason   that  it   was  not  the  only   legitimate   inference  that 
might  possibly  have  been  drawn  therefrom.     To  justify  a  trial 
judge  in  his  charge  in  deciding  a  question  of  law  against  the  plain- 
tiff, the  proofs  must  be  in  such  a  state  that  no  inferences  of  fact 
upon  which  the  legal  question  depends  can  be  legitimately  drawn 
in  his  favor. 

[2]  We  pass  now  to  that  part  of  the  charge  which  in  our  opin- 
ion clearly  requires  a  reversal  of  the  judgment.  We  refer  to 
the  instruction  that,  "under  the  proof,  they  (the  company)  dis- 
charged him  (McCoy)  in  a  place  of  safety.''  If  the  judge  erred 
in  treating  this  as  a  court  question,  it  prejudices  the  plaintiff, 
and  leads  to  a  reversal,  because  even  as  to  persons  who  are  partly 
incapacitated  the  carrier  is  not  liable  for  subsequent  injuries,  un- 
less there  was  negligence  as  to  the  time  and  place  of  expulsion. 
Burch  V.  Baltimore,  etc.,  R.  Co.,  3  App.  Cas.  (D.  C.)  346,  26  L. 
R.  A,  129;  McClelland  z/.  Louisville,  etc.,  R.  Co.,  94  Ind.  276; 
Haley  v,  Chicago,  etc.,  R.  Co.,  21  Iowa,  15;  Brown's  Adm'r  v. 
Louisville,  etc.,  R.  Co.,  103  Ky.  211,  44  S.  W.  648;  Edgerly  v. 
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Union  St.  R.  Co.,  67  N.  H.  312,  36  Atl.  558;  Roseman  v.  Caro- 
lina Cent.  R.  Co.,  112  N.  C.  709,  16  S.  E.  766,  19  L.  R.  A.  327,  34 
Am.  St.  Rep.  524 ;  Railway  Co.  v,  Valleley,  32  Ohio  St.  345,  30 
Am.  Rep.  ^1. 

[3]  In  ejecting  a  drunken  passenger  from  its  car,  the  carrier 
is  bound  to  exercise  reasonable  care  to  avoid  injuring  him.  The 
servants  of  the  carrier  should  use  due  care  not  to  expel  a  pas- 
senger (or  even  a  trespasser)  at  a  time  or  place  which  is  dan- 
gerous, and  the  carrier  will  be  liable  for  negligence  in  that  regard, 
not  only  for  injuries  directly  suffered  in  connection  with  such  ex- 
pulsion, but  also  for  subsequent  injuries  proximately  due  thereto, 
such  as  an  injury  from  other  cars  yvhich  the  ejected  person  could 
not  reasonably  avoid,  the  probable  consequences  of  improper  ex- 
posure, and  the  like.  And  it  will  be  no  answer  that  the  person 
was  injured  by  reason  of  his  helplessness  due  to  intoxication  or 
like  causes,  if  his  condition  was  known  to  the  servants  of  the 
carrier,  and  the  consequent  injury  resulting  from  such  expulsion 
could  have  been  reasonably  anticipated.  Louisville,  etc.,  R.  Co.  v, 
Gatewood,  14  Ky.  Law  Rep.  108;  Young  v.  Texas,  etc.,  R.  Co., 
51  La.  Ann.  295,  25  South.  69;  Hudson  v.  Lynn,  etc.,  R.  Co.,  178 
Mass.  64,  59  N.  E.  647;  Eidson  v.  Southern  R.  Co.  (Miss.)  23 
South.  369;  Louisville,  etc.,  R.  Co.  v.  Johnson,  108  Ala.  62,  19 
South.  51,  31  L.  R.  A.  2>72\  Illinois  Cent.  R.  v.  Latimer,  128  111. 
163,  21  N.  E.  7;  Central  R.  R.  Co.  v.  Glass,  60  Ga.  441 ;  Gill  v. 
Rochester,  etc.,  R.  Co.,  i7  Hun  (N.  Y.)  107. 

[4]  The  testimony  in  the  case  at  bar  would  have  justified  the 
jury  in  finding,  if  they  had  seen  fit  and  had  been  permitted  so  to 
do,  (1)  that  the  decedent  when  ejected  was  so  drunk  as  to  be  un- 
able to  stand  without  assistance,  or  to  care  for  himself ;  and  (2) 
that  he  was  put  oflF  in  the  nighttime  at  a  point  where  the  snow  on 
either  side  of  the  track  was  banked  two  feet  deep,  and  which 
point  was  distant  20  yards  from  the  shelter  shed  on  the  opposite 
side  of  and  abutting  the  track.  Whether,  therefore,  reasonable 
care  was  exercised  in  putting  him  off  at  a  safe  place,  involved  a 
consideration  of  the  physical  and  mental  condition  of  the  dece- 
dent, and  the  surroundings  and  condition  of  the  place  of  his  ex- 
pulsion, and  that  question  under  the  proofs  in  this  case  should 
have  been  submitted  to  the  jury. 

Because  of  the  erroneous  action  of.  the  trial  judge  in  treating 
that  as  a  court  question  and  deciding  it  adversely  to  the  plaintiff, 
the  judgment  will  be  reversed,  and  a  venire  de  novo  awarded. 

GuMMERE,  C.  J.,  and  V'oorhees  and  White^  JJ.,  dissent. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        249 


Louisville  &  N.  R.  Co.  v,  Tuggle's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  Jan.  8,  1913.) 
[152  S.  W.  Rep.  270.] 

Pleading — Trial — Issues. — Where  a  cause  of  action  for  the  killing 
of  intestate  by  defendant's  train  was  tried  on  the  issues  presented 
by  the  original  complaint,  answer,  and  reply,  which  included  con- 
tributory negligence,  and  according  to  defendant's  theory,  and  sub- 
sequent pleadings,  consisting  of  an  amended  petition  and  answer 
but  no  reply,  were  filed  because  of  plaintiff's  inability  to  ascertain 
the  exact  facts  of  the  case,  defendant  could  not  complain  of  an  ad- 
verse judgment  on  the  ground  that  he  was  entitled  to  a  peremptory- 
instruction  for  want  of  a  reply  to  a  paragraph  of  the  amended  an- 
swer charging  contributory  negligence. 

Appeal  and  Error — Abuse  of  Discretion — Allowance  of  Pleadings 
during  Trial. — The  discretion  of  the  trial  court  in  permitting  the  fil- 
ing of  pleadings  during  the  trial  will  not  be  disturbed,  unless  the 
discretion  has  been  abused,  and  the  defeated  party  has  been  preju- 
diced thereby. 

Continuance — Abuse  of  Discretion — Allowance  of  Pleadings  during 
Trial. — Where  the  parties  had  introduced  all  of  their  evidence  as 
though  the  issue  of  contributory  negligence  had  been  fully  made  by 
reply,  though  no  reply  was  filed,  and  defendant  did  not  claim  sur- 
prise or  inability  to  present  his  case  under  the  issue  made  by  the 
filing  of  a  reply  denying  contributory  negligence,  the  refusal  to  dis- 
charge the  jury  and  continue  the  case  was  within  the  court's  dis- 
cretion. 

Carriers — Ejection  of  Passengers — Liability.* — The  right  of  a  car- 
rier to  eject  a  passenger  who  has  no  ticket  and  who  refuses  to  pay 
fare  must  be  so  exercised  as  not  to  imperil  the  passenger,  and  train- 
men who,  knowing  the  drunken  and  helpless  condition  of  passenger, 
ejected  him  at  night  at  a  small  station  not  intended  for  use  at  night, 
where  there  was  no  one  in  attendance,  were  guilty  of  negligence,  and 
the  carrier  was  liable  for  the  death  of  the  passenger,  who,  after  his 
ejection,  went  on  the  track,  and  was  struck  by  a  train. 

Carriers — ^Ejection  of  Passengers  —  Negligence  —  Instructions. — 
Where,  in  an  action  for  the  death  of  a  passenger  ejected  from  a 
train,  the  evidence  showed  that  the  passenger  was  so  drunk  as  to 

•See  third  foot-note  of  McKinley  v.  Louisville  &  N.  R.  Co.  (Ky.), 
38  R.  R.  R.  316.  61  ;Am.  &  Eng.  R.  Cas.,  N.  S.,  316:  where  all  the 
authorities  in  this  series  on  the  subject,  preceding  it,  are  collected 
or  referred  to;  second  foot-note  of  Central  of  Georgia  R.  Co.  v.  Bag- 
ley  (Ala.),  42  R.  R.  R.  307,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  307. 

For  the  authorities  in  this  series  on  the  subjects  of  the  duties  and 
liabilities  of  carriers  with  respect  to  passengers  or  prospective  pas- 
sengers in  a  state  of  intoxication,  see  foot-note  of  preceding  case. 
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be  helpless,  that,  on  his  refusal  to  pay  fare,  the  trainmen  put  him 
off  the  train  at  night  at  a  station  not  intended  for  night  use,  and  left 
him  on  the  platform  there,  and  that  he  subsequently  went  on  the  track 
and  was  struck  by  a  train,  an  instruction  that  unless  the  passenger, 
when  ejected,  was  so  drunk  as  to  be  mentally  or  physically  incapable 
of  taking  care  of  himself,  and  in  such  helpless  condition  tbat  to 
put  him  off  the  train  would  probably  expose  him  to  death  or  danger  of 
great  bodily  harm  from  the  passing  of  trains,  and  the  trainmen  at 
the  time  had  notice  of  his  condition,  and  the  danger  to  which  he 
would  be  exposed  by  being  ejected,  there  was  no  liability,  sufficiently 
safeguarded  the  rights  of  the  carrier. 

Death — Negligent  Death — Damages — Excessive  Damages. — A  ver- 
dict for  $9,000  for  the  negligent  death  of  a  vigorous  man  32  years 
old  earning  $2  a  day  at  mining  coal  from  a  narrow  seam,  under  un- 
favorable conditions,  and  with  a  life  expectancy  of  nearly  30  years, 
is  not  excessive. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  James  Tuggle's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

James  D.  Black,  of  Barbourville,  /.  W.  Alcorn,  of  Stanford,  and 
Benjamin  D,  Warfield,  of  Louisville,  for  appellant. 

B.  B.  Golden,  of  Barbourville,  Brown  &  Ntickols,  of  Frankfort, 
and  /.  D.  Tuggle,  of  Barbourville,  for  appellee. 

Miller,  J.  While  in  Middlesboro  on  Saturday,  August  16, 
1908,  James  Tuggle  became  intoxicated  to  such  an  extent  that 
he  was  unable  to  know  what  he  was  doing,  or  to  take  care  of 
himself.  He  had  a  basket  and  two  jugs.  While  in  this  condi- 
tion he  was  found  by  a  friend,  George  Goodin,  who  paid  for 
his  slipper,  and  cared  for  him  until  about  10  o'clock  at  night. 
Tuggle  lived  near  Barbourville ;  and,  as  he  desired  to  go  home, 
Goodin  and  Barker  escorted  him  to  the  station  in  order  that  he 
might  take  the  appellant's  10  o'clock  north-bound  passenger  train 
for  Barbourville.  Barker  took  care  of  Tuggle,  while  Goodin 
bought  him  a  ticket  from  Middlesboro  to  Barbourville.  The 
two  men  then  placed  Tuggle  in  the  smoking  car,  where  they  left 
him  with  his  basket  and  jugs  after  Goodin  had  put  the  ticket  in 
Tuggle's  coat  pocket.  Shortly  after  the  train  left  Middlesboro, 
the  conductor  asked  Tuggle  for  his  ticket,  which  he  was  unable 
to  find;  and,  as  the  train  was  crowded,  the  conductor  continued 
taking  tickets,  and  directed  the  brakeman  either  to  get  Tuggle's 
ticket,  or  collect  his  fare.  The  brakeman  succeeded  in  collecting 
from  Tuggle  his  fare  from  Middlesboro  to  Pineville,  the  next 
principal  town;  but,  when  the  train  reached  Pineville  at  about 
10:45  o'clock,    Tuggle  remained  in  the  car.      Shortly  after  the 
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train  left  Pineville,  the  conductor  and  brakeman  stopped  the  train 
at  aboLit  11  o'clock  at  night,  and  ejected  Tuggle  for  his  failure 
to  pay  his  fare.  The  appellant  contends  that  Tuggle  was  put  off 
the  train  at  Wall's  End,  which  is  a  regular  station  on  the  road, 
about  one  mile  north  or  west  of  Pineville;  while  appellee  con- 
tends that  Tuggle  was  put  off  at  a  footway  crossing,  some  400  or 
500  yards  south  of  Wall's  End,  and  before  the  train  reached  that 
point.  About  two  hours  later  Tuggle's  dead  body  was  found 
upon  the  track  about  16  steps  north  of  the  road  or  footpath  cross- 
ing above  referred  to.  He  had  been  struck  and  killed  by  ap- 
pellant's freight  train  which  passed  that  point  an  hour  after  he 
had  been  ejected  from  the  passenger  train.  The  station  at  Wall's 
End  is  elevated  somewhat  above  the  county  road,  which  is  some 
15  or  20  feet  distant  from  the  railroad  track,  and  runs  substan- 
tially parallel  with  it;  while  the  footpath  crossing  the  track  near 
where  Tuggle's  body  was  found  is  somewhat  steeper.  Upon  a 
trial  of  the  case  Tuggle's  administrator  recovered  a  verdict  and 
judgment  for  $9,000,  and  the  defendant  appeals. 

In  the  first  place,  appellant  insists  that  it  was  entitled  to  a  per- 
emptory instruction,  or,  that  having  been  denied,  to  a  judgment 
notwithstanding  the  verdict,  because  appellee  failed  to  traverse 
appellant's  plea  of  contributory  negligence,  as  set  up  in  its 
amended  answer.  The  original  petition  was  couched  in  general 
terms,  and  charged  the  appellant's  conductor  and  brakeman  with 
having  carelessly  and  negligently  ejected  Tuggle  from  the  train 
while  he  was  in  such  a  drunken  and  stupefied  condition  as  to  be 
incapable,  mentally  or  physically,  of  caring  for  or  protecting  him- 
self;  that  they  left  him  alone  while  in  that  condition  at  a  point 
between  Pineville  and  Wall's  End,  and  that  he  was  thereby  run 
over  and  killed  by  the  train  from  which  he  was  ejected,  or  by 
another  train  owned  and  operated  by  the  defendant,  but  that 
plaintiff  did  not  know  which  of  said  trains  caused  his  death. 
The  original  answer  traversed  the  allegations  of  the  petition, 
and  affirmatively  alleged  that  the  conductor  put  Tuggle  off  at 
Wall's  End,  which  was  a  regular  station  on  defendant's  line  of 
railroad,  for  his  failure  to  pay  his  fare,  and  that,  after  so  putting 
him  off,  "they  left  him  at  said  station,  and  where  he  was  within 
reach  of  proper  attention,  if  he  needed  such  attention."  The 
answer  contains  this  further  allegation:  "But  it  alleges  that, 
after  he  was  so  left  at  said  station,  he  wrongfully,  carelessly,  and 
negligently  left  said  station  and  went  back  up  the  track  on  the 
line  of  defendant's  railroad,  and  while  he  was  on  said  track  and 
awray  from  said  station  he  was  run  over  and  killed  by  a  follow- 
ing train,  and  that  his  presence  upon  the  track  was  not  discovered 
by  the  persons  in  charge  of  said  train,  and  that  he  was  therefore 
unavoidably  run  over  and  killed  by  said  train." 

The  original  reply  specifically  traversed  the  allegations  of 
the   answer  just  quoted.      Subsequently,  however,    the  plaintiff 
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amended  his  petition,  and  stated  that  the  place  where  Tuggle 
was  killed  was  within  the  corporate  limits  of  the  city  of  Pine- 
ville,  and  was  at  a  point  where  there  was,  and  for  years  had 
been,  a  regular  passageway  for  persons  living  in  the  corporate 
limits  of  said  city,  and  that  by  reason  of  said  passageway,  and 
its  use  by  the  inhabitants  of  Pineville,  the  defendant  owed  Tuggle 
a  lookout  duty,  and  that  he  came  to  his  death  by  its  failure  to 
perform  that  duty.  By  a  second  amended  petition,  plaintiff  al- 
leged that  defendant's  employees  ejected  Tuggle  from  its  train 
with  force  and  violence  upon  a  high  fill  and  embankment  at  the 
foot  of  which  on  either  side  of  said  railroad  there  was  a  high 
barbed  wire  fence,  which  made  it  a  dangerous  place  to  leave 
Tuggle  unattended  as  they  did.  Evidently  this  second  amended 
petition  was  based  upon  plaintiff's  theory  that  Tuggle  was  ejected 
at  the  footway  crossing,  and  not  at  Wall's  End.  In  its  answer 
defendant  traversed  the  allegations  of  the  amended  petition,  and 
affirmatively  pleaded  contributory  negligence  upon  the  part  of 
Tuggle  in  a  third  paragraph.  The  amended  reply  traversed  the 
first  and  second  allegations  of  this  amended  answer,  but  failed 
to  notice  the  third  paragraph  above  referred  to,  which  contained 
the  plea  of  contributory  negligence.  It  will  thus  be  seen  that  the 
pleadings  presented  two  theories  of  the  case:  (1)  That  of  the 
plaintiff,  that  Tuggle  had  been  ejected  at  the  footway  crossing, 
which  was  higher  and  more  dangerous  than  the  station  at  Wall's 
End;  and  (2)  the  theory  of  the  defendant  that  Tuggle  had  been 
ejected  at  Wall's  End  which  was  a  regular  station  on  the  defend- 
ant's road,  that  he  had  wandered  back  up  the  track,  and  had  been 
killed  by  a  following  freight  train  while  near  the  footway  cross- 
ing some  500  yards  south  of  Wall's  End  station. 

[1]  Appellant  rests  its  contention  that  it  was  entitled  to  a  per- 
emptory instruction  upon  the  line  of  cases  represented  by  Louis- 
ville Railway  Co.  v.  Hibbitt,  139  Ky.  43,  129  S.  W.  319,  139  Am. 
St.  Rep.  464,  which  holds  that,  when  a  plea  of  contributory  neg- 
ligence is  not  traversed,  the  negligence  stands  confessed,  and  the 
defendant  is  entitled  to  a  peremptory  instruction  requiring  tlie 
jury  to  find  for  the  defendant.  In  the  case  at  bar,  appellant  not 
only  raised  the  question  by  moving  for  a  peremptory  instruction 
at  the  close  of  the  evidence,  but  further  moved  for  a  judgment 
notwithstanding  the  verdict  before  the  judgment  for  plaintiff  was 
entered.  This  case,  however,  is  not  to  be  controlled  by  the  prin- 
ciple announced  in  the  Hibbitt  Case,  for  while  the  amended  an- 
swer did  interpose  a  formal  plea  of  contributory  negligence, 
which  was  not  traversed,  the  case  was  actually  tried  upon  the 
issues  presented  by  the  original  petition  and"  answer,  and  accord- 
ing to  appellant's  theory  of  the  case.  The  subsequent  pleadings 
were  evidently  filed  on  account  of  plaintiff's  inability  to  ascertain 
the  exact  facts  of  the  case ;  but,  under  the  evidence,  the  case  was 
tried  solely  under  the  original  petition  and  answer.    And,  as  the 
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allegation  of  the  answer  which  set  forth  the  facts  of  contributory 
negligence  upon  Tuggle's  part  were  specifically  denied,  the  rule 
announced  in  the  Hibbitt  Case  is  not  applicable  here. 

[2,  3]  Furthermore,  if  we  should  take  appellant's  view  that 
it  was  entitled  to  a  peremptory  instruction  because  its  plea  of 
contributory  negligence,  as  found  in  the  third  paragraph  of  its 
amended  answer,  was  not  traversed,  appellant's  case  is  no 
stronger,  because,  after  the  case  has  been  tried  and  submitted 
to  the  ji^ry,  and  before  the  jury  had  found  a  verdict,  appellee 
tendered,  and  the  court  filed,  an  amended  rejoinder  formally 
traversing  the  allegation  of  contributory  negligence.  Appellant 
contends,  however,  that  this  pleading  came  too  late  and  should 
not  have  been  filed,  but  that,  the  court  having  permitted  this 
amendment  to  be  filed  over  appellant's  objection,  it  should  have 
sustained  appellant's  motion  to  discharge  the  jury  and  continue 
the  case,  and  that  its  failure  to  so  rule  is  a  reversible  error.  The 
discretion  of  the  court  in  filing  pleadings  during  the  trial  of  a 
case  is  a  broad  one.  and,  unless  that  discretion  has  been  abused, 
this  court  will  not  reverse  upon  that  ground,  and,  if  the  appellant 
was  not  prejudiced  by  the  ruling,  the  circuit  court  did  not  abuse 
its  discretion,  since  injury  must  be  the  test  in  such  cases.  In  the 
case  at  bar  the  parties  had  introduced  all  of  their  evidence,  as 
though  the  issue  of  contributory  negligence  had  been  fully  made, 
and,  when  appellant  made  its  motion  to  discharge  the  jury  and 
continue  the  case,  it  was  the  court's  duty  to  overrule  said  motion, 
unless  the  filing  of  the  amended  rejoinder,  joining  issue  as  to  the 
contributory  negligence,  prejudiced  the  appellant.  There  is  no 
claim  of  surprise  or  inability  on  appellant's  part  to  present  its 
case  under  the  issue  thus  made;  on  the  contrary,  the  issue  had 
been  tried  as  if  the  amended  rejoinder  had  been  filed  before  the 
trial  began.  The  only  ground  for  a  continuance  relied  upon  by 
appellant  was  that  the  court  had  improperly  allowed  the  amended 
rejoinder  to  be  filed;  but  that  was  no  ground  for  a  continuance, 
tiniess  appellant  was  thereby  surprised  or  misled  to  its  prejudice, 
which  does  not  appear.  If  appellant's  motion  for  a  continuance 
had  been  sustained,  the  record  wholly  fails  to  show  that  it  could 
or  would  have  made  out  a  different  defense,  or  that  its  defense 
would  have  been  other  than  it  was  upon  the  trial.  Courts  do  not 
and  should  not  postpone  trials  except  for  cause.  So,  under  either 
view  of  the  case,  appellant  was  not  entitled  to  a  peremptory  in- 
stniction  or  to  a  judgment  notwithstanding  the  verdict;  and  the 
lower  court  properly  so  ruled. 

[4,  5]  Secondly,  it  is  insisted  that  the  court  erred  in  instructing 
the  jury.  The  court  took  the  view  that  the  evidence  sustained 
appellant's  theory  that  Tuggle  had  been  ejected  at  Wall's  End, 
and  not  at  the  footway  crossing.  After  defining  ordinary  care, 
the  court  gave  instructions  2  and  3,  which  read  as  follows : 

"(2)    The  court  instructs  the  jury  that  if  they  believe  from  the 
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evidence  that  on  or  about  August  15,  1908,  plaintiff's  intestate, 
James  Tuggle,  was  on  one  of  defendant's  trains  running  from 
the  city  of  Aliddlesboro  to  Barbourville  in  such  a  state  of  intoxi- 
cation as  to  render  him  mentally  or  physically  incapable  of  caring 
for  himself,  and  that  the  defendant's  servants  or  agents  in  charge 
of  said  train  knew  his  helpless  condition  and  his  inability  to  care 
for  himself  at  the  time  he  was  ejected,  and  with  such  knowledge 
negligently  ejected  him  from  the  train  at  a  time  and  place  and 
under  such  circumstances  as  to  necessarily  or  probably  endanger 
his  life  by  passing  trains,  and  shortly  thereafter  plaintiff's  intes- 
tate was  killed  by  the  train  from  which  he  was  ejected  or  one 
following,  they  should  find  for  the  plaintiff  such  sums  as  will 
reasonably  compensate  his  estate  for  the  destruction,  if  any,  of 
his  power  to  earn  money,  if  any,  and  in  making  their  estimate 
the  jury  may  take  into  consideration  the  age  of  plaintiff's  intes- 
tate and  probable  duration  of  his  life.  The  jury's  finding,  if  any, 
cannot  exceed  in  all  the  sum  of  $25,000,  the  amount  claimed  in 
the  petition.  Unless  the  jury  so  believes,  they  shall  find  for  the 
defendant. 

"(3)  The  court  says  to  the  jury  that  you  cannot  find  for  the 
plaintiff  unless  you  believe  from  the  evidence  that  the  decedent 
at  the  time  he  was  ejected  from  the  train  was  in  such  a  state  of 
intoxication  that  rendered  him  mentally  or  physically  incapable 
of  taking  care  of  himself,  and  in  such  helpless  condition  that  to 
put  him  off  the  train  under  the  circumstances  necessarily  or  prob- 
ably exposed  him  to  danger  of  death  or  great  bodily  harm  from 
passing  trains,  and  that  the  defendant's  agents  and  servants  in 
charge  of  the  train  at  the  time  had  notice  of  the  then  helpless 
condition  and  the  danger  to  which  he  would  be  or  probably  be 
exposed  by  being  then  and  there  ejected  from  the  train,  and  that 
defendant's  agents  and  servants,  with  knowledge  of  such  help- 
less condition,  forcibly,  willfully,  and  negligently  ejected  him 
therefrom." 

The  fourth  instruction  justified  the  appellant  in  ejecting 
Tuggle  if  he  failed  to  pay  his  fare  or  purchase  a  ticket;  while 
the  fifth  instruction  withdrew  from  the  consideration  of  the  jury 
the  charge  of  negligence  upon  the  part  of  those  in  charge  of  the 
freight  train  which  struck  Tuggle  and  caused  his  death.  The 
sixth  and  last  instruction  merely  authorized  a  majority  verdict. 
It  will  be  seen,  therefore,  that  the  second  and  third  instructions, 
above  quoted,  are  the  only  instructions  of  which  appellant  is  in 
a  position  to  complain.  It  insists,  however,  that  these  two  in- 
structions are  erroneous,  in  that  they  equally  authorize  the  jury 
to  find  against  the  defendant  whether  Tuggle  was  ejected  at 
Wall's  End  station,  or  at  a  point  between  Pineville  and  Wall's 
End ;  and  that  no  attempt  was  made  in  the  instructions  to  differ- 
entiate between  the  ejectment  of  Tuggle  at  Wall's  End  station 
and  his  ejectment  between  stations.      This  contention  is  based 
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upon  the  theory  that  appellant  had  a  right  to  eject  Tiiggle  at  any 
one  of  its  stations,  regardless  of  the  fact  whether  he  was  help- 
lessly drunk  or  not.  Appellant*s  brief  so  states  its  position  in  as 
many  words.    We  cannot  agree  to  this  view  of  the  law. 

The  evidence  shows  that  shortly  before  the  train  reached 
Wall's  End  the  conductor  gave  the  "stop"  signal  for  the  next 
station,  and  that  the  train  did  stop  at  Wall's  End  at  about  11 
o'clock  at  night.  It  was  not  a  night  station,  and  there  was  no  one 
there.  There  were  some  40  or  50  houses  in  the  neighborhood  of 
the  station,  but  there  was  no  one  at  the  station,  probably  by  rea- 
son of  the  hour  of  the  night,  and  the  fact  that  the  train  was  not 
expected  to  stop  there.  The  conductor  and  the  brakeman  took 
Tuggle,  with  his  basket  and  jugs,  and  left  him  at  the  station  some 
10  feet  away  from  the  track.  One  of  the  witnesses  testified  that 
as  the  train  pulled  out  Tuggle,  in  a  drunken  manner,  started  to- 
ward the  train  for  the  purpose  of  boarding  it,  whereupon  the  con- 
ductor told  him  not  to  attempt  to  get  on  the  train.  It  is  imma- 
terial whether  Tuggle  wandered  back  to  the  place  where  he  was 
killed  by  walking  on  the  track,  or  by  walking  upon  the  county 
road  near  the  track.  The  negligence  of  defendant  consisted  in 
its  leaving  Tuggle,  if  it  did  so  leave  him,  in  a  drunken  and  help- 
less condition,  to  the  knowledge  of  appellant's  conductor  and 
brakeman,  at  a  late  hour  of  the  night,  in  a  strange  place,  upon  a 
railroad  track,  and  without  any  one  to  take  care  of  him.  There 
was  abundant  evidence  tending  to  support  that  charge,  and  the 
instructions  fairly  submitted  that  question  to  the  jury.  The  rule 
fixing  appellant's  duty  to  Tuggle  was  laid  down  in  Fagg's  Adm'r 
V,  L.  &  N.  R.  R.  Co.,  HI  Ky.  34,  63  S.  W.  581,  54  L.  R.  A.  919, 
where  the  court,  after  reviewing  the  authorities,  said:  "The 
question  here  for  determination  is  whether  they  should  have 
ejected  him  at  the  time,  place,  and  under  the  circumstances 
averred  in  the  petition,  considering  his  mental  and  physical  con- 
dition. The  liability  of  appellee,  if  it  exists,  arises  from  the  dis- 
regard of  those  in  charge  of  the  freight  train  for  human  life 
while  in  the  performance  of  a  legal  right,  and  the  disregard  for 
human  life  by  the  appellee's  superintendent  and  agent  after  they 
were  advised  of  the  perilous  position  which  the  decedent  occu- 
pied, and  their  failure  to  use  care  to  save  him.  All  courts  and 
all  law  writers  agree  that  those  in  charge  of  the  train  have  no 
right  to  throw  a  trespasser  from  it  while  moving,  and  thus  jeop- 
ardize his  life.  Principles  of  humanity  forbid  the  exercise  of  the 
right  in  such  a  cruel  manner.  For  the  same  reason,  if  they  eject 
a  trespasser  who  is  not  imperiling  the  lives  of  the  officers  in 
charge  of  the  train  or  the  passengers,  or  doing  something  which 
makes  it  hazardous  to  permit  him  to  remain  upon  the  train  (Rail- 
road Co.  V.  Logan,  88  Ky.  232  [10  S.  W.  655,  10  Ky.  Law  Rep. 
798],  3  L.  R.  A.  80  [21  Am.  St.  Rep.  332] ),  they  must  be  regard- 
ful of  the  time,  place,  and  circumstances  under  which  they  per- 
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form  the  act  of  removal."    See,  also,  L.  C.  &  L.  R.  Co.  v.  Sulli- 
van,  81  Ky.  624,   50  Am.  Rep.  186,   and  Bohannon's  Adm'x  v. 
Southern  Ry.  Co.,  112  Ky.  106,  65  S.  W.  169,  23  Ky.  Law  Rep. 
1390.    In  L.  &  N.  R.  R.  Co.  v.  Ellis'  AdmV,  97  Ky.  337,  30  S.  W. 
981,  17  Ky.  Law  Rep.  259,  the  circuit  court  had  given  an  instruc- 
tion which  assumed,  as  is  claimed  here,  that  the  company  had  the 
right  to  eject  a  passenger  regardless  of  the  time,  place,  and  cir- 
cumstances, and  his  physical  and  mental  condition.    In  condemn- 
ing that  instruction,   the  court  said :     *'This  certainly  is  not  the 
law   in  this  state.     It  seems  to   us  that   the  ordinary   principles 
which  characterize  humanity  condemn  such  a  claim.    If  the  claim 
of  appellee  be  true  that  the  decedent  was  ejected  in  a  cut,  away 
from   any  station,   with  banks  and  fences   on  either  side  of  the 
track,  in  such  mental  or  physical  condition  as  rendered  him  in- 
capable of  taking  care  of  himself,  the  officer  with  a  knowledge 
of   his  condition,   then  it   was  no  less   wrong  to  eject   decedeni 
under  such  circumstances  than  it  w^ould  have  been  to  have  ejected 
from  the   train  a  toddling  child  who   had  not  mental  capacity  to 
know  the  danger  of  walking  upon  a  railroad  track,  or  the  physi- 
cal ability  to  avoid  such  danger  if  it  had  the  mental  capacity  to 
discern  it.     Would  any   one  contend   if  appellant  should   kill  a 
child  under  such  circumstances  that  it  would  not  be  liable  to  dam- 
ages therefor?"    And  in  Haug  v.  Great  Northern  Railway  Co., 
8  K.  D.  27,  77  N.  W.  99,  42  L.  R.  A.  669,  7i  Am.  St.  Rep.  731, 
the  court  said:     *'When  the  carrier  discovers   that  one  helpless 
from  intoxication  is  upon  its  train  without  right,  it  must,  in  se- 
lecting a  safe  place  to  put  him  off,  have  regard  to  his  actual  con- 
dition, physical  and  mental,  without  any  reference  to  his  respon- 
sibility for  such  condition.    The  law  declares  to  the  carrier  that 
it  shall  not  expose  him  to  great  peril   even  in  exercising  its  un- 
doubted right  to  eject  him;  and,  in  declaring  whether  he  will  be 
subject  to  peril,  not  only  must  climatic  conditions,  the  propinquity 
of  shelter,  and  other  matters  be  taken  into-  account,  but  also  the 
actual  state  of  his  mind  and  bodily  health  and  strength,  if  known 
to  the  agent  of  the  carrier."    And  in  Railway  Co.  v.  Valleley,  H 
Ohio  St.  349,  30  Am.  Rep.  601,  the  court  said:    *'It  might,  per- 
haps, as  far  as  this  case  is  concerned,  be  conceded  that,  if  a  man 
were  so  intoxicated  as  to  be  without  reason,  sense,  or  intelligence, 
it  would  be  unlawful,  as  it  would  be  inhuman,  to  expel  him  from 
cars  at  night,  where  he  would  be  just  as  likely  as  not  to  He  down 
upon  the  rails  and  go  to  sleep.     We  may  concede,  further,  that 
to   put  off  a    drunken  man   during  a  bitterly   cold  night   in  the 
woods,  far  from  any  house,  when  the  probabilities  were  that  he 
would  freeze  to  death  before  help  could  reach  him,  would  be  as 
indefensible  in  law  as  it  w^ould  be  wicked  and  cruel  in  fact.    And, 
further,   to  put  a  man  off  on  a  dark   night  upon  a  high  railroad 
bridge,   or  upon   the  brink   of  a  precipice,    where  the   first  step 
would  be  destruction,  this  could  find  no  justification  in  law." 
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In  A.,  T.  &  S.  R  R.  R.  Co.  v.  Weber's  Adm'r,  33  Kan.  554,  6 
Pac.  884,  52  Am.  Rep.  543,  the  court  said:  "The  duty  of  the 
railroad  company,  however,  with  respect  to  Weber,  did  not  end 
with  his  removal  from  the  train.  He  was  unconscious,  and  un- 
able to  care  for  himself.  The  company  could  not  leave  him  upon 
the  platform  helpless,  exposed,  and  without  care  or  attention. 
It  was  its  duty  to  exercise  reasonable  care  and  diligence  to  make 
temporary  provision  for  his  protection  and  comfort.  As  was 
said  by  the  learned  court  who  tried  the  case :  *Of  course,  the  car- 
rier is  not  required  to  keep  hospitals  or  nurses  for  sick  or  insane 
passengers,  but,  whfen  a  passenger  is  found  by  the  carrier  to  be 
in  such  a  helpless  condition,  it  is  the  duty  of  the  carrier  to  exer- 
cise the  reasonable  and  necessary  offices  of  humanity  toward  him 
until  some  suitable  provision  may  be  made.' "  In  Brown  v.  C, 
R.  I.  &  P.  Ry.  Co.,  51  Iowa,  236,  1  N.  W.  490,  the  court  formu- 
lated the  rule  fixing  the  carrier's  duty,  as  follows:  "In  exercis- 
ing the  right  of  ejection  reasonable  and  ordinary  care  should  be 
employed.  In  determining  whether  such  care  has  been  exercised 
all  the  circumstances  should  be  considered,  as  the  physical  con- 
dition of  the  person  ejected ;  the  time,  whether  in  daylight  or  late 
at  night;  the  condition  of  the  country,  whether  thickly  or  sparsely 
settled;  the  place  of  the  ejectment,  whether  near  to  or  remote 
from  dwellings  of  any  character,  including  stations ;  the  character 
of  the  weather,  whether  pleasant  or  inclement,  etc.  The  rules  of 
law,  as  well  as  the  dictates  of  humanity,  require  that  the  ejection 
shall  occur  at  such  place  and  be  conducted  in  such  manner  as  npt 
unreasonably  to  expose  the  party  to  danger."  In  Elliott  on  Rail- 
roads, §  1637,  the  rule  is  formulated  as  follows:  "If  he  is  so  in- 
toxicated, or  so  young  or  feeble  as  not  to  be  able  to  take  care  of 
himself,  or  look  out  for  his  own  safety,  the  company  should  ex- 
ercise reasonable  care  to  see  to  it  that  he  is  not  expelled  and  aban- 
doned in  such  a  place  and  under  such  circumstances  that  he  will 
be  exposed  to  unnecessary  peril." 

All  the  cases  which  recognize  the  right  of  the  carrier  to  eject 
a  passenger  who  has  no  ticket  and  refuses  to  pay  his  fare  hold 
that  this  right  must  be  exercised  in  such  a  manner  as  not  to  im- 
peril the  life  of  a  passenger,  or  subject  him  .to  danger  of  bodily 
injury.  L.  &  N.  R.  R.  Co.  v.  Johnson,  108  Ala.  62,  19  South.  51, 
31  L.  R.  A.  372;  Central  R.  R.  Co.  v.  Glass,  60  Ga.  441 ;  Ham  v, 
D.  &  H.  Canal  Co.,  155  Pa.  548,  26  Atl.  757,  20  L.  R.  A.  622;  I. 
&  G.  N.  R.  Co.  V.  Gilbert,  64  Tex.  536;  Hall  v.  S.  C.  R.  R.  Co.,  28 
S.  C.  261,  5  S.  E.  623 ;  Isbell  v.  New  York  &  N.  H.  R.  R.  Co.,  27 
Conn.  395,  71  Am.  Dec.  78;  Wyman  v.  Northern  P.  Ry.  Co.,  34 
Minn.  210,  25  N.  W.  349;  Connolly  v.  Crescent  City  R.  R.  Co., 
41  La.  Ann,  61,  5  South.  259,  3  L.  R.  A.  133,  17  Am.  St.  Rep. 
389;  Indianapolis,  Peru  &  Chicago  R.  R.  Co.  v.  Pitzer,  109  Ind. 
186, 6  N.  E.  310,  10  N.  E.  70,  58  Am.  Rep.  387 ;  Roseman  v.  Caro- 
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lina  Central  Railroad  Co.,  112  N.  C.  716,  16  S.  E.  766,  19  L.  R. 
A.  327,  34  Am.  St.  Rep.  524 — support  the  rule  just  announced. 
Brown  v.  L.  &  N.  R.  R.  Co.,   103  Ky.  211,  44  S.  W.  648,  relied 
upon  by  appellant,  is  not  in  conflict  with  the  doctrine  announced 
by  the  foregoing  cases.     In  the  Brown  Case  the   deceased  was 
ejected   at  the  station  at  London,  Ky.,   at  a  time  when   several 
other  passengers  were  alighting  from  the  train,  and  porters  from 
two  hotels  were  at  the  depot  to  meet  passengers.    Furthermore, 
the  depot    was  lighted  and  open,    and  as  the  train    pulled  away 
from  the  station  one  of  the  trainmen  called  to  the  porter  and  told 
him  to  take   the  deceased  to  a  hotel — that  he»  had  money  to  pay 
for  his  lodging.    In  the  Brown  Case  the  court  merely  held,  under 
those  circumstances,  that  the  trainmen  had  the  right  to  assume 
that  the  deceased  would  be  taken  in  charge  by  some  of  the  per- 
sons who  alighted  at  the  depot,  or  by  the  hotel  porters,  and  that 
it  was  not  negligence  therefore  on  their  part  to  leave  him  at  the 
station  in  company  with  other  persons.    In  the  case  at  bar,  how- 
ever, Tuggle  was  ejected  and  left  alone  under  wholly  different 
conditions.     Appellant's  rights  were  fully  protected  by  instruc- 
tion 3,  which  told  the  jury  it  could  not  find  for  the  plaintiff  unless 
it  believes    from  the   evidence  that   Tuggle  at  the    time  he   was 
ejected  from^  the  train  was  in  such  a  state  of  intoxication  as  ren- 
dered him  mentally  or  physically  incapable  of  taking  care  of  him- 
self, and  in  such  a  helpless  condition  that  to  put  him  off  of  the 
train  under  the  circumstances  necessarily  or  probably  exposed 
him  to  danger,  or  death,  or  great  bodily  harm  from  passing  trains ; 
and  that   the  defendant's  agents    and  servants  in    charge  of  the 
train  at  the  time  had  notice  of  his  helpless  condition,  and  the  dan- 
ger to  which  he  would  or  probably  would  be  exposed  by  being 
ejected  from  the  train. 

[6]  Finally,  it  is  contended  that  the  verdict  is  excessive.  Tug- 
gle was  a  vigorous  young  man,  32  years  of  age,  and  earned  $2  a 
day  at  mining  coal  from  a  narrow  seam,  and  under  unfavorable 
conditions.  His  expectancy  of  life  was  nearly  30  years.  Under 
the  later  decisions  of  this  court,  we  are  not  prepared  to  say  that 
the  verdict  is  excessive.  In  L.  &  N.  R.  R.  Co.  v,  Engleman's 
AdmV,  146  Ky.  19,  141  S.  W.  374,  we  held  that  a  verdict  for 
$10,000  for  the  death  of  a  young  girl  was  not  excessive;  while 
in  Board  of  Internal  Improvement  of  Lincoln  County  z\  Moore's 
AdmV,  66  S.  W.  417,  22>  Ky.  Law  Rep.  1885,  we  upheld  a  ver- 
dict for  $13,000  for  the  death  of  a  girl  14  years  of  age.  And 
in  C.  &  O.  R.  R.  Co.  v.  Ward's  AdmV,  145  Ky.  733,  141  S.  W. 
72,  a  verdict  for  $12,500  for  the  death  of  a  girl  under  16  years 
of  age,  whose  earning  capacity  as  a  stenographer  was  shown  to 
be  about  $25  per  month,  was  sustained.  See,  also,  C,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Loveirs  AdmV,  141  Ky.  249,  132  S.  W.  569,  and 
Cox's  Adm'r  v,  L.  &  N.  R.  R.  Co.,  137  Ky.  388,  125  S.  W.  1056. 
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In  the  Cox  Case  a  verdict  for  $12,500  for  the  death  of  a  brake- 
man  who  earned  $40  per  month,  and  had  an  expectancy  of  30 
years,  was  held  not  excessive. 

Judgment  affirmed. 


Melius  v.  Chicago,  M.  &  P.  S.  Ry.  Co. 

(Supreme   Court  of  Washington,   Nov.   12,   1912.) 

[127   Pac.   Rep.  575.] 

Appeal  and  Error — Review — Questions  for  Jury. — Whether  an  ap- 
pliance used  on  a  dump  car  was  a  safe  appliance  was  for  the  jury, 
though  in  the  opinion  of  the  Supreme  Court  a  preponderance  of  evi- 
dence showed  it  to  be  safe. 

Master  and  Servant — Actions  for  Injuries — Questions  for  Jury.-— 
Whether  the  claims  on  a  dump  car  could  have  been  uncoupled  as 
claimed  by  plaintiff,  causing  the  car,  upon  being  righted  after  dump- 
ing, instead  of  stopping  at  a  horizontal  position,  to  tur.n  over,  strik- 
ing plaintiff,  was  for  the  jury,  and  not  for  the  court  to  determine 
that  it  was  a  physical  impossibility  as  a  matter  of  law. 

Trial — Instructions — Error  Cured  by  Other  Instruction. — 'In  an  em- 
ployee's action  for  injuries,  instructions  which  do  ngt  fit  the  facts 
of  the  case,  and  to  some  extent  do  not  state  correctly  the  rule  as  to 
the  liability  of  an  employer  for  instrumentalities  under  his  imme- 
diate charge,  are  not  prejudicial  where  other  proper  instructions  were 
given,  so  that  the  law  of  the  case  was  before  the  jury. 

Master  and  Servant — Liability  for  Injuries — Contributory  Negli- 
gence.*— A  brakeman  on  a  train  of  dump  cars  was  directed  by  the 
conductor  to  apply  the  air  pressure  for  the  purpose  of  righting  the 
car  after  dumping,  by  means  of  an  angle  cock  on  the  side  of  the  car. 
The  car,  instead  of  stopping  when  it  reached  a  horizontal  position, 
went  on  over  and  injured  the  brakeman.  The  air  pressure  could 
have  been  applied  by  means  of  an  angle  cock  on  the  end  of  the  car, 
and  if  this  had  been  done  the  brakeman  would  not  have  been  injured. 
Held,  that  the  brakeman  was  not  guilty  of  contributory  negligence 
in  following  the  conductor's  orders. 


*For  the  authorities  in  this  series  on  the  subject  of  assumption 
of  the  risk  of,  and  contributory  negligence  in  doing  dangerous  work 
in  obedience  to  orders,  see  foot-note  of  Wrightsville.  etc.,  R.  Co.  v. 
Lattimore  (Ga.).  9  R.  R.  R.  58,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  58, 
where  all  those  preceding  it  are  collected;  last  paragraph  of  foot- 
note of  Blackburn  v.  Louisiana  R.  &  Nav.  Co.  (La.),  41  R.  R.  R.  75, 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  75. 
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Master  and  Servant — Liability  for  Injuries — Fellow  Scrvants.t— The 
conductor  of  a  train,  having  the  charge  and  direction  of  the  work 
which  was  being  done  when  a  brakeman  was  injured,  was  not  a  fel- 
low servant  of  the  brakeman,  but  stood  in  the  place  of  the  employer. 

Trial  —  Instructions  —  Conflicting  Instructions. — The  trial  court 
should  not  give  requested  instructions  hostile  in  theory,  but  should 
adopt  a  theory  of  its  own  and  give  instructions  in  accordance  with 
that  theory. 

Trial — Instructions — Confusing  Instructions. — Where  instructions 
covering  the  same  point  are  requested  by  both  sides,  the  court  should 
not  give  both  instructions;  but.  if  it  adopts  the  requested  instructions 
of  one  side,  the  others  should  be  rejected. 

Department  1.  Appeal  from  Superior  Court,  Pierce  County; 
C.  M.  Easterday,  Judge. 

Action  by  Louis  H.  Melius  against  the  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

George  W.  Korte  and  H,  S.  Griggs,  both  of  Seattle,  for  appel- 
lant. 

Johnston  &  McMenamin,  of  Tacoma,  for  respondent. 

Chadwick,  J.  Plaintiff,  an  experienced  brakeman,  was  em- 
ployed by  the  defendant  on  a  dirt  train.  The  train  was  made 
up  of  an  engine  and  40  cars  of  a  type  known  as  the  western  air 
dump  car.  At. the  time  of  the  accident,  to  which  we  shall  pres- 
ently refer,  the  crew,  consisting  of  a  conductor,  two  brakeman, 
and  the  enginemen,  were  filling  a  trestle.  The  train  had  been 
hauled  from  where  the  steam  shovel  was  operating  to  the  trestle, 
and  the  loads  had  been  dumped.  The  dumping  was  accomplished 
through  the  instrumentality  of  compressed  air  operated  from  the 
engine.  The  cars  were  equipped  with  eight  chains,  four  on  ei- 
ther side.  Two  of  the  chains  were  used  to  pull  the  bed  of  the 
car  back  to  its  normal  position  after  being  dumped,  and  two,  one 
of  which  was  near  each  end  of  the  car,  were  used  to  hold  the 
car  in  its  position  when  loaded  or  after  it  was  unloaded.  These 
chains,  which  we  shall  call  stay  chains,  were  fastened  one  end 
to  trucks  and  the  other  end  to  the  body  or  bed  of  the  car.    They 

tFor  the  illustrations  in  this  series  showing  who  are  vice-princi- 
pals or  superior  servants,  see  last  paragraph  of  first  foot-note  of 
Chicago,  etc.,  R.  Co.  v.  Barker  (Ind.).  28  R.  R.  R.  228,  51  Am.  & 
Eng.  R,  Cas.,  N.  S..  228;  foot-notes  of  Struble  v.  Burlington,  etc.,  R. 
Co.  (Iowa),  16  R.  R.  R.  259,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  259, 
where  all  those  preceding  them  are  collected;  first  foot-note  of  In- 
diana Union  Tract.  Co.  r.  Long  (Ind.),  43  R.  R.  R.  479.  66  Am.  & 
Eng.  R.  Cas.,  N.  S.,  479;  first  foot-note  of  Hermanek  r.  Chicago,  etc., 
R.  Co.  (C.  C.  .-v.),  42  R.  R.  R.  69.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  69; 
first  two  foot-notes  of  Richey  r.  Cleveland,  etc.,  R.  Co.  (Ind.).  44  R. 
R.  R.  687,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  687. 
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were  broken  in  the  center  so  they  could  be  coupled  or  uncoupled 
as  occasion  required.  The  coupling  was  the  old-fashioned  hook 
and  ring,  called  by  some  of  the  witnesses  a  "toggle" ;  it  being  in 
all  essential  particulars  the  same  as  the  rough  lock  chain  w^hich 
was  in  common  use  in  the  early  day  when  heavy  freighting  was 
done  by  teams,  the  hook  on  one  end  of  the  chain  having  sufficient 
spread  to  hold  the  link  on  the  end  of  the  other.  The  tongue  of 
the  hook  folded  back  on  the  link  to  which  it  was  attached,  the  link 
being  hammered  down  to  two  parallel  bars  against  which  the 
tongue  was  placed,  and  over  all  a  ring  was  slipped  so  that  it  was 
held  fast,  not  only  by  the  law  of  gravity,  but  by  friction  as  well. 
When  the  car  was  to  be  dumped,  the  ring  was  knocked  off  the 
hook  or  lip,  allowing  the  hook  to  drop  or  unfold,  thus  separating 
or  opening  the  chain.  A  car  is  dumped  on  the  side  opposite  the 
broken  chains;  no  account  being  taken  of  the  chains  on  what 
may  be  called  the  down  side  of  the  car.  On  one  of  the  cars,  No. 
xl057,  it  seems  that  the  mechanism  through  which  the  air  was 
applied  had  become  deranged,  so  that  the  car  could  not  be  righted 
from  the  engine.  The  train  was  then  moved  from  the  trestle ;  the 
bed  of  the  car  being  in  an  oblique  position.  When  upon  solid 
ground,  the  crew,  under  direction  of  the  engineer,  undertook  to 
remedy  the  defect.  It  was  found  that  the  piston  had  slipped  out 
of  the  sleeve  of  the  cylinder ;  the  cylinder  being  a  part  of  the  air 
equipment  on  each  car.  The  conductor  obtained  a  block  to  hold 
the  cylinder  in  position,  intending  to  throw  the  piston  back  in 
its  place  by  the  application  of  the  air.  This  he  instructed  plain- 
tiff to  turn  on.  1  here  were  two  ways  to  do  this :  One  by  oper- 
ating an  angle  cock  at  the  end  of  the  car  where  there  would  have 
been  no  danger,  and  one  by  manipulating  an  angle  cock  on  the  up 
side  of  the  car.  The  conductor  blocked  the  piston  head,  and 
plaintiff  turned  on  the  air  as  directed.  The  car  righted  itself,  but, 
instead  of  stopping  when  the  bed  had  resumed  a  horizontal  po- 
sition, it  went  on  over,  catching  plaintiff  and  inflicting  the  inju- 
ries of  which  he  now  complains.  The  car  tipped  because  the  stay 
chains  on  the  then  down  side  of  the  car  became  unlocked,  and,  be- 
ing already  loose  on  the  up  side  of  the  car,  there  was  nothing 
to  stay  it  in  position.  While  possibly  more  pertinent  to  our  sub- 
sequent discussion,  for  the  sake  of  keeping  the  facts  together  and 
in  mind  it  may  be  said  that  the  conductor  testified  that  the  chains 
were  in  place  and  fastened  before  he  undertook  to  right  the  car; 
that  he  kicked  a  hole  in  the  snow  underneath  each  chain  so  that 
they  would  hang  vertically. 

It  is  the  theory  of  the  plaintiff  that,  because  the  pin  coupling 
was  curved  in  at  the  point  rather  than  out,  as  he  says  it  should 
have  been,  the  sudden  uprighting  of  the  car  tended  to  throw  the 
rings  off  the  chains.  The  defendant's  theory  is  that,  inasmuch 
as  the  car  had  been  hauled  a  considerable  distance  with  the  stay 
chains  on  the  down  side  loose  and  dragging,  they  had  become  un- 
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fastened  and  were  loose  at  the  time  the  attempt  was  made  to 
right  the  car.  The  law  of  gravity  and  certain  principles  of  natural 
philosophy  are  referred  to  and  relied  upon.  The  negligence  of 
the  defendant  is  alleged  to  be  this:  That  standard  and  safe 
equipment  had  been  taken  off  the  car,  and  unsafe  and  improper 
hooks  and  rings  had  been  substituted;  that  is  to  say,  the  hooks 
on  car  xl057  inclined  inward  and  tapered  at  the  point,  so  that 
the  ring  would  have  a  tendency  to  slip  off  if  weight  or  sudden 
strain  were  put  upon  the  chain.  Besides  the  general  denials,  de- 
fendant pleaded  assumed  risk,  that  plaintiff  was  a  fellow  servant 
with  the  conductor,  and  contributory  negligence.  From  a  judg- 
ment in  favor  of  the  plaintiff,  defendant  has  appealed. 

[1]  The  first  error  assigned,  and  this  comprehends  about 
all  of  the  questions  raised  by  appellant,  is  that  the  court  erred  in 
overruling  defendant's  motion  for  a  directed  verdict.  The  gist 
of  this  motion  is  that  the  evidence  is  undisputed  that  the  coupling 
with  the  hook  and  ring  described  in  the  complaint  was  of  stand- 
ard construction  and  make  and  in  common  use,  and  is  in  fact 
the  only  practical  appliance.  We  think  that  it  is  shown  by  a 
very  clear  preponderance  of  the  evidence  that  the  pin  and  ring 
coupling  is  a  safe  and  standard  appliance,  and  is  more  practical 
than  the  one  which  respondent  insists  should  have  been  used. 
This  is  described  as  a  plate  or  locking  attachment.  **It  slips  down 
over  the  two  guys  at  the  sides  of  the  link.  There  are  two  holes 
opposite  each  other  and  one  on  the  point  that  slips  over  the  point 
of  the  finger.  It  drops  down  over  the  point  and  also  holds  the 
hook  when  it  is  up  in  place.  To  then  unlock  it,  you  must  slip 
it  up  and  the  point  drops  down.*' 

But  these  are  questions  of  fact  to  be  decided  by  the  jury,  and 
there  was  testimony  from  which  it  might  have  found  that  the 
pin  and  ring  coupling  was  not  a  proper  or  safe  appliance,  or,  i* 
so,  whether  a  nose  or  outward  curve  at  the  point  of  the  pin  was 
necessary  to  insure  the  proper  degree  of  safety,  and  also  whether 
the  pins  on  the  particular  car  were  shorter  than  they  should  have 
been.  There  was  much  evidence  to  show  that  a  nose  or  outward 
bend  on  the  hook  would  tend  to  lessen  the  efficiency  of  the  ap- 
pliance and  increase  the  danger  of  its  breaking,  but  this  conflict 
or  question  is  sufficient  to  sustain  the  verdict  upon  general  grounds, 
and,  although  appellant's  cars  were  equipped  generally  with  proper 
couplings,  the  jury  had  said,  considering  the  evidence  in  this  case, 
that  the  ones  on  car  No.  xl057  did  not  comply  with  the  standard 
set  by  the  witnesses  for  the  appellant. 

[2]  Xor  can  we  hold  to  the  theory  of  physical  impossibility. 
It  would  seem  that  this  might  be  so,  and  yet,  by  reason  of  the 
alleged  inward  slant  (there  was  at  least  one  witness  who  said 
that  the  hooks  on  these  chains  were  somewhat  shorter  than  they 
were  on  other  cars),  it  may  be  that  the  sudden  tightening  of  the 
chain  would  tend  to  throw  the  point  out.    This  might  have  caused 
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the  ring  to  slip  beyond  the  point  of  contact.  It  is  further  urged 
that,  although  it  be  admitted  that  one  of  these  chains  might  have 
been  so  deficient  that  the  ring  would  slip  off  while  it  was  in  an 
upright  position,  it  would  be  practically  impossible  for  the  two 
chains  to  break  at  the  same  time.  There  is  evidence  to  show  that 
the  holding  of  any  particular  chain  depends  entirely  upon  the  size 
of  the  ring  and  the  shape  of  the  hook.  Two  witnesses  so  testi- 
fied. We  cannot  say,  as  a  matter  of  law,  that  it  was  impo^^sible 
for  the  two  chains  to  become  uncoupled  at  the  same  time  and 
from  the  same  cause.    The  question  was  for  the  jury. 

[3]  Complaint  is  made  that  certain  instructions  do  not  state 
the  law.  We  think  that  this  may  be  admitted  in  this  respect  that 
they  do  not  fit  the  facts  of  this  particular  case.  Some  of  them 
seem  to  be  drawn  on  the  theory  that  the  instrumentality  alleged 
to  be  deficient  was  under  the  immediate  charge  and  direction  of 
the  plaintiff,  and  to  some  extent  at  least  do  not  state  the  rule  as 
we  understand  it  to  be.  But,  under  several  decisions  rendered 
by  this  court  within  the  past  few  years,  we  feel  that  we  would 
not  be  warranted  in  holding  that  the  defendant  was  thereby  prej- 
udiced, inasmuch  as  other  and  proper  instructions  were  given, 
so  that  the  law  of  the  case  was  before  the  jury. 

[4]  It  is  also  complained  that  plaintiff  is  guilty  of  contribu- 
tory negligence.  While  plaintiff  was  an  experienced  brakeman 
upon  ordinary  trains,  his  acquaintance  with  these  dump  cars 
was  slight,  and  to  hold  that  he  was  guilty  of  contributory  negli- 
gence because  he  followed  the  direction  of  the  conductor  and 
turned  on  the  air  by  means  of  the  angle  cock  on  the  side  of  the 
car,  instead  of  going  to  the  end  of  the  car  and  using  the  angle 
cock  there  situated,  would,  we  think,  be  carrying  the  rule  too  far. 
Plaintiff  had  no  reason  to  apprehend  danger.  The  jury  must 
have  believed  his  testimony  and  the  testimony  of  the  conductor 
when  they  said  that  the  chains  on  the  down  side  of  the  car  were 
in  position,  and,  if  the  instrumentality  had  been  perfect  or  rea- 
sonably so,  the  accident  would  not  have  happened. 

[5]  The  conductor  was  not  the  fellow  servant  of  plaintiff.  He 
had  charge  and  direction  of  the  work  in  hand.  He  was  in  au- 
thority. This  fact  distinguishes  this  case  from  the  Jock  Case 
reported  in  53  Wash.  437,  102  Pac.  405,  and  kindred  cases.  It 
falls  rather  under  the  rule  stated  in  Martin  v.  Hill,  66  Wash.  433, 
119  Pac.  849.  Respondent  and  the  conductor  were  not  acting 
together — that  is,  upon  equal  terms.  The  one  was  there  to  do 
the  bidding  of  the  other.  The  character  of  the  work  required 
direction,  and  the  conductor  stood  in  the  place  of  the  master. 

[6,  7]  It  is  complained  that  the  trial  judge  gave  inconsistent 
instructions;  that  both  plaintiff  and  defendant  requested  instruc- 
tions hostile  in  theory,  and,  by  giving  them,  confusion,  rather 
than  direction,  was  put  upon  the  jury.  What  we  have  already 
said  indicates  our  purpose  to  affirm  this  case,  for  we  are  unable 
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to  say,  in  the  light  of  the  facts,  that  the  jury  was  misled.  But 
we  have  said  before,  and  now  desire  to  say,  that  all  cases  should 
be  tried  on  a  certain  theory ;  that,  whatever  theory  may  be  enter- 
tained by  counsel,  the  court  is  the  guiding  and  directing  genius 
of  the  trial,  and  out  of  the  conflict  of  opinion  should  adopt  a 
theory  of  its  own.  It  is  proper  for  counsel  to  request  instruc- 
tions, but  instructions,  when  requested  by  both  sides,  should  not 
be  given  when  they  cover  the  same  point.  If  it  be  so,  the  in- 
structions are  unnecessarily  drawn  out,  tend  to  confusion,  or  be- 
come meaningless  because  of  constant  repetition.  As  a  rule,  the 
law  of  a  case  can  be  covered  by  very  few  instructions — one  is 
usually  sufficient  upon  each  point  of  law — and  we  would  suggest 
that,  if  requested  instructions  are  to  be  adopted  by  the  court, 
those  requested  by  the  one  side  or  the  other  be  rejected. 

The  record  is  faulty  in  the  respect  complained  of,  but  we  are 
unwilling,  considering  the  facts  of  the  particular  case  and  the 
probability  of  a  like  verdict  upon  retrial,  to  order  a  reversal. 

Affirmed. 

GosE,  Crow^  and  Parker,  JJ.,  concur. 


Southern  Ry.  Co.  v.  Tyree's  Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia,  Nov.  21,  1912.) 

[76  S.  E.   Rep.  341.] 

Master  and  Servant — Injury  to  Servant — Negligence.* — The  engi- 
neer and  fireman  in  charge  of  a  through  train  on  the  main  line  must 
look  ahead  and  attend  to  the  proper  operation  of  the  train,  and  this 
duty  must  be  performed  in  passing  through  yard  limits,  and  thereby 
avoid  injury  to  railroad  employees. 

*■  ■        —    -  _  _        -  -  - 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  as  employers,  for  injuries  to  their 
employees,  other  than  those  engaged  at  the  time  of  the  accident  in 
coupling  or  uncoupling  cars,  sustained  while  they  were  on  tracks, 
and  caused  by  the  operation  of  trains,  engines,  or  street  cars,  see 
foot-note  of  Wickham  v.  Louisville  &  N.  R.  Co.  (Ky.).  33  R.  R.  R. 
697,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  where  all  those  preceding  it 
are  collected;  foot-note  of  Cazort,  etc.,  Co.  v.  St.  Louis,  etc.,  R.  Co. 
(Ark.),  43  R.  R.  R.  487,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  foot-note 
of  Cincinnati,  etc..  R.  Co.  z:  Richardson  (Ky.),  43  R.  R.  R.  466,  66 
Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  first  foot-note  of  Cincinnati,  etc.,  R. 
Co.  V.  Troxell  (Ky.),  42  R.  R.  R.  130,  65  Am.  &  Eng.  R.  Cas.,  N.  S., 
130;  Louisville,  etc.,  R.  Co.  7'.  Thomason  (Ala.).  42  R.  R.  R.  77,  65 
Am.  &  Eng.  R.  Cas.,  N.  S.,  77;  second  foot-note  of  Fletcher  v.  Free- 
man-Smith Lumber  Co.  (Ark.),  41  R.  R.  R.  137.  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  137;  Cincinnati,  etc.,  R.  Co.  z'.  Mayfield  (Ky.),  44  R.  R. 
R.  199,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  199. 
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Trial — Evidence — Demurrer. — Where  the  jury  may  find  defendant 
guilty  of  negligence  and  decedent  free  from  contributory  negligence, 
the  court  must  so  find  on  demurrer  to  the  evidence. 

Error  to  Circuit  Court,  Amherst  County.    . 

Action  by  Tyree's  administrator  against  the  Southern  Railway 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Coleman,  Easley  &  Coleman,  of  Lynchburg,  for  plaintiff  in 
error. 

Aubrey  B.  Strode  and  Volney  E.  Howard,  both  of  Lynchburg, 
for  defendant  in  error. 

Harrison,  J.  This  suit  was  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  the  plaintiff's  intestate  by  the  de- 
fendant railway  company.  There  was  a  demurrer  to  the  evidence 
by  the  defendant,  which  was  overruled,  and  judgment  given  the 
plaintiff  for  the  damages  ascertained  by  the  jury.  This  action 
of  the  circuit  court  is  brought  under  review  by  the  present  writ 
of  error. 

Viewed  from  the  standpoint  of  a  demurrer  to  the  evidence, 
the  following  facts  are  established:  The  deceased  was  an  em- 
ployee of  the  defendant  in  its  yards  at  Monroe,  in  Amherst 
county.  His  duty  was  to  go  to  the  lodging  places  of  men  com- 
posing the  crews  of  expected  trains  and  awaken  them  for  serv- 
ice thereon.  On  the  night  of  his  death  the  deceased,  to  awaken 
a  crew  for  an  expected  "perishable"  train,  about  2  o'clock  a.  m. 
left  the  company's  depot  to  go  to  its  Young  Men's  Christian  As- 
sociation, one  of  the  lodging  houses  of  the  men,  situated  on  the 
opposite  side  of  the  tracks  and  about  200  yards  south  of  the  de- 
pot. The  night  was  dark,  and  he  carried  a  lantern  in  his  hand. 
In  going  to  and  returning  from  the  Y.  ^L  C.  A.  building,  the  de- 
ceased pursued  the  usual  route  taken  by  the  employees  and  the 
public  generally,  with  the  knowledge  and  acquiescence  of  the 
company — indeed,  no  other  practicable  route  was  provided — 
and  this  route  necessarily  involved  crossing  the  railroad  tracks. 
In  returning  from  the  Y.  M.  C.  A.  building  the  deceased  was  run 
upon  and  killed  by  an  engine  drawing  a  through  passenger  train 
going  north,  which  was  about  15  minutes  late  and  running  down- 
grade with  the  steam  shut  off  at  an  estimated  speed  of  30  miles 
an  hour.  The  engine  of  this  passenger  train  was  without  the  us- 
ual light  in  front  of  it  and  without  light  in  the  cab.  The  engi- 
neer says  the  whistle  blew  when  the  train  was  three-fourths  of 
a  mile  from  the  yards,  and  the  bell  was  rung  in  the  yards.  The 
evidence  of  the  plaintiff  is  that  no  sound  of  bell  or  whistle  was 
heard  in  the  yard  or  elsewhere  until  the  short  danger  blast  was 
sounded  almost  simultaneously  with  the  impact  of  the  engine 
and  the  deceased. 
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[1]  The  defendant  insists  that,  inasmuch  as  this  accident  oc- 
curred in  its  yards,  it  was  under  no  obligation  to  warn  the  de- 
ceased of  the  approach  of  this  through  passenger  train  by  the 
use  of  an  efficient  headlight,  or  sounding  a  w.histle,  or  ringing  a 
bell,  or  slackening  its  speed  and  running  its  train  under  control ; 
and  the  cases  of  Pittard  v.  Southern  Ry.  Co.,  107  Va.  1,  57  S. 
E.  561,  and  Norfolk  &  W.  Ry.  Co.  v.  Belcher's  Adm'x,  107  Va. 
340,  58  S.  E.  579,  are  relied  on  to  sustain  this  contention. 

These  cases  have  no  application  to  the  facts  disclosed  by  this 
record.  In  both  the  cases  relied  on  the  injuries  were  inflicted 
on  yard  employees,  within  yard  limits,  and  by  yard  engines.  The 
reasons  leading  to  the  conclusion  reached  in  those  cases  with  re- 
spect to  the  operations  of  a  railroad  yard  do  not  exist  in  the  case 
of  a  through  passenger  train,  running  on  schedule  time  over  the 
main  line.  The  reasons  are  obvious  which  justify  a  railroad  in 
dispensing  with  ordinary  signals  and  lookouts  in  the  work  of 
shifting  engines  on  railroad  yards,  and  in  placing  upon  the  em- 
ployee there  a  higher  degree  of  care  for  his  own  safety  from 
such  engines;  but  they  are  without  force  when  applied  to  the 
case  of  a  regular  train  on  a  regular  through  run  over  the  main 
line.  In  the  latter  case  there  are  no  duties  upon  the  engineer  and 
fireman,  except  the  usual  duty  of  looking  ahead  and  attending 
to  the  proper  operation  of  the  train.  A  through  train  upon  the 
main  line  has  the  same  independence  of  position  and  action 
within  yard  limits  that  it  has  outside,  and  no  reason  can  be  given 
for  exempting  the  engineer  and  fireman,  engaged  in  the  operation 
of  a  through  passenger  train,  from  exercising  the  same  care  in 
passing  through  yard  limits  that  they  must  exercise  elsewhere— 
indeed,  the  yard  being  a  place  of  ceaseless  activity,  they  should 
be  more  on  the  alert  to  avoid  injury  because  of  the  increased 
danger  of  harm  occasioned  by  the  environments. 

[2]  It  is  unnecessary  to  review  the  evidence  adduced  in  this 
case  to  sustain  the  judgment  complained  of.  It  is  sufficient  to 
say  that  if  the  case  had  gone  to  the  jury  they  might  readily  and 
reasonably  have  found  that  the  plaintiff's  intestate  lost  his  life 
without  fault  on  his  part,  and  solely  as  a  result  of  the  negligent 
operation  of  its  passenger  train  by  the  defendant  company.  It 
is  well  settled  that,  if  the  jury  might  find  the  defendant  guilty  of 
negligence  and  the  deceased  free  from  contributory  negligence, 
the  court  must  so  find  on  a  demurrer  to  the  evidence.  Bass  v. 
Norfolk  &  VV.  Ry.  Co.,  100  Va.  8,  40  S.  E.  100;  Chesapeake  & 
O.  Ry.  Co.  V.  Hoffman,  109  Va.  44,  63  S.  E.  432. 

The  action  of  the  court  in  giving  and  refusing  instructions 
which  relate  solely  to  the  measure  of  damages  is  assigned  as  er- 
ror. This  objection  is  without  merit.  The  elements  of  damage 
and  the  rules  for  their  ascertainment  by  a  jury  in  the  case  of 
death  by  wrongful  act  have  been  so  long  and  thoroughly  es- 
tablished by  this  court  that  citation  of  authority  on  the  subject 
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is  unnecessary.  The  action  of  the  circuit  court  touching  this 
matter  is  in  conformity  with  our  decisions,  and  we  have  no  dis- 
position to  depart  therefrom,  and  adopt  the  new  elements  of 
damage  suggested  for  the  jury's  consideration  by  the  instructions 
refused. 

Upon  due  consideration  of  the  whole  case,  the  judgment  must 
be  affirmed. 

Affirmed. 


Robinson  v.  City  &  E.  G.  R.  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Dec.  10,  1912.) 

[76  S.  E.  Rep.  851.] 

Master    and  Servant — Injuries  to   Servant — Rules  for  Work.* — A 

railway  company  is  bound  to  adopt,  promulgate,  and  enforce  rules 
reasonably  protecting  its  servants  from  the  dangers  of  the  hazardous 
service,  arising  from  negligence  of  fellow  servants  or  otherwise,  and 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  make  and  promulgate  rules  for  the  guidance  and 
protection  of  its  employees,  see  extensive  note,  5  R.  R,  R.  441,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  441;  Gilbourne  v.  Oregon  Short  Line  R. 
Co.  (Utah),  41  R.  R.  R.  86,  64  Am.  &  Eng.  R.  Cas.,  N  S..  86;.Yeates 
V.  Illinois  Cent.  R.  Co.  (111.),  34  R.  R.  R  65.  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  65;  Pearsall  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  27  R.  R.  R. 
452,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  452;  Morrison  v.  San  Pedro,  etc., 
R.  Co.  (Utah),  22  R.  R.  R.  690,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  690; 
Louisville  &  N.  R.  Co.  v.  Vincent  (Tenn.),  22  R.  R.  R.  415,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  415  (railroad  not  absolutely  required  to  adopt 
and  promulgate  code  of  rules  for  education  of  beginners  prior  to  in- 
ducing them  into  its  service);  Northern  Ala.  R.  Co.  v.  Key  (Ala.), 
25  R.  R.  R.  365,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  Merrill  v.  Ore- 
gon Short  Line  R.  Co.  (Utah),  19  R.  R.  R.  221,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  221  (nonassignable  duty);  Shuster  v.  Philadelphia  B.  & 
W.  R.  Co.  (Del.),  19  R.  R.  R.  6,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  6  (fail- 
ure of  railroad  to  establish  rule  prohibiting  car  inspectors  from  rid- 
ing on  trains  while  they  were  being  run  onto  a  track  for  inspection, 
effect  of);  Devoe  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  7  R.  R.  R. 
949.  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  949;  Little  v.  Southern  R.  Co. 
(Ga.),  14  R.  R.  R.  809,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  809;  Moran  v. 
Rockland,  etc.,  Ry.  (Me.),  12  R.  R.  R.  721,  35  Am  &  Eng.  R.  Cas., 
N.  S..  721;  Hill  V.  Boston  &  M.  R.  Co.  (N.  H.),  11  R.  R.  R.  385,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  385  (failure  to  prescribe  rules  for  move- 
ments of  cars  over  repair  track  was  negligence  with  respect  to  in- 
jured car  repairer). 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  enforce  rules  made  for  the  protection  of  its 
employees,  see  first  foot-note  of  Driver's  Adm'r  v.  Southern  R.  Co. 
(Va.),  18  R.  R.  R.  11.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  11,  where  all 
those  preceding  it  are  collected;  second  foot-note  of  Illinois  Cent.  R. 
Co.  V.  Hart  (C.  C.  A.),  36  R.  R.  R.  220,  59  Am.  &  Eng.  R.  Cas.,  N. 
S.,  220. 
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where  its  failure  to  do  so  results  in  injury  to  a  servant,  it  may  be 
made  to  respond  in  damages  therefor. 

(Additional  Syllabus  by  Editorial  Staff.) 

Trial — Waiver  of  Errors — Rulings  on  Evidence. — The  defendant 
cannot  take  advantage  of  a  motion  to  exclude  plaintiff's  evidence,  if 
he  introduces  evidence  after  the  motion  is  overruled 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  J.  J.  Robinson  against  the  City  &  Elm  Grove  Rail- 
road Company.  Judgment  for  plaintiflF,  and  defendant  brings 
error.    Affirmed. 

Russell  &  Russell,  of  Wheeling,  for  plaintiflF  in  error. 
D.  A.  McKee  and  /.  B,  Sommennlle,  both  of    Wheeling,   for 
defendant  in  error. 

Robinson,  J.  Plaintiff,  a  motorman  on  the  railway  of  defend- 
ant company,  was  injured  by  a  collision  of  the  interurban  pas- 
senger car  he  was  running,  with  a  work  car  which  was  allowed 
to  stand  in  his  way  on  the  track.  On  defendant's  demurrer  to 
the  evidence,  plaintiff  has  judgment,  and  defendant  seeks  rever- 
sal. 

The  criticism  of  the  declaration  is  not  well  taken.  The  demur- 
rer to  that  pleading  was  properly  overruled. 

[2]  The  assignment  that  the  court  erred  in  not  sustaining  de- 
fendant's motion  to  exclude  plaintiff's  evidence  is  settled  by  the 
following:  "The  defendant  can  take  no  advantage  of  a  motion 
to  exclude  the  plaintiff's  evidence  if  he  introduces  evidence  after 
the  motion  is  overruled."  Ewart  v.  New  River  Fuel  Co.,  68  W. 
Va.  10,  69  S.  E.  300. 

[1]  Nor  can  we  sustain  the  assignment  that  the  court  erred 
in  overruling  defendant's  demurrer  to  the  evidence  and  in  enter- 
ing judgment  for  the  damages  found  by  the  jury.  A  verdict 
for  plaintiflF  found  by  the  jury  on  the  evidence  in  the  case  could 
not  properly  have  been  disturbed  by  the  court.  Therefore,  the 
demurrer  to  the  evidence  was  not  sustainable.  Dempsey  z'.  Rail- 
way Co.,  69  W.  Va.  271,  71  S.  E.  284,  34  L.  R.  A.  (N.  S.)  682. 
From  the  evidence  a  jury  could  well  find  that  negligence  on  the 
part  of  defendant  caused  plaintiflF's  injury,  and  that  plaintiflF  did 
not  contribute  thereto.  Alany  facts  and  circumstances  appear 
to  support  such  a  finding.  A  jury  could  properly  find  that  de 
fendant  had  not  adopted  and  promulgated  any  rule  or  instruction 
making  it  the  duty  of  some  employee  in  connection  with  the  work 
car  to  go  far  enough  into  the  dense  fog  of  the  early  morning,  in 
which  the  work  car  was  left  standing  on  the  track  in  the  way 
of  the  passenger  car,  to  warn  the  motorman  of  the  danger  in 
time  to  stop.  It  appears  that  no  one  on  the  car  had  been  assigneJ 
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to  such  duty.  That  work  car  was  on  the  track  at  the  instance  of 
defendant.  It  had  not  been  taken  there  voluntarily  by  the  mo- 
torman  in  charge  of  it — a  fellow  servant  of  plaintiff.  It  was 
where  defendant  company  had  directed  it.  And  when  the  com- 
pany directed  the  car  there,  the  law  enjoined  a  duty  on  the  com- 
pany reasonably  to  guard  those  who  might  be  injured  by  its  be- 
ing there.  The  company  was  chargeable  with  the  care,  precau- 
tion, and  diligence  which  the  circumstances  justly  demanded. 
The  circumstances  of  this  work  car  on  the  main  track,  on  a  morn- 
ing when  the  fog  was  so  dense  that  a  motorman  could  not  see  a 
distance  in  which  he  could  stop  his  car,  at  a  time  when  the  ap- 
proach of  the  passenger  car  was  in  reason  to  be  anticipated, 
surely  demanded  the  precaution  to  have  a  flagman  whose  in- 
structed duty  it  should  be  to  give  warning  of  the  danger.  But 
a  warranted  finding  from  the  evidence  is  that  the  company  failed 
to  provide  such  flagman,  reasonably  required  by  the  danger  which 
it  established,  and  had  no  rule  or  instruction  to  those  in  charge 
of  the  work  car  reasonably  safeguarding  against  the  danger. 

Defendant's  superintendent  testified  that  plaintiff  had  been 
instructed  to  look  out  for  the  work  car.  The  testimony  on  this 
point  is  conflicting.  A  jury  could  find  that  plaintiff  had  not  been 
instructed — that  he  did  not  neglect  instructions  in  that  regard. 
Then,  it  is  said  that  plaintiff  knew  that  the  construction  work 
was  in  progress  and  that  the  work  car  was  often  on  his  track. 
But  plaintiff  did  not  know  that  the  work  car  would  be  left  stand- 
ing without  notice  to  him  in  the  fog  where  he  could  not  see  it  in 
time  to  avoid  the  danger,  nor  was  he  bound  under  the  circum- 
stances to  anticipate  that  it  would  be  negligently  left  unguarded 
on  the  track  without  rule  or  instruction  to  warn  him  of  its  pres- 
ence there. 

It  is  sumbitted  that  the  evidence  shows  that  the  negligence 
which  caused  plaintiff's  injury  was  that  of  his  fellow  servant, 
the  motorman  of  the  work  car,  who  should  have  given  him  warn- 
ing in  time  to  stop.  Though  it  does  appear  that  the  fellow  serv- 
ant did  not  exercise  reasonable  care  under  the  circumstances, 
this  cannot  excuse  the  company  from  its  own  neglect  to  provide 
and  enforce  suitable  rules  and  regulations  for  the  dangerous  sit- 
uation so  as  to  protect  plaintiff  from  the  neglect  of  his  fellow 
servant.  One  of  the  dangers  of  railroad  service  to  be  guarded 
against  by  the  rules  and  regulations  which  the  law  demands  Is 
negligence  of  fellow  servants.  4  Thompson  on  Negligence,  sec. 
4169.  If  the  company  had  adopted  and  promulgated  such  rules 
and  the  fellow  servant  had  then  neglected  to  obey  them  to  plain- 
tiff's injury,  the  case  would  be  different.  Patterson  on  Railway 
Accident  Law,  316. 

By  all  authority  it  is  the  duty  of  a  railway  company  to  estab- 
lish proper  rules  and  regulations  for  its  hazardous  service,  so  as 
reasonably  thereby  to   protect  its    servants  from  all    anticipated 
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dangers.  Failure  to  observe  this  duty  is  negligence.  If  neglect 
of  the  duty  causes  injury  to  one  to  whom  the  duty  is  owed,  the 
railway  company  must  answer  in  damages.  The  very  nature  of 
railroad  service  calls  for  such  reasonable  precaution  against  the 
dangers  thereof.  The  company  has  not  exercised  reasonable 
care  to  provide  a  safe  place  for  the  work  of  its  servants  until 
rules  and  regulations  fitting  for  protection  in  the  premises  have 
been  adopted  and  promulgated.  **The  measure  of  the  duty  of  a 
master  to  his  servant  is  reasonable  care,  in  view  of  the  situation 
of  the  parties,  the  relations  they  have  e§tablished,  the  nature  of 
the  business  in  which  the  servant  is  employed,  the  character  of 
the  machinery  and  appliances  used,  the  surrounding  circum- 
stances and  conditions  and  the  exigencies  which  require  vigilance 
and  attention."  Fulton  v.  Crosby  &  Beckley  Co.,  57  W.  Va.  91, 
49  S.  E.  1012. 

The  case  before  us,  viewed  on  the  demurrer  to  the  evidence, 
establishes  that  plaintiff's  injury  was  caused  by  the  failure  of 
defendant  to  fulfill  its  duty  toward  plaintiff  by  adopting  and 
promulgating  a  rule  safeguarding  against  the  danger  of  leaving 
a  car  on  the  track  in  the  way  of  plaintiff's  run.  The  case  es- 
tablishes that  if  defendant  company  had  adopted,  promulgated, 
and  enforced  a  rule  making  it  the  duty  of  an  employee  on  the 
work  car  to  flag  passenger  cars  when  the  work  car  was  in  their 
way,  the  collision  that  brought  injury  to  plaintiff  would  not  have 
happened.  Defendant  is  shown  not  to  have  exercised  the  rea- 
sonable care  that  the  law  requires  in  the  adoption  of  rules  and 
regulations.  It  was  negligent  in  not  having  some  rule,  general 
or  otherwise,  that  would  have  protected  plaintiff.  It  did  not  do 
all  that  the  law  required  it  to  do  toward  affording  him  a  safe 
place  to  work.  We  find  the  case  determinable  by  this  estab- 
lished principle:  "It  is  the  duty  of  a  master  engaged  in  such  a 
complex  and  hazardous  business  as  operating  a  railroad  to  adopt 
and  promulgate  definite  and  suitable  rules  or  regulations  for  the 
protection  of  its  servants."  4  Thompson  on  Negligence,  sec. 
4170;  3  Elliott  on  Railroads,  sec.  1280. 

There  is  no  error.    The  judgment  will  be  affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  September  2,  1912.) 

[200  Fed.   Rep.  139.] 

Master  and  Servant — Injuries  to  Servant — Safety  Appliances — Grab* 
irons — Dining  Car.* — PlaintiflF  fell  and  was  injured  while  returning 
from  the  roof  of  a  dining  car,  where  he  had  gone  to  fill  the  water 
tank  in  performance  of  his  duty.  It  had  been  the  custom  to  spot 
the  car  with  the  front  end  near  a  hydrant,  so  plaintiff,  in  climbing 
to  the  roof,  could  use  a  ventilator  to  steady  himself;  but  for  two 
weeks  prior  to  the  accident  the  car  had  been  left  so  that  the  end 
where  plaintiff  was  accustomed  to  ascend  was  so  near  a  toolhouse 
that  he  could  not  place  his  ladder  there,  during  which  time  he  was 
in  the  habit  of  placing  it  in  the  middle  of  the  car,  where  there  was 
nothing  to  take  hold  of.  He  had  complained  of  this  to  his  foreman, 
who  promised  to  have  the  car  spotted  and  remedied,  so  that  it  would 
be  safer.  Held  that,  since  the  placing  of  a  handhold  at  the  middle 
of  the  car  would  have  been  a  new  construction  and  of  no  permanent 
use  on  the  car,  plaintiff  was  not  justified  in  believing  that  grabirons 
would  be  placed  on  the  roof  for  his  benefit,  and  that  the  foreman's 
promise  did  not  relieve  him  of  the  assumption  of  the  risk  as  a  mat- 
ter of  law. 

Hook,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  i  Court  of  the  United  States  for  the 
Southern  District  of  Iowa;  Smith  McPherson,  Judge. 

Action  by  Clyde  Stansberry  against  the  Wabash  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

IVilliam  McNett,  of  Ottumwa,  Iowa  (/.  L.  Minnis,  of  St. 
Louis,  Mo.,  and  Walter  McNett,  of  Ottumwa,  Iowa,  on  the 
brief),  for  plaintiff  in  error. 

C.  F.  Hcnvell  of  Centerville,  Iowa,  ( C.  //.  Elgin,  of  Centerville, 
Iowa,  and  W.  H.  C.  Jacques,  of  Ottumwa,  Iowa,  on  the  brief), 
for  defendant  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Willard, 
District  Judge. 

Willard,  District  Judge.  Stansberry,  the  defendant  in  error, 
plaintiff  below,  was  employed  by  the  Wabash  Railroad  Company, 

*For  the  authorities  in  this  series  on  the  subject  of  assumption  of 
risks  by  servants  as  affected  by  promise  to  repair  defects  or  remedy 
dangerous  conditions,  see  extensive  note,  30  R.  R.  R.  556,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  556;  last  foot-note  of  Hermanek  v.  Chicago,  etc., 
R.  Co.  (C.  C.  A.),  42  R.  R.  R.  69,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  69. 
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plaintiff  in  error,  at  Moulton,  Iowa.  Among  his  duties  was  that 
of  putting,  every  morning,  water  and  ice  into  a  dining  car.  This 
car  arrived  at  Moulton  about  9  o'clock  at  night  and  was  placed 
on  a  side  track  near  a  hydrant.  It  was  taken  away  next  morn- 
ing about  7,  and  it  was  Stansberry's  duty  to  place  the  ice  and 
water  in  it  just  before  it  left.  He  did  this  by  going  onto  the  top 
of  the  car  by  means  of  a  portable  ladder  which  was  kept  at  Moul- 
ton. For  several  months  the  car  had  been  stopped  near  the  hy- 
drant so  that  Stansberry  could  place  his  ladder  at  the  end  of  the 
car  where  the  tank  was,  and  in  going  up  and  down  he  made  use 
of  a  swinging  ventilator  over  the  cooking  room  to  hold  to  and 
steady  himself. 

For  about  two  weeks  before  March  21,  1909,  the  day  of  the 
accident,  the  car  had  been  left  so  that  the  end  of  it  where  he  had 
been  accustomed  to  ascend  was  near  a  toolhouse,  so  near  that  he 
could  not  place  his  ladder  there,  and  during  that  time  he  had 
been  in  the  habit  of  placing  it  about  the  middle  of  the  car,  where 
there  was  no  ventilator  nor  grabiron,  nor  anything  to  take  hold 
of.  He  had,  however,  every  day  for  two  weeks  ascended  in  this 
way  without  injury,  but  on  the  morning  of  March  21st,  in  at- 
tempting to  come  down  he  slipped,  fell  off  the  car  and  broke  his 
leg  and  ankle. 

[1]  In  his  complaint  the  plaintiff  charged  that  the  defendant 
was  negligent  in  not  providing  handholds  or  grabirons  upon  the 
roof  of  the  car.  He  knew  the  condition  of  the  car  in  this  re- 
spect, and  the  court  charged  the  jury  that  he  assumed  the  risk 
of  this  defective  construction,  unless  he  was  relieved  therefrom 
by  a  promise,  claimed  to  have  been  made  by  Pierson,  the  fore- 
man, at  Moulton,  to  remedy  this  defective  condition,  and  his  re- 
liance thereon.  The  evidence  relating  to  the  promise  is  as  fol- 
lows: 

"Q.  Had  you  talked  to  anybody  in  authority  about  the  condi- 
tions that  had  arisen  there  after  they  adopted  the  new  place  for 
spotting  the  car?  (The  answer  to  this  question  was  striken  out.) 
Q.  Did  you  make  some  kind  of  a  protest  or  complaint  to  some- 
body? Answer  yes  or  no.  A.  Yes,  sir.  Q.  Who  to?  A.  To 
my  boss.  Q.  Mr.  Pierson?  A.  Yes,  sir.  Q.  What  did  you  say 
to  him  in  the  way  of  protest  or  complaint?  A.  I  made  a  protest 
that  it  was  dangerous  to  go  on  top.  There  was  nothing  to  hold 
to,  and  the  ladder  wasn't  long  enough  to  give  me  any  protection 
to  get  hold  of  it  and  get  down  off  of  the  car.  Q.  What,  if  any- 
thing, did  you  say  about  the  handholds,  if  anything?  A.  There 
wasn't  any  on  the  car  at  all.  Q.  What  did  you  say  to  Mr.  Pier- 
son, complaining  about  there  being  no  handholds  ?  A.  I  told  him 
there  ought  to  be  something  there  for  me  to  hold  to.  Q.  Go 
ahead  and  finish  the  conversation.  A.  I  had  protested  that  it 
was  dangerous ;  that  I  ought  to  have  something  there  to  hold  to. 
Q.  What  did  he  say  about  the  question  of  remedying?    A.  He 
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said  he  would  have  this  car  spotted  and  remedied,  so  it  would  be 
safer.  Q.  You  stated  you  complained  to  him  about  the  ladder 
and  handholds.  What  did  he  say  as  to  what  he  would  do  in  the 
way  of  remedying  the  things  you  complained  of?  A.  He  said  he 
would  see  to  it.  Q.  Did  you  believe  him  ?  A.  I  did ;  yes,  sir.  Q. 
Did  you  rely  on  him?  A.  I  did.  Q.  But  for  the  fact,  believing 
and  relying  on  what  the  boss  said,  would  you  have  continued 
work  under  those  conditions?  A.  That  was  my  intentions  to 
quit.  Q.  If  he  had  not  what?  A.  If  it  had  not  been  fixed.  Q. 
Did  you  say  anything  to  Pierson  about  whether  you  would  quit 
or  not?    A.  I  had  talked  with  him  about  it." 

According  to  Stansberry,  the  necessity  for  grabirons  arose  at 
this  time,  because  the  car  was  so  left  that  he  could  not  mount  at 
the  end  where  the  tank  was  and  where  the  ventilator  answered 
the  purpose  of  a  grabiron.  His  idea  must  have  been  that  the 
grabiron  should  be  placed  somewhere  near  the  middle  of  the 
car,  some  distance  from  the  tank,  or  that  there  should  be  a  series 
of  irons  running  the  whole  length  of  the  car,  to  suit  the  different 
places  where  the  ladder  would  be  located  with  reference  to  the 
toolhouse,  according  as  the  car  was  stopped  nearer  to  or  further 
from  the  house.  Does  this  evidence  show  a  promise  on  the  part 
of  Pierson  to  place  handholds  along  the  length  of  the  top  of  the 
car,  or  to  place  one  in  the  middle  of  the  car?  Does  it  show  that 
Stansberry,  as  a  reasonable  man,  could  have  believed  that  Pier- 
son intended  to  make  any  such  promise  ?  The  toolhouse  extended 
for  only  from  25  to  30  feet  on  the  track.  By  moving  the  car  that 
distance  to  the  south,  Stansberry  could  have  ascended  in  the  us- 
ual place,  and  there  would  have  been  no  necessity  for  grabirons. 
The  placing  of  a  handhold  at  the  middle  of  the  car  would  have 
been  a  new  construction.  It  would  have  been  of  no  permanent 
use  on  the  car.  It  would  be  near  neither  one  of  the  openings  on 
the  roof.  It  would  never  be  of  service,  except  when  the  car  was 
left  in  this  particular  place.  The  need  of  it  would  entirely  dis- 
appear if  the  car  were  placed  30  feet  farther  south,  something 
which,  so  far  as  the  evidence  shows,  could  have  been  easily  done, 
for  there  is  nothing  to  indicate  that  it  was  necessary  to  leave  it 
by  the  side  of  the  toolhouse.  Under  these  circumstances,  it  is 
apparent  that  the  evidence  quoted  did  not  justify  Stansberry  as 
a  reasonable  man  in  believing  that  grabirons  would  be  placed 
upon  the  roof  of  the  car. 

Whether  or  not  this  evidence  shows  a  promise  to  have  the  car 
placed  every  morning  in  some  other  position,  it  is  not  necessary 
to  inquire,  for  in  any  event  the  matter  of  grabirons  should  have 
been  entirely  eliminated  from  the  case,  ihis  the  court  did  not 
do.  It  left  to  the  jury  to  say  whether  a  reasonably  prudent  man 
would  have  placed  handholds  and  grabirons  on  the  top  of  the  car. 
To  this  part  of  the  charge  the  defendant  excepted. 

The  court  also  left  to  the  jury  to  say  whether  the  promise  of 
45  R  R  R— 18 


274        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Wabash  R.  Co.  v,  Stansberry 

Pierson  relieved  Stansberry  from  the  assumption  of  •  the  risk 
caused  by  the  want  of  grabirons.  To  this  part  of  the  charge  also 
the  defendant  excepted. 

For  this  error  there  must  be  a  new  trial.  All  of  the  other 
questions  in  the  case  we  pass  by.  We  decide  nothing  as  to  the 
charge  of  negligence  based  on  a  defective  ladder,  nor  do  we  make 
any  ruling  upon  the  question  as  to  whether  or  not  Pierson  was 
the  proper  person  to  whom  complaint  should  be  made. 

The  judgment  of  the  court  below  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Hook,  Circuit  Judge  (dissenting).  It  was  dangerous  for  the 
plaintiff  to  mount  and  do  his  work  about  the  sloping  roof  of  the 
dining  car,  made  slippery  by  the  weather,  without  something  for 
his  hands  to  lay  hold  of.  The  car  was  being  so  placed  on  the 
track  that  he  could  not  use  the  steadying  devices  at  the  end.  The 
latter  furnished  him  was  not  suitable.  His  complaint  to  his  su- 
perior quite  naturally  embraced  the  entire  situation  which  pro- 
duced the  danger,  though  his  lawyer  in  pleading  divided  it  into 
separate  conditions  of  negligence.  But  what  the  plaintiff  was 
entitled  to,  and  what  he  asked  for,  was,  to  use  the  words  of  his 
testimony,  "something  there  to  hold  to,"  and  in  aid  of  substan- 
tial justice  the  situation  should  be  regarded  as  an  entirety.  I 
hardly  think  it  just  to  say  he  asked  his  superior  for  permanent 
"grabirons  and  handholds"  at  the  place  where  he  had  to  mount 
the  car,  much  less  such  fixtures  along  the  entire  side.  If  putting 
the  car  at  the  particular  place  on  the  track  was  but  temporary,  the 
devices  could  as  well  have  been  temporary.  He  was  entitled  to 
something  to  lay  hold  of,  it  was  the  duty  of  the  company  to  fur- 
nish it,  he  asked  and  was  promised  it,  and  pending  the  fulfill- 
ment of  the  promise  he  fell  and  was  injured.  After  all  is  said, 
that  is  the  case  in  substance. 
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(Supreme  Court  of  Arkansas,  Dec.  16,  1912.) 

[152  S.  W.  Rep.  137.] 

Carriers — Passengers — Ejection.* — A  railroad  company  is  liable  for 
the  wrongful  ejectment  of  a  passenger  by  a  conductor,  notwithstand- 
ing the  act  of  1909  (Acts  1909,  p.  99,  §  3),  authorizing  a  railroad  con- 
ductor to  act  as  peace  officer  in  arresting  a  drunken  passenger. 

Carriers — Passengers — Authority  of  Railroad  Conductor — Arrest. — 
Under  Acts  1909,  p.  99,  §  3,  authorizing  a  railway  conductor  to  act  as 
a  peace  officer  in  arresting  drunken  passengers,  a  conductor  may  ar- 
rest a  passenger  for  being  intoxicated  if  he  has  reasonable  ground 
for  believing  him  intoxicated,  even  though  it  afterwards  appears  that 
the  passenger  was  not  intoxicated. 

Carriers  —  Passengers — Ejection — Instructions — "Intoxicated  Con- 
dition"— ^"Drunk." — An  instruction,  in  an  action  against  a  railroad 
company  for  wrongfully  ejecting  a  passenger  for  alleged  drunken- 
ness, that  for  one  to  be  in  an  "intoxicated  condition"  he  must  be 
under  the  influence  of  intoxicating  liquors  to  such  an  exent  as  to 
have  lost  the  normal  control  of  his  faculties,  and  show  a  disposition 
to  violence,  quarrelsomeness,  and  bestiality,  was  erroneous,  since  one 
may  be  intoxicated  without  being  violent  or  quarrelsome,  and  a  man 
may  be  said  to  be  "drunk"  whenever  he  is  under  the  influence  of  in- 
toxicating liquors  so  as  to  affect  his  acts  or  conduct,  so  that  per- 
sons coming  in  contact  with  him  could  readily  know  that  the  intoxi- 
cants had  affected  him  in  that  respect. 

Evidence — Admissibiliy — Res  Gestae.* — A  railroad  company  was  not 
liable  for  the  acts  of  its  conductor  in  swearing  out  a  warrant  for  a 
passenger  the  day  after  he  was  ejected  from  a  train  by  the  conductor 
for  intoxication,  and  hence,  in  an  action  for  false  arrest,  it  was  com- 
petent to  show  all  the  acts  pertaining  to  the  arrest  and  ejection  in 
the  train  and  at  the  depot,  but  not  acts  occurring  thereafter. 

False  Imprisonment — Burden  of  Justification. — Where  the  arrest 
preceding  the  false  imprisonment  was  without  a  warrant,  if  impris- 
onment is  proved  or  admitted,  the  burden  of  justification  is  on  de- 
fendant. 

*For  the  authorities  in  this  series  on  the  question  whether  railroad 
companies  are  liable  on  account  of  arrests  or  prosecutions  made  or 
instigated  by  their  employee  or  agents,  see  foot-note  of  Higby  v. 
Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  479,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  479.  where  all  those  preceding  it  are  collected;  last  foot-note 
of  Buman  v.  Michigan  Cent.  R.  Co.  (Mich.),  43  R.  R.  R.  274,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  274;  last  foot-note  of  Berry  v.  Carolina,  etc., 
R.  (N.  Car.),  42  R.  R.  R.  151,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  151; 
Moore  v,  Louisiana,  etc.,  R.  Co.  (Ark.),  42  R.  R.  R.  127,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  127;  extensive  note,  6  R.  R.  R.  48,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  48. 
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Appeal  from  Circuit  Court,  Jackson  County;  R.  E.  Jeffery, 
Judge. 

Action  by  Hal  G.  Waters  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed  and  remanded  for  new  trial. 

Appellee  brought  this  suit  against  appellant  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him  in  being  wrongfully 
arrested,  and  being  ejected  from  one  of  appellant's  trains  while 
he  was  a  passenger  thereon. 

Hal  G.  Waters,  the  appellee,  testified  as  follows :  **I  am  the 
plaintiff  in  this  action.  On  the  30th  day  of  November,  1910,  I 
left  Pine  IMuff,  Ark.,  for  Corning,  Ark.,  over  appellant's  line  of 
railroad.  I  reached  Little  Rock  about  1 1 :30  o'clock  a.  m.,  and 
left  there  for  Corning  about  4:30  that  afternoon.  The  auditor 
took  up  my  ticket,  and  it  w^as  never  returned  to  me.  I  was  put 
oflf  of  the  train  at  Newport,  Ark.,  by  the  conductor,  whose  name 
w^as  Robinson.  I  was  asleep  in  the  chair  car  about  8  o'clock  p. 
m.  when  the  conductor  came  and  caught  me  by  the  coat  lapel, 
and  began  jerking  and  shaking  me.  I  woke  up.  and  Mr.  Wilkin- 
son, who  was  with  me,  also  woke  up.  The  conductor  told  us  that 
we  were  under  arrest.  I  asked  him  if  he  was  not  mistaken,  and 
he  replied  that  he  knew  what  he  was  doing.  He  told  us  to  get 
off  of  the  train,  that  he  was  going  to  turn  us  over  to  the  officer, 
and  that  we  were  arrested  for  doping  and  robbing  two  men  in 
the  smoker.  The  men  whom  the  conductor  claimed  we  had  doped 
and  robbed  were  also  taken  off  of  the  train.  We  were  held  while 
they  were  being  taken  off,  and  then  delivered  to  the  officers. 
After  the  other  two  men  were  taken  off  of  the  train,  the  con- 
ductor came  back  and  tried  to  get  us  on  the  train,  and  asked  us 
to  go  on  to  Corning.  We  refused  to  do  this,  telling  him  that  he 
took  us  off  without  any  cause,  and  that  after  he  had  gotten  the 
two  drunken  men  off,  and  found  that  they  were  not  robbed,  he 
wanted  us  to  go  on,  and  we  would  not  do  it.  We  then  went  on 
to  the  jail  with  the  town  marshal,  where  we  remained  about  15 
minutes,  and  then  Mr.  Wilkinson  deposited  a  cash  bond  for  our 
appearance  the  next  morning.  We  went  from  there  to  the  hotel, 
and  there  we  remained  during  the  night.  I  was  not  drunk,  and 
did  not  drink  any  whisky  on  the  train." 

Oscar  Wilkinson  testified  to  substantially  the  same  state  of 
facts  as  those  testified  to  by  appellee.  Other  witnesses  who  were 
on  the  train  at  the  time  appellee  was  arrested  testified  that  he 
was  not  drunk,  and  did  not  drink  any  whisky  on  the  train. 

The  train  auditor,  the  conductor,  the  brakeman,  and  the  train 
porter  all  testified  that  appellee  was  drunk  on  the  train,  and  was 
so  boisterous  in  his  conduct  that  he  disturbed  the  other  passen- 
gers. They  testified  that  all  four  of  the  men  who  were  arrested 
and  put  off  of  the  train  were  drunk. 
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Other  witnesses  who  saw  appellee  and  his  companion  on  the 
depot  platform  at  Newport  after  they  were  put  off  testified  that 
they  were  drunk.  The  city  marshal  said  that  they  were  drunk, 
and  that  he  carried  them  to  the  city  jail  because  they  were  drunk 
and  disorderly  on  the  train.  On  the  next  day  the  deputy  pros- 
ecuting attorney  for  Jackson  county  wrote  out  an  affidavit  for 
the  arrest  of  appellee,  and  it  was  signed  and  sworn  to  by  Robin- 
son, the  conductor  on  the  train.  Afterwards  the  case  by  agree- 
ment of  the  deputy  prosecuting  attorney  and  appellee's  counsel 
was  dismissed  in  the  justice  of  the  peace  court,  from  which  the 
warrant  of  arrest  was  issued.  Subsequently  appellee  was  in- 
dicted for  the  offense  of  being  drunk  on  the  train  on  the  day  in 
question,  but  the  case  had  not  proceeded  to  trial  when  the  pres- 
ent case  was  heard. 

The  jury  returned  a  verdict  for  appellee  in  the  sum  of  $50, 
and  the  case  is  here  on  appeal. 

# 

£.  B.  Kinsworthy  and  R,  E.  Wiley,  both  of  Little  Rock,  and 
5.  D.  Campbell,  of  Newport,  for  appellant. 
Ira  J,  Mack,  of  Newport,  for  appellee. 

Hart,  J.  (after  stating  the  facts  as  above).  In  the  case  of 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v.  Hud- 
son, 95  Ark.  506,  130  S.  W.  534,  the  court  held:  ^'In  a  suit 
against  a  carrier  for  an  arrest  made  by  its  conductor,  an  instruc- 
tion that,  though  the  conductor  was  the  judge  as  to  whether 
plaintiff  was  intoxicated  when  arrested,  yet,  if  he  was  mistaken, 
the  company  would  be  liable,  was  erroneous,  as  it  ignored  the 
question  whether  the  conductor  acted  in  good  faith." 

[1]  It  is  now  the  contention  of  appellant  that  when  a  con- 
ductor arrests  a  passenger  and  ejects  him  from  a  train,  in  pursu- 
ance of  the  Act  of  1909  (Acts  1909,  p.  99,  §  3)  conferring  upon 
him  that  power,  he  acts  solely  as  a  peace  officer,  and  the  railway 
company  cannot  be  held  responsible  for  his  acts.  We  cannot 
agree  with  counsel  in  their  contention.  It  is  the  settled  law  that 
when  a  railway  company  puts  a  conductor  in  charge  of  its  train, 
and  he  wrongfully  ejects  a  passenger  from  the  car,  the  railway 
company  must  bear  the  blame  and  pay  the  damages.  This  is  so 
because  it  is  the  duty  of  the  railway  company  to  treat  its  passen- 
gers properly,  and  to  carry  them  safely.  There  is  nothing  in  the 
act  in  question  to  indicate  that  it  was  the  intention  of  the  Legis- 
lature to  diminish  the  responsibility  of  the  common  carrier  or 
to  render  it  less  liable  for  failure  to  discharge  its  duties  than  be- 
fore the  passage  of  the  act.  The  conductor  is  the  person  whom 
the  railway  company  puts  in  charge  of  its  trains,  and  it  was  the 
evident  intention  of  the  Legislature  to  enable  the  company  to 
discharge  the  duties  it  owed  its  passengers  the  more  efficiently 
through  its  conductor  by  the  enactment  of  the  statute  in  ques- 
tion. It  gave  the  conductor  the  protection  as  well  as  the  author- 
ity and  power  of  the  state  in  keeping  and  enforcing  the  law. 
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[2]  If  the  conductor  makes  an  arrest  under  the  statute  with 
reasonable  cause  for  belief  and  in  good  faith,  the  railway  com- 
pany is  not  liable,  even  though  it  appear  afterwards  that,  in  fact, 
the  person  arrested  was  not  drunk.  Gillingham  v,  Ohio  River 
Railroad  Co.,  35  W.  Va.  588,  14  S.  E.  243,  14  L.  R.  A.  798,  29 
Am.  St.  Rep.  827 ;  F.  B.  King  v.  Illinois  Central  Railroad  Co., 
69  Miss.  245,  10  South.  42. 

[3]  Error  is  next  assigned  because  the  court  gave  the  follow- 
ing instruction:  "For  one  to  be  in  a  drunken  and  intoxicated 
condition  as  defined  by  the  law,  he  must  be  under  the  influence 
of  intoxicating  liquors  to  such  an  extent  as  to  have  lost  the  nor- 
mal control  of  his  bodily  and  mental  faculties,  and  to  evince  a 
disposition  of  violence,  quarrelsomeness,  and  bestiality."  In  this 
contention  we  think  counsel  for  appellant  are  correct.  The  lat- 
ter part  of  the  instruction  was  erroneous.  A  person  might  be 
drunk  and  still  not  evince  a  disposition  of  violence,  quarrelsome- 
ness, and  bestiality.  There  are  various  degrees  of  drunkenness. 
It  is  a  matter  of  common  knowledge  that  intoxication  affects  men 
in  different  ways.  Some  men  become  quarrelsome  when  they 
are  drunk,  while  others  become  stupefied  and  inactive,  and  still 
others  do  not  give  any  outward  and  visible  signs  except  a  pleas- 
urable excitement.  A  man  may  be  said  to  be  drunk  whenever 
he  is  under  the  influence  of  intoxicating  liquors  to  the  extent 
that  they  affect  his  acts  or  conduct  so  that  persons  coming  in 
contact  with  him  could  readily  see  and  know  that  the  intoxicat- 
ing liquors  were  affecting  him  in  that  respect. 

In  the  case  of  Midland  Valley  Railroad  Company  v,  Hamil- 
ton, 84  Ark.  81,  104  S.  W.  540,  the  court  said:  "Instructions 
given  by  the  court  undertaking  to  define  soberness  on  the  one 
hand  and  drunkenness  on  the  other  are  criticised,  and  assigned 
as  error.  It  must  be  confessed  that  these  instructions,  to  some 
extent,  lacked  accuracy,  and  were  of  little  aid  to  the  jury  in  de- 
termining from  the  evidence  whether  the  plaintiff  was  drunk  or 
sober.  In  fact,  it  may  well  be  doubted  whether  these  terms  are 
susceptible  to  any  accurate  definition  for  practical  purposes. 
They  sufficiently  define  themselves,  and  it  would  have  been  bet- 
ter to  leave  it  to  the  jury,  without  attempt  at  definition,  to  de- 
termine what  the  condition  of  the  plaintiff  was  in  this  respect." 
The  opinion  of  the  court  in  this  respect  was  approved  in  the  case 
of  Brooke  v.  State,  86  Ark.  364,  111  S.  W.  471,  and  nothing  said 
in  the  latter  opinion  was  intended  to  be  taken  as  a  definition  of 
drunkenness  which  could  be  given  as  a  declaration  of  law  in 
cases  where  that  question  was  to  be  submitted  to  a  jury.  In  the 
case  of  Little  Rock  Railway  &  Electric  Company  v,  Dobbins,  78 
Ark.  553,  95  S.  W.  788,  the  court  held :  "A  street  railway  com- 
pany is  liable  for  the  wrongful  acts  of  its  conductor  in  ordering 
a  policeman  to  arrest  one  of  its  passengers  and  remove  him 
from  the  car  in  which  he  was  riding ;  but  not  -for  such  conduct- 
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or*s  subsequent  acts  in  prosecuting  the  passenger  for  a  breach  of 
the  peace,  such  prosecution  not  being  within  the  scope  of  the  con- 
ductor's authority." 

[4]  It  follows  that  the  appellant  is  not  liable  for  the  acts  of 
its  conductor  in  swearing  out  a  warrant  of  arrest  against  appellee 
on  the  next  day  after  he  was  ejected  from  the  train.  It  was  com- 
petent in  the  present  case  to  show  all  that  was  said  and  done  in 
the  train  pertaining  to  the  arrest  of  appellee,  and  all  that  was 
said  and  done  on  the  depot  platform  at  Newport  after  appellee 
was  ejected.  All  that  occurred  after  this  time  was  not  compe- 
tent evidence.  The  undisputed  evidence  shows  that  the  conductor 
and  auditor  of  the  train  asked  appellee  while  he  was  standing 
on  the  platform  at  Newport  to  get  back  on  the  train,  and  that 
they  would  carry  him  on  to  Corning.  The  appellee  refused  to  do 
this.  The  city  marshal  testified  that  he  carried  him  on  to  the  jail 
because  he  had  been  drunk  and  disorderly  on  the  train.  What 
happened  after  the  conductor  turned  appellee  over  to  the  city 
marshal  has  no  relevance  to  the  case  at  bar ;  for  the  acts  and  con- 
duct of  the  parties  thereafter  cannot  be  attributed  to  the  rail- 
way company  for  the  reason  that  the  conductor's  subsequent  act 
in  prosecuting  the  passenger  was  not  within  the  scope  of  his  au- 
thority as  a  servant  of  the  railway  company. 

[5]  In  an  action  to  recover  damages  for  false  imprisonment, 
where  the  arrest  is  without  a  warrant,  if  the  imprisonment  is 
proved  or  admitted,  the  burden  of  justification  is  on  the  defend- 
ant. In  this  respect  the  rule  as  to  the  burden  of  proof  is  not 
analogous  to  an  action  for  malicious  prosecution  where  it  has 
been  held  to  be  the  duty  of  plaintiff  to  affirmatively  show  want 
of  probable  cause.  Jackson  v.  Knowlton,  173  Mass.  94,  S3  N.  E. 
134;  McAleer  v.  Good,  216  Pa.  473,  65  Atl.  934,  10  L.  R.  A.  (N. 
S.)  303,  and  case  note,  116  Am.  St.  Rep.  782.  See,  also,  Floyd 
r.  State,  12  Ark.  43,  54  Am.  Dec.  250. 

Therefore  the  court  did  not  err  in  the  instructions  on  the  bur- 
den of  proof.  For  the  error  in  instructing  the  jury  as  to  what 
constitutes  drunkenness,  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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BouRDiER  V.   Louisiana   Western    R.   Co. 

(Supreme  Court  of  Louisiana,  Nov.  18,  1912.     Rehearing  Denied  Dec 

16,  1912.) 

[60  So.  Rep.  78.] 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence. 

— Where  a  bridge  foreman  deems  a  bridge  unsafe  for  the  passage  of 
a  train  and  places  the  proper  danger  signal  at  the  approach  to  the 
bridge,  and  which  is  ignored  by  the  engineer  of  a  train  which  is  run- 
ning at  a  high  rate  of  speed,  the  foreman  cannot  be  charged  with 
contributory  negligence  because  he  runs  forward  to  warn  the  engi- 
neer, who,  however,  fails  to  heed  the  warning  in  time  and  runs  him 
down  and  kills  him. 

Master  and  Servant — Contributory  Negligence — Position  of  Dan- 
ger.*— When  a  man  is  put  in  a  position  of  danger  through  the  negli- 
gence of  another,  the  law  does  not  expect  of  him  the  same  use  of 
his  reasoning  faculties  as  under  ordinary  circumstances,  and  does  not 
charge  him  with  contributory  negligence  because  of  his  failure  to 
weigh  dangers  and  his  failure  to  choose  the  least  dangerous  course 
of  action. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District  Court,  Parish  of  Cal- 
casieu; Winston  Overton,  Judge. 

Action  by  Mathilde  Bourdier  against  the  Louisiana  Western 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Piijo,  Moss  &  IVilliamson,  of  Lake  Charles,  and  Dcnegre  & 
Blair,  of  New  Orleans,  for  appellant. 

McCoy,  Moss  &  Knox,  of  Lake  Charles,  and  Smith  &  Car- 
mouche,  of  Crowley,  for  appellee. 

♦See  extensive  note,  34  R.  R.  R.  733,  57  Am.  &  Eng.  R.  Cas.,  N. 
S.,  733;  last  foot-note  of  Walsh  v.  Altoona,  etc.,  R.  Co.  (Pa.).  43  R. 
R.  R.  167,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  Lemay  v.  Springfield  St. 
Ry.  Co.  (Mass.),  43  R.  R.  R.  152,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  152; 
foot-note  of  Dickinson  v.  Erie  R.  Co.  (N.  J.),  42  R.  R.  R.  734,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  734;  first  foot-note  of  Louisville,  etc.,  R.  Co. 
V.  Wilson  (C.  C.  A.),  42  R.  R.  R.  613,  65  .\m.  &  Eng.  R.  Cas.,  N.  S., 
613;  last  foot-note  of  Chesapeake,  etc.,  R.  Co.  v.  Hawkins  (C.  C.  A.), 
42  R.  R.  R.  486,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  486;  Shaffer  v.  Beaver 
Valley  Traction  Co.  (Pa.),  41  R.  R.  R.  426,  64  Am.  &  Eng.  R  Cas., 
N.  S.,  426;  first  foot-note  of  Montgomery  v.  Colorado  Springs  &  I. 
R.  Co.  (Colo.),  40  R.  R.  R.  697,  63  Am.  &  Eng.  R.  Cas..  N.  S..  697; 
second  head-note  of  Kneeshaw  v.  Detroit  United  Railway  (Mich.), 
44  R.  R.  R.  492,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  492. 
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Bre^vux,  C.  J.  Plaintiff  claims  damages  caused  her  by  reason 
of  the  death  of  her  husband,  Michel  Bourdier,  a  young  man  28 
years  of  age,  an  employee  of  the  defendant,  in  the  sum  of  $10,000, 
and  an  additional  sum  of  $5,000  for  the  loss  of  his  companion- 
ship and  the  sorrow  she  has  suffered.  The  case  was  tried  before 
a  jury,  and  a  verdict  was  rendered  in  her  favor  for  the  sum  of 
$12,000  and  interest,  and  the  defendant  appealed. 

We  are  informed  by  the  pleadings  that  Michel  Bourdier  was 
the  section  foreman  of  the  Louisiana  Western  Railroad  Com- 
pany. On  the  morning  of  March  21,  1911,  about  8  o'clock,  he 
was  at  work  with  a  working  party  in  his  charge  as  station  fore- 
man. His  work  consisted  in  laying  gravel  surface  between  the 
deck  of  a  bridge  and  the  ties  which  support  the  rails  of  the  rail- 
road track  on  the  line  of  the  defendant's  railroad.  While  this 
work  was  on  hand,  the  bridge  was  unsafe  for  passing  trains,  as 
Bourdier  doubtless  thought.  At  the  beginning  of  the  work  the 
section  foreman  had  a  yellow  flag  placed  at  some  distance  on  the 
road  as  a  warning  to  approaching  trains  that  the  speed  was  to  be 
moderated  on  approaching  the  bridge,  which  was  the  usual  sig- 
nal given. 

At  about  11  o'clock  on  the  day  above  mentioned,  train  No.  10 
of  the  defendant  company  came  from  the  West  at,  as  plaintiff 
avers,  a  dangerous  rate  of  speed  of  about  50  miles  an  hour,  and 
passed  the  signal  without  heeding  it  and  complying  with  notice, 
and  that  the  deceased,  in  view  of  the  rapid  speed,  walked  on  the 
bridge  to  about  the  center  and  waved  the  red  flag  which,  accord- 
ing to  the  rules  of  the  company,  is  a  notice  to  stop. 

About  an  hour  before  the  accident,  Bourdier  flagged  the  local 
train  (3)  and  it  stopped  and  did  not  rush  over  the  bridge  at  the 
risk  of  the  lives  of  all  on  board  the  train. 

To  return  to  train  No.  10,  the  train  did  not  obey  the  signal; 
the  section  foreman,  Bourdier,  turned  and  ran  in  an  opposite  di- 
rection on  the  bridge;  as  he  was  nearing  the  extreme  end  of  the 
bridge,  he  was  struck  by  the  engine  of  the  train  and  hurled  for- 
ward about  60  feet,  receiving  injuries  from  which  he  died  in 
about  four  hours. 

Plaintiff  charged  carelessness  and  negligence  on  the  part  of  de- 
fendant. 

Defendant  filed  a  general  denial,  and  in  addition  alleged  that 
Bourdier  met  his  death  by  his  gross  fault  and  negligence  in  that 
he  recklessly  went  on  the  bridge,  a  place  of  danger,  in  violation 
of  defendant's  rules. 

Evidence  and  Discussion. 

The  train  was  a  passenger  train,  and  the  bridge  over  which  it 
was  passing  at  the  time  of  the  accident  was  105  feet  in  length. 
The  yellow  flag  had  been  placed  about  1,300  feet  from  the  bridge 
as  a  notice  to  trains  on  their  way  across  the  bridge.    The  yellow 


282        Vol  45  R  R  R— Vol  68  Am  fij  Eng  R  Cas  N  S 

Bourdier  v.  Louisiana  Western  R.  Co 

flag,  under  the  rules  of  the  defendant  company,  is  a  day  signal, 
and  the  yellow  light  a  signal  for  the  night.  Whenever  a  train 
comes  to  the  yellow  flag  or  yellow  light,  it  ought  to  be  taken  by 
it  as  a  warning  to  be  cautious  and  reduce  the  speed. 

According  to  part  of  the  evidence,  as  we  read,  in  reducing  the 
speed  the  locomotive  should  give  the  steam  signal.  The  engineer 
testified  that  on  passing  the  yellow  flag  the  brakes  were  applied 
and  the  speed  reduced  from  50  miles  an  hour  to  15  or  18  miles  an 
hour. 

The  three  miles  added  does  not  improve  the  situation  much, 
as  we  understand  that  15  miles  at  most  was  the  limit  when  the 
train  is  notified  by  the  yellow  flag.  The  train,  it  appears,  was 
not  quite  on  time ;  it  was  about  eight  minutes  late.  The  witnesses 
for  plaintiflf  have  testified  that  the  speed  was  not  perceptibly  re- 
duced at  any  time.  It  is  also  in  evidence  that  the  train  was 
stopped  only  after  having  passed  the  place  of  the  accident  some 
400  or  500  feet.  This  lends  corroboration  to  the  testimony  of 
plaintiff's  witnesses  that  the  speed  was  not  reduced. 

Defendant's  witnesses  are  not  always  fortunate  in  testifying 
in  regard  to  distances.  The  engineer  testified  that  the  length  of 
the  coaches  of  the  train  is  60  feet,  and  that  he  went  fully  six 
coaches  further  than  the  place  after  the  section  foreman  was 
struck  before  he  was  able  to  stop.  There  were  in  addition  to  six 
coaches  two  locomotives  which  added  to  the  distance.  There  is 
evidence  supporting  the  proposition  that  an  average  train  run- 
ning 25  or  30  miles  an  hour  can  be  stopped  in  five  or  six  car 
lengths.  This  the  engineer  himself  admitted  and  said  that  an 
average  train  at  that  speed  can  be  stopped  in  200  feet. 

If  the  train  had  been  running  at  a  rate  of  speed  which  rendered 
it  possible  to  stop  it  in  200  feet,  it  may  be,  indeed  it  is  more  than 
probable,  that  the  section  foreman,  the  late  Bourdier,  would  have 
reached  the  end  of  the  bridge  in  time  to  save  himself. 

In  the  afternoon  on  the  day  of  the  accident,  an  order  was  is- 
sued by  the  trainmaster  reducing  the  speed  to  8  miles  an  hour. 
That  officer  was  asked  as  a  witness  if  trains  had  passed  over  the 
bridge  running  15  miles  an  hour  before  the  order  had  been  given 
but  after  the  accident.  His  answer  was  that  trains  had  continued 
to  pass  aver  the  bridge  at  the  speed  of  15  miles  an  hour.  This 
was  evidently  an  error.  The  evidence  is  that  an  order  was  given 
at  4  o'clock  in  the  afternoon  of  the  day  of  the  accident,  and  no 
other  train  passed  over  the  bridge  at  a  faster  speed  than  that  re- 
quired by  the  order;  that  is,  8  miles  an  hour. 

Nothing  shows  that  the  bridge  was  equal  to  the  task  of  sup- 
porting a  train  running  at  the  rate  of  15  miles  an  hour,  and  that 
the  section  foreman  was  overzealous  in  attempting  to  stop  it.  It 
should  be  borne  in  mind  (as  before  stated)  the  witnesses  for  the 
plaintiff  have  testified  that  there  was  no  moderation  in  the  speed 
after  the  train  passed  the  yellow  flag  signal,  and  according  to  the 
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weight  of  the   testimony  the  speed  while  the   train  was  passing 
the  yellow  flag  was  50  miles  an  hour. 

[1]  The  deceased,  about  two  hours  prior  to  the  accident, 
flagged  another  train  (we  have  this  noted  in  our  statement  above 
of  salient  facts,  it  was  train  No.  3) ;  it  stopped  and  afterward 
passed  over  the  bridge  slowly  and  no  one  was  hurt.  He  doubt- 
less felt  confident  that  another  train  would  observe  the  signal 
given,  and  when  he  heard  no  whistle,  or  saw  no  indication  of  a 
slowing  of  speed,  he  went  to  the  center  of  the  bridge  and  tried 
to  stop  the  train  by  waving  a  red  flag,  which  is  the  signal  for  the 
train  to  stop.  The  waving  of  the  red  flag  had  no  effect  whatever ; 
the  train  continued  to  run  at  the  fast  speed.  He  became  alarmed, 
turned  hastily,  and  ran  toward  the  end  of  the  bridge  seeking  to 
escape  the  rapidly  approaching  train.  At  the  time  that  he  came 
to  the  center  of  the  bridge,  he  was  seen  by  the  engineer  for  a 
moment  and  others  riding,  properly  enough,  on  the  locomotive. 
It  was  assumed  that  he  would  step  out  of  the  way.  In  thus  as- 
suming, nothing  was  done  toward  stopping  the  train. 

[2]  He,  perhaps,  would  have  been  more  fortunate  had  he 
jumped  from  the  bridge  to  the  water  below  where  there  was 
water  or  to  the  ground.  The  distance  between  the  top  of  the 
bridge  and  the  surface  of  the  water  was  about  eight  feet.  The 
thought  may  never  have  occurred  to  him  to  jump  from  the  bridge. 
Probably  it  was  advisable  at  that  moment  to  step  aside  on  a  short 
space  or  end  on  either  side  of  the  track  measuring,  we  under- 
stand, about  2^  feet  along  the  track.  This  also  may  not  have 
been  thought  of  by  him.  In  a  moment  of  emergency,  one  can 
scarcely  be  held  responsible  for  seeking  safety  hastily  without 
much  regard  to  the  very  best  means  whereby  his  life  be  saved. 
The  peril  was  not  created  by  him.  He  cannot  be  judged  as  one 
who  has  himself  created  the  danger.  There  was  no  time  for  de- 
liberation or  even  for  a  moment's  thought.  It  follows  that  he 
cannot  be  held  as  one  who  was  at  fault  in  seeking  the  first  avenue 
of  escape  in  sight.  McGinn  v.  McCormick,  109  La.  396,  33 
South.  382;  Taylor  v.  Railroad  Co.,  123  La.  775,  49  South.  518. 

If  he  committed  a  mistake,  and  of  that  we  are  not  entirely 
convinced,  and  if  he  was  slightly  overzealous,  he  certainly  ap- 
pears as  one  who  was  anxious  to  serve  his  master. 

A  short  time  after  the  accident,  while  still  conscious  and  think- 
ing that  there  was  a  wreck,  thinking  of  his  employment,  and  it 
may  be  of  those  dependent  upon  him  for  support,  he  asked  the 
roadmaster  if  there  was  a  wreck,  and  expressed  the  hope  that  he 
would  not  be  discharged  because  there  had  been  a  wreck. 

This  incident  has  no  significance  except  that  it  shows  how 
deeply  impressed  the  man  was  that  there  was  great  danger. 

Having  considered  the  matter  of  the  damages,  we  have  come 
to  the  conclusion  to  allow  $10,000  to  the  plaintiff. 


284        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Tribble  v.  Yazoo  &  M.  V.  R.  Co 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  is  hereby,  amended  by  re- 
ducing the  amount  allowed  to  plaintiff  as  damages  from  $12,000 
to  $10,000,  with  interest  on  the  last-mentioned  as  heretofore  al- 
lowed. 

As  amended,  the  judgment  is  affirmed. 


Tribble  v.  Yazoo  &  M.  V.   R.  Co. 

(Supreme  Court  of  Mississippi,  Nov.  4,  1912.) 

[60  So.  Rep.  2.] 

Libel  and  Slander — Libelous  Words.* — A  charge  in  writing,  made  by 
a  railroad  company  through  the  assistant  to  its  president  to  surety 
companies,  that  a  station  agent  was  guilty  of  overcollecting  from  pa- 
trons of  the  company  and  pocketing  the  amounts  by  forcing  his 
cash,  and  that  he  took  liberties  with  the  funds  of  the  company,  im- 
putes want  of  honesty,  lack  of  integrity,  and  unreliability  of  the  agent, 
and,  if  false,  is  actionable. 

Appeal  from  Circuit  Court,  Carroll  County;  G.  A.  McLean, 
Judge. 

Action  by  L.  M.  Tribble  against  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Reversed  and  remanded. 

Crits  &  Crxtz  and  T.  C.  Kimbrough,  all  of  West  Point,  for  ap- 
pellant. 

Mayes  &  Longstreet,  of  Jackson,  and  Gardner  &  IVhittington, 
of  Greenwood,  for  appellee. 

Reed,  J.  This  case  is  before  the  court  on  pleadings.  The 
record,  which  contains  172  pages,  consists  almost  entirely  of 
declarations,  demurrers,  pleas,  motions,  and  orders  relating  to 
such  pleadings. 

It  is  shown  by  the  declaration  that  appellant  was  for  several 
years  in  the  employ  of  appellee,  and  held  the  position  of  agent  at 
Boyle,  Miss.  While  at  Boyle,  he  was  not  only  agent  for  appellee, 
but  also  for  the  American  Express  Company.  On  March  19, 
1906,  his  books  and  accounts  were  audited  by  the  auditors  of  both 

♦For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  may  be  held  liable  for  slander  or  libel,  see  foot-note  of 
Rivers  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  23  R.  R.  R.  363,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  363,  where  all  those  preceding  it  are  collected; 
Lindsey  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  37  R.  R.  R.  593,  60  Am.  & 
Eng.  R.  Cas,  N  S.,  593. 
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appellee  and  the  Express  Company,  and  a  report  was  made  that 
appellant  was  short  in  his  cash.  Appellant  denies  the  correct- 
ness of  the  report,  and  states  that  he  was  not  short  because  of  a 
certain  claim  which  he  had  against  appellee  and  two  salary  checks 
which  he  held.  Afterwards,  appellant  endeavored  to  obtain  a 
bond  from  two  surety  companies,  and  it  is  alleged  in  the  declara- 
tion that  he  was  prevented  from  so  obtaining  the  surety  compa- 
nies' execution  of  the  bond  by  reason  of  certain  letters  written 
by  appellee  to  the  surety  companies  which  "did  not  give  the  true 
record  of  the  appellant  while  acting  as  such  agent  at  Boyle,  Miss., 
but  contained  false  and  scandalous  matters  reflecting  upon  his 
honesty,  integrity,  and  qualifications  for  performing  work  of 
railroad  agent."  The  letters  specially  complained  of  were  writ- 
ten: ( 1 )  To  the  Guaranty  Company  of  North  America,  on 
April  2iy  1907;  and  (2)  to  the  American  Surety  Company,  in 
July,  1907.  The  original  declaration  was  filed  ^larch  27,  1908. 
There  were  two  amended  declarations  afterwards  filed,  and  this 
case  is  appealed  from  the  action  of  the  trial  court  in  sustaining 
a  demurrer  to  the  second  amended  declaration. 

The  declaration  charges  malice.  The  two  letters  above  re- 
ferred to,  on  which  the  suit  is  based,  are  practically  the  same, 
and  we  will  therefore  only  set  out  here  the  first-named  letter  in 
full.  It  is  as  follows:  "Yazoo  &  Mississippi  Valley  Railroad 
Co.  Office  of  Assistant  to  the  President.  Chicago,  April  23, 
1907.  \'&MV  No.  12766.  Mr.  J.  R.  Pruyn,  Sec.  Guarantee  Co. 
of  X.  A.,  The  Temple,  Chicago — Dear  Sir:  In  reply  to  your 
letter  of  the  19th  inst.,  concerning  L.  M.  Tribble,  Ex-Agent, 
lioyle,  Miss.,  your  file  84685  according  to  our  records  it  would 
appear  that  Tribble's  shortage  at  the  above  point  was  not  due  to 
dishonesty,  but  rather  carelessness  and  laziness.  I  might  add  for 
your  further  information,  that  after  being  checked  out,  Tribble 
made  a  strong  effort  for  reinstatemene  through  the  Order  of 
Railroad  Telegraphers.  He  finally  secured  consent  of  reinstate- 
ment but  was  given  to  understand  that  his  defense  was  not  con- 
sidered very  good,  namely,  that  in  view  of  the  fact  that  he  had 
certain  pay  checks  in  his  possession  at  the  time  the  audit  was 
completed,  there  was  no  shortage  in  his  account,  and  he  was  also 
informed  that  we  did  not  countenance  his  former  practice  of  over- 
collecting  from  patrons  of  the  company  and  pocketing  such 
amounts  by  forcing  his  cash  with  the  correct  amounts  collectible 
as  reported  by  him.  In  short,  he  was  given  distinctly  to  under- 
stand that  he  was  not  privileged  to  take  liberties  with  the  com- 
panies funds,  and  would  have  to  dispose  of  the  same  strictly  in 
accordance  with  the  regulations  thereafter.  Yours  truly,  J.  F. 
Titus,  Assistant  to  President." 

It  is  claimed  by  appellant  that  the  words  written  in  the  fore- 
going letter  are  actionable.  It  certainly  seems  that  the  words 
used  tend  to  disparage  appellant  in  his  employment  as  a  railroad 
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agent  and  impute  to  him  acts  or  conduct  which  injuriously  affect 
him.  It  is  charged  in  the  letter  that  he  was  guilty  of  the  "prac- 
tice of  overcollecting  from  patrons  of  the  company  and  pocketing 
such  amounts  by  forcing  his  cash  with  the  correct  amount  col- 
lectible as  reported  by  him ;"  and  it  is  also  charged  that  he  took 
liberties  with  the  company's  funds.  These  words  surely  impute 
the  want  of  honesty,  the  lack  of  integrity,  and  unreliability  and 
unworthiness  of  trust,  and  are  actionable.  The  amended  declara- 
tions do  not  state  a  new  cause  of  action,  but  are,  as  they  allege, 
amendments  to  the  original  declaration  in  the  case. 

The  second  amended  declaration  herein  contains  a  sufficient 
statement  of  his  case  to  entitle  appellant  to  go  to  trial.  The  de- 
murrer should  have  been  overruled. 

Reversed  and  remanded. 


Hoffman  v.  Chicago  &  N.  W.  R.  Co. 

(Supreme  Court  of  Nebraska,  Sept.  28,  1912.) 
[137  N.  W.  Rep.  878.] 

Death — Damages. — In  an  action  against  a  railroad  company  for 
negligently  causing  the  death  of  a  brakeman  earning  $80  a  month  at 
the  agent  of  39,  a  verdict  in  favor  of  plaintiff  for  $20,000  held  ex- 
cessive. 

Master  and  Servant — Injury  to  Railroad  Employee — Evidence.*— 
In  an  action  against  a  railroad  company  for  causing  the  death  of  a 
brakeman  by  backing  a  car  against  him  in  the  nighttime,  evidence 
that  there  was  no  light  on  the  car,  that  there  was  no  brakeman 
thereon,  and  that  it  was  moved  without  notice  or  warning  held  in- 
sufficient, in  absence  of  a  custom  requiring  such  notice  or  warning, 
to  prove  actionable  negligence,  where  decedent  was  an  experienced 
brakeman  familiar  with  the  switchyards  and  with  the  methods  of 
switching  therein  and  was  injured  while  crossing  a  switchtrack  in  the 
private  switchyards  of  his  employer  on  his  way  home  from  work; 
there  being  nothing  to  show  that  the  car  was  not  being  moved  in 
the  usual  and  ordinary  manner. 

Ruse,  C.  J.,  discounts. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Holt  County;  Westover,  Judge. 

Action  by  Frank  Hoffman,  administrator  of  George  V.  Glover, 
against  the  Chicago  &  Northwestern  Railroad  Company.    Judg- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  employers,  for  injuries  to  em- 
ployees, other  than  those  engaged  at  the  time  of  the  accident  in  coup- 
ling or   uncoupling   cars,   sustained   while    they   are   on    tracks,  and 
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ment  for  plaintiff,  and  defendant  appeals.  Action  revived  in 
name  of  Rosa  V.  Hoffman,  administratrix.  Reversed  and  re- 
manded. 

B.  T.  White  and  B.  H.  Dunham,  both  of  Omaha,  C.  C  Wright, 
of  Chicago,  111.,  and  Herman  Aye,  of  Omaha,  for  appellant. 

R,  M.  Johnson,  of  Stuart,  and  M,  F.  Harrington,  of  O'Neill, 
for  appellee. 

Rose,  J.  This  is  an  action  for  damages  caused  by  alleged  neg- 
ligence resulting  in  the  death  of  George  V.  Glover.  He  left  a 
wife  and  three  children.  Chadron  was  his  home.  At  the  time 
he  was  injured  he  was  rear  brakeman  on  a  stock  train  running 
between  Belle  Fourche  and  his  home  city,  a  division  station  on 
defendant's  railway  system,  where  the  trackage  and  the  switch- 
ing facilities  are  extensive.  Not  far  from  1 :30,  Sunday  morn- 
ing, November  10,  1907,  while  engaged  in  the  duties  of  his  em- 
ployment as  brakeman,  he  came  on  a  train  from  the  west  into 
the  Chadron  yards  on  a  track  north  of  the  station.  Shortly  aft- 
erward he  left  his  train,  crossed  a  number  of  tracks  on  his  way 
home,  and  appeared  on  the  platform  of  the  station  hotel  with  the 
flesh  on  his  left  arm  severed  below  the  shoulder  and  turned  back 
over  the  elbow.  As  a  result  of  his  injuries  he  died  on  the  fol- 
lowing Tuesday. 

The  negligence  imputed  to  the  railroad  company  is  pleaded  in 
a  petition,  alleging,  among  other  things,  that  in  the  nighttime  he 
had  finished  his  work  as  brakeman,  and  was  traveling  southward 
on  foot  from  the  caboose  of  his  train  to  his  home;  that  he  nec- 
essarily had  to  cross  a  number  of  tracks  whereon  there  were  sev- 
eral strings  of  cars  which  obstructed  his  view ;  that  there  was  an 

caused  by  the  operation  of  trains,  engines,  or  street  cars,  see  foot-note 
of  Wickham's  AdmV  v.  Louisville  &  N.  R.  Co.  (Ky.),  33  R.  R.  R.  597, 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  where  all  those  preceding  it  are 
collected;  foot-note  of  Cazort,  etc.,  Co.  v.  St.  Louis,  etc.,  R.  Co. 
(Ark.),  43  R.  R.  R.  487,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  Cincinnati, 
etc.,  R.  Co.  V,  Richardson  (Ky.),  43  R.  R.  R.  466,  66  Am.  &  Eng. 
R.  Cas.,  N.  S.,  466;  first  foot-note  of  Cincinnati,  etc.,  R.  Co.  v.  Troxell 
(Ky.),  42  R.  R.  R.  130,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  130;  Louisville, 
etc..  R.  Co.  V.  Thomson  (Ala.),  42  R.  R.  R.  77,  65  Am.  &  Eng.  R. 
Cas.,  N.  S.,  77;  second  foot-note  of  Fletcher  v.  Freeman-Smith  Lum- 
ber Co.  (Ark.),  41  R.  R.  R.  137,  64  Am.  &  Eng.  R.  Cas.^  N.  S.,  137; 
Cincinnati,  etc.,  R.  Co.  v.  Mayfields  (Ky.),  44  R.  R.  R.  199,  67  Am- 
&  Eng.  R.  Cas.,  N.  S.,*199. 

For  the  authorities  in  this  series  on  the  subject  of  the  master's 
duty  to  warn  and  instruct  his  servants,  see  extensive  note,  35  R.  R.  R. 
640,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  third  foot-note  of  Peters  v. 
Southern  Pac.  Co.  (Cal.),  42  R.  R.  R.  437,  65  Am.  &  Eng.  R.  Cas.. 
N.  S.,  437;  last  foot-note  of  Swanson  v.  Union  Stockyards  Co.  (Neb.). 
41  R.  R.  R.  700,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  700;  second  foot-note 
of  Atlantic  C.  L.  R.  Co.  v.  Linstedt  (C.  C.  A.),  40  R,  R.  R.  318,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  318:  foot-note  of  Paquette  v.  Berlin  Mills 
Co.  (N.  H.),  39  R.  R.  R.  80,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  80. 
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opening  between  some  of  the  cars ;  that  he  safely  crossed  part  of 
the  tracks  between  cars  in  a  safe  and  proper  manner,  and  was 
about  to  cross  another  track,  *'when  he  was  suddenly  struck, 
thrown,  and  knocked  down  by  a  car"  moving  eastward ;  that  there 
was  no  light  anywhere  on  the  car ;  that  no  notice  or  warning  of 
its  approach  was  given ;  that  in  the  dark  he  did  not  see  it  until 
it  struck  him;  that  it  was  noiselessly  and  slowly  moved  along, 
and  he  did  not  know  of  its  movement  until  he  was  struck  by  it : 
that  he  was  injured  without  fault  or  neglect  on  his  part;  that  the 
car  on  the  east  end  of  a  string  of  cars  was  then  being  moved  east- 
ward by  one  of  defendant's  engines ;  that  such  movement  of  the 
car  in  the  dark  at  the  time,  without  a  light,  without  a  brakeman 
thereon,  and  without  notice  or  warning  of  its  approach,  was  a 
negligent  act  endangering  him  and  other  employees  necessarily 
crossing  tracks  in  going  to  and  from  work  and  in  the  discharge 
of  their  duties ;  that  in  crossing  the  track  he  was  where  he  hail 
a  right  to  be  and  was  not  a  trespasser,  but  was  there  with  the  au- 
thority and  consent  and  with  the  knowledge  of  defendant.  De- 
fendant denied  negligence  on  its  part,  and  pleaded  that  he  was 
injured  through  his  own  negligence  and  want  of  care.  The  latter 
allegation  was  denied  by  a  reply.  The  suit  was  brought  by  the 
administrator  of  his  estate  for  the  benefit  of  his  widow  and  chil- 
dren. From  a  judgment  in  favor  of  plaintiflf  for  $20,000,  de- 
fendant has  appealed. 

[1]  On  the  face  of  the  record  the  recovery  is  excessive,  and 
for  that  reason  the  judgment,  as  rendered,  cannot  be  permitted 
to  stand.  On  account  of  the  death  of  decedent,  plaintiff  was  not 
entitled  to  recover  damages  in  excess  of  the  pecuniary  loss  to 
the  wife  and  the  children.  Comp.  St.  1911,  c.  21,  §  2.  Decedent 
was  39  years  old.  His  expectancy  of  life  was  about  28  years. 
There  is  no  proof  that  his  earnings  had  ever  exceeded  $80  a 
month.  After  deducting  his  own  living  expenses, .  the  present 
worth  of  the  monthly  balances  which  he  would  have  been  able 
to  contribute  to  his  wife  and  children,  had  he  lived,  if  computed 
for  the  entire  period  of  his  expectancy,  falls  far  short  of  the 
award  of  the  jury.  It  is  argued,  however,  that  the  prospect  of 
promotion  and  of  an  increase  in  earnings  was  a  proper  matter 
for  the  consideration  of  the  jury  in  estimating  damages. 
Whatever  may  be  the  merit  of  this  argument  as  a  general  prop- 
osition, it  is  clear  that  decedent's  prospect  of  advancement  was. 
under  the  circumstances  of  this  case,  too  remote  and  speculative 
to  be  made  the  basis  of  damages.  He  drank  intoxicating  liquors. 
This  is  shown  by  the  testimony  of  his  own  brother  and  by  that  of 
other  witnesses.  His  mother,  while  inquiring  about  the  inci- 
dents of  his  injury,  asked  the  attending  physician  if  her  son  had 
been  drinking.  For  a  number  of  years  decedent's  time  had  been 
given  alternately  to  farming  and  to  braking  on  railroad  trains. 
What  he  earned  as  a  farmer  is  not  shown.     It  ought  to  be  as- 
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sumed  that  plaintiff  proved  his  earnings  at  their  best.  There  is 
no  evidence  showing  past  promotions.  In  this  state  of  the  rec- 
ord the  judgment  cannot  be  sustained  on  decedent's  prospect  of 
advancement  in  the  railway  service. 

[2]  The  verdict  being  excessive,  should  plaintiff  be  permitted 
to  remit  the  excess  as  a  condition  of  having  judgment  for  the 
balance  affirmed?  Defendant  insists  that  there  is  no  evidence 
of  actionable  negligence  on  its  part,  and  that  it  violated  no  duty 
owing  to  decedent.  These  propositions  are  met  by  assertions 
that  eyewitnesses  testified  to  facts  showing,  in  substance,  that, 
after  decedent  left  his  caboose,  he  was  seen  attempting  to»  cross 
a  track  a  few  feet  from  the  east  end  of  a  string  of  cars ;  that  they 
were  not  in  motion  at  the  time;  that  when  he  was  on  the  track 
the  cars  were  moved  eastward  by  an  engine  at  the  west  end  of 
the  string;  that  the  night  was  dark;  that  he  was  struck  and 
knocked  down  by  the  car  on  the  east  end  of  the  string ;  that  there 
was  no  brakeman  on  the  car  which  struck  him ;  that  it  was  moved 
without  having  a  light  thereon  and  without  notice  or  warning 
of  its  approach' ;  and  that  shortly  afterward  he  came  onto  the 
platform  of  the  station  hotel  injured  in  the  manner  already  de- 
scribed. In  connection  with  these  asserted  facts  plaintiff  further 
insists  the  evidence  shows  that  decedent  was  returning  from  his 
work;  that  it  was  necessary  for  him  to  cross  the  tracks  in  going 
home;  that  he  was  injured  when  he  was  in  a  place  where  he  had 
a  right  to  be ;  that  employees  of  defendant  in  going  to  and  in  com- 
ing from  work  and  cattlemen  and  caretakers  of  stock  in  ap- 
proaching and  in  leaving  trains  were  obliged  to  cross  the  track 
where  the  injury  occurred;  that  the  employees  in  charge  of  the 
switching  in  the  yards  knew  decedent  woukl  attempt  to  cross 
the  track  about  the  time  he  was  injured.  To  establish  negli- 
gence on  part  of  defendant  under  the  circumstances  disclosed, 
plaintiff  invokes  the  rules  which  require  a  railroad  company,  for 
the  safety  of  passengers,  shippers,  caretakers,  employees,  and 
strangers  who  are  rightfully  in  places  of  danger  by  invitation 
or  permission  to  give  notice  or  warning  of  the  movement  or  ap- 
proach of  engines,  cars,  and  trains.  In  this  connection  many 
cases  applying  well-established  rules  are  cited.  Are  the  princi- 
ples invoked  applicable  to  plaintiff's  evidence?  The  situation 
in  the  switchyards  at  Chadron  is  different  from  that  presented 
by  ordinary  main  lines  and  side  tracks  of  stations  generally. 
Chadron  is  a  division  of  defendant's  railway  system,  where  ex- 
tension switching  facilities  and  storage  tracks  are  required. 
Trackyards  exclusively  for  that  purpose  are  established  there. 
North  of  the  station  buildings,  in  the  yards  where  decedent  was 
injured,  there  are  seven  tracks.  The  business  of  defendant  ne- 
cessitates the  constant  movement  of  engines,  cars,  and  trains  in 
those  yards.  No  street  or  walk  of  the  city  crosses  defendant's 
yards  north  of  the  station  buildings.  The  evidence  does  not  show 
45  R  R  R— 19 
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that  there  was  any  defined  way  or  path  which  was  used  by  the 
public  or  employees  in  crossing  the  tracks  north  of  the  station 
buildings ;  nor  that  employees  in  going  to  or  in  coming  from  their 
work,   or  shippers   or  caretakers   in   approaching  or  in  leaving 
trains,  had  taken  any  recognized  or  defined  path  or  way ;  nor  that 
the  car  which  struck  decedent  was  not  being  handled  in  the  usual 
and  ordinary  manner;  nor  that  there  was  a  custom  to  have  a 
brakeman  on  the  car  or  a  light  thereon,  or  to  give  notice  or  warn- 
ing of  its  movement  under  such  circumstances;  nor  that  those 
engaged  in  switching  in  the  yards  created  a  condition  through 
which  decedent  was  deceived  as  to  the  actual  situation  or  misled  ' 
into  relaxing  his  vigilance  for  his  own  safety.    The  car  was  not 
moved  rapidly.     The  petition  alleges  the  contrary.     When  in- 
jured, decedent  was  not  engaged  in  the  performance  of  any  duty 
of  his  employment.    In  the  petition  it  is  stated  that  he  had  finished 
his  work  as  brakeman,  and  was  on  his  way  home.     He  was  an 
experienced  brakeman.     He  was  acquainted  with  the  tracks  and 
with  the  condition  of  the  yards.     He  knew  as  well  as  his  em- 
ployer or  his  fellow  servants  the  method  of  switching  and  of 
handling  engines  and  cars  in  the  yards  and  of  the  attending  dan- 
gers.    When  he  attempted  to  cross  the  track  where  he  was  in- 
jured, the  attention  of  the  members  of  the  switching  crew  would 
necessarily  be  directed  to  their  work.    Decedent's  faculties  were 
not  thus  engaged.    His  attention  was  not  diverted  from  his  own 
safety  by  the  duties  of  his  employment  while  he  was  going  home. 
If  he  was  in  possession  of  his  faculties  and  in  the  exercise  of 
ordinary  care,  there  was  nothing  to  divert  his  attention  from  his 
own  peril.    The  darkness  of  the  night  and  his  knowledge  of  his 
surroundings  would    naturally    stimulate  his  sense  of    danger. 
There  is  no   evidence  to  sustain  a  finding   that  the    injury  was 
wantonly  or  willfully  inflicted.     Cases  requiring  notice  or  warn- 
ing to  persons  who  are  permitted  to  use  a  path  across  tracks  and 
analogous  cases  do  not    apply  to  the    present    situation.     Proof 
that  there  was  no  light  on  the  car,  that  there  was  no  brakeman 
thereon,  and  that  it  was  moved    without    notice  or    warning,  in 
connection  with  other  facts  disclosed,  is  not  sufficient,  under  the 
circumstances  of  this  case,  to  show  actionable  negligence.    Chi- 
cago, H.  I.  &  P.  R.  Co.  V.  Mclntire,  29  Okl.  797,  119  Pac.  1008, 
and  cases  cited. 

The  judgment,  therefore,  is  not  sustained  by  sufficient  evi- 
dence, and  is  for  that  reason  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 
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(Supreme  Court  of  Washington,  Dec.  7,  1912.) 

[128  Pac.  Rep.  216.] 

Master   and   Servant — Obligation   of   Master — Safe   Appliances.* — 

The  duty  of  an  employer  to  furnish  his  employees  with  a  reasonably 
safe  place  in  which  to  work  is  not  confined  alone  to  the  place  where 
the  work  is  in  progress,  but  extends  to  the  appliances  which,  from 
the  nature  of  the  work,  directly  affect  the  safety  of  the  enjployees, 
but  does  not  cover  a  case  where  an  employee  is  unnecessarily  mak- 
ing use  of  an  instrumentality  for  his  own  convenience. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk. — 
Where  an  employee  charged  with  the  duty  of  inspecting  and  keeping 
in  repair  a  tramway  and  oiling  machinery  used  in  the  operation  of 
tram  cars  thereon  rode,  for  his  own  convenience,  on  a  car  not  pro- 
vided for  employees  to  ride  on,  and  was  injured,  he  could  not  re- 
cover, because  he  assumed  the  risk;  and  the  mere  fact  that  other 
employees  did  the  same  thing  did  not  affect  the  employer's  liability. 

Master  and  Servant — "Fellow  Servants" — Who  Are.t — The  engineer 
in  charge  of  the  engine  operating  tram  cars  on  a  tramway  by  means 
of  a  cable,  and  an  employee  charged  with  the  duty  of  inspecting  and 
keeping  the  tramway  in  repair  and  oiling  machinery  used  in  the  op- 
eration of  tram  cars,  are  "fellow  servants";  the  employee,  in  the  per- 
formance of  his  duty,  being  frequently  at  the  engine  house,  and  hav- 


♦For  the  authorities  in  this  series  on  the  subject  of  and  relating 
to  the  duty  to  furnish  an  employee  a  safe  work  place,  see  last  foot- 
note of  Thomas  v,  Wisconsin  Cent.  R.  Co.  (Minn.),  33  R.  R.  R.  609, 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  609,  where  all  those  preceding  it  are 
collected;  Leggett  v,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  36  R. 
R.  R.  636,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  636;  first  foot-note  of  Chi- 
cago, etc.,  R.  Co.  V,  Ponn  (C.  C.  A.),  43  R.  R.  R.  711,  66  Am.  &  Eng. 
R.  Cas.,  N.  S.,  711;  first  foot-note  of  Gibson  v.  Iowa  Cent.  R.  Co. 
(Minn.),  42  R.  R.  R.  457,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  first 
foot-note  of  Henry  v.  Husdon,  etc.,  R.  Co.  (N.  Y.),  41  R.  R.  R.  453, 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  453;  Simpson  v.  Southern  R.  Co.  (N. 
Car.),  39  R.  R.  R.  87,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  87;  Peterson  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  39  R.  R.  R.  83,  62  Am.  &  Eng.  R.  Cas., 
N.  S..  83;  Doyle  v.  La  Crosse  City  R.  Co.  (Wis.),  44  R.  R.  R.  676, 
67  Am.  &  Eng.  R.  Cas.,  N.  S.,  676:  Baltimore  &  O.  R.  Co.  v.  Wilson 
(Md.),  44  R.  R.  R.  361,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  361. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  different 
department  limitation  of  the  fellow-servant  rule^  see  extensive  note, 
22  Am.  &  Eng.  R.  Cas.,  N.  S.,  847;  first  paragraph  of  foot-note  of 
Trussle  v.  Cincinnati,  etc.,  R.  Co.  (Ky.),  42  R.  R.  R.  72,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  72;  first  foot-note  of  Nocita  v.  Omaha,  etc.,  R. 
Co.  (Neb.),  41  R.  R.  R.  440,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  440;  foot- 
note of  Illinois  Cent.  R.  Co.  v.  Mayes  (Ky.),  40  R.  R.  R.  309,  63  Am. 
&  Eng,  R.  Cas.,  N.  S.,  309. 
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ing  opportunity  to   observe   the  attention   the   engineer  gave  to  his 
work  and  the  manner  of  his  performing  it. 

Fullerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
H.  A.  P.  Myers,  Judge. 

Action  by  O.  T.  Larson  against  G.  J.  Kieburtz  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

• 

Preston  &  Thorgmuson  and  Peters  &  Pozi'ell,  all  of  Seattle, 
for  appellants. 

Bdzvard  Judd  and  George  A.  Clark,  both  of  Seattle,  for  re- 
spondent. 

Morris,  J.     In  September,  1911,  appellants  were  engaged  in 
the  construction  of  a  reservoir  at  Seattle,  and  respondent  was 
in  their  employ.     This  reser\'oir  was  being  constructed  on  Bea- 
con hill,  some  distance  south  of  the  city,  and,  in  order  to  best  as- 
semble the  material  used  in  the  construction,  appellants  built  a 
tramway  from  tidewater  to  the  reservoir  site.     This  tramway 
was  about  a  half  mile  in  length.    Its  eastern  end  was  at  an  eleva- 
tion of  318  feet.    At  this  end  was  an  engine  which  operated  a  ca- 
ble, to  which  two  tram  cars  were  connected  in  such  a  manner  that 
when  one  car  was  at  the  eastern  end  the  other  would  be  at  the 
western  end.     These   cars  ran  upon  a   single  track,  and    passed 
each  other  on  a  switch  midway  between  the  termini  of  the  track. 
The  cable  ran   around  a  drum  at  the   eastern  end  and  a   sheave 
wheel  at  the   western  end.     At  the   point  where  the   switch  was 
located,  the  track  ran  for  a  short  distance  upon  a  hill,  having  aw 
elevation  of  about  150  feet.     Between  this  hill  and  the  eastern 
end  there  was  a  hollow  or  depression.    The  loaded  cars  coming 
up  the  hill   would  be  first   seen  by  the   engineer  controlling  the 
movement  of  the    cable  when    they  reached  the   location  of  the 
switch  upon  the  first  hill ;  after  passing  over  the  switch  and  pro- 
ceeding a  short  distance,  the  cars  and  track  dropped  about  100 
feet  into  the  hollow    between  the   switch  and  the  engine   house, 
passing  out  of  the  engineer's  view  until  they  reached  the  second 
hill  at  the  reservoir  site.    The  engineer  could  tell  the  location  of 
the  ascending  car  by  the  pull  on  the  cable,  and  was  thus  enabled 
to  control  its  speed   when  rounding   the  hill  for  the   switch  and 
dropping   down  into  the  hollow.    To   hold   the   cable    in   place, 
sheave    wheels  were   placed  along   the  track  at    intervals.     The 
switch  was  so  constructed  that  the  ascending  car  would  take  the 
north  track  and  the  descending  car  the  south  track.    The  flanges 
of  the  car  wheels  would  push  over  the  inside  rails  at  the  switch 
as  they  passed  over,  and  the  rails  would  remain  in  that  position 
imtil  the  car  would  strike  them  on  its  return,  so  that  each  car,  as 
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it  passed  the  switch  points,  would  set  them  in  proper  position 
for  its  return  trip.  In  this  way  the  ascending  car  always  took 
the  north  track. 

Respondent  had  been  in  appellants'  employ  since  the  previous 
March.  His  work  was  to  go  over  the  track,  see  that  it  was  in 
proper  shape,  making  necessary  repairs  if  he  could,  and,  if  not, 
report  the  need  to  appellants.  It  was  also  his  duty  to  oil  the 
sheave  wheels,  the  rollers,  and  switch  points,  and  see  that  every- 
thing connected  with  the  track  was  in  good  working  order.  On 
September  2d  respondent  reached  his  work  about  7  a.  m.,  and 
starting  at  the  west  end  of  the  track,  walked  along  and  upon  the 
track  to  the  eastern  end,  oiling  the  sheaves  and  rollers  as  he  went 
along.  He  reached  the  engine  house  about  8:15  a.  m.,  where  he 
found  the  engineer  and  fireman.  He  remained  here  a  short 
time,  when  he  was  requested  by  the  fireman  to  get  him  a  bottle 
of  whisky.  He  then  went  down  the  tramway  to  the  western 
end,  intending  also,  as  he  testifies,  to  get  a  wooden  cleat  and 
some  nails  and  fix  a  roller  he  had  discovered  on  his  up  trip  needed 
repairing.  This  roller  was  in  the  hollow  between  the  switch  and 
the  engine  house.  Arriving  at  the  lower  end  he  went  to  a  saloon, 
purchased  the  whisky,  obtained  the  wooden  cleat  and  the  nails, 
and  got  on  a  loaded  car  which  was  about  to  ascend  the  hill. 
These  cars  were  not  intended  for  any  sort  of  passenger  service, 
and  Smith,  one  of  the  appellants,  testified  that  on  two  occasions 
he  had  expressly  warned  respondent  against  riding  on  them  be- 
cause of  the  danger.  This  is  denied  by  respondent.  There  is 
also  evidence  to  the  eflFect  that  the  employees  in  going  up  and 
down  the  hill  were  warned  against  riding  on  the  cars;  also  evi- 
dence that,  irrespective  of  this  warning,  they  frequently  rode  in 
both  directions.  Placing  his  bottle  of  whiskey  and  the  cleat  upon 
the  loaded  car,  with  the  nails  in  his  pocket,  respondent  got  on 
the  front  end  of  the  car,  with  his  back  to  the  direction  in  which 
the  car  would  move,  standing  on  a  large  wire  cable  attached  to 
the  car  for  the  purpose  of  connecting  it  with  other  cars,  and 
leaning  against  the  body  of  the  car  and  holding  on  with  his 
hands,  started  up  the  incline.  When  the  car  came  to  the  switch, 
instead  of  taking  the  north  track  as  it  should,  the  car  took  the 
south  track.  Respondent,  with  his  back  to  the  direction  in  which 
he  was  going,  could  not  see  this,  and  was  not  aware  that  any- 
thing was  wrong  until,  as  he  says,  he  felt  the  jerking  of  the  car, 
when  he  looked  around,  and,  as  alleged  in  his  complaint,  seeing 
that  the  cable  was  thrown  out  of  place,  and  assuming  something 
would  break  and  create  a  dangerous  situation,  he  jumped  from 
the  car  and  was  struck  by  the  cable,  suflFering  the  injuries  com- 
plained of.  In  his  testimony  he  says,  when  he  felt  the  car  jerk- 
ing, he  looked  around,  and  just  then  a  roller  broke  loose  from 
the  north  track  and  hit  him  on  his  left  knee,  and  knocked  him 
off  the  car  in   between  the  cables   on  the  north   side  of  the  car. 
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and  that  he  was   caught  up  by  the   cables  and  thrown  about  15 
feet  to  the  north  of  the  track. 

There  are  numerous  charges  of  negligence  in  the  complaint, 
but  in  view  of  the  answers  of  the  jury  to  special  interrogatories 
submitted  to  them  only  one  need  be  referred  to,  and  that  is  that 
the  jerking  of  the  car  "was  caused  by  the  careless,  incompetent, 
and  negligent  manner  in  which  the  engine  in  the  power  house 
was  handled,"  coupled  with  an  allegation  that  the  engineer  then 
in  charge  of  the  engine  was  incompetent.  In  returning  a  gen- 
eral verdict  in  respondent's  favor,  the  jury,  in  answering  the 
special  interrogatories,  found  that  the  negligence  of  the  appel- 
lants causing  the  injury  was  in  the  employment  of  "an  incompe- 
tent engineer,"  who  "was  incompetent  in  respect  to  not  giving  his 
entire  attention  to  the  handling  of  the  engine  when  the  cars  in 
question  were  approaching  to  and  entering  the  switches  on  the 
day  of  the  accident,"  and  in  "not  checking  sufficiently  the  veloc- 
ity of  the  cars  upon  their  advent  at  the  switch."  Appellants,  in 
appealing,  allege  a  number  of  errors,  but  we  think  the  case  must 
be  disposed  of  in  reviewing  but  one  of  them,  and  that  is:  Did 
the  trial  court  err  in  denying  the  motion  for  judgment  notwith- 
standing the  general  verdict? 

At  the  time  of  the  accident  there  were  three  men  in  the  engine 
house.  Stead,  the  engineer,  Jackson,  the  fireman,  and  Hargreaves, 
an  inspector  for  the  city.  Respondent  produced  Jackson  and 
Hargreaves  to  describe  the  conduct  of  the  engineer  at  the  time, 
and  appellants  produced  Stead  in  their  behalf.  Jackson  says  that 
Stead  and  Hargreaves  were  engaged  in  conversation.  Stead  look- 
ing towards  the  south;  that  his  first  intimation  that  there  was 
anything  wrong  was  the  stopping  of  the  engine.  Stead  then  tried 
to  move  the  engine  by  reversing  it,  in  order  to  ascertain  if  a  car 
was  off  the  track,  which  effort  failed,  and  he  then  started  down 
to  ascertain  the  trouble.  Hargreaves  says  that  as  the  cars  ap- 
proached the  switch  Stead  slowed  up  the  engine,  and  the  engine 
suddenly  stopped  as  though  it  had  been  thrown  to  a  dead  cen- 
ter; that  the  engineer  was  startled  and  threw  on  the  brake,  and 
then  released  it  and  attempted  to  start  the  engine,  but  it  refused 
to  turn  over,  and  he  then  set  the  brakes.  The  engineer  says  he 
slowed  up  the  engine  as  the  cars  approached  the  switch,  when  he 
felt  a  jerk  of  the  cable  and  immediately  stopped  the  engine,  and, 
telling  Hargreaves  "there  is  something  wrong,"  started  the  fire- 
man down  the  track.  The  only  testimony  in  the  case,  therefore, 
is  that  the  engine  was  slowed  up  as  it  approached  the  switch. 

[1,  2]  Assuming,  however,  since  the  jury  have  so  found,  that 
the  engineer  was  not  giving  his  entire  attention  to  the  engine  as 
the  cars  approached  the  switch,  and  that  he  did  not  sufficiently 
check  the  cars  as  they  entered  the  switch,  it  would  establish  the 
fact  that  in  failing  so  to  do  he  acted  carelessly  and  negligently; 
and,  while  his  careless  and  negligent  acts  in  these  respects  might 
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have  endangered  the  property  of  his  employers,  there  was  noth- 
ing to  indicate  that  they  were  in  any  mariner  affecting  the  safety 
of  any  place  in  which  respondent  or  other  employees  might  be 
working.  Respondent  had  no  duty  to  perform  which  necessi- 
tated his  riding  upon  this  car.  There  is  nothing  in  this  case  from 
which  it  can  be  held  that  it  was  the  duty  of  the  engineer  to  han- 
dle his  engine  for  the  purpose  of  protecting  the  safety  of  em- 
ployees upon  the  car  upon  this  trip.  If  respondent  chose  to  get 
upon  this  car,  it  was  his  voluntary  act,  for  his  own  convenience, 
and  not  in  the  discharge  of  any  duty  imposed  upon  him  by  ap- 
pellants. These  cars  were  not  intended  nor  provided  for  em- 
ployees to  ride  upon.  If  they  chose  to  do  so,  they  must  assume 
in  so  doing  responsibility  for  their  own  safety.  The  law  im- 
poses upon  the  master  the  duty  to  furnish  the  servant  with  a  rea- 
sonably safe  place  in  which  to  do  his  work,  and,  as  is  said  in 
Westerlund  v.  Rothschild,  53  Wash.  626,  102  Pac.  765,  this  duty 
is  not  confined  alone  to  the  place  where  the  work  is  in  progress, 
but  extends  to  all  the  instrumentalities  and  appliances  which, 
from  the  nature  of  the  work,  directly  affect  its  safety.  This  rule, 
however,  does  not  cover  such  a^case  as  this,  where  the  servant  is 
unnecessarily  making  use  of  an  instrumentality  for  his  own  con- 
venience, to  save  himself  the  labor  of  climbing  this  hill ;  and  when 
he  does  so  he  becomes  his  own  insurer,  and  assumes  the  risk  of 
his  act.  The  fact  that  other  workmen  did  the  same  thing  does 
not  change  the  situation. 

[3]  There  is  another  legal  barrier  to  any  recovery  by  respond- 
ent. He  and  Stead  were  fellow  servants  under  all  testing  rules. 
Stead  was  in  no  manner  or  degree  respondent's  vice  principal, 
neither  in  the  character  of  his  work,  nor  under  any  authority 
conferred  by  the  common  master.  Respondent's  duty  was  to  in- 
spect the  tramway,  keep  it  in  proper  repair,  report  needed  re- 
pairs, oil  the  wheels  and  rollers,  and  other  duties  of  a  like  nature, 
none  of  which  took  him  upon  the  tram  cars  or  necessitated  his 
presence  there.  In  the  performance  of  this  duty  he  was  fre- 
quently at  the  engine  house  when  cars  were  ascending  and  de- 
scending, and  had  every  opportunity  to  observe  the  attention 
Stead  gave  to  his  work  and  his  manner  of  performing  it.  It 
might  be  presumed  he  paid  no  attention  to  Stead,  because  he 
knew  that,  so  long  as  he  kept  within  the  path  appellant  had 
marked  out  for  him  to  follow,  Stead's  care  or  lack  of  it  would 
in  no  wise  affect  him.  We  have  recently  held,  in  Lackey  v.  Big 
Creek  Timber  Co.,  127  Pac.  190,  that,  under  the  facts  there  de- 
veloped, an  engineer  and  fireman  in  the  same  engine  room  were 
not  fellow  servants ;  but  that  because  of  the  fact  that  the  fireman 
was  under  the  superintendence  and  control  of  the  engineer,  and 
subject  to  his  order  and  direction  while  performing  his  work,  the 
engineer  would  be  a  \^ce  principal.  We  have  no  such  facts  de- 
veloped here,  nor  anything  i:pon  which  any  assumption  of  them 
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might  be  founded.  While  we  have  no  case  where  persons  stand- 
ing in  the  identical  position  to  each  other  as  is  here  shown  have 
been  held  to  be  fellow  servants,  the  following  cases  from  this 
court  announce  rules  and  declare  relations  that  are  applicable: 
Hughes  V.  O.  I.  Co.,  20  Wash.  294,  55  Pac.  119;  Hart  v.  Cascade 
Timber  Co.,  39  Wash.  279,  81  Pac.  738;  Larsen  v.  Covington 
Lumber  Co.,  53  Wash.  146,  101  Pac.  717 ;  Hale  z;  Crown  Paper 
Co.,  56  Wash.  236,  105  Pac.  480;  Hage  v.  Luedinghaus,  60  Wash. 
680,  111  Pac.  1041. 

In  White  v.  Kennon,  83  Ga.  343,  9  S.  E.  1082,  the  engineer  on 
a  tramroad  and  a  track  repairer  were  held  to  be  fellow  servants— 
a  similar  situation  to  that  here  disclosed.  In  Labatt  on  Master 
and  Servant,  §  498,  note  "d"  et  seq.,  many  similar  illustrations 
are  given  where  the  relation  of  fellow  servants  has  been  sus- 
tained. 

For  these  reasons  we  are  of  the  opinion  that  the  motion  for 
judgment  should  have  been  sustained.  The  judgment  is  reversed 
and  the  cause  remanded,  with  instructions  to  dismiss  the  action. 

Mount,  C.  J.,  and  Ellis  and  Main,  JJ.,  concur.  Fullertox, 
J.,  dissents. 


People  ex  rel.  Wood,  County  Collector,  v.  Terre  Haute  &  W. 

Ry.  Co. 

(Supreme  Court  of  Illinois,  Dec.  17,  1912.) 
[100  N.  E.  Rep.  173.] 

Taxation— Assessmentsr— Railroad  "Right  of  Way" — State  or  Local 
Assessment.'* — Land  used  by  a  street  railroad  company  for  a  right  of 
way  is  railroad  track,  assessable  only  by  the  state  board  of  equali- 
zation, even  though  the  company  has  merely  an  easement  in  the 
right  of  way  and  the  title  is  owned  by  another;  so  that  the  company's 
track  in  a  public  street  was  a  part  of  its  "right  of  way." 

Taxation  —  Assessment — Railroad  Right  of  Way — Power  Plant— 
"Railroad  Track." — Land  adjacent  to  a  street  railroad's  right  of  way. 
used  only  for  a  plant  for  generating  electrical  power  used  in  the 
propulsion  of  its  cars,  is  "railroad  track,"  within  the  meaning  of 
the  law,  and  assessable  as  such. 

Appeal  from  Edgar  County  Court ;  D.  V.  Dayton,  Judge. 
Application  by  the  People,  on  the  relation  of  Archie  E.  Wood, 

♦For  the  authorities  in  this  series  on  the  subject  of  what  is.  and 
is  not,  taxable  as  part  of  railroad  company's  right  of  w^ay,  roadbed, 
or  tracks,  see  foot-note  of  People  i\  Illinois  Cent.  R.  Co.  (111.),  15 
R.  R.  R.  825.  .38  Am.  &  Eng.  R.  Cas..  N.  S..  825,  where  all  those  pre- 
ceding it  are  collected;  last  foot-note  of  Minneapolis,  etc.,  R.  Co.  v. 
Oppegard  (N.  Dak.),  33  R.  R.  R.  89,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  89. 
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County  Collector,  against  the  Terre  Haute  &  Western  Railway 
Company,  for  judgment  for  taxes.  Judgment  for  defendant,  and 
relator  appeals.    Affirmed. 

R.  S.  Dyas,   State's  Atty.,  of  Paris    (W.  H,  Clinton  and  /.  £. 
Dyas,  both  of  Paris,  of  counsel),  for  appellant. 
Frank  T,  O'Hair,  of  Paris,  for  appellee. 

Carter,  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Edgar  county,  wherein  that  court  refused  to  hold  a  cer- 
tain lot  in  the  village  of  Vermillion  subject  to  assessment  by  the 
local  assessor. 

Appellee  is  the  owner  and  operating  a  line  of  electric  railroad 
from  the  city  of  Paris,  in  said  county,  running  in  an  easterly  di- 
rection about  10  miles,  to  a  point  on  the  state  line  between  In- 
diana and  Illinois.  The  railroad's  right  of  way  extends  through 
Vermillion,  which  is  about  midway  between  the  termini.  Rail- 
road street  is  a  regularly  laid  out  street  in  said  village,  SO 'feet  in 
width  and  traveled  by  the  public ;  sidewalks  being  on  the  north 
and  south  sides  contiguous  to  the  property  line.  The  track  of 
appellee  is  laid  in  this  street  in  or  about  the  center  for  a  distance 
of  about  2,321  feet,  by  virtue  of  an  ordinance  of  said  village 
granting  such  privilege.  Lot  23  in  J.  S.  Vermillion's  Second 
addition,  upon  which  the  local  assessor  levied  taxes,  is  adjacent 
to  and  abuts  on  said  street,  and  the  power  plant  in  which  the 
electrical  current  is  generated  for  propelling  the  cars  over  said 
railroad  track  is  located  on  said  lot;  the  lot  being  used  only  for 
that  purpose.  The  power  there  generated  is  used  for  no  other 
purpose  than  propelling  said  cars. 

[1]  The  sole  question  presented  by  the  stipulation  of  facts 
upon  which  this  case  was  tried  is  whether  said  lots  23  is  a  part 
of  the  "railroad  track"  and  right  of  way  of  appellee,  and  there- 
fore should  be  assessed  by  the  state  board  of  equalization.  This 
court  has  held  that  land  used  by  a  railroad  company  for  right  of 
way  is  railroad  track,  and  assessable  only  by  the  state  board  of 
equalization,  even  though  the  company  has  merely  an  easement 
in  the  right  of  way,  and  the  title  to  the  land  is  owned  by  another 
corporation  or  individual.  People  z\  Illinois  Northern  Railway, 
248  111.  532,  94  N.  E.  37.  The  tracks  of  appellee  in  said  Rail- 
road street  must  therefore  be  held  to  be  a  part  of  appellee's  right 
of  way. 

[2]  This  court  has  also  held  that  land  adjoining  the  right  of 
way  of  a  railroad  company,  used  by  it  as  a  reservoir,  from  which 
it  obtained  water  for  its  locomotives  and  for  other  purposes  con- 
nected with  the  operation  of  its  railroad,  was,  within  the  mean- 
ing of  the  law,  "railroad  track,"  and  taxable  as  such.  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  People,  218  111.  463,  75  N.  E. 
1021.    Under  the  facts  in  this  record,  the  reasoning  in  the  case 
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just  cited  must  control  here.  Lot  23,  used  solely  for  generating 
electricity  for  motive  power  of  said  appellee  railroad,  is  for  tax- 
ing purposes  a  part  of  its  "railroad  track."  The  county  court 
rightly  held  that  it  could  not  be  assessed  by  the  local  assessor. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Connecticut  Valley  St.  Ry.  Co.  v.  City  of  Northampton. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  18,  1912.) 

[99  N.  E.  Rep.  516.] 

Taxation— Property  Subject  to  Taxation— Street  Railroad  Prop- 
erty.— Where  a  street  railway  company,  authorized  by  St.  1899,  c. 
293.  to  construct  a  bridge  across  a  river  between  two  cities,  and  to 
construct  its  railway  on  the  bridge,  etc.,  constructed  the  bridge,  and 
acquired  a  strip  of  land  extending  from  the  bridge  to  a  highway,  and 
maintained  on  the  bridge  and  land  appliances  for  the  operation  of  a 
street  railway,  the  bridge  and  land  were  real  estate,  within  General 
Tax  Law  (St.  1909,  c.  490)  §  3,  and  subject  to  local  taxation,  in  the 
absence  of  any  law  to  the  contrary. 

Taxation  —  Property  Exempt  from  Local  Taxation  —  Property 
Owned  by  Government. — Generally  property  owned  by  the  govern- 
ment, whether  the  ownership  is  in  the  state,  county,  city,  or  town, 
and  exclusively  used  for  public  purposes,  is  exempt  from  taxation, 
and  nothing  but  a  clearly  expressed  statute  to  the  contrary  will  over- 
come the  presumption;  but  this  rule  does  not  apply  to  a  street  rail- 
way company  transacting  business  for  profit. 

Taxation — Property  Exempt  from  Taxation — Real  Estate  of  Public 
Service  Corporation.'* — The  exemption  from  local  taxation  of  the 
real  estate  of  a  public  service  corporation  exclusively  devoted  to 
public  use  is  coextensive  with  the  right  of  eminent  domain,  and  only 
such  land  is  exempt  as  the  corporation  has  taken  by  the  right  of 
eminent  domain,  or,  having  the  right  so  to  take,  has  purchased. 

Taxation — Property  Exempt  from  Taxation — Real  Estate  of  Pri- 
vate Corporation— "Right  of  Way."t— St.  1909,  c.  439,  entitled  "An 

♦For  the  authorities  in  this  series  on  the  question  whether  or  not 
property  is  "railroad  property,"  so  as  to  be  exempt  from  taxation  un- 
der certain  statutory  provisions,  see  first  paragraph  of  foot-note  of 
Lee  r.  Illinois  Cent.  R.  Co.  (111.),  28  R.  R.  R.  58,  51  Am.  &  Eng.  R. 
Cas.,  N.  S.,  58,  where  all  those  preceding  it  are  collected;  Minneapo- 
lis, etc.,  R.  Co.  v.  Oppegard  (N.  Dak.),  33  R.  R.  R.  89,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  89. 

fFor  the  authorities  in  this  series  on  the  question,  what  is,  and 
is  not,  taxable  as  part  of  a  railroad  ccimpany's  right  of  way,  road- 
bed, or  tracks,  see  foot-note  of  People  v.  Illinois  Cent.  R.  Co.  (111.). 
15  R.  R.  R.  825,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  825,  where  all  those 
preceding  it  are  collected;  last  foot-note  of  Minneapolis,  etc.,  R.  Co. 
V.  Oppegard  (N.  Dak.),  33  R.  R.  R.  89,  56  Am.  &  Eng.  R.  Cas.,  N. 
S..  89. 
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act  relative  to  the  taxation  of  poles  for  wires/'  and  declaring  that 
the  value  of  underground  conduits,  wires,  pipes,  and  poles  and  wires 
thereon,  in  public  streets  or  on  private  property,  or  in  a  railroad 
location  by  any  corporation,  except  street  railway  companies,  shall, 
for  the  purpose  of  taxation,  like  the  rails  and  rights  of  way,  be  in- 
cluded in  the  value  of  their  corporate  franchises,  except  the  poles, 
conduits,  wires,  and  pipes  of  a  railroad  corporation  laid  in  the  loca- 
tion of  a  railroad,  shall  be  assessed  in  the  cities  or  towns  where  laid 
or  erected,  when  considered  in  the  light  of  the  history  of  the  legis- 
lation on  the  subject  of  local  taxation  and  the  acquisition  of  prop- 
erty by  street  railway  companies,  and  in  view  of  the  state  of  the  law 
at  the  time  of  the  passage  of  the  statute,  treats  only  of  personal 
property,  and  does  not  exempt  from  local  taxation  a  bridge  erected 
by  a  street  railway  company,  on  which  it  operates  tracks,  and  a  strip 
of  land  extending  from  the  bridge  to  a  highway  used  for  the  opera- 
tion of  street  railways;  the  term  "right  of  way"  meaning  simply 
rights  of  way  essential  to  and  characteristic  of  the  business  of  a 
street  railway  company. 

Street  Railroads — Location  of  Track  over  Private  Land — Rights 
Acquired. — The  right  of  a  street  railway  company  to  locate  and  main- 
tain its  tracks  over  private  land  is  an  interest  in  real  estate,  though 
technically  only  an  easement. 

Street  Railroads — Location  in  Public  Streets — Rights  Acquired. — 
The  right  of  a  street  railway  company  to  lay  and  operate  its  tracks 
in  the  streets  of  a  city  is  not  a  private  interest  in  the  streets,  but 
the  company,  as  one  of  the  traveling  public  in  the  public  streets, 
simply  shares  in  the  public  right  of  travel;  and  such  right  is  not 
real  estate,  but,  so  far  as  it  is  a  property  right,  is  personal  property. 

Report  from  Superior  Court,  Hampshire  County;  Robert  F. 
Raymond,  Judge. 

Petition  by  the  Connecticut  Valley  Street  Railway  Company 
against  the  City  of  Northampton  for  the  abatement  of  a  tax. 
The  court  found  pro  forma  for  defendant,  and  at  the  request  of 
the  parties  reported  the  case  on  the  pleadings  and  an  agreed  state- 
ment of  facts  for  determination  by  the  full  court.  Petition  dis- 
missed. 

Bentley  W.  Warren,  C,  R,  Lamson,  and  Howard  Stockton,  Jr., 
all  of  Boston,  for  complainant. 

John  W.  Mason  and  Rufus  H,  Cook,  City  Sol.,  both  of  North- 
ampton, for  defendant. 

Hammond,  J.  This  is  a  petition  for  the  abatement  of  a  tax 
laid  by  the  assessors  of  the  city  of  Northampton  upon  certain 
real  estate  owned  in  fee  by  the  petitioner  and  situated  within  the 
territorial  limits  of  the  city.  The  property  consists  of  a  lot  of 
land  and    such  portion  of  a  bridge  connected   therewith  as  lies 
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within  the  city.  The  bridge  crosses  the  Connecticut  river,  one 
end  resting  upon  this  land  and  the  other  upon  land  in  the  town  of 
Hadley.  The  land  is  a  strip  22^2  feet  in  width,  extending  from 
the  bridge  to  the  highway.  Upon  the  bridge  and  land  the  peti- 
tioner has  constructed  and  maintains  its  rails,  sleepers,  poles, 
wires  and  appliances  necessary  for  the  operation  of  its  street  rail- 
way, and  the  sole  use  thereof  is  for  such  operation,  the  rails 
upon  the  land  forming  the  connecting  link  between  those  on  the 
bridge  and  those  on  the  highway.  Ihe  question  is  whether  this 
real  estate  is  subject  to  local  taxation. 

The  petitioner  is  a  duly  organized  domestic  street  railway  cor- 
poration owning  and  operating  a  street  railway  over  a  route  of 
which  this  real  estate  is  a  part.  St.  1899,  c.  293,  authorized  the 
petitioner  under  its  then  name  of  the  Northampton  &  Amherst 
Street  Railway  Company,  *'to  construct  *  *  *  a  bridge  across 
the  Connecticut  river  between  the  city  of  Northampton  and  the 
town  of  Hadley,  at  such  a  point  as  will  enable  it  to  connect  its 
tracks  on  the  locations  granted  or  which  may  be  hereafter  granted 
to  it  by  said  city  with  the  tracks  on  the  locations  granted  or  which 
may  be  hereafter  granted  to  it  by  said  city  with  the 
tracks  on  the  location  granted  or  which  may  be  here- 
after granted  to  it  by  said  town/'  and  also  "to  con- 
struct and  operate  its  railway  on  said  bridge."  And  it  was  fur- 
ther authorized  to  "construct  and  operate  its  railway  and  elec- 
trical equipment  in  part  upon  such  private  land  in  the  city  of 
Northampton  and  in  the  towns  of  Hadley  and  Amherst  as  it  may 
obtain  by  purchase  or  lease,  subject  to  the  approval  and  under 
the  control  of  the  board  of  aldermen  of  said  city  and  the  select- 
men of  said  towns,  respectively;"  and  further,  to  "acquire  and 
hold,  by  purchase  or  lease,  all  real  estate  necessary  for  the  proper 
maintenance  and  operation  of  its  railway."  Under  this  authority 
the  petitioner  built  the  bridge,  bought  the  land  in  fee  and  con- 
structed its  railway  in  part  on  each. 

[1]  There  can  be  no  doubt  that  both  bridge  and  land  are  real 
estate  within  the  meaning  of  that  term  as  used  in  our  general  tax 
laws  (St.  1909,  c.  490,  §  3),  and  that  in  the  absence  of  any  law 
to  the  contrary  they  as  such  are  subject  to  local  taxation.  The 
petitioner  says,  however,  that  there  is  a  law  to  the  contrary.  It 
says  that  this  property  is  exempt,  first,  because  devoted  to  a  pub- 
lic; and,  second,  because  of  the  express  language  of  St.  1909,  c. 
439,  §  1. 

[2]  1.  It  certainly  is  devoted  to  a  public  use.  But  is  it  for 
that  reason  alone  exempt  from  local  taxation?  Generally  speak- 
ing, property  owned  by  the  government,  whether  the  ow^nership 
be  in  state,  county,  city  or  town,  and  exclusively  used  for  pub- 
lic puq>oses,  is  presumed  to  be  exempt  from  taxation.  And  this 
is  so,  even  when  the  property  is  situated  in  another  municipality 
within    the  state  than  the  owner.      Nothing  but  the  clearly  ex- 
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pressed  will  of  the  law-making  power  to  the  contrary  will  over- 
come this  presumption.  Worcester  Co.  v.  Worcester,  116  Mass. 
193;  Somerville  v,  Waltham,  170  Mass.  160,  48  N.  E.  1092,  and 
the  cases  therein  respectively  cited.  It  is  to  be  noted,  however, 
that  the  petitioner  is  not  a  governmental  corporation.  It  is 
simply  a  private  corporation  doing  business  for  profit ;  and  hence 
this  case  is  to  be  distinguished  from  those  just  cited. 

[3]  The  extent  to  which  the  real  estate  of  a  private  corpora- 
lion  which  is  devoted  to  public  use  is  exempt  from  taxation,  and 
the  reasons  upon  which  this  exemption  is  based,  have  been  con- 
sidered by  this  court  in  several  cases,  among  which  are  Salem 
Iron  Foundry  v.  Danvers,  10  Mass.  514,  Worcester  v.  Western 
R.  R.,  4  Mete.  564,  Worcester  v.  Board  of  Appeal  in  Tax  Mat- 
ters, 184  Mass,  460,  69  N.  E.  330,  and  Milford  Water  Co.  v, 
Hopkinton,  192  Mass.  491,  78  N.  E.  451.  From  these  cases  and 
the  authorities  therein  respectively  cited,  it  appears  that  in  the 
early  tax  acts  no  mention  is  made  of  shares  of  corporation  stock 
by  name;  that  when  first  specially  mentioned  for  taxation  and 
for  nearly  a  quarter  of  a  century  thereafter  they  were  assessed 
according  to  their  just  value  to  the  individual  stockholders  where 
domiciled ;  that,  at  least  in  some  towns,  the  practice  prevailed  of 
assessing  the  property  both  real  and  personal  of  a  corporation  to 
it  as  the  owner,  thus  subjecting  some  portion  of  the  corporate 
property  both  real  and  personal  to  a  kind  of  double  taxation; 
that  in  Salem  Iron  Foundry  z\  Danvers,  ubi  supra,  it  was  ad- 
judged that  the  personal  property  of  a  corporation  was  not  as- 
sessable to  it  as  owner,  but  that  the  real  estate  was  so  assessable 
in  the  place  where  situated ;  that  with  certain  exceptions  which, 
so  far  as  material  to  this  case,  will  be  hereinafter  noticed,  this 
general  system  of  the  taxation  of- corporate  property  was  con- 
tinued until  the  passage  of  St.  1864,  c.  208;  that  by  that  statute 
a  change  was  made  in  the  matter  of  taxation  of  certain  corpora- 
tions, the  change  consisting  in  relieving  the  stockholders  from 
taxation  and  imposing  upon  the  corporation  a  franchise  tax  de- 
pending upon  the  market  value  of  all  its  shares  less  certain  de- 
ductions among  which  is  the  value  of  the  corporate  estate  subject 
to  local  taxation;  and  that  such  ever  since  has  been  a  general 
feature  of  our  system  of  taxation. 

It  further  appears  from  these  cases  that  early  it  was  deter- 
mined that  certain  real  estate  owned  by  public  service  corpora- 
tions and  exclusively  devoted  to  public  use  was  exempt  from 
local  taxation.  The  leading  case  upon  this  subject  in  our  reports 
is  Worcester  v.  Western  R.  R.,  4  Mete.  564,  in  which  it  was  held 
that  the  strip  of  land  five  rods  wide  which  the  defendant  was  au- 
thorized to  take  by  right  of  eminent  domain  was,  together  with 
what  was  constructed  upon  or  affixed  to  it,  exempt  from  taxation 
as  long  as  used  for  the  public  purpose  for  which  the  corporation 
was  chartered.    It  was  further  held  that  this  was  the  limit  of  the 
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exception.  The  rule  as  thus  limited  was  approved  in  B.  &  M.  R. 
R.  V,  Cambridge,  8  Gush.  237.  See  for  other  cases  in  which  it 
has  been  applied,  Milford  Water  Co.  v.  Hopkinton,  192  Mass. 
491,  78  N.  E.  451,  and  cases  cited.  Only  such  land  is  exempt  as 
the  corporation  has  taken  by  right  of  eminent  domain,  or,  having 
the  right  so  to  take,  has  purchased.  In  other  words  this  right  of 
exemption  from  taxation  is  coextensive  with  the  right  to  take  by 
eminent  domain.  Because  of  difference  in  the  statutes  not  much 
assistance  is  to  be  got  from  consideration  of  decisions  in  other 
states,  but  for  cases  adopting  a  similar  rule  see  Milwaukee  &  St. 
Paul  Ry.  V.  Milwaukee,  34  Wis.  271,  and  State  v,  Hancock,  33 
N.  J.  Law,  315.  See  also  Cooley  on  Taxation  (3d  Ed.)  367;  and 
cases  therein  cited.  This  exemption  is  not  founded  upon  any 
express  language  of  the  tax  acts,  but  upon  judicial  construction 
of  them  as  dictated  by  considerations  of  justice  and  expediency. 
The  rule  was  declared  60  years  ago,  and,  although  the  method 
of  taxing  real  estate  of  a  corporation  has  been  changed  in  many 
respects,  no  change  has  been  made  in  this  respect  as  to  real  estate 
owned  by  railroad  and  railway  companies  (at  least  up  to  the  time 
of  St.  1909,  c.  439,  hereinafter  considered).  The  Legislature 
has  been  content  with  this  interpretation  of  the  tax  acts.  It  is 
clear  that  the  petitioner  did  not  acquire  title  to  this  real  estate  by 
right  of  eminent  domain,  nor  could  it  have  so  acquired  it.  This 
general  principle  of  implied  exemption  upon  which  the  petitioner 
relies  is  therefore  not  applicable,  and  the  case  so  far  as  it  rests 
upon  that  ground  fails. 

[4]  2.  The  petitioner,  however,  further  contends  that  the 
property  is  expressly  exempted  from  local  taxation  by  St.  1909, 
c.  439,  §  1,  which  so  far  as  material  reads  as  follows:  **Tenth. 
Underground  conduits,  wires  and  pipes  laid  in  public  streets,  and 
poles,  underground  conduits  and  pipes,  together  with  the  wires 
thereon  or  therein,  laid  in  or  erected  upon  private  property,  or 
in  a  railroad  location  by  any  corporation,  except  street  railway 
companies,  the  value  of  whose  poles,  underground  conduits  and 
pipes,  together  with  the  wires  thereon  or  therein,  for  the  purjwse 
of  taxation,  shall,  like  their  rails  and  rights  of  way,  be  included 
in,  and  not  deducted  from,  the  value  of  their  corporate  franchises 
ascertained  as  provided  by  section  one  hundred  and  twenty-six 
of  part  III  of  chapter  four  hundred  and  sixty-three  of  the  acts 
of  the  year  nineteen  hundred  and  six,  and  excepting  also  such 
poles,  underground  conduits,  "wires  and  pipes  of  a  railroad  cor- 
poration laid  in  the  location  of  said  railroad,  shall  be  assessed  to 
the  owners  thereof  in  the  cities  or  towns  in  which  they  are  laid 
or  erected."  Shortly  stated,  the  contention  of  the  petitioner  on 
this  branch  of  the  case  is  that  by  the  fair  interpretation  of  the 
statute  all  rights  of  way  of  street  railway  corporations  are  ex- 
empt from  local  taxation,  and  that  this  bridge  and  land  are  in- 
cluded in  that  term. 
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In  considering  this  statute  it  is  well  to  look  at  the  legislation 
leading  to  it,  and  also  at  the  state  of  the  law  at  the  time  it  was 
passed  as  to  the  right  of  street  railway  companies  to  acquire 
rights  of  way  and  real  estate. 

Under  the  Revised  Laws,  the  real  estate  and  machinery  of  a 
corporation  like  the  petitioner  was  subject  to  local  taxation,  and 
the  value  of  such  property  was  one  of  the  items  to  be  deducted 
from  the  market  value  of  its  shares  in  determining  the  "true 
value  of  its  corporate  franchise"  upon  which  the  excise  tax  was 
to  be  laid.  R.  L.  c.  12,  §§  3  and  15 ;  section  23,  cl.  2 ;  c.  14,  §§  37, 
38.  See  also  the  previous  statutes  leading  to  these  provisions, 
namely,  St  1837,  c.  86;  Gen.  Sts.  c.  11,  §§  8  and  12,  cl.  2;  St. 
1864,  c.  208;  1865,  c.  283;  Pub.  Sts.  c.  11,  §§  12  and  20,  cl.  2;  c. 
13,  §§  38,  39,  and  40.  No  assessment  was  laid  for  other  prop- 
erty  either  upon  the  corporation  itself  or  its  stockholders,  but 
instead  thereof  there  was  a  tax  upon  the  corporate  franchise. 
See  Middlesex  R.  R.  v.  Charlestown,  8  Allen,  330.  St.  1902,  c. 
342,  amending  R.  L.  c.  12,  §  23,  provided  that  "underground 
conduits,  wires  and  pipes  laid  in  public  streets  by  any  corpora- 
tion except  street  railway  companies  shall  be  assessed  to  the 
owners  thereof  in  the  cities  or  towns  in  which  they  are  laid."  It 
will  be  noticed  that  it  applied  only  to  the  conduits  laid  in  public 
streets  and  that  street  railway  companies  were  exempt  from  its 
provisions.  After  the  statute,  the  real  estate  (except  so  far  as 
exempt  upon  the  first  ground  hereinbefore  discussed)  and  the 
machinery  of  such  corporations  still  remained  subject  to  local 
taxation,  and  all  the  other  property  was  still  free  from  it.  Such 
was  the  state  of  the  law  as  to  the  taxation  of  the  property  of 
street  railway  companies  at  the  time  St.  1909,  c.  439,  was  enacted. 

What  at  that  time  was  the  law  as  to  the  acquisition  of  private 
land  or  rights  of  way  therein  by  such  companies?  While  from 
the  first  the  right  of  taking  land  by  right  of  eminent  domain  to 
the  extent  of  five  rods  in  width  for  the  purpose  of  its  charter 
seems  to  have  been  granted  to  a  railroad  company  (see  St.  1831, 
c.  72,  §  1 ;  1833,  c.  116,  §  1 ;  1835,  c.  148,  §  3 ;  Rev.  St.  1836,  c.  39, 
§  55),  and  while,  in  several  special  charters  of  street  railway  com- 
panies (see  for  example  St.  1860,  c.  19,  §§  1  and  13;  1861,  c.  90, 
§§  1  and  16;  c.  148,  §§  1  and  14;  1892,  c.  218,  §§  2  and  3),  a  simi- 
lar right  has  been  granted,  still  the  Legislature  has  been  slow  and 
cautious  in  granting  by  general  laws  any  such  right  to  the  latter 
class  of  companies.  The  reasons  are  obvious.  Such  companies 
are  chartered  for  the  accommodation  "of  public  travel  in  public 
streets'*  (see  St.  1903,  c.  476,  §  1),  and  they  are  expected  to  run 
the  cars  in  the  public  streets,  and  only  under  exceptional  circum- 
stances are  they  expected  to  go  elsewhere. 

The  first  general  statute  upon  this  subject  was  St.  1898,  c.  404, 
which  authorized  street  railway  companies  to  purchase  or  take 
by  right  of  eminent  domain  under  the  conditions  and  in  the  man- 
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net  therein  prescribed,  private  land  not  exceeding  five  rods  in 
width,  "for  the  purpose  of  avoiding  or  eliminating  a  crossing  of 
a  railroad  by  its  railway  at  grade.'*  St.  1901,  c.  503,  while  au- 
thorizing such  companies  to  construct  and  maintain  a  part  of 
their  road  upon  land  leased  or  purchased,  gave  no  right  to  take 
land  by  right  of  eminent  domain.  St.  1903,  c.  476  (re-enacted 
in  St.  1906,  c.  463,  pt.  3,  §  46),  however  gave  this  right  to  take 
land  to  any  such  company  "to  enable  it  in  constructing  its  street 
railway,  or  a  branch  or  extension  thereof,  to  avoid  dangerous 
curves  or  grades  existing  in  the  highways,  or  for  other  similar 
purposes  incident  to  and  not  inconsistent  with  its  corporate  fran- 
chise of  operating  a  railway  to  accommodate  public  travel  in  pub- 
lic ways."  Such  was  the  law,  so  far  as  here  material,  as  to  the 
right  of  street  railway  companies  to  acquire  land  by  lease,  or 
purchase,  or  by  right  of  eminent  domain.  ; 

Under  this  condition  of  the  laws  as  to  the  taxation  of  the  real 
estate  and  machinery  of  street  railway  companies,  and  also  as  to  \ 

their  right  to  acquire  land.     St.  1909,  c.  439,  was  passed.    It  is  i 

entitled  "An  act  relative  to  the  taxation  of  poles  and  wires."  It 
begins  by  saying  that  R.  L.  c.  12,  §  23,  as  amended  by  St.  1902, 
c.  342,  §  1,  shall  be  amended  so  as  to  read  as  thereinafter  de- 
scribed (as  hereinbefore  quoted).  The  changes  as  to  under- 
ground conduits,  etc.,  may  be  thus  stated :  Before  this  statute 
such  property  was  subject  to  local  taxation  only  when  placed  in 
or  on  public  streets,  and  not  even  then  when  so  placed  by  a  street 
railway  company.  The  statute  having  first  extended  the  liability 
to  such  property  placed  on  private  land  or  on  a  railroad  location 
by  any  corporation,  proceeds  to  state  clearly  that  so  far  as  re- 
spects such  property  owned  by  street  railway  companies  the  law 
remains  as  before.  In  this  connection  it  uses  the  following  lan- 
guage :  "*  *  *  By  any  corporation  except  street  railway  com- 
panies, the  value  of  whose  poles,  underground  conduits  and  pipes, 
together  with  the  wires  thereon  and  therein,  for  the  purposes  of 
taxation  shall  like  their  rails  and  rights  of  way  be  included  in  and 
not  deducted  from  the  value  of  their  respective  franchises." 

The  section  of  the  Revised  Laws  (chapter  12,  §  23)  to  which 
this  amendment  applies  deals  exclusively  with  the  taxation  of 
personal  estate.  After  laying  down  the  general  rule  that  all  such 
estate  shall  be  assessed  to  the  owner  in  the  place  of  his  residence, 
it  proceeds  to  state  nine  exceptions  to  this  general  rule.  St.  1902, 
c.  342,  simply  amended  the  section  by  adding  thereto  a  tenth  ex- 
ception which  made  underground  conduits  and  the  other  articles 
therein  specifically  named  subject  to  local  taxation  when  laid  in 
or  erected  upon  public  streets  by  any  one  other  than  street  rail- 
way companies.  St.  1909,  c.  439,  §  1,  being  the  statute  upon 
which  the  plaintiflF  relies,  still  further  amended  this  same  section 
of  the  Revised  laws.  It  may  be  noted  in  passing  that  this  last 
statute  was  not  repealed  by  the  general  codifying  law  passed  the 
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same  year.  See  St.  1909,  c.  490,  pt.  4,  §  27.  In  considering  St. 
1909,  c.  439,  §  1,  it  must  be  borne  in  mind  that  we  are  dealing 
with  a  statute  amending  a  section  of  the  Revised  Laws,  which,  as 
originally  written  and  also  'as  it  stood  after  the  aipendment  made 
by  St.  1SK)2,  c.  342,  provided  only  for  the  taxation  of  personal 
estate.  It  had  no  reference  to  the  taxation  of  real  estate.  The 
most  natural  view  of  the  statute,  especially  when  the  language 
of  its  title  is  considered,  would  be,  in  the  absence  of  any  ex- 
press language  calling  for  a  different  view,  that  the  statute  was 
dealing  only  with  personal  property.  Moreover  the  use  of  the 
word  "like"  in  the  phrase  "like  their  rails  and  rights"  seems  to 
indicate  that  the  phrase  was  used  as  an  illustration  of  the  law 
existing  at  that  time  as  to  rails  and  rights  of  way,  rather  than 
as  an  intention  to  change  that  law.  One  would  hardly  expect  to 
find  and  in  a  statute  purporting  to  be  an  amendment  to  a  general 
statute  dealing  only  with  personal  estate  a  clause  changing  a  well 
established  system  of  taxation  of  real  estate,  especially  when  the 
clause  is  begun  with  the  word  **like"  and  not  by  "an"  or  "to- 
gether with,"  or  some  such  plain  and  clear  words. 

But  the  clause  is  in  the  statute  and  must  be  given  its  true  mean- 
ing and  effect.  What  is  its  meaning?  Does  it  mean,  as  sug- 
gested by  the  petitioner,  that  before  the  statute  the  real  estate  of 
street  railway  companies  over  which  their  roads  were  constructed 
and  maintained  was  free  from  local  taxation?  Or  again  does  it 
mean,  as  also  suggested  by  the  petitioner,  not  to  state  the  law 
as  it  stood  at  that  time  but,  whatever,  the  law  may  have  been,  to 
have  laid  down  a  rule  for  the  future,  in  substance  that  the  rails 
and  rights  of  way  should  be  free  from  local  taxation  and  that  in 
the  term  rights  of  way  is  included  the  private  land  over  which  the 
road  is  maintained? 

The  first  of  these  interpretations  cannot  be  adopted  because 
such  was  not  the  law;  and,  except  at  least  upon  clear  and  con- 
clusive evidence  we  cannot  assume  that  the  Legislature  did  not 
know  what  was  the  law  created  by  its  prior  statutes,  or  that, 
knowing  the  law,  it  had  inadvertently  nodded.  The  difficulty  as 
to  the  second  interpretation  is  as  to  what  is  meant  by  rights  of 
way.  What  is  meant  by  this  term?  To  begin  with,  it  is  plain 
that  it  does  not  include  the  rails.  The  statute  makes  a  distinc- 
tion between  rails  and  rights  of  way.  They  are  two  different 
classes  of  property.  At  the  time  of  the  enactment  of  the  statute 
street  railway  companies,  under  the  conditions  recpectively  named 
in  the  statutes,  might  lay  and  maintain  their  rails  ( 1 )  in  public 
streets,  (2)  over  private  land  the  easement  in  which  for  that 
purpose  could  be  acquired  only  by  purchase  or  lease  and  had 
been  so  acquired,  and  (3)  over  private  land  taken  by  right  of 
eminent  domain  or  purchased  when  such  right  to  take  existed. 
Under  certain  circumstances  a  street  railway  company  might 
with  the  permission  of  public  authorities  also  construct  and  main- 
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tain  its  road  upon  land  owned  in  fee  by  the  company.  But  it 
is  manifest  that  this  right  of  a  company  to  maintain  its  own  road 
upon  its  own  land  is  not  properly  a  right  of  way,  as  distinguished 
from  the  ownership  in  fee,  or  in  other  words,  is  not  an  easement, 
but  is  simply  one  of  the  uses  to  which  the  owner  as  such  may 
put  his  land.  And  this  is  so  notwithstanding  the  fact  that  in 
order  to  make  such  use  of  the  land  owned  by  it  the  consent  of 
certain  public  authorities  must  be  first  obtained.  The  object  of 
such  provisions  in  the  case  where  the  land  is  owned  by  the  com- 
pany is  not  to  protect  the  landowner  from  an  invasion  of  his 
property,  but  to  see  to  it  that  the  company  duly  preserves  its 
character  as  a  public  carrier  to  accommodate  the  public  travel 
in  public  ways. 

[5]  There  is  a  marked  difference  beween  the  rights  acquired 
by  a  street  railway  company  by  a  location  in  a  public  street,  be- 
ing the  first  right  above  mentioned,  and  that  acquired  by  a  lo- 
cation over  private  land,  being  the  second  and  third  rights  above 
named.  In  the  last  two  the  right  constitutes  an  easement  in  the 
real  estate ;  and  although  it  is  technically  only  an  easement,  yet, 
speaking  generally,  it  requires  for  its  enjoyment  a  use  of  the 
land  permanent  in  its  nature  and  practically  exclusive.  Hazen 
V,  B.  &  M.  R.  R.,  2  Gray,  574,  580.  (See  for  the  application  of 
our  system  of  taxation  to  such  easements  and  the  land  which  is 
subject  to  them,  Boston  v.  B.  &  A.  R.  R.,  170  Mass.  95,  49  N. 
E.  95,  and  Lancy  v.  Boston,  186  Mass.  128,  71  N.  E.  302.)  Such 
an  easement  is  an  interest  in  real  estate  and  is  not  personal  es- 
tate. 

[6]  The  right  acquired  by  a  location  in  a  public  street  is  en- 
tirely different.  It  gives  no  private  interest  in  the  land  over 
which  the  street  is  located.  The  right  granted  is  simply  to  lay 
down  the  rails  and  to  run  cars  over  them  subject  to  change  and 
even  to  revocation  on  the  part  of  the  public  authorities.  It  is  no 
new  easement  over  the  land.  As  said  by  Colt,  J.,  in  Attorney 
General  v.  Metropolitan  Railroad,  125  Mass.  515,  517,  518  (28 
Am.  Rep.  264) :  "The  franchise  granted  to  a  street  railway  cor- 
poration is  not  the  grant  of  a  right  to  appropriate  without  com- 
pensation an  additional  easement  in  the  soil  of  the  street.  Nor 
can  such  use  of  the  streets  under  proper  restrictions  be  consid- 
ered as  the  imposition  of  an  additional  servitude  upon  the  land 
of  the  owner.  The  peculiar  privilege  is  the  right  not  to  acquire 
land  or  an  easeaient  in  land,  but  only  the  right  so  long  as  per- 
mitted by  certain  municipal  authorities  to  lay  tracks  in  streets 
already  appropriated  to  the  uses  of  public  travel  for  the  pur- 
pose of  facilitating  such  travel;  to  modify  the  public  use  and 
change  to  some  extent  the  law  of  the  road."  In  other  words 
the  company  is  permitted  to  be  one  of  the  traveling  public  in 
the  public  street,  and  to  travel  therein  in  the  exercise  not  of  any 
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private  right  over  the  soil  of  the  street,  but  simply  as  sharing  in 
the  public  right.  And  it  has  no  more  easement  in  the  street  than 
the  proprietor  of  a  licensed  omnibus  or  the  owner  of  an  auto- 
mobile, or  the  ordinary  pedestrian.  Lorain  Steel  Co.  v,  Norfolk, 
etc.,  St.  Ry.  Co.,  187  Mass.  500,  73  N.  E.  646.  Such  a  right  is 
not  real  estate  nor  any  private  right  therein.  So  far  as  it  a 
property  right  at  all  it  is  simply  personal  property.  Its  value  is 
peculiarly  an  item  to  be  considered  in  the  value  of  the  corporate 
franchise  upon  which  the  excise  tax  is  assessed. 

And  while  there  are  many  instances  where  street  railway  tracks 
are  legally  located  and  maintained  on  private  land,  still  it  never- 
theless is  true  that  the  purpose  for  which  street  railways  are 
chartered  is  to  accommodate  the  public  travel  in  public  streets, 
that  the  right  to  construct  and  maintain  tracks  in  private  lands 
is  merely  incidental  to  this  purpose,  and  in  no  way  considerable 
as  compared  with  the  right  to  maintain  tracks  in  the  streets, 
that  the  right  in  the  streets  is  simply  personal  estate,  and  more- 
over that  this  right  is  the  one  fundamental  right  upon  which  the 
street  railway  company  must  rely  to  transact  the  business  for 
which  it  was  chartered. 

Rails  are  personal  property  and  as  such  were  not  liable  to  local 
taxation  at  the  time  the  statute  was  passed.  Middlesex  R.  R.  v. 
Charlestown,  8  Allen,  330.  We  have  then  a  statute  before  us 
for  interpretation  which  is  intended  as  an  amendment  to  a  gen- 
eral statute  which  treats  only  of  personal  property.  Every  arti- 
cle specifically  named  in  it  is  clearly  personal  estate  except  the 
"rights  of  way."  If  that  term  be  interpreted  to  mean  simply 
rights  of  way  essential  to  and  characteristic  of  the  business  of  a 
street  railway  company,  all  is  in  harmony  with  the  interpretation 
suggested  by  the  apparent  general  scope  of  the  act  and  by  the 
setting  in  which  the  phrase  right  of  way  is  placed. 

In  view  of  the  state  of  the  law  at  the  time  of  the  enactment 
of  the  statute,  of  the  apparent  scope  of  the  act  as  indicated  by 
its  title,  of  the  phrase  in  question  as  indicated  by  its  setting,  and 
of  the  other  considerations  hereinbefore  mentioned,  we  are  of 
opinion  that  by  the  term  right  of  way  as  here  used  is  intended 
such  rights  of  way  as  a  street  railway  company  has  in  the  public 
streets  and  no  other. 

Petition  dismissed. 
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(Circuit  Court  of  Appeals,  Sixth   Circuit,   November  7,  1912.) 

[200   Fed.   Rep.   533.] 

Railroada — Crossing — Accident — Negligence — Failure  to  Ring  BelL 
— Gen.  Code,  Ohio,  §  8853,  requires  every  locomotive  to  be  equipped 
with  bell  and  whistle,  and  that  the  whistle  be  sounded  at  least  80 
rods  before  a  crossing  is  reached,  and  the  bell  rung  until  the  engine 
passes  the  crossing,  failure  to  comply  being  penalized  by  section 
8855;  and  section  8856  imposes  on  the  railroad  company  liability  in 
damages  to  a  person  injured  by  such  neglect.  Held,  that  such  re- 
quirement was  applicable  to  an  action  for  death  of  a  street  railway 
motorman  at  a  crossing,  alleged  to  have  resulted  from  the  failure  of 
the  railroad  operative  to  ring  the  bell  as  the  train  approached  the 
crossing. 

Railroads — Crossing  Accident — Question  for  Jury.* — In  an  action 
for  death  at  a  railroad  crossing,  six  witnesses,  who  were  apparently 
so  situated  that  they  could  have  heard  the  bell  of  an  approaching 
engine  if  it  had  been  rung,  testified  that  they  did  not  hear  it,  they 
not  being  permitted  to  testify  that  the  bell  was  not  rung;  while  the 
fireman  of  the  locomotive,  on  cross-examination,  testified  that  he 
heard  the  bell.  Held,  that  the  weight  of  the  testimony  was  for  the 
jury,  dependent  on  the  credibility  of  the  witnesses,  their  locations 
and  opportunity  to  hear,  their  interest  in  or  the  attention  they  gave 
to  the  subject,  the  condition  of  their  sense  of  hearing,  etc. 

Trial — Direction  of  Verdict — Weight  of  Evidence. — On  a  motion  to 
direct  a  verdict,  it  is  not  within  the  province  of  the  court  to  weigh 
the  evidence;  but  plaintiff  is  entitled  to  have  the  most  favorable  view 
of  the  evidence  taken  in  his  behalf. 

Negligence-^Proximate  Cause — Question  for  Jury. — What  is  the 
proximate  cause  of  an  injury  is  not  a   question  of  science   or  legal 

♦See  foot-note  of  Frank  v.  Pennsylvania  R.  Co.  (N.  J.),  9  R.  R- 
R.  375,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  375,  where  all  the  authori- 
ties in  this  series,  preceding  it,  on  the  subject  are  collected;  first 
foot-note  of  Coel  v.  Green  Bay  Trac.  Co.  (Wis.),  43  R.  R.  R.  264, 
66  Am.  &  Eng.  R.  Cas..  N.  S.,  264:  Buckman  r.  Philadelphia,  etc., 
R.  Co.  (Pa.),  43  R.  R.  R.  224.  66  Am.  &  Eng.  R  Cas..  N.  S.,  224; 
Fetterolf  v.  Pennsylvania  R.  Co.  (Pa.),  43  R.  R.  R.  213,  66  Am.  & 
Eng.  R.  Cas.,  N.  S.,  213;  first  foot-note  of  Northern  Pac.  Ry.  Co.  r. 
Heaton  (C.  C.  A.),  43  R.  R.  R.  208.  66  Am.  &  Eng.  R.  Cas.,  N.  S., 
208;  foot-note  of  Brown  v.  Milwaukee,  etc.,  Co.  (Wis.).  43  R.  R.  R. 
172,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  172;  foot-note  of  Tietz  7'.  Grand 
Trunk  R.  Co.  (Mich.),  41  R.  R.  R.  657,  64  Am.  &  Eng.  R.  Cas.,  K. 
S.,  657;  Morgan  v.  Iowa  Cent.  R.  Co.  (Towa),  41  R.  R.  R.  404,  64  Am. 
&  Eng.  R.  Cas..  N.  S..  404;  Chases  r.  New  York  Cent.  R,  Co.  (Mass.), 
41  R.  R.  R.  382.  64  Am.  &  Eng.  R.  Cas..  N.  S.,  382;  Franchina  v. 
Chicago,  etc.,  R.  Co.  (C.  C.  A.).  44  R.  R.  R.  356.  67  Am.  &  Eng. 
R.  Cas.,  N.  S.,  356. 
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knowledge,  but  is  to  be  determined  ordinarily  as  a  question  of  fact 
by  the  jury,  in  view  of  the  circumstances  of  fact  attending  it. 

Railroads — Crossing  Accident  —  Negligence — Proximate  Cause  — 
Concurring  Negligence.t — Decedent,  a  stre6t  railway  motorman,  while 
attempting  to  drive  his  car  across  defendant's  railroad  tracks  pur- 
suant to  a  negligent  direction  by  his  conductor  to  "come  ahead,"  was 
struck  and  killed  by  a  train  which  approached  without  ringing  the 
bell,  in  violation  of  Gen.  Code  Ohio,  §  8853,  requiring  every  loco- 
motive to  be  equipped  with  a  bell,  which  should  be  rung  continu- 
ously from  a  point  80  rods  before  a  crossing  was  reached  until  the 
engine  had  passed  the  crossing.  Held,  that  the  railroad  company's 
failure  to  ring  the  bell  on  approaching  the  crossing  was  at  least  a 
concurring  cause  of  the  accident,  and  that  it  was  error,  therefore,  to 
direct  a  verdict  for  the  railroad  company  on  the  theory  that  the 
negligence  of  the  conductor  was  the  sole  proximate  cause  of  dece- 
dent's death. 

Torts — Joint  Tort-Feasors. — Where  two  corporations  were  joint 
tort-feasors  in  causing  a  railroad  crossing  accident,  plaintiff  was  en- 
titled to  sue  either  or  both  of  them. 

Witnesses — Cross-Examination — Scope. — In  the  federal  courts,  the 
cross-examination  of  witnesses  is  limited  to  the  matters  embraced  in 
the  examination  in  chief,  subject  to  certain  exceptions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Northern  District  of  Ohio;  John  M. 
Killits,  Judge. 

Action  by  James  Hales,  as  administrator  of  the  estate  of  James 
K.  Myers,  against  the  Michigan  Central  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.     Reversed. 

Charles  A.  Thatcher  and  Guilford  B,  Keppel,  both  of  Toledo, 
Ohio,  for  plaintiff  in  error.. 

Emery  D.  Potter,  of  Toledo,  Ohio,  and  Henry  Riissel,  and 
Frank  E.  Robson,  both  of  Detroit,  Mich.,  for  defendant  in  error. 

Before  Warrington,  Knappen,  and  DivNison,  Circuit  Judges. 

tFor  the  authorities  in  this  series  on  the  subject  of  concurrent  neg- 
ligence, see  foot-note  of  Richmond  Traction  Co.  v.  Martin's  Adm'x 
(Va.),  9  R.  R.  R.  817,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  817,  where  all 
those  preceding  it  are  collected;  last  paragraph  of  first  foot-note  of 
Hammers  v.  Colorado,  etc.,  R.  Co.  (La.),  41  R.  R.  R.  414,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  414;  last  foot-note  of  Plinkiewisch  v.  Portland, 
etc.,  Co.  (Ore.),  40  R.  R.  R.  788,  63. Am.  &  Eng.  R.  Cas.,  N.  S.,  788; 
last  head-note  of  Exum  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  40 
R.  R  R.  460,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  Central  of  Georgia 
R.  Co.  V.  Blackmon  (Ala.),  39  R.  R.  R.  292,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  292;  third  head-note  of  Smith  v.  Cincinnati,  etc.,  R.  Co.  (Ky.), 
44  R.  R.  R.  522,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  522;  Louisville,  etc., 
R.  Co.  V.  Moran  (Ky.),  44  R.  R.  R.  325,  67  Am.  &  Eng.  R  Cas.,  N. 
S.,  325. 
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Per  Curiam.  This  was  an  action  for  personal  injuries  result- 
ing in  the  death  of  plaintiff  *s  decedent,  Myers.  At  the  close  of 
the  evidence  offered  by  plaintiff,  on  motion  of  defendant,  a  ver- 
dict was  directed  and  judgment  entered  in  its  favor;  and  the  case 
i^  prosecuted  here  on  error.  j 

iViyers  received  his  injuries  on  the  evening  of  February  15,  j 

1908,  while  in  the  employ  as  motorman  of  an  electric  street  rail-  : 

road  company  and  engaged  in  operating  one  of  its  cars  across         ; 
the  main  track  of  the  defendant  at  a  street  crossing  in  Lucas  ; 

county;  the  electric  car  being  struck  by  a  passenger  engine  (with  \ 

train)  of  defendant  at  such  crossing.  The  railroad  crossing  is  in 
Phillips  avenue.  This  avenue  runs  east  and  west,  and  defend- 
ant's main  track  runs  in  a  north  and  south  direction  to  and  across 
the  avenue  and  for  some  distance  north  of  it.  Within  less  than 
70  feet  west  of  defendant's  main  line  is  the  line  of  the  Lake 
Shore  &  Michigan  Southern,  which  runs  parallel  to  that  of  de- 
fendant. The  defendant  maintains  one  siding  across  the  avenue 
east  of  and  adjacent  to  its  main  track,  and  the  Lake  Shore  two 
ajacent  sidings  west  of  its  main  track.  Four  protecting  gates 
had  been  placed  in  position  to  lower  and  raise  across  the  avenue, 
one  on  each  side  of  the  tracks  of  each  of  such  companies,  and 
had  been  operated  from  a  tower  by  one  man  in  the  joint  employ 
of  the  two  railroad  companies.  An  electric  gong  had  also  been 
placed  in  position  and  in  use  at  this  crossing  by  the  defendant. 
All  of  the  gates  and  the  electric  gong  were  out  of  repair  and  not 
in  condition  to  be  operated  at  the  time  of  the  collision,  and  the 
flagman  was  absent.  The  street  railroad  track  runs  lengthwise 
of  the  avenue  and  across  the  steam  tracks. 

The  usual  course  followed  by  the  railroads  to  protect  the  cross- 
ing when  the  gates  were  in  order  was  to  operate  them  together 
from  the  tower,  and  when  not  in  order  to  have  the  towerman  act 
as  flagman  at  the  crossing.  The  gong,  when  in  order,  was  also 
sounded  when  trains  were  passing.  It  seems  not  to  have  been 
the  practice  to  permit  street  cars  or  vehicles  of  any  kind  to  stand 
between  the  inner  gates  during  the  passage  of  trains ;  indeed,  the 
car  that  deceased  was  operating  at  the  time  of  the  collision  was 
longer  than  the  distance  between  such  gates.  Shortly  before  the 
collision  two  street  cars  going  in  opposite  directions  had  reached 
the  crossing.  The  one  on  the  east  side,  bound  west,  was  stand- 
ing on  a  switch  awaiting  the  crossing  of  the  car  on  the  west  side, 
and  the  latter  was  the  one  that  was  struck  by  the  locomotive. 
When  this  car  approached  the  Lake  Shore  track,  it  was  stopped, 
and  its  conductor,  in  obedience  to  a  statutory  provision  in  this 
behalf,  went  forward  to  look  for  approaching  trains,  and  to  sig- 
nal the  motorman  to  cross  the  tracks  with  his  car,  if  the  conductor 
found  them  clear.  The  conductor  passed  over  the  Lake  Shore 
tracks,  and  thence  along  the  avenue,  either  to  or  close  to  the 
main  track  of  defendant,  when  with  his  lantern  he  signaled  his 
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niotomian  to  come  ahead.  There  was  testimony  tending  to  show 
that  the  habit  of  the  motormen,  on  receiving  such  signals,  was 
to  put  on  power  sufficient  to  start  the  car  and  drive  it  across  the 
tracks  of  both  roads,  in  order  to  avoid  consequences  of  stalling 
in  case  of  trouble  with  the  trolley  and  wire.  Upon  receiving  the 
conductor's  signal,  the  motorman  moved  his  car  forward  until 
its  rear  trucks  had  reached  the  Lake  Shore  tracks,  when  the  con- 
ductor signaled  to  stop,  indicating  the  approach  of  a  train  on 
defendant's  track.  There  was  testimony  tending  to  show  that 
this  signal  was  received  too  late  to  stop  the  car,  and  that  the 
prudent  course  to  adopt  was  to  put  on  additional  power  and  en- 
deavor to  cross  ahead  of  the  approaching  train;  that  the  motor- 
man  adopted  this  course;  that,  owing  to  excessive  speed  of  the 
train,  the  collision  occurred  when  the  rear  truck  of  the  street 
car  had  almost  reached  the  railroad  track ;  that  the  street  car  was 
severed,  one  portion  being  thrown  to  the  west  and  the  larger 
portion  to  the  east  of  defendant's  track-,  and  the  train  running 
several  hundred  feet  before  it  was  stopped. 

The  grounds  of  the  motion  to  direct  in  substance  were  (1) 
that  no  actionable  negligence  was  proved  against  defendant;  (2) 
that  from  the  testimony  adduced  a  presumption  arose  of  con- 
triUutory  negligence  of  the  motorman,  and  that  this  was  the  prox- 
imate cause  of  the  injury.  The  conclusion  reached  by  the  learned 
trial  court  was  that  the  act  of  the  street  railroad  conductor  in 
giving  the  signal  to  cross  the  track  "was  the  last  proximate  cause 
of  the  accident ;"  holding,  further : 

**This  is,  of  course,  not  exonerating  the  Michigan  Central 
Railroad  Company  [defendant]  from  carelessness  or  negligence, 
but  it  is  simply  applying  to  the  case  the  doctrine  of  proximate 
cause  and  finding  the  other  company  responsible  for  the  acci- 
dent to  its  motorman." 

It  is  fairly  to  be  inferred  from  this,  we  think,  that  the  trial 
court  believed  the  evidence  tended  to  show  negligence  of  defend- 
ant, but  not  contributory  negligence  of  deceased. 

[1]  The  question  is  whether  the  motion  to  direct  was  sustain- 
able upon  the  theory  that  the  only  actionable  negligence  shown 
was  that  of  the  street  car  company.  We  shall  lay  to  one  side 
all  that  was  shown  respecting  the  condition  of  the  gates  and  the 
gong  and  the  absence  of  the  flagman.  That  condition  had  existed 
for  about  two  days,  and  for  present  purposes  it  may  be  assumed, 
without  deciding,  that  the  employees  of  both  the  steam  railroad 
and  street  railroad  were  chargeable  with  notice  of  it.  It  was  ad- 
mitted by  plaintiff's  counsel,  in  argument,  that  the  street  car 
conductor  was  negligent ;  but,  as  it  seems  to.  us,  that  does  not  pre- 
sent the  whole  question  of  liability.  There  was  testimony  to  the 
«flFect  that  neither  the  whistle  nor  the  bell  of  the  locomotive  was 
sounded  in  the  course  of  its  approach  to  the  crossing,  that  there 
was  a  heavy  traffic,  especially  street  railroad  traffic,  passing  over 
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this  crossing  daily,  and  that  there  were  at  the  time  obstructions 
to  the  view. 

Section  8853  of  the  Ohio  Statutes  (4  General  Code,  349)  in 
terms  imperatively  requires  every  locomotive  used  on  such  a 
track  to  be  equipped  with  whistle  and  bell,  and  the  whistle  to  be 
sounded  at  a  distance  of  at  least  80  and  not  further  than  100 
rods  from  the  crossing,  and  the  bell  to  be  rung  continuously  un- 
til the  engine  passes  the  crossing;  and  a  failure  to  comply  with 
these  provisions  is,  by  section  8855,  penalized,  and  section  8856 
imposes  on  the  railroad  company  liability  in  damages  to  a  person 
or  company  injured  by  such  neglect.  The  statute  is  general  and 
comprehensive,  and  we  perceive  no  sound  reason  why  it  was  not 
applicable,  at  least  the  requirement  as  to  the  bell,  in  this  instance. 
Rothe  V,  Pennsylvania  Co.,  195  Fed.  21,  24,  114  C.  C.  A.  627 
(C.  C.  A.  6th  Cir.).  See,  also,  Street  Ry.  Co.  z\  Murray,  53  Ohio 
St.  570,  42  N.  E.  596,  cited  below.  We  say  the  bell,  because  of 
a  claim,  made  by  defendant,  that  Phillips  avenue  is  within  the 
corporate  limits  of  Toledo,  and  that  an  ordinance  of  that  city 
prohibits  sounding  the  whistle  of  a  locomotive  within  such  lim- 
its. We  do  not  deem  it  necessary  now  to  decide  whether  such 
an  ordinance  can  prevail  as  against  the  terms  of  the  statute,  for 
the  reason  that  the  omission  to  ring  the  bell,  if  such  omission  ^oc- 
curred, presents  the  question  of  negligence  of  the  railroad  com- 
pany quite  as  certainly  as  would  the  omission  also  to  sound  the 
whistle.  Moreover,  it  is  disputed  that  Phillips  avenue  is  within 
the  corporate  limits. 

[2]  As  many  as  six  witnesses,  who  apparently  were  so  situ- 
ated as  to  hear  the  bell  if  it  was  rung  (including  the  motomian 
on  the  car  standing  east  of  defendant's  tracks  and  awaiting  the 
crossing  of  the  other  car,  as  before  stated),  testified  that  they 
did  not  hear  the  bell ;  and  the  fireman  of  the  locomotive,  called 
by  plaintiflF  to  testify  upon  other  subjects,  was  permitted,  upon 
cross-examination,  to  testify  that  he  heard  the  bell.  The  wit- 
nesses were  not  permitted  to  testify  whether  the  bell  was  sounded 
or  not,  but  simply  whether  they  heard  it.  It  is  not  contended  that 
the  testimony  of  the  six  witnesses  was  not  admissible.  The  crit- 
icism upon  it  by  the  court  below  concerned  its  weight,  especially 
as  compared  with  the  weight  of  the  testimony  of  the  fireman. 
But  the  weight  of  the  testimony  was  a  subject  for  the  jury,  and 
dependent  upon  many  circumstances,  such  as  credibility  of  the 
witnesses,  their  locations,  their  opportunity  to  hear,  their  inter- 
est in  or  the  attention  tliey  gave  to  the  subject,  the  condition  of 
their  sense  of  hearing,  and  the  like.  O'Connell  z\  Pennsylvania 
Co.,  118  Fed.  991,  992,  55  C.  C.  A.  483  (C.  C.  A.  6th  Cir.); 
Baltimore  &  O.  R.  Co.  v.  O^Xeill,  186  Fed.  14,  15,  108  C.  C.  A. 
115  (C.  C.  A.  6th  Cir.)  ;  Menard  v.  Boston  &  Maine  Railroad, 
150  Mass.  387,  388,  23  N.  E.  214;  Johanson  v.  Boston  &  Maine 
Railroad,  153  Mass.  57,  59,  26  N.  E.  426;  Davis  v.  N.  Y.  &  N.  H. 
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R  R.,  159  Mass.  532,  533,  34  N.  E.  1070;  Lamoureux  v.  N.  Y.^ 
etc.,  R.  R.,  169  Mass.  338,  339,  47  N.  E.  1009;  Purnell  v.  R.  R., 
122  N.  C.  832,  837,  29  S.  E.  953 ;  C.  &  A.  R.  R.  Co.  v,  Dillon,  123 
111.  570,  577,  15  N.  E.  181,  5  Am.  St.  Rep.  559;  1  Wigmore  oa 
Ev.  §  6iS4,  and  notes ;  Texas  &  Pac.  Railway  Co.  v,  Cody,  166  U, 
S.  606,  612,  17  Sup.  Ct.  703,  41  L.  Ed.  1132. 

[3]  On  the  motion  to  direct,  the  plaintiff  was  entitled  to  have 
taken  in  his  behalf  the  most  favorable  view  of  the  evidence. 
Erie  R.  Co.  V.  Rooney,  186  Fed.  16,  19,  108  C.  C.  A.  118  (C.  C 
A.  6th  Cir.). 

And,  moreover,  it  is  not  within  the  province  of  the  court  on 
such  a  motion  to  weigh  the  evidence.  Mitchell  v.  Toledo,  St.  L. 
&  W.  R.  Co.,  197  Fed.  528,  533  (C.  C.  A.  6th  Cir.).  See,  also, 
Rochford  v,  Pennsylvania  Co.,  174  Fed.  83,  bot.  98  C.  C.  A.  105 
(C.  C.  A.  6th  Cir.).  We  are  therefore  of  opinion  that  it  was 
error  practically  to  withdraw  the  testimony  tending  to  show  that 
the  bell  was  not  sounded,  and  so  to  reach  the  conclusion  that  the 
proximate  cause  of  the  injury  was  the  first  signal  given  by  the 
street  railway  conductor  to  the  motorman. 

[4]  The  proximate  cause  of  an  injury  is  usually  a  question  for 
the  jury.  As  Mr.  Justice  Field  said  in  Milwaukee,  etc.,  Ry.  Co. 
V.  Kellogg,  94  U.  S.  469,  474  (24  L.  Ed.  256) : 

"The  true  rule  is,  that  what  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury.  It  is  not  a  question  of  sci- 
ence or  of  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in 
view  of  the  circumstances  of  fact  attending  it." 

See  Southern  Pac.  Co.  v,  Yeargin,  109  Fed.  436,  439,  48  C.  C. 
A.  497  (C.  C.  A.  6th  Cir.) ;  Winters  z\  Baltimore  &  O.  R.  Co., 
177  Fed.  44,  50,  100  C.  C.  A.  462  (C.  C.  A.  6th  Cir.)  ;  Erie  R. 
Co.  V.  White,  187  Fed.  556,  559,  109  C.  C.  A.  322  (C.  C.  A.  6th 
Cir.). 

[5]  The  least,  then,  that  can  be  said  of  the  case,  as  it  was  pre- 
sented on  the  motion  to  direct,  was  that  the  testimony  tending  to 
show  failure  of  the  railroad  company  to  ring  the  bell  as  it  ap- 
proached and  while  crossing  the  avenue  presented  a  cause  of  co- 
operating with  the  act  of  the  conductor  in  bringing  about  the  in- 
jury; in  short,  the  causes  were  concurrent.  Memphis  ConsoL 
Gas  &  Electric  Co.  v.  Creighton,  183  Fed.  552,  555,  106  C.  C.  A. 
98  rC.  C.  A.  6thCir.). 

[6]  It  scarcely  need  be  stated  that,  if  the  two  railroad  com- 
panies were  joint  tort-feasors,  it  was  open  to  the  plaintiff  to  sue 
either  or  both  of  them.  It  will  not  escape  attention  that  in  Street 
Ry.  Co.  V,  Murray,  53  Ohio  St.  570,  572,  42  N.  E.  596,  relied  on 
by  defendant,  the  administratrix  brought  the  action  and  re- 
coveted  against  both  railroads,  and  that  the  street  railroad  con- 
ductor in  that  case  did  not  go  forward  to  see  whether  it  was  safe 
to  cross,  but  relied  on  the  railroad  watchman,  who  called  to  the 
employees  of  the  street  railroad  to  "come  ahead,"  and  at  the  same 
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time  sounded  the  gong  signal,  either  to  indicate  that  they  should 
cross  promptly,  or  to  warn  them  that  a  train  was  coming  and  not 
to  attempt  to  cross,  though  the  evidence  on  this  point  was  con- 
flicting. The  effect  of  the  decision,  therefore,  was  to  recognize 
the  acts  of  the  agents  of  the  two  railroads  as  concurrent  causes, 
notwithstanding  the  statutes  specially  applicable  in  that  case  (as 
here)  to  each. 

[7]  Since  the  case  must  be  tried  again,  we  refrain  from  pass- 
ing upon  other  assignments  of  error.  For  instance,  the  general 
rule  of  practice  in  the  federal  courts  limiting  cross-examination 
to  the  matters  embraced  in  the  examination  in  chief,  subject  to 
certain  well-known  exceptions,  is  settled ;  and  no  doubt  it  will  be 
observed.  O'Connell  v,  Pennsylvania  Co.,  supra;  McKnight  v. 
United  States,  122  Fed.  926,  928,  61  C.  C.  A.  112  (C.  C.  A.  6th 
Cir.). 

The  judgment  below  will  be  reversed,  with  costs. 


Keil  et  ux,  v.  Grays  Harbor  &  P.  S.  Ry.  Co. 

(Supreme   Court   of   Washington,   Nov.   22,   1912.) 

[127  Pac.  Rep.  1113.] 

Eminent  Domain — Damages — Streets.* — Damages  may  be  recov- 
ered by  an  abutting  owner  for  the  location  of  a  steam  railway  in  the 
street,  though  no  such  damages  are  allowable  in  case  of  an  ordi- 
nary street  railway;  a  street  railway  tending  to  increase  the  facilities 
©f  the  street,  but  a  commercial  railway  being  an  obstruction  thereon. 

Appeal  and  Error — Presentation  of  Ground  for  Review  in  Court 
Below — Necessity. — One  who  made  no  objection  to  evidence  and  re- 
served no  exceptions  to  the  giving  or  refusing  of  instructions  can- 
not urge  error  in  those  particulars  on  appeal. 

Eminent    Domain — Damages — Element.t — For    the    location    of  a 

♦For  the  authorities  in  this  series  on  the  question  whether  abutting 
owners  are  entitled  to  compensation  where  railroads  are  constructed 
and  operated  in  streets,  see  foot-note  of  Knapp  &  Cowles  Mfg.  Co. 
V.  New  York,  etc.,  R.  Co.  (Conn.),  11  R.  R.  R.  134,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  134,  where  all  those  preceding  it  are  collected  or 
referred  to;  foot-note  of  McCammon,  etc.,  Lumber  Co.  v.  Trinity, 
etc.,  Ry.  Co.  (Tex.),  39  R.  R.  R.  648,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  648;  Fowler  v.  Norfolk  &  W.  R.  Co.  (W.  Va.),  39  R.  R.  R.  632, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  632;  second  paragraph,  of  foot-note 
of  Laroe  v.  Northampton  St.  Ry.  Co.  (Mass.),  20  R.  R.  R.  96,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  96. 

tFor  the  authorities  in  this  series  on  the  question  whether  danger 
to  property  not  taken  from  fires  set  by  locomotives  may  be  an  ele- 
ment of  damages  in  condemnation  proceedings,  see  last  paragraph  of 
foot-note  of  Indianapolis  &  W.  R.  Co.  v.  Branson  (Ind.),  31  R.  R.  R- 
563,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  563;  notes,  13  Am.  &  Eng.  R. 
Cas.,  N.  S.,  376,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  696. 
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steam  road  in  a  street,  an  abutting  owner  can  recover  damages  only 
for  the  physical  injuries  to  the  property  which  will  affect  its  value 
at  the  time  of  taking;  and  the  danger  of  fire  because  of  the  proximity 
of  the  road  is  only  an  element  of  damage,  so  far  as  it  lowers  the 
value,  since,  a  railroad  being  liable  for  its  negligence  in  running  its 
trains,  no  damages  can  be  allowed  for  prospective  fires. 

Eminent  Domain — Actions  for  Damages — Persons  Liable. — That 
defendant,  who  constructed  a  railway  without  condemnation  or  the 
compensation  required  by  Const,  art.  1,  §  16,  has  conveyed  it  to  an 
operating  company,  which  has  continued  the  trespass,  is  no  defense 
to  an  action  for  the  trespass;  the  damages  being  the  same  that 
could  have  been  recovered  in  the  condemnation  suit,  which  defend- 
ant should  have  instituted  before  constructing  the  right  of  way,  and 
defendant's  wrongful  entry  not  depriving  plaintiffs  of  their  com- 
mon-law right  of  action. 

Department  1.  Appeal  from  Superior  Court,  Chehalis  County; 
Mason  Irwin,  Judge. 

Action  by  Carl  Keil  and  wife  against  the  Grays  Harbor  & 
Puget  Sound  Railway  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

Bridges  &  Bruener,  of  Aberdeen,  for  appellant. 
A.  M.  Abel,  of  Aberdeen,  and  W.  H.  Abel,  of  Montesana,  for 
respondents. 

Chadwick,  J.  The  main  question  in  this  case  is  whether  the 
building  and  operation  of  a  steam  railroad  along  a  city  street  is 
such  an  additional  burden  to  the  highway  as  to  entitle  an  abutting 
owner  to  recover  damages,  under  article  1,  §  16,  of  the  state  Con- 
stitution, providing  that  "no  private  property  shall  be  taken  or 
damaged  for  public  or  private  use  without  just  compensation 
having  been  first  made  or  paid  into  court  for  the  owner."  The 
railroad  was  built  under  and  in  conformity  with  a  franchise, 
regularly  granted  by  the  town  council  of  the  town  of  CosmopoHs, 
and  it  is  earnestly  contended  that,  the  statutes  (section  7507, 
subd.  9,  section  7510,  section  7612,  subd.  40,  section  7685,  subd. 
13,  and  section  7731,  subd.  13,  Rem.  &  Bal.  Code)  having  given 
authority  to  a  municipality  to  grant  franchises  for  railroads  and 
street  railways,  no  damages  can  be  claimed  by  an  owner  of  abut- 
ting property,  whatever  the  character  of  the  burden  may  be. 

[1]  The  law  seems  to  be  well  settled  that  no  damages  can  be 
claimed  by  an  abutting  owner  for  or  on  account  of  the  location 
of  a  street  railway,  when  constructed  in  the  usual  way,  and  ap- 
pellant contends  that  it  must  follow  that  none  can  result  because 
of  the  location  of  a  steam  railroad ;  for  the  difference  in  the  dam- 
age, if  any,  is  in  degree  and  not  in  kind. 

Appellant  insists  that  this  court  has  never  held  that  damages 
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could  be  claimed  on  account  of  a  steam  railroad;  while  respond- 
ent contends  with  equal  zeal  that  the  question  has  been  foreclosed 
by  a  long  line  of  decisions,  citing  Hatch  v,  Tacoma,  O.  &  G.  H. 
R.  Co.,  6  Wash.  1,  32  Pac.  1063;  Kaufman  v,  Tacoma,  O.  &  0. 
H.  R.  Co.,  11  Wash.  632,  40  Pac.  137;  Patton  v,  Olympia  Door 
&  Lumber  Co.,  15  Wash.  210,  46  Pac.  237;  Schwede  v.  Brewing 
Co.,  29  Wash.  21,  69  Pac.  362;  Smith  7A  St.  Paul,  M.  &  M.  Rail- 
way Co.,  39  Wash.  355,  81  Pac.  840,  70  L.  R.  A.  1018,  109  Am. 
St.  Rep.  889;  Lund  v,  Idaho  &  W.  N.  R.  R.,  50  Wash.  574,  97 
Pac.  665,  126  Am.  St.  Rep.  916. 

Appellant  admits  the  authority  of  the  earlier  cases  (Hatch  v. 
T.,  O.  &  G.  H.  R.  Co.,  Kaufman  v.  T.,  O.  &  G.  H.  R.  Co.,  and 
Patton  V.  Olympia  Door  &  Lbr.  Co.),  but  undertakes  to  show- 
that  they  were  made  to  depend  upon  a  charter  provision  of  the 
city  of  Olympia,  which  provided  that  no  railroad  track  could  be 
laid  in  a  street  until  the  damages  to  abutting  property  had  been 
ascertained  and  paid.  While  it  is  true  that  there  was  such  a 
charter  provision,  it  is  likewise  true  that  the  charter  provision 
was  but  declaratory  of  the  constitutional  guaranty  and  the  gen- 
eral rule  of  law.  A  careful  review  of  the  decisions  of  this  court 
convinces  us  that,  although  it  may  be  that  the  court  has  not  in 
words  so  declared,  it  has  nevertheless  so  far  committed  itself  to 
the  prevailing  rule  that  it  may  be  taken  as  settled  in  this  state. 

In  State  ex  rel.  Ford  v.  Superior  Court,  67  W^ash.  10,  120  Pac. 
514,  the  relative  burdens  of  a  street  railway  and  a  steam  railroad 
were  noticed  and  defined.  It  is  there  said:  **It  is,  of  course,  not 
questioned  that  street  railways  facilitate  street  travel,  and  that 
commercial  railways  are  not  designed  or  operated  for  that  pur- 
pose.'' The  reason  sustaining  the  doctrine  which  denies  a  re- 
covery where  the  added  burden  is  a  street  railway  is  that  a  street 
railway  is  in  aid  of  the  ordinary  uses  of  a  street;  while  a  steam 
road  tends  to  hinder  the  public  in  such  use,  and,  because  of  the 
difference  in  methods  of  operation,  the  steam  road  adds  incon- 
venience and  damage  to  the  use  of  abutting  property.  We  shall 
not  review  the  many  cases  cited  by  appellant,  or  the  arguments 
which  are  made  to  depend  thereon.  The  cases  are  divided;  but 
the  division  is  not  so  general  as  it  might  seem.  Under  a  constitu- 
tional provision  calling  for  compensation, where  property  is  taken 
or  damaged,  and  where  the  fee  of  the  street  is  in  the  abutting 
owner,  as  it  has  been  held  in  this  state,  the  cases  are  practically 
unanimous.  The  subject  is  discussed  and  the  cases  are  collected 
in  Lewis  on  Eminent  Domain  (3d  Ed.)  151-153;  15  Cyc.  670, 
672 ;  1  Am.  &  Eng.  Ency.  Law,  227 ;  27  Am.  &  Eng.  Ency.  Law, 
180. 

[2,  3]  Some  point  is  made  that  improper  testimony  was  ad- 
mitted. If  so,  it  was  admitted  without  objection,  and  no  excep- 
tions were  reserv-ed  by  appellant  to  the  instructions  given  or  re- 
fused.    However,  the  record  shows  that   this  is  one  of  several 
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cases  of  like  nature,  and  it  may  not  be  out  of  place  to  say  that  a 
claimant  cannot  recover  except  for  such  physical  injury  to  the 
property,  present  or  continuing,  as  will  depreciate  its  value  at  the 
time  of  the  taking  or  damaging.  A  danger  from  fires  because 
of  the  close  proximity  of  the  railroad  is  only  an  element  of  dam- 
age, in  so  far  as  it  depreciates  value ;  and  the  court  should  so  in- 
struct the  jury  that  there  will  be  no  danger  of  anticipating  actual 
damage  by  fire.  The  reason  is  obvious.  The  company  is  bound 
to  operate  its  trains  without  negligence,  and  is  liable  for  its  neg- 
ligence and  for  its  consequences  at  the  time  such  negligence 
occurs.  To  allow^  any  other  rule  would  be  to  invite  speculative 
damages. 

[4]  The  point  is  made  that  the  injury,  if  any,  was  done  by  the 
Grays  Harbor  &  Puget  Sound  Railway  Company;  that  it  was  a 
building  corporation,  and  has  since  transferred  the  road  to  an 
operating  corporation ;  that  its  liability,  if  any,  is  that  of  a  tres- 
passer; and  that  it  cannot  be  held  to  the  payment  of  damages  re- 
sulting in  consequence  of  operation.  In  this  case  plaintiffs  did 
not  seek  injunction,  but  brought  a  common-law  action.  The  re- 
sult is  the  same.  The  case  was  tried  as  a  condemnation  suit,  and 
the  judgment  is  in  form  a  judgment  of  condemnation.  Appel- 
lant's reasoning  is  plausible,  but  not  sound.  Appellant  was  a 
trespasser,  and  has  prepared  the  property  for,  if  it  has  not  actu- 
ally put  it  to,  a  public  use.  If  it  had  observed  the  requirements 
of  the  Constitution  and  followed  the  statute,  it  would  have  been 
called  on  to  meet  the  damages  it  now  seeks  to  avoid ;  consequently 
it  is  in  no  position  to  urge  this  defense.  **If  the  entry  has  been 
made  without  complying  with  the  statute  and  preliminaries,  it  is 
wrongful,  and  the  owner  has  his  common-law  remedies  for  re- 
dress" (2  Lewis,  Em.  Domain  [3d  Ed.]  §§  872,  890),  or  may  en- 
join the  trespass  pending  condemnation  ( Lund  v,  Idaho  &  Wash. 
R.  Co.,  50  Wash.  574,  97  Pac.  665,  126  Am.  St.  Rep.  916).  In 
other  words,  the  remedy  is  commensurate  with  the  wrong,  and 
is  measured  as  of  the  time  the  right  is  invaded.  Aside  from  the 
proper  elements  of  damages,  a  denial  of  ownership  is  about  the 
only  defense  open  to  a  trespasser.  It. is  certain  that  a  trespasser 
cannot  justify  a  continuing  trespass,  committed  in  violation  of 
article  1,  §  16,  of  the  Constitution,  by  pleading  title  in  his  grantee. 
Mr.  Lewis,  in  his  valuable  treatise  on  the  Law  of  Eminent  Do- 
main, does  not  doubt  the  right  of  the  owner  to  recover  against 
the  original  trespasser  or  condemnor  who  has  not  paid  the  dam- 
ages; his  only  doubt  being  whether  its  grantee  would  be  subject 
to  a  personal  remedy.  Appellant  could  not  discharge  its  obliga- 
tion by  a  transfer  of  the  property.  The  probable  effect  of  the 
deed  was  to  make  its  grantee  likewise  liable  to  respondent,  since 
it  has  put  the  property  to  the  intended  uses.  Lewis,  Em.  Do- 
main, §  887. 

The  judgment  of  the  lower  court  is  affirmed. 

Mount,  C.  J.,  and  Gose,  Parker,  and  Crow,  JJ.,  concur. 
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(Supreme   Court  of   Washington,   Dec.   12,   1912.) 

[128   Pac.  Rep.  233.] 

Street  Railroads— Actions  for  Injuries — Sufficiency  of  Evidence- 
Contributory  Negligence. — Plaintiff,  who  was  slightly  deaf  but  could 
hear  ordinary  sounds  and  conversation,  in  crossing  a  street  waited 
for  a  wagon  to  pass,  and  then  stepped  in  front  of  a  cable  car  ap- 
proaching with  considerable  noise,  although  there  was  nothing  to 
prevent  his  seeing  it  had  he  looked,  and  although  the  gripman  and 
others  shouted  to  him.  To  exonerate  him  from  the  claim  of  con- 
tributory negligence,  it  was  shown  that  he  was  an*  elderly  man,  had 
lived  all  of  his  life  in  small  towns  in  which  there  were  no  street 
cars,  had  been  in  the  city  only  five  months,  during  which  time  he 
had  not  used  the  street  cars  and  had  not  been  in  the  part  of  the  city 
where  the  accident  occurred;  that  it  was  a  residence  district  where 
traffic  was  not  heavy;  that  he  looked  in  the  direction  the  car  came 
from  before  leaving  the  curb;  that  he  did  not  know  there  was  a 
car  line  on  that  street  and  did  not  discover  it  until  he  was  practically 
on  the  track.  Held,  that  the  evidence  showed  contributory  negli- 
gence notwithstanding  these  facts. 

Street  Railroadis — Operation — Injuries  to  Persons-  on  Track.*— 
The  fact  that  a  man  is  approaching  a  street  car  track  and  is  from 
four  to  eight  feet  away  from  the  track  is  not  notice  to  the  motor- 
man  that  he  will  endeavor  to  pass  in  front  of  the  car,  but.  up  to  a 
certain  point  measured  by  the  facts  of  the  particular  case,  the  mo- 
torman  may  assume  that  the  pedestrian  is  exercising,  and  will  con- 
tinue to  exercise,  due  care. 

Street  Railroads — Actions  for  Injuries — Sufficiency  of  Evidcncct 
— In  an  action  for  injuries  by  a  person  struck  by  a  street  railroad 
car  in  which  it  was  claimed  that  the  brakes  of  the  car  were  out  of 
repair,  evidence  held  to  show  that  the  car  was  stopped  as  quick  as 

*See  Winn  v.  Union  R.  Co.  (R.  I.),  44  R.  R.  R.  535,  67  Am.  & 
Eng.  R.  Cas.,  N.  S.,  535;  first  paragraph  of  last  foot-note  of  Fuller 
V.  Illinois  Cent.  R.  Co.  (Miss.),  43  R.  R,  R.  247,  66  Am.  &  Eng.  R- 
Cas.,  N.  S.,  247;  first  head-note  of  Roanoke,  etc.,  Co.  v.  Carroll  (Va.). 
41  R.  R.  R.  110,  66  Am.  &  Eng.  R.  Cas..  N.  S.,  110;  Morton  v.  South- 
ern R.  Co.  (Va.),  41  R.  R.  R.  758,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  758: 
second  foot-note  of  Plinkiewisch  v.  Portland,  etc.,  Co.  (Ore.),  40 
R.  R.  R.  788.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  Exum  v,  Atlantic 
Coast  Line  R.  Co.  (N.  Car.).  40  R.  R.  R.  460,  63  Am.  &  Eng.  R.  Cas.. 
N.  S.,  460;  first  head-note  of  Smith  v.  Cincinnati,  etc.,  R.  Co.  (Ky.). 
44  R.  R.  R.  522.  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  522. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with  other 
users  of  streets,  see  first  paragraph  of  foot-note  of  Harrington  r. 
Los  Angeles  R.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas.. 
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might  be  expected  had  the  brakes  been  in  order,  and  hence  any  de- 
fect in  the  brakes  was  not  the  proximate  cause  of  the  injury. 

Street  Railroads — Injuries  to  Pedestrians — Duty  to  Stop. — A  street 
railroad  company  must  exercise  reasonable  care  to  protect  pedes- 
trians; but  it  owes  the  highest  degree  of  care  to  its  passengers,  and 
is  not  required  to  stop  its  car  in  an  emergency  for  the  protection  of 
a  pedestrian  so  suddenly  as  to  cause  greater  hazard  to  its  passengers 
than  that  to  which  the  pedestrians  is  exposed. 

Department  1.  Appeal  from  Superior  Court,  King  County; 
H.  A.  P.  Myers,  Judge. 

Action  by  Daniel  L.  Slipper  against  the  Seattle  Electric  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
with  directions. 

James  B.  Howe  and  A,  /.  Falknor,  both  of  Seattle,  for  appel- 
lant. 
Kellogg  &  Huntoon,  of  Seattle,  for  respondent. 

Chadwick,  J.  Daniel  Slipper,  an  elderly  man,  slightly  deaf, 
was  crossing  Madison  street  in  the  city  of  Seattle,  and  was  struck 
by  a  cable  car  operated  by  defendant.  He  brought  this  suit,  al- 
leging negligence  of  the  defendant  in  "that  at  the  time  of  said 
accident,  and  for  several  days  prior  thereto,  the  brakes  upon  such 
cable  car  were  out  of  order  and  in  a  defective  and  unworkable 
condition,  and  that  this  fact  at  the  time  of  the  accident,  and  for 
several  days  prior  thereto,  was  well  known  to  the  defendant  and 
its  agents  and  employees."  Negligence  is  also  alleged  in  that  the 
car  was  overcrowded,  so  that  the  gripman  could  not  see  the  street 
in  front  and  on  the  sides  of  the  car.  There  was  hardly  a  pretense 
of  proving  this  charge,  and,  inasmuch  as  the  gripman  testified 
that  he  saw  plaintiff  in  time  to  avert  the  accident  but  for  the  de- 
fective brakes,  we  regard  the  last  charge  of  negligence  as  of  no 
consequence.  Plaintiff  stepped  from  the  curb  on  Madison  street 
and  started  diagonally  to  the  south  and  west.  Just  as  he  started, 
a  wagon  passed,  and  he  waited  for  it  to  get  out  of  the  way.  It 
may  be  that  the  noise  of  the  wagon  obscured  the  sound  of  the 
cable  at  the  time  he"  left  the  curb ;  at  any  rate,  he  says  he  did  not 
hear  it.    He  paid  no  attention  to  the  car  which  was  coming  west, 

N.  S.,  191,  where  all  those  preceding  it  are  collected,  or  referred  to^ 
last  paragraph  of  second  foot-note  of  Action  v.  Fargo,  etc.,  R.  Co. 
(N.  Dak.),  39  R.  R.  R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  first 
foot-note  of  Tecker  v.  Seattle,  etc.,  R.  Co.  (Wash.),  38  R.  R.  R.  229, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  229;  first  foot-note  of  Blue  Grass 
Traction  Co.  v.  Ingles  (Ky.),  38  R.  R.  R.  205,  61  Am.  &  Eng.  R. 
Cas..  N.  S.,  205;  second  paragraph  of  foot-note  of  Baldie  v.  Tacoma 
R.  &  P.  Co.  (Wash.),  34  R.  R.  R.  350,  57  Am.  &  Eng.  R.  Cas.,  N- 
S..  350;  list  foot-note  of  Mallett  v.  Seattle,  etc.,  Ry.  Co.  (Wash.)^ 
44  R.*  R.  R.  538,  67  Am.  &  Eng,  R.  Cas.,  N.  S.,  538. 
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although  there  was  nothing  to  obscure  his  view  for  at  least  a 
block  and  possibly  a  greater  distance.  The  gripman  observed 
him  when  he  was  eight  or  ten  feet  away,  and  then,  seeing  that 
plaintiff  was  apparently  oblivious  of  the  presence  of  the  car, 
shouted  to  him,  as  others  probably  did.  He  threw  on  the  brakes, 
but  the  right  front  corner  of  the  car  struck  plaintiff,  threw  him 
to  the  ground,  and  rolled  him  under  the  running  board,  from 
which  position  he  was  extricated  by  pushing  the  car  back  so  as 
to  clear  the  running  board.  Other  facts  must  necessarily  be  re- 
ferred to  in  the  body  of  our  opinion  and  will  not  be  noticed  here. 
From  a  verdict  in  favor  of  the  plaintiff,  defendant  has  appealed. 

[1]  Appellant  interposed  a  motion  for  a  nonsuit  and  other 
timely  motions  and  objections  during  and  after  the  trial,  in  order 
to  save  its  defense,  which  was  that  plaintiff  was  injured  in  con- 
sequence of  his  own  negligence.  Counsel  for  respondent  insists 
that  he  was  not  negligent  because  of  the  facts  following,  all  of 
which  were  proved  in  a  way  upon  the  trial:  That  the  plaintiff 
was  an  elderly  man;  that  he  had  lived  all  of  his  Hfe  in  small 
towns  in  which  there  were  no  street  cars;  that  he  had  been  in 
Seattle  only  five  months;  that  during  that  time  he  had  not  used 
the  street  cars  at  all ;  that  he  had  never  been  in  that  part  of  the 
city  where  the  accident  occurred ;  that  it  was  a  residence  district, 
and  consequently  not  subject  to  heavy  traffic;  that  he  stopped  and 
waited  for  a  vehicle  to  pass,  showing  that  he  was  cautious ;  that 
he  looked  in  the  direction  the  car  came  from  before  leaving  the 
curb;  that  he  did  not  know  that  there  was  a  car  line  on  Madison 
street;  that  he  did  not  discover  it  until  he  was  practically  upon 
the  track. 

If  these  facts  severally  or  collectively  exonerate  respondent, 
then  it  must  be  written  into  the  law  that  the  pedestrian  upon  a 
city  street  no  longer  owes  a  duty  to  himself.  He  should  have 
been,  to  some  extent  at  least,  mindful  of  his  own  safety.  The 
cable  makes  quite  a  noise,  and  the  car  makes  an  even  greater 
noise.  The  track  itself  was  a  sign  and  warning  of  danger;  it 
was  under  his  eye,  and  must  have  been  seen  if  he  was  looking  in 
the  direction  in  which  he  was  going.  He  could  not  assume  that 
the  gripman  could  have  known  of  his  infirmity  or  his  lack  of 
knowledge  of  the  ways  of  the  city.  It  would  seem  that  a  man 
from  the  country  would  be  the  more  impressed  with  the  objects 
and  dangers  of  the  street  than  one  who,  because  of  greater  famil- 
iarity, might  become  careless  and  oblivious  thereto. 

[2]  More  than  this,  the  fact  that  a  man  is  approaching  a  street 
car  track  and  is  from  four  to  eight  feet  away  is  not  in  itself  a 
warning  to  the  motorman  or  gripman,  or  notice  to  him,  that  a 
pedestrian  will  endeavor  to  pass  in  front  of  the  car.  It  is  a  mat- 
ter of  common  knowledge  that  men  will  stop  when  within  a  few 
feet  or  quite  abreast  of  a  passing  car.  Up  to  a  certain  point,  to 
be  measured  by  the  facts  of  the  particular  case,  a  gripman  has  a 
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right  to  assume  that  a  pedestrian  is  exercising,  and  will  continue 
to  exercise,  due  care.  We  have  said  that  there  is  no  duty  upon 
the  pedestrian  to  stop,  look,  and  listen  before  crossing  a  street 
car  track.  Morris  v,  Seattle,  R.  &  S.  Ry.  Co.,  66  Wash.  691, 
120  Pac.  534,  and  cases  there  cited.  But  we  have  never  said, 
nor  has  any  court,  that  a  pedestrian  is  not  required  to  exercise 
reasonable  and  ordinary  care,  prudence,  and  vigilance  to  avoid 
a  collision.  Helliesen  v,  Seattle  Electric  Co.,  56  Wash.  278,  105 
Pac.  458.  But  granting  that  plaintiff  did  not  have  to  stop  or  look, 
there  was  the  noise  of  the  car  which  was  in  his  immediate  pres- 
ence, the  cable,  the  bell,  and  the  shouts,  all  of  which  should  have 
been  heard  and  should  have  summoned  him  from  his  abstraction. 
He  might  continue  in  motion ;  he  might  close  his  eyes ;  but  his 
ears  were  open  and,  though  slightly  deaf,  there  is  no  evidence 
tending  to  show  that  he  could  not  hear  ordinary  sounds  and  con- 
versation. We  have  no  doubt  of  respondent's  contributory  neg- 
ligence, and  so  hold. 

[3]  The  only  remaining  question  is  whether  a  recovery  can 
be  had  because  of  the  alleged  negligence  of  the  appellant.  It  is 
contended  that  all  we  have  said  may  be  true;  but  inasmuch  as 
the  gripman  testified  that  the  brakes  on  the  car  were  out  of  repair, 
and  that  he  could  have  stopped  the  car  but  for  that  reason,  the 
verdict  must  be  sustained.  The  doctrine  of  last  clear  chance  is 
not  discussed  in  the  briefs,  nor  was  it  referred  to  in  the  argu- 
ment; neither  have  we  the  instructions  of  the  court.  But  assum- 
ing, without  discussing  or  admitting,  that  respondent  can  main- 
tain his  recovery  without  relying  upon  that  doctrine,  we  shall 
proceed  to  inquire  whether  the  defective  brakes — we  must  find 
that  they  were  so,  because  the  jury  so  found,  although  it  seems 
to  us  to  be  in  the  teeth  of  a  great  preponderance  of  the  evidence — 
was  the  proximate  cause  of  the  injury.  The  gripman,  who  is  no 
longer  in  the  employ  of  the  appellant,  testified  that  he  could  have 
stopped  in  time  to  avoid  the  accident,  if  the  brakes  had  been  in 
good  order ;  that  he  had  told  the  barn  foreman  at  7  o'clock  in  the 
morning  that  the  brakes  were  defective.  The  accident  occurred 
at  3:18  in  the  afternoon.  The  gripman  signed  a  written  report 
of  the  accident.  There  was  no  mention  made  in  that  report  of 
the  defective  brakes,  but  a  supplemental  report  was  made  later 
in  the  day  in  which  he  stated  that  the  brakes  were  defective. 
There  is  no  evidence  tending  to  show  wherein  they  were  defect- 
ive, except  that  "they  would  not  hold,  some  way."  There  was 
expert  testimony  tending  to  show  that  a  car  30  feet  long,  going 
the  speed  of  the  cable,  which  was  approximately  10  miles  an  hour 
or  14  feet  per  second  of  time,  could  not  be  stopped  inside  of  30 
feet,  and  from  that  to  60  feet.  To  make  an  emergency  stop,  the 
gripman  had  to  throw  two  levers.  He  estimates  that  it  would 
take  two  or  three  seconds  to  do  this.  It  is  obvious  that  it  would 
take  that  long,  probably  longer.    He  says  he  stopped  his  car  in 
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from  15  to  20  feet.    Was  it  a  good  stop,  or  such  a  stop  as  might 
be  expected   had  the  brakes  been  in  order?     We  think  it  was. 
Passengers    and  bystanders    say  the  car  stopped    "remarkably 
quick.    I  would  have  said  it  was  remarkable  the  way  he  stopped 
the  car  so  quickly.    *    *    *    How  quick  did  the  car  come  to  a 
stop?    It  was  between  10  and  15  feet  it  went.    *    *    *    How  far 
did  the  car  go  after  it  struck  the  man?     I  don't  know,  I  think 
about  10  feet.    My  impression  was  that  he  did  well  in  stopping 
in  such  a  short  time,  remarkably  well.    *    *    *    How  far  diJ  the 
car  go  after  it  struck  the  man?    Maybe  10  feet,  15  feet,  not  over 
15  feet."     And  the  gripman,   who  was  the  principal  witness  in 
behalf  of  respondent,  says  on  direct  examination:     "Now,  after 
striking  Mr.  Slipper,  how  far  did  the  car  go  before  you  could  get 
it  under  control?    It  must  have  been  from  15  to  20  feet."    In  his 
written  report  made  at  the  time  of  the  accident,  and  which  was 
confirmed  by  the  witness  when  under  cross-examination,  he  says: 
"The  car  went  5  or  6  feet  after  striking  the  man."    It  seems  to 
us  that  we  are  not  bound  to  accept  the  statement  of  the  gripman 
that  he  could  stop  a  big,   heavy  car,  30  feet  long,   moving  on  a 
downgrade  at  the  rate  of  14  feet  per  second  of  time,   in  5  or  6 
feet — the  reach  of  a  man's  arms — and  reject  all  common  knowl- 
edge and  utterly  defy  all  physical  facts.    If  he  stopped  in  15  or 
20  feet,  this  must  of  necessity  be  nearer  the  truth.    It  might  have 
been  a  greater  distance  without  implying  negligence  under  the 
weight  of  the  evidence,  or  we  might  say  the  only  evidence  cover- 
ing the  technical  problems  involved.    The  car  had  been  operated 
all  day ;  another  gripman  had  made  two  round  trips  at  noon,  and 
testifies  that  he  found  nothing  wrong  with  the  brakes.    Although 
we  may  assume  that  the  brakes  did  not  always  set,  they  must  have 
worked  a  greater  part  of  the  time,  and  from  the  whole  record  we 
do  not  hesitate  in  concluding  that  they  did  work  at  the  time  of 
the  accident.    The  gripman  having  made  a  "good  stop,**  the  ap- 
pellant, through  him,  did  its  whole  duty,  and  cannot  be  charged 
with  negligence. 

[4]  There  is  another  item  that  may  be  considered.  Accepting 
the  statement  as  true  that  the  car  could  have  been  stopped  in  five 
or  six  feet,  we  may  well  ask  ourselves  whether  appellant  would 
not  have  put  the  passengers  on  the  car  to  as  great  if  not  greater, 
hazard  than  was  the  respondent.  A  carrier  must  exercise  rea- 
sonable care  to  protect  pedestrians ;  it  owes  the  highest  degree  of 
care  to  its  passengers.  It  cannot  fulfill  the  latter  duty,  nor  does 
the  law  require  it,  in  an  emergent  situation,  if  it  stands  a  car 
loaded  with  passengers  on  end.  We  are  impressed  in  this  case 
with  the  words  used  in  the  case  of  Borg  v.  Spokane  Toilet  Sup- 
ply Co.,  50  Wash.  204,  96  Pac.  1037,  19  L.  R.  A.  (N.  S.)  160: 
"Had  the  appellant  been  the  superior  force  in  this  instance,  caus- 
ing injury  to  the  respondent,  or  to  some  third  person,  there  could 
be  no  question  as  to  his  negligence."    In  that  case  Uie  appellant 
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was  the  party  injured.  The  case  of  Dimuria  v.  Seattle  Tranfer 
Co.,  50  Wash.  633,  97  Pac.  657,  22  L.  R.  A.  (N.  S.)  471,  we 
think  is  directly  in  point;  as  is  also  the  case  of  Plinkiewisch  v, 
Portland  Ry.,  Lt.  &  P.  Co.,  58  Or.  499,  115  Pac.  151.  It  was 
held  in  the  Dimuria  Case  that  the  party  injured  was  guilty  of 
contributory  negligence,  precluding  a  recovery,  in  failing  to  look 
for  approaching  teams,  or  to  take  any  other  precautions  for  his 
personal  safety. 

The  judgment  of  the  lower  court  is  reversed,  with  instruc- 
tions to  enter  a  judgment  for  the  appellant,  notwithstanding  the 
verdict. 

Mount,  C.  J.,  and  GosE,  Crow,  and  Parker,  JJ.,  concur. 


Chandler  v.  Illinois  Cent.  R.  Co. 

(Supreme    Court   of   Illinois,    Dec.    17,    1912.) 
[100  N.  E.  Rep.  152.] 

Railroads — Injuries  Near  Track — Sufficiency  of  Evidence. — Evi- 
dence, in  an  action  against  a  railroad  company  for  injuries  by  fright- 
ening a  team,  held  to  sustain  a  finding  that  the  horses  were  fright- 
ened at  a  cross-tie  thrown  down  an  embankment  and  not  at  a  dog. 

Railroads — Injuries  Near  Track — Negligence. — Defendant  railroad 
company's  section  employees  were  not  negligent  in  throwing  old  ties 
removed  from  the  track  down  the  embankment  on  the  right  of  way 
into  a  ravine,  resulting  in  the  frightening  of  plaintiffs  team  on  a 
highway  just  beyond  the  embankment;  the  injury  being  damnum  ab- 
sque injuria. 

Railroads — Injury  Near  Track — Liability.* — A  railroad  company's 
responsibility  for  frightening  plaintiff's  team  on  a  highway  adjoin- 
ing its  right  of  way  by  throwing  old  ties  down  an  embankment  was 
only  that  of  a  private  owner  of  land  abuttinj  upon  a  highway  under 
similar  circumstances,  and  not  that  of  a  carrier. 

Error  to  Appellate  Court,  Third  District,  on  Appeal  from  Cir- 
cuit Court,  Macon  County;  William  C.  Johns,  Judge. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams, 
sec  foot-note  of  Fares  v.  Rio  Grande  W.  R.  Co.  (Utah),  13  R.  R. 
R.  76,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  76,  where  all  those  preceding  it 
are  collected;  first  foot-note  of  Lyons  v.  Chicago,  etc.,  R.  Co.  (S. 
Dak.),  43  R.  R.  R.  118.  66  Am.  &  Eng.  R.  Cas.,  N.  S..  118;  foot-notes 
of  Alabama  Consol.  Coal,  etc.,  Co.  v.  Cowden  (lAla.),  43  R.  R.  R. 
544,  66  Am.  &  Eng.  R.  Cas..  N.  S.,  544;  foot-note  of  Effinger  v.  Ft. 
Wayne,  etc.,  Co.  (Ind.),  40  R.  R.  R.  450,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  450. 
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Action  by  John  C.  Chandler  against  the  Illinois  Central  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 

Hugh  Crea  and  Hugh  W.  Housum,  both  of  Decatur  (John  G. 
Drennan,  of  Chicago,  of  counsel,),  for  plaintiff  in  error. 

Chester  Allan  Smith  and  Leforgee,  Vail  &  Miller,  all  of  De- 
catur, for  defendant  in  error. 

Hand,  J.  This  was  an  action  on  the  case  commenced  in  the 
circuit  of  Macon  county  by  John  C.  Chandler  against  the  Illinois 
Central  Railroad  Company  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  sustained  by  him  in  consequence 
of  a  team,  which  he  was  driving  upon  a  public  highway  adjoin- 
ing defendant's  right  of  way,  becoming  frightened  through  the 
negligence  of  defendant's  servants  and  running  away  and  throw- 
ing him  from  the  wagon  upon  wjiich  he  was  riding  to  the  ground, 
whereby  he  was  injured.  A  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $2,500,  which  judg- 
ment has  been  affirmed  by  the  Appellate  Court  for  the  Third 
District,  and  the  record  has  been  removed  into  this  court  for 
further  review  by  writ  of  certiorari.  At  the  close  of  the  evi- 
dence for  the  plaintiff,  and  again  at  the  close  of  all  the  evidence, 
the  defendant  moved  the  court  for  a  directed  verdict,  which  mo- 
tion was  denied,  and  the  action  of  the  court  in  denying  said  mo- 
tion is  urged  as  ground  of  reversal  in  this  court. 

The  facts  are  not  in  dispute,  and  are,  in  substance,  as  follows: 
On  the  4th  day  of  May,  1909,  the  defendant  was  the  owner  of 
the  right  of  way  and  -double-track  railroad   which   runs  north 
from  the  city  of  Centralia.     The  tracks  were  Jaid  upon  an  em- 
bankment from  12  to  20  feet  high.    The  right  of  way  was  paral- 
leled by  a  public  highway  at  the  place  where  the  injury  occurred, 
which  highway  was  some  4  feet  lower  than  the  top  of  the  em- 
bankment upon  which  the  railroad  tracks  of  defendant  were  laid, 
and  was  situated  some  80  feet  distant  from  the  railroad  tracks. 
Between  the  highway  and  the  railroad  embankment  there  w^as 
a  depression  from  12  to  20  feet  deep,  and,  on  the  day  plaintiff 
was  injured,  sectionmen  of  the  defendant  were  taking  up  the 
ties  from  the  west  track  and  carrying  them  across  the  east  track 
and  throwing  them  down  the  east  side  of  the  railroad  embank- 
ment, from  where  they  rolled  into  the  bottom  of  the  depression 
between  the  railroad  embankment  and  the  adjoining  highway, 
and  where  they  were  to  be  piled  and  subsequently  burned  by  the 
sectionmen.    In  the  afternoon  of  said  day,  and  after  some  20  lies 
had  been  thrown  down  the  side  of  the  embankment,  the  plaintiff 
was  driving  south  upon  said  highway  towards  the  city  of  Cen- 
tralia.   His  wagon  had  no  box  on,  and  he  was  sitting  upon  the 
hounds  of  the  wagon.     As  he  approached  the  place  where  the 
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sectionmen  were  at  work,  his  horses  took  fright  (either  at  a 
dog  which  ran  out  from  a  house  on  the  opposite  side  of  the  high- 
way from  the  railroad  or  from  a  tie  which  two  of  the  sectionmen, 
just  as  he  was  passing,  threw  down  the  side  of  the  railroad  em- 
bankment) and  ran  away  and  threw  him  off  the  wagon,  and  he 
was  injured.  The  plaintiff  was  sitting  with  his  back  to  the  rail- 
road and  did  not  see  the  sectionmen  until  after  his  horses  be- 
came frightened,  and  the  sectionmen  did  not  notice  plaintiff  until 
after  his  horses  were  on  the  run.  The  main  matter  of  contro- 
versy between  the  parties  in  this  court  is  whether  the  undisputed 
facts,  as  above  declared,  show  a  liability  in  favor  of  the  plaintiff 
as  against  the  defendant. 

[1,  2]  The  plaintiff  testified,  and  he  was  uncontradicted,  that 
the  first  sign  of  fright  by  the  team  was  by  the  horse  on  the  side 
next  to  the  railroad  lunging  toward  the  left  and  away  from  the 
railroad  and  towards  the  dog,  which  was  barking  on  the  embank- 
ment above  his  team.  We  think  from  this  testimony  the  jury 
were  justified  in  finding  the  horses  were  frightened  at  the  tie  and 
not  at  the  dog.  It  must  therefore  be  assumed,  in  the  considera- 
tion of  the  case  in  this  court,  that  the  team  of  plaintiff  took 
fright  at  the  tie  which  had  been  thrown  down  the  embankment  by 
the  sectionmen  and  not  at  the  dog  on  the  opposite  side  of  the 
highway,  and,  that  proposition  being  settled  in  favor  of  the  plain- 
tiff, the  question  to  be  determined  is  narrowed  to  this :  Do  the 
facts  that  the  tie  was  thrown  down  the  embankment  by  the  serv- 
ants of  the  defendant,  and  that  the  team  of  plaintiff  was  fright- 
ened thereby  and  ran  away  and  plaintiff  was  injured,  create  a  lia- 
bility against  the  defendant?  We  are  disposed  to  answer  that 
question  in  the  negative,  and  to  hold  that  those  facts,  although 
undisputed,  do  not  establish  a  liability  against  the  defendant. 
The  defendant's  sectionmen  were  upon  its  own  right  of  way.  In 
order  that  the  railroad  of  the  defendant  might.be  kept  in  repair, 
it  was  necessary  that  the  old  ties,  when  decayed,  should  be  re- 
moved and  destroyed  and  new  ones  laid  in  their  stead,  and  the 
evidence  shows  the  work  of  removal  was  being  performed  by 
the  sectionmen  in  the  usual  and  customary  manner,  and  not  in  a 
manner  inconsistent  with  the  proper  repair  of  the  railroad  or  in 
a  manner  to  frighten  an  ordinary  team  on  the  highway.  The 
work  of  removing  and  disposing  of  the  ties  had  continued 
throughout  the  day,  and  numerous  teams  had  passed  upon  the 
adjoining,  and  the  plaintiff's  team  was  the  first  one  to  become 
frightened  from  the  manner  in  which  the  ties  were  being  han- 
dled by  the  sectionmen. 

[3]  In  determining  the  liability  of  the  defendant  to  the  plaintiff, 
the  defendant  must  be  treated,  we  think,  not  as  a  common  car- 
rier, but  as  an  ordinary  individual  owner  of  land,  and  be  sub- 
jected to  no  greater  degree  of  care  or  higher  liability  than  would 
be  a  private  owner  of  real  estate  abutting  upon  a  public  highway 


326        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Chandler  v.  Illinois  Cent.  R.  Co 

under  the  same  circumstances.  Davis  v.  Pennsylvania  Railroad 
Co.,  218  Pa.  463,  67  Atl  777,  12  L.  R.  A.  (N.  S.)  1152.  There 
is  no  statute  in  this  state  affecting  the  liability  of  the  defendant, 
and,  like  any  other  owner  of  real  estate  similarly  situated,  the 
only  duty  it  owed  the  plaintiff  was  to  use  ordinary  care  in  the  use 
of  its  property  and  so  as  not  to  injure  him.  It  is  generally  held 
that  a  railroad  company  may  run  its  trains  upon  its  track  beside 
adjoining  highways,  and  that  it  will  not  be  liable  to  a  traveler 
upon  an  adjoining  highway  by  reason  of  giving  statutory  signals, 
such  as  the  ringing  of  a  bell  or  the  sounding  of  a  whistle,  or  for 
emitting  steam  or  smoke  or  creating  a  noise  in  operating  its  trains, 
unless  they  are  unreasonable  in  character  or  given  or  made  at 
such  times  or  under  such  circumstances  as  to  amount  to  a  willful 
disregard  of  the  rights  of  persons  who  are  traveling  upon  an 
adjoining  highway.  Elliott  on  Railroads,  §  1264.  In  this  case 
there  is  no  evidence  found  in  the  record  which  tends  to  show  that 
the  defendant  violated  the  rights  of  the  plaintiff.  The  business 
in  which  the  sectionmen  of  the  defendant  were  engaged  was  be- 
ing done  in  the  usual  and  ordinary  manner,  and,  if  the  plaintiff 
sustained  injury  therefrom,  it  must  be  held,  we  think,  to  be  dam- 
num absque  injuria. 

In  the  Davis  Case,  supra,  the  defendant  was  rebuilding  its 
freight  house.  It  had  piled  certain  freight  upon  its  own  premises 
but  near  the  public  highway,  and  to  protect  the  same  from  the 
weather  covered  it  with  a  piece  of  old  tin  roofing,  placing  the 
painted  side  down  and  the  bright  side  up.  The  next  morning 
the  plaintiff  drove  by  on  the  highway,  when  his  horse  became 
frightened  from  the  sun's  reflection  from  the  tin  and  ran  away 
and  injured  him.  The  court  held  that  the  freight  was  properly 
placed  upon  the  defendant's  premises ;  that  it  owed  the  defendant 
no  duty  except  that,  as  an  abutting  property  owner,  it  would  not 
so  recklessly  or  wantonly  make  use  of  its  property  as  to  inter- 
fere with  his  right  to  use  the  adjoining  highway ;  that  it  had  the 
right  to  cover  the  freight  with  the  tin  roofing  which  it  used  for 
that  purpose;  and  that  in  so  doing  it  had  not  so  used  its  property 
as  to  make  it  liable  to  the  plaintiff,  although  it  was  conceded  that 
his  horse  had  been  frightened  in  consequence  of  the  use  of  the 
tin  roofing  by  the  defendant. 

In  Cook  V.  Rice  Lake  Milling  &  Power  Co.,  146  Wis.  535,  130 
N.  W.  953,  132  X.  W.  346,  32  L.  R.  A.  (N.  S.)  1225,  Ann.  Cas. 
1912C,  458,  the  defendant  was  operating  a  steam  engine  upon 
its  premises  near  a  bridge  situated  upon  a  public  highway.  The 
plaintiff's  horse,  while  crossing  the  bridge,  was  frightened,  ran 
away,  and  plaintiff  was  injured.  It  was  held  that  a  party  who 
uses  a  steam  engine  upon  his  own  premises  is  not  liable  to  a 
traveler  upon  an  adjoining  highway  who  is  injured  by  reason  of 
his  horse  becoming  frightened  at  the  smoke  from  the  engine  and 
running  away,    unless  he    recklessly  frightens  the    horse.     The 
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court  approved  the  doctrine  announced  in  the  Davis  Case,  supra, 
and  quoted  with  approval  as  follows  from  the  opinion:  "An 
owner  of  real  estate  has  the  right  to  use  his  property  for  every 
lawful  purpose  for  which  he  may  desire  to  use  it,  and  is  only 
required  to  exercise  ordinary  care  in  that  case  in  order  to  re- 
lieve him  from  liability  and  damages  on  account  of  injuries  in- 
cidentally resulting  to  a  traveler  on  the  highway." 

The  acts  of  the  sectionmen  complained  of  were  lawful  and  the 
defendant  was  not  liable  to  the  plaintiff  unless  the  servants  of 
the  defendant  recklessly  frightened  his  team. 

The  judgments  of  the  Appellate  and  circuit  courts  will  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


JoLtiMORE  V,  Connecticut  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  Dec.  19,  1912.) 

[85  Atl.    Rep.   373.] 

Negligence — Infants  —  Contributory  Negligence  —  Presumptions.* 
— In  an  action  against  a  street  railway  for  the  killing  of  a  boy  of 
the  age  of  11  years,  it  cannot  be  presumed  that  he  was  incapable -of 
contributory  negligence,  where  it  appeared  that  he  was  bright  for  his 
years,  and  consequently,  if  no  evidence  is  offered  upon  this  subject, 
judgment  must  go  against  the  plaintiff. 

Negligence — Contributory  Negligence  —  Infants.* — In  determining 
the  question  of  contributory  negligence  of  an  infant  who  was  killed 
by  a  street  car,  it  is  necessary  to  take  into  consideration  the  age  of 
the  infant,  his  experience,  intelligence,  and  capacity  to  understand 
and  avoid  the  danger  to  which  he  exposed  himself. 

Street  Railroads — Actions — Persons  on  Track — Contributory  Neg- 
ligence— Evidence. — In   an   action   against    a   street    railway   for   the 


♦For  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  guilty  of  contributory  negligence,  see  foot-note  of 
O'Brien  v.  Wisconsin  Cent.  R.  Co.  (Wis.),  9  R.  R.  R.  462,  32  Am.  & 
Eng.  R.  Gas.,  N.  S.,  462,  last  paragraph  of  second  foot-note  of  Ca- 
hill  V.  E.  B.  &  A.  L.  Stone  &  Co.  (Cal.),  29  R.  R.  R.  762.  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  762;  first  paragraph  of  foot-note  of  Casey  v. 
Boston  Elev.  R.  Co.  (Mass.),  29  R.  R.  R.  245,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  245. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  re- 
quired of  a  child  for  its  own  protection,  see  foot-note  of  Mitchell  v, 
Illinois  Cent.  R.  Co.  (La.),  9  R.  R.  R.  240,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  240;  first  foot-note  of  Schoonover  v.  Baltimore,  etc.,  R.  Co. 
(W.  Va.).  43  R.  R.  R.  ^30,  66  Am.  &  Eng.  R.  Cas.,  N.  S..  530:  North- 
ern Pac.  R.  Co.  V.  Heaton  (C.  C.  A.).  43  R.  R.  R.  208,  66  Am.  & 
Eng.  R.  Cas.,  N.  S.,  208. 
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wrongful  killing  of  an  infant  on  its  tracks,  evidence  held  to  establish 
contributory  negligence  on  the  part  of  deceased. 

Appeal  from  Superior  Court,  New  Haven  County;  William 
H.  Williams,  Judge. 

Action  by  Annie  Jollimore,  as  administratrix,  against  the  Con- 
necticut Company.  From  a  judgment  setting  aside  a  verdict  in 
favor  of  plaintiff,  she  appeals.    Affirmed. 

Robert  J,  Woodruff,  of  New  Haven,  for  appellant. 
Thomas  M,  Steele   and  Harrison  T.   Sheldon,  both   of   New 
Haven,  for  appellee. 

RoRABACK,  J.  The  allegations  of  negligence  relied  upon  by 
the  plaintiff  were  that  the  car  was  going  at  a  high  rate  of  speed, 
that  no  warning  was  given  of  its  approach,  and  that  the  motor- 
man  did  not  take  proper  steps  to  avoid  the  accident  after  he  saw, 
or  should  have  seen,  the  danger  of  the  deceased.  The  accident 
occurred  on  October  30,  1911,  on  Ferry  street  between  Wolcott 
and  Chambers  streets  in  the  city  of  New  Haven.  Ferry  street 
runs  north  and  south  and  is  50  feet  in  width.  There  is  a  side- 
walk on  each  side  of  the  street.  The  distance  from  curb  to  curb 
is  30  feet.  The  distance  from  the  curb  to  the  track  where  the 
accident  occurred  is  7}^  feet.  Ferry  street  is  practically  straight 
for  several  blocks  to  the  north  of  Wolcott  street.  Neither  Wol- 
cott nor  Chambers  streets  cross  Ferry.  Wolcott  street  runs  into 
Ferry  street  from  the  west  and  a  short  distance  to  the  south; 
Chambers  street  runs  into  it  from  the  east.  The  defendant  op- 
erates a  double  track  trolley  line  through  Ferry  street,  and  the 
car  concerned  in  the  accident  was  running  south  on  the  westerly 
track  and  on  a  down  grade.  It  was  a  double  truck  closed  car, 
about  40  feet  long,  equipped  with  air  brakes.  It  had  just  left 
the  car  barn  only  a  few  blocks  away  for  its  regular  run,  and  had 
taken  on  no  passengers  up  to  the  time  of  the  accident. 

The  plaintiff's  intestate  at  the  time  of  his  death  was  11  years 
and  about  two  months  old.  He  had  attended  school  since  he  was 
7  years  old  and  was  a  bright  boy.  At  the  end  of  each  year  he 
had  passed  into  a  higher  grade,  and  at  the  time  of  the  accident 
was  in  the  fifth  grade.  He  had  attended  three  different  schools 
during  this  period,  all  so  situated  that  in  going  to  and  from 
school  he  was  required  to  cross  trolley  tracks,  and  during  the  four 
years  had  had  no  escort  other  than  his  sister  who  was  a  year  and 
a  half  older,  except  that  on  one  occasion  his  mother  had  gone 
with  him.  He  also  delivered  newspapers  and  had  a  route  which 
took  him  around  on  several  different  streets  through  which  the 
trolley  cars  were  operated.  For  a  year  and  a  half  before  the  ac- 
cident he  had  lived  on  Pierpont  street,  a  short  block  northerly 
of  Wolcott,  and   had  been   accustomed   during  this   year  and  a 
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half  to  play  around  with  other  boys  of  his  age  in  the  streets  at 
and  near  the  place  where  the  accident  happened. 

The  time  of  the  accident  was  shortly  after  half  past  three  in 
the  afternoon.  During  all  the  earlier  part  of  the  afternoon  the 
plaintiff's  intestate  had  been  playing  with  other  boys  about  the 
streets  in  the  vicinity,  frequently  crossing  and  recrossing  the 
tracks  on  Ferry  street.  The  boys  were  engaged  in  a  game  which 
they  called  "playing  horse"  or  "playing  policeman."  The  testi- 
mony indicated  that  at  the  time  the  accident  occurred  part  of  the 
boys  had  run  up  Chambers  street,  and  that  the  plaintiff's  intes- 
tate, who  was  acting  the  part  of  a  horse  and  being  driven  by  an- 
other boy,  had  gone  up  Wolcott  street  to  give  the  other  boys  a 
start,  and  that  the  game  was  for  the  plaintiff's  intestate  and  the 
boy  driving  him  to  run  after  and  try  to  catch  the  others.  When 
the  Jollimore  boy  and  his- companion  started  to  run  after  the  other 
boys  they  ran  along  Wolcott  street  to  the  corner  and  immediately 
started  to  run  across  Ferry  street  in  the  direction  of  Chambers 
street.  There  was  some  conflict  in  the  testimony  whether  the 
boys  ran  straight  into  Ferry  street  from  the  corner  of  Wolcott 
street,  or  whether  they  ran  south  and  then  turned  onto  the  track. 
All  the  witnesses  agree  that  the  boy  was  running  across  the 
track  when  he  was  hit  near  the  southerly  crosswalk  from  Wolcott 
street.  It  also  appeared  that  the  deceased  was  struck  immedi- 
ately as  he  reached  the  defendant's  track. 

[1]  In  the  present  case  it  cannot  be  presumed  that  this  boy  of 
the  age  of  11  years  was  incapable  of  contributory  negligence, 
and  the  burden  was  upon  the  plaintiff  to  show  that  the  deceased 
was  free  from  negligence  contributing  to  his  injury.  If  no  evi- 
dence was  offered  upon  this  subject,  the  judgment  would  neces- 
sarily be  against  the  plaintiff.  Rohloff,  Adm'r  v.  Fair  Haven  & 
Westville  Railway  Co.,  76  Conn.  689,  693,  58  Atl.  5. 

[2]  To  determine  the  question  of  contributory  negligence  it 
was  necessary  to  take  into  consideration  the  age  of  the  boy,  his 
experience,  intelligence,  and  capacity  to  understand  and  avoid 
the  danger  to  which  he  exposed  himself. 

[3]  The  evidence  clearly  refutes  the  claim  of  due  care  on  the 
part  of  the  deceased  when  he  was  injured.  It  appears  that  he 
voluntarily  and  thoughtlessly  put  himself  in  a  position  of  great 
and  obvious  danger.  His  age,  intelligence,  and  experience  were 
such  that  he  must  have  understood  and  appreciated  the  danger 
of  being  struck  and  injured  by  a  trolley  car  in  crossing  the 
tracks.  His  view  of  the  street  for  a  long  distance  in  the  direc- 
tion of  the  approaching  car  was  unobstructed.  The  distance 
from  the  curbstone  to  the  nearest  rail  was  only  about  7j4  feet. 
There  is  no  dispute  that  he  ran  from  the  curb  to  the  track  in 
front  of  the  car,  and  that  he  was  hit  instantly  upon  reaching  the 
track.  He  was  engaged  in  a  dangerous  sport,  and  his  injury  was 
a  natural    result  of  his    own  carelessness.     Whether    there  was 
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sufficient  evidence  to  justify  the  jury  in  finding  that  the  defend- 
ant was  negligent  it  is  unnecessary  for  us  to  decide. 

Assuming  that  the  plaintiff  established  the  alleged  negligence 
of  the  defendant,  the  burden  which  lay  on  the  plaintiff  of  prov- 
ing the  absence  of  contributory  negligence  on  the  part  of  his  in- 
testate was  not  satisfied.  Elliott  v.  New  York,  New  Haven  & 
Hartford  Railroad  Co.,  84  Conn.  444,  447,  80  Atl.  283;  Cottle 
V,  New  York,  New  Haven  &  Hartford  Railroad  Co.,  82  Conn. 
142,  144,  145,  72  Atl.  727.  The  jury  could  not  have  reasonably 
found  that  the  proximate  cause  of  the  accident  was  because  the 
motorman  might  have  avoided  the  injury  by  exercising  reason- 
able care  after  the  peril  of  the  deceased  should  have  been  known 
to  him. 

The  evidence  leaves  no  rational  ground  for  any  conclusion 
other  than  that  the  final  act  of  negligence  which  was  the  proxi- 
mate cause  of  the  accident  was  that  of  the  plaintiff's  intestate  in 
running  upon  the  track  in  front  of  the  car  when  it  must  have 
been  within  a  very  few  feet  of  him,  and  when  the  motorman 
was  helpless  to  avert  the  result. 

There  is  no  error.    The  other  Judgts  concurred. 


Steub^nvili^e  &  Wheeling  Traction  Co.  ^^  Brandon. 

(Supreme  Court  of  Ohio,  Nov.  26,  1912.) 
[100  N.  E.  Rep.  325.] 

Street  Railroads — Collision  with  Vehicle  —  Negligence  —  Question 
for  Jury.* — Omission,  by  one  about  to  drive  a  horse  and  wagon 
across  a  street  railway  track  constructed  and  operated  upon  a  pub- 
lic street  in  a  much  frequented  part  of  a  city,  to  look  for  the  ap- 
proach of  a  car  is  not,  in  all  cases  and  as  matter  of  law,  negligence 
which  will  defeat  a  recovery  for  injuries  received  by  such  driver  in 
a  collision  between  the  wagon  and  a  car  of  the  railway  company; 
his  duty  being  to  exercise  ordinary  vigilance  to  avoid  a  collision,  and 
whether  he  has  exercised  such  vigilance  or  not  depends  upon  the 
circumstances  of  each  particular  case. 

Street  Railroads — Collision  with  .  Wagon — Duties  of  Parties.!— A 
street  railway  company  operating  cars  on  a  public  street  in  a  much 

♦For  the  authorities  in  this  series  on  the  question  whether  a  high- 
way traveler  must  stop,  look,  and  listen  before  attempting  to  cross 
street  railway  tracks,  see  first  foot-note  of  Wilman  v.  People's  R 
Co.  (Del.),  9  R.  R.  R.  384,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  384.  where 
all  those  preceding  it  are  collected;  last  paragraph  of  last  foot-note 
of  Seattle  Elect.  Co.  v.  Hovden  (C.  C.  A.),  43  R.  R.  R.  204,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  204;  second  foot-note  of  Oswald  v.  Utah  Light 
&  R.  Co.  (Utah),  42  R.  R.  R.  501,  65  lAm.  &  Eng.  R.  Cas..  N.  S..  501. 

tFor  the  authorities  in  this  series  on  the  subject  oiF  the  care  re- 
quired of  those  in  charge  of  street  cars  to  regulate  their  speed  in 
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frequented  part  of  a  city  has  not  the  right  to  operate  its  cars  at 
street  crossings  at  a  dangerous  rate  of  speed  without  warning  of 
approach,  thus  throwing  all  the  burden  of  care  and  watchfulness  to 
avoid  accidents  upon  drivers  of  smaller  vehicles  seeking  to  cross, 
but  its  duty  is  to  maintain  proper  control  of  the  car  in  order  to  be 
able  to  stop  or  check  the  same  if  necessary  to  avoid  accident.  The 
driver  of  a  horse  and  wagon  at  such  street  crossing  has  equal  rights 
with  the  company  in  the  street  and  to  use  the  crossing;  the  driver 
in  crossing  making  due  allowance  for  the  fact  that  the  car  runs 
upon  a  fixed  track,  and,  by  reason  of  its  greater  weight,  being  less 
easy  to  check  or  stop  than  the  smaller  vehicle. 

Street  Railroads — Collision  with  Wagon — Negligence  or  Motor- 
man4 — Where  the  motorman  of  a  street  car  being  operated  on  a 
public  street  in  a  much  frequented  part  of  a  city  discovers,  or  by  the 

order  to  prevent  collisions  with  other  users  of  streets,  see  first  para- 
graph of  foot-note  of  Beier  v.  St.  Louis  Transit  Co.  (Mo.),  22  R. 
R,  R.  281,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  281,  where  all  those  preced- 
ing it  are  collected;  last  foot-note  of  Sparr  v.  United  Rys.  &  Elect. 
Co.  (Md.),  40  R.  R.  R.  430,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  430;  fifth 
foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39  R.  R.  R. 
767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  first  foot-note  of  United  Rys., 
etc..  Co.  V,  Kolken  (Md.),  39  R.  R.  R.  52,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  52;  second  head-note  of  Kraut  v.  Public  Service  Ry.  Co.  (N. 
J.).  44  R.  R.  R.  528,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  528;  second  head- 
note  of  Louisville  R.  Co.  v.  Sheehan  (Ky.),  44  R.  R.  R.  514,  67  Am. 
&  Eng.  R.  Cas.,  N.  S.,  514;  Blue  Grass  Traction  Co.  v.  Ingles  (Ky.), 
38  R.  R.  R.  205,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  205;  last  foot-note  of 
Horsman  v.  Brocton,  etc.,  R.  Co.  (Mass.),  37  R.  R.  R.  62,  60  Am. 
&  Eng.  R.  Cas.,  N.  S.,  62. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
way  as  between  street  cars  and  other  users  of  streets,  see  first  par- 
agraph of  second  foot-note  of  Deitch  v.  Trans  St.  Mary's  Traction 
Co.  (Mich.),  31  R  R.  R.  133,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  133, 
where  all  those  preceding  it  are  collected;  first  foot-note  of  Under- 
wood V,  Old  Colony  St.  Ry.  Co.  (R.  L),  42  R.  R.  R.  335,  65  Am.  & 
Eng.  R,  Cas.,  N.  S..  335;  second  head-note  of  Farris  v.  Boston  Elev. 
R.  Co.  (Mass.),  44  R.  R.  R.  511,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 

For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
foot-note  of  Adams  v.  Camden  &  S.  R.  Co.  (N.  J.),  8  R.  R.  R.  790, 
31  Am.  &  Eng.  R.  Cas.,  M.  S.,  790,  where  all  those  preceding  it  are 
collected:  Missouri,  etc.,  R.  Co.  v,  Horton  (Okl),  44  R.  R.  R.  542, 
67  lAm.  &  Eng.  R.  Cas.,  N.  S.,  542;  first  head-note  of  Kraut  v.  Public 
Service  R.  Co.  (N.  J.),  44  R.  R.  R.  528,  67  Am.  &  Eng.  R.  Cas..  N. 
S..  528;  Farris  v.  Boston  Elev.  R.  Co.  (Mass.),  44  R.  R.  R.  511.  67 
Am.  &  Ens:.  R.  Cas..  N.  S..  511;  last  foot-note  of  Mullen  v.  Boston 
Elev.  R.  (Mass.),  42  R.  R.  R.  217,  65  Am.  &  Eng.  R.  Cas..  N.  S.. 
■217;  first  foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39 
R.  R.  R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  first  foot-note  of 
Mathews  v.  Rhode  Island  Co.  (R.  I.).  38  R.  R.  R.  666,  61  Am.  & 
Ensr.  R.  Cas.,  N.  S.,  666. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
those  in  charge  of  street  cars  to  lookout  in  order  to  avoid  collisions 
with  other  users  of  streets,  see  South,  etc.,  R.  Co.  v,  Crutcher  (Ky.), 
33  R.  R.  R.  199.  58  Am.  &  Eng.  R.  Cas.,  N.  S..  199.  where  all  those 
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exercise  of  ordinary  care  and  watchfulness  should  discover,  that  the 
driver  of  a  smaller  vehicle  is  about  to  cross  the  track  at  a  street 
crossing  in  front  of  such  car,  it  is  the  motorman's  duty  to  use  ordi- 
nary vigilance  to  stop  or  check  the  car  in  order  to  avoid  a  collision; 
and  the  fact  that  such  driver  may  have  omitted  to  look  for  the  ap- 
proach of  the  car  will  not,  as  matter  of  law,  defeat  his  right  to  re- 
cover for  injury  from  a  collision  with  such  car  if  the  motorman  has 
not  used  such  vigilance. 
(Syllabus  by  the  Court.) 

'  Error  to  Circuit  Court,  Jefferson  County. 

Action  by  the  administrator  of  William  Brandon,  deceased, 
against  the  Steubenville  &  Wheeling  Traction  Company.  Judg- 
ment for  defendant  was  reversed  by  the  circuit  court,  and  it 
brings  error.    Affirmed. 

The  action  below  was  by  the  administrator  of  William  Bran- 
don, deceased,  against  the  Steubenville  &  Wheeling  Traction  Com- 
pany to  recover  for  the  alleged  unlawful  killing  of  the  deceased 
occasioned  by  a  collision  between  a  car  of  the  company  and  an 
express  wagon  in  \vhich  Brandon  was  at  the  time  riding;  the  ac- 
cident occurring  at  a  street  crossing.  By  direction  of  the  court, 
given  at  the  conclusion  of  the  plaintiff's  evidence,  the  jury  re- 
turned a  verdict  for  the  defendant,  and  judgment  followed.  This 
judgment  was  reversed  by  the  circuit  court,  and  the  cause  re- 
manded for  a  new  trial.  Error  is  prosecuted  to  this  court  by  the 
company.     Further  facts  are  stated  in  the  opinion. 

Erskine  &  Smith,  of  Steubenville,  for  plaintiff  in  error. 
A.  C.  Lewis  and  /.  O.  Naylor,  both  of  Steubenville,  for  defend- 
ant in  error. 


preceding  it  are  collected;  foot-note  of  Flaherty  v,  Butte  Elect.  R. 
Co.  (Mont.),  41  R.  R.  R.  110,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  110; 
foot-note  of  Kiley  v.  Boston  Elev.  R.  Co.  (Mass.),  40  R.  R.  R.  73, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  73;  Louisville  R.  Co.  v.  Sheehan  (Ky.), 
44  R.  R.  R.  514,  67  Am.  &  Eng.  R.  Cas.,  N.  S..  514;  first  paragraph 
of  last  foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Car.},  39  R.  R- 
R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  last  foot-note  of  Stew- 
art V.  Omaha,  etc.,  R.  Co.  (Neb.),  39  R.  R.  R.  298.  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  298;  first  paragraph  of  first  foot-note  of  United  Rys.. 
etc.,  Co.  V.  Kolken  (Md.),  39  R.  R.  R.  52,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  52. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  the  contributory  negligence  of  a  highway  traveller  in  at- 
tempting to  cross  railway  tracks  and  the  negligence  of  those  in 
charge  of  a  train  or  street  car  in  not  avoiding  a  collision  with  him 
after  they  should  have  discovered  his  peril,  see  last  foot-note  of 
Schoonover  v.  Baltimore,  etc.,  R.  Co.  (W.  Va.),  43  R.  R.  R.  530.  66 
Am.  &  Eng.  R.  Cas.,  N.  S.,  530;  last  paragraph  of  foot-note  of  Hines 
V.  Norfolk,  etc.,  R.  Co.  (N.  Car.),  42  R.  R.  R.  729,  65  Am.  &  Eng.  R. 
Cas.,  N.  S.,  729;  third  foot-note  of  Elliott  v.  New  York,  etc..  R.  Co. 
(Conn.),  42  R.  R.  R.  715,  65  Am.  &  Eng.   R.  Cas.,  N.   S.,  715. 
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Spear,  J.  (after  stating  the  facts  as  above).  The  petition 
charged  that  at  the  time  of  the  collision  the  car — a  large  passen- 
ger car — was  being  operated  on  the  street  negligently,  carelessly, 
and  recklessly  and  at  a  high  and  dangerous  rate  of  speed;  that 
the  motorman  was  not  on  the  lookout  for  persons  and  vehicles 
approaching  the  street  crossing;  that  he  did  not  have  the  car 
under  proper  control;  that  he  negligently  failed  to  sound  the 
gong  or  give  other  timely  or  any  warning  of  the  approach  of  the 
car  toward  the  street  crossing,  and,  had  the  motorman  approached 
the  crossing  with  his  car  under  proper  control  as  he  might  have 
had  it,  he  could  and  would  have  seen  the  wagon  in  ample  time 
to  have  stopped  or  so  checked  the  car  as  to  have  prevented  a  col- 
lision ;  and  that  when  finally  seeing  as  he  did  the  approach  of  the 
horse  and  wagon  and  that  they  were  about  to  be  driven  across 
the  track,  and  upon  seeing  as  he  did  the  perilous  position  Bran- 
don was  in  because  of  the  high  rate  of  speed  of  the  car,  the  mo- 
torman could  have  stopped  or  checked  the  car  by  the  exercise  of 
ordinary  care  and  thus  averted  the  injury,  but  said  motorman 
nevertheless  carelessly,  negligently,  and  recklessly  failed  to  ex- 
ercise such  care.  The  answer  was  a  general  denial  and  the  plea 
of  contributory  negligence,  which  was  denied  by  the  reply. 

The  question   presented,   therefore,   was   whether  or  not   the 
plaintiff's  evidence  sufficiently  supported  his  case  to  give  him  a 
right  to  go  to  the  jury.    The  court  of  common  pleas  was  of  opin- 
ion that  it  did  not ;  the  circuit  court  held  that  it  did.    We  are  of 
opinion  that,  in  this  difference  of  opinion,  the  circuit  court  was 
right.    The  accident  occurred  about  the  middle  of  the  forenoon 
of  November  28,  1907,  at  the  corner  of  Washington  and  Third 
streets   in  a  much  frequented   part  of  the  city    of  Steubenville. 
Each  street  is  60  feet  in  width.    The  car  track  was  in  the  middle 
of  Third  street.    The  car  was  approaching  the  crossing  from  the 
south  at  a  rapid  rate  of  speed,  one  witness  fixing  it  at  15  miles 
an  hour,  and  the  wagon  was  approaching  on  Washington  street 
from  the  west.    It  was  a  bright,  clear  day.    The  deceased,  with 
a  companion  (one  Maxwell),  a  young  man,  was  driving  a  covered 
one-horse  express  wagon,  loaded  with  divers  articles  of  merchan- 
dise.   He  was  driving  at  a  very  slow  jog  trot,  scarcely  above  a 
walk.     At  that  point,  and  approaching  the  crossing,    there  is  a 
slight  downgrade  in  the  direction  the  wagon  was  going.     From 
any  point  on  Third  street  in  the  neighborhood  of  the  crossing  a 
car  could   have  been  seen  several  hundred  feet  distant.     Third 
street  for  some  distance  both  ways  from  the  crossing  was  built 
up  with  business  places  and  residences.    The  horse's  head  could 
have  been  seen  by  the  motorman,  had  he  been  looking  in  that  di- 
rection, as  soon  as  it  appeared  at  the  junction  of  the  two  streets. 
The  horse  had  gotten  over  the  car  track  before  the  impact  and 
thus  escaped  serious  harm.    The  car  struck  the  wagon  about  the 
front  wheels.    The  wagon  was  thus  loosened  from  the  horse  and 
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was  shoved  sideways  and  in  front  of  the  car.  The  car  was 
stopped  in  about  three  lengths  of  itself,  and  the  wagon  in  about 
half  that  distance.  Brandon  was  thrown  under  the  car  and  hor- 
ribly mangled  and  instantly  killed.  The  companion  was  thrown 
up  so  that  the  car  passed  under  him  and  he  was  landed  some  dis- 
tance away  unconscious,  though  not  fatally,  and  perhaps  not 
seriously,  injured. 

[1,  2]  There  seems  no  substantial  question  but  that  the  plain- 
tiff's evidence,  if  believed,  showed  a  case  of  actionable  negligence 
unless  we  are  to  assume  that  the  company  had  a  right  to  operate 
its  car  at  a  dangerous  rate  of  speed  without  warning  of  approach 
at  crossings,  and  thus  throw  all  the  burden  of  care  on  the  traveler 
seeking  to  cross  a  street  on  which  the  track  is  laid  and  the  car 
operated.  This  we  are  not  ready  to  concede.  Each  party  had 
an  equal  right  to  use  the  street  at  the  crossing,  making  due  al- 
lowance for  the  fact  that  the  car  runs  upon  a  fixed  track,  and  by 
reason  of  its  greater  weight  being  less  easy  to  stop  than  the 
smaller  vehicle.  A  duty  to  be  on  the  lookout  to  avoid  danger  is 
just  as  fully  imposed  on  the  motorman  operating  a  car  as  upon 
the  driver  of  another  vehicle,  and  a  street  car  company  must  op- 
erate its  cars  with  reference  to  the  rights  of  others  traveling  on 
the  street.  The  only  different  right  which  the  railway  company 
has  arises  from  the  necessity  of  the  car  confining  its  travel  to  the 
tracks,  and  the  consequent  inability  to  turn  out  to  avoid  collision. 
Furthermore,  the  duty  is  imposed  on  the  company  to  so  operate 
its  cars  as  to  keep  them  under  control  at  street  crossings  in  order 
thereby,  so  far  as  may  be,  to  avoid  injury  to  those  first  reaching 
the  crossing  and  exercising  their  right  to  cross.  So  that,  unless 
the  evidence  disclosed  a  case  of  contributory  negligence  as  matter 
of  law,  the  case  should  have  been  given  to  the  jury  under  proper 
instructions. 

[3]  The  duty  by  one  intending  to  cross  a  street  car  track  to 
look  for  the  approach  of  a  car  before  attempting  to  cross  has  not 
yet  been  held  by  this  court  to  be  an  absolute  duty,  and  its  omis- 
sion negligence  as  matter  of  law.  The  rule  in  this  state  as  to 
vigilance  on  the  part  of  one  about  to  cross  a  known  steam  rail- 
road track  was  established  by  this  court  in  C,  C.  &  C.  R.  Co.  v. 
Crawford,  24  Ohio  St.  631,  15  Am.  Rep.  633.  It  is  to  the  effect 
that  ordinary  prudence  requires  one  about  to  cross  a  track  of  a 
steam  railroad  to  use  his  faculties  of  hearing  and  seeing  to  avoid 
injury,  and  the  omission  to  do  so,  without  reasonable  excuse 
therefor,  is  negligence  which  will  defeat  a  recovery  for  an  injury 
to  which  such  negligence  contributed ;  but  such  omission  will  not 
defeat  the  action  if  by  due  diligence  in  their  use  the  consequence 
of  defendant's  negligence  would  not  have  been  avoided,  nor  will 
a  failure  be  regarded  as  negligence  if,  under  all  the  circumstances, 
a  person  of  ordinary  prudence  would  be  justified  in  omitting  to 
use  them,  the  question  of  negligence  and  contributory  negligence 
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being  a  mixed  question  of  law  and  fact  to  be  decided  by  the  jury 
unless  the  circumstances  of  the  case  admit  of  no  rational  infer- 
ence but  that  of  negligence.  The  effect  of  the  entire  holding  is 
that  the  omission  to  look  is  not  negligence  in  all  cases  and  as  mat- 
ter of  law,  and  it  remains  the  law  of  Ohio  to-day,  though  there 
are  a  number  of  decisions  of  courts  of  other  states,  notably 
Massachusetts,  which  appear  to  hold  a  more  rigid  rule.  It  is  the 
Ohio  rule  respecting  the  crossing  of  a  steam  road,  and,  for  a 
much  stronger  reason  the  rule  as  to  crossing  a  street  railway 
track.  Whether  Brandon  looked  or  not  is  not  clearly  shown 
either  way  by  the  testimony.  Even  though  omission  to  look  be 
regarded  as  negligence,  yet  we  are  not  to  presume  negligence  on 
the  driver's  part  in  the  absence  of  proof  which  establishes  it,  for 
negligence  is  not  presumed  against  either  party.  It  is  possible 
he  did  look  and,  mistaking  the  speed  of  the  car,  thought  he  could 
safely  cross,  thus  attempting  to  exercise  an  undoubted  right  in 
a  public  street.  If  he  did,  it  would  be  a  question  for  the  jury 
whether  a  man  of  ordinary  prudence,  situated  as  he  was  then 
situated,  would  have  done  as  he  did.  But,  if  this  is  not  so,  still 
Brandon  had  the  right  to  assume  that  a  car  would  not  be  running 
at  a  high  and  dangerous  rate  of  speed,  and  without  signal  or 
alarm,  and  beyond  control,  and  to  act  on  that  assumption  on  ap- 
proaching the  crossing.  The  driver  of  such  a  vehicle  is  not,  in 
the  use  of  the  street,  a  trespasser,  nor  a  licensee,  but  one  pursu- 
ing an  undoubted  right,  and  the  question  always  is.  Did  he,  in  the 
pursuing  of  that  right,  exercise  ordinary  care?  Nor  is  he  bound 
to  refrain  from  going  upon  the  crossing  merely  because  a  street 
car  is  in  sight.  If  he  reaches  the  crossing  first  he  is  entitled  to 
cross  unless  it  should  appear  that  the  car  is  in  5uch  close  prox- 
imity, and  traveling  at  such  speed,  as  to  make  it  impracticable  to 
check  the  same  in  order  to  permit  him  to  cross  in  safety.  It  was 
possible  for  the  motorman,  had  he  been  in  the  exercise  of  ordi- 
nary care,  to  see  the  horse  before  Brandon,  sitting  back  in  the 
wagon,  could  see  the  car.  As  before  stated,  Brandon  was  not 
bound,  as  matter  of  law,  to  anticipate  negligence  on  the  part  of 
the  motorman  even  though  he  knew,  as  apparently  he  did,  that 
there  was  a  track  on  Third  street  and  that  cars  were  at  intervals 
operated  both  ways  thereon.  It  is  not  negligence  in  the  driver 
of  a  vehicle  to  attempt  to  cross  a  street  car  track  ahead  of  an 
approaching  car  so  far  away  that  by  the  exercise  of  reasonable 
vigilance  on  the  part  of  the  motorman  it  might  be  stopped  or 
checked  before  reaching  the  crossing. 

But,  assuming  that  Brandon  was  guilty  of  some  negligence  in 
driving  on  the  track,  yet  if  the  motorman,  in  the  exercise  of  even 
ordinary  care,  after  he  saw  the  horse  and  appreciated  Brandon's 
peril,  had  time  and  opportunity  to  avoid  the  possible  conse- 
quences by  checking  the  car,  and  neglected  to  so  exercise  such 
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care,  such  neglect  would  be  negligence  and  might  properly  be  re- 
garded as  the  proximate  cause  of  the  injury. 

Such  a  situation  presents  a  case  where  different  minds  might 
reach  opposite  conclusions,  and  thus  was  a  proper  case  for  a 
jury  under  proper  instructions. 

Judgment  affirmed. 

Johnson,  Donahue,  and  O'Hara,  JJ.,  concur. 
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(Supreme  Court  of  Colorado,  June  3,  1912.     Rehearing  Denied  Dec 

9,  1912.) 

[128   Pac.   Rep.   460.] 

Street  Railroads^Collision  with  Traveler— Negligence— Questions 
for  Jury. — Excessive  speed  of  a  street  car  that  struck  an  automo- 
bile, the  failure  to  sound  a  gong  or  bell,  and  the  passing  of  cars  at 
a  street  intersection,  all  contrary  to  ordinance,  are  each  sufficient  to 
warrant  a  jury  in  finding  that  a  street  car  company  was  negligent. 

Negligence  —  Contributory  Negligence  —  Effect.  —  Unless  it  is,  or 
should  be,  observed  by  a  defendant  in  time  to  avert  its  consequences, 
by  the  exercise  of  reasonable  care,  negligence  of  the  plaintiff  that 
directly  contributes  to  an  injury,  and  without  which  the  injury  would 
not  have  occurred,  will  preclude  a  recovery. 

Negligence — Contributory  Negligence — Questions  for  Jury.— The 
question  whether  contributory  negligence  is  proved  is  one  for  the 
jury,  except  in  the  clearest  of  cases  where  the  facts  are  undisputed, 
and  it  is  plain  that  all  intelligent  men  can  draw  but  one  inference 
from  them. 

Street  Railroads  —  Operation  —  Duty  at  Street  Crossings.  —  The 
measure  of  duty  of  both  the  driver  of  an  automobile  and  a  street 
car  company  at  a  crowded  crossing  was  that  of  ordinary  and  rea- 
sonable care  under  all  the  circumstances. 

Street  Railroads — Injury  to  Traveler — Contributory  Negligence- 
Reasonable  Care. — In  an  action  by  the  driver  of  an  automobile  for 
injuries  in  a  collision  with  a  street  car,  the  question  of  plaintiffs 
negligence  in  crossing  the  tracks  close  behind  a  street  car  at  a  street 
crossing  held,  under  the  evidence,  for  the  jury. 

Street  Railroads — Injury  to  Traveler — Contributory  Negligence— 
Street  Crossings.* — The  duty  to  stop,  look,  and  listen  is  not  rigidly 
applied  in  the  case  of  street  railways. 

Negligence — Contributory  Negligence  —  Personal  In  juries  —  Meas- 
ure of  Care. — Plaintiff  in  a  personal  injury  action  need  not  be  en- 
tirely free  from  negligence,  for  that  would  make  the  measure  of  his 
duty  extraordinary  care,  and  he  need  exercise  only  reasonable  care. 


♦See  first  foot-note  of  preceding  case. 
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Death — Contributory  Negligence  of  Plaintiff — Imputation  to  Plain- 
tiff Wife. — Under  Gen.  Laws  1877,  §  877,  providing  that  actions  for 
the  death  of  a  child  should  be  brought  by  the  father  and  mother, 
and  the  Code  provision  that  it  might  be  brought  by  the  father, 
though  the  father  is  a  necessary  party,  the  mother  was  not,  but 
she  is  a  proper  party  to  protect  her  half  interest  in  the  judgment, 
which  is  her  separate  property,  and  the  father,  whether  suing  alone 
or  jointly  with  her,  is  suing  for  the  mother  as  well  as  himself,  and 
his  contributory  negligence  cannot  be  imputed  to  her. 

Negligence— Imputed  Negligence — Husband  and  Wife.f — The  neg- 
ligence of  the  husband  is  not  imputed  to  the  wife  unless  he  is  her 
agent  in  the  matter  at  hand,  or  they  are  jointly  engaged  in  the  pros- 
ecution of  a  common  enterprise. 

Death — Action — Contributory  Negligence  of  Plaintiff 4 — In  an  ac- 
tion by  a  father  for  death  of  a  child,  the  defendant  can  plead  con- 
tributory negligence  of  the  father  as  a  defense  as  to  him. 

En  Banc.  Error  to  District  Court,  City  and  County  of  Den- 
ver; George  W.  Allen,  Judge. 

Action  by  Joseph  W.  Phillips  and  another  against  the  Denver 
City  Tramway  Company.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.     Reversed. 

Sterling  B,  Toney,  Henry  V.  Johnson,  and  R,  Burge  Toney, 
all  of  Denver,  for  plaintiffs  in  error. 

Gerald  Hughes  and  Howard  S,  Robertson,  both  of  Denver,  for 
defendant  in  error. 

MussER,  J.  The  following  facts  are  disclosed  by  plaintiffs* 
evidence:  Fifteenth  street,  in  the  city  of  Denver,  runs  in  a 
northwesterly  and  southeasterly  direction,  and  Champa  street 
in  a  northeasterly  and  southwesterly  direction,  crossing  Fifteenth 
street  at  right  angles.  For  convenience,  we  will  speak  of  the  di- 
rection of  Fifteenth  street  as  northerly  and  southerly,  and  that 
of  Champa  street  as  easterly  and  westerly.    They  intersect  in  the 

tSee  Galloway  v.  Detroit  United  Railway  (Mich.),  44  R.  R.  R. 
580,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  580;  Kneeshaw  v.  Detroit  United 
Railway  (Mich.),  44  R.  R.  R.  492,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  492; 
extensive  note,  10  R.  R.  R.  114,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  114; 
last  foot-note  of  Moon  v.  St.  Louis  Trans.  Co.  (Mo.),  43  R.  R.  R. 
190,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  190;  first  foot-note  of  Walsh  v. 
Altoona.  etc.,  R.  Co.  (Pa.),  43  R.  R.  R.  167,  66  Am.  &  Eng.  R.  Cas., 
N  S..  167;  Field  v.  Spokane,  etc.,  R.  Co.  (Wash.),  42  R.  R.  R.  686, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  686;  Flynn  v.  Chicago  City  R.  Co. 
(111.),  41  R.  R.  R.  627.  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  627. 

tSee  foot-note  of  Richmond,  etc.,  R.  Co.  v.  Martin  (Va.),  13  R. 
R.  R.  435,  36  Am.  &  Eng.  R.  (ias.,  N.  S.,  435,  where  all  the  authori- 
ties on  the  subject  in  this  series,  preceding  it,  are  collected;  first 
foot-note  of  Louisville,  etc.,  R.  Co.  r.  Wilkin  (Ky.),  41  R.  R.  R.  407, 
64  Am.  &  Eng.  R.  Cas,,  N.  S.,  407. 

45  R  R  R— 22 
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business  part  of  Denver.  The  defendant's  double-track  electric 
street  railway  runs  on  Fifteenth  street.  Mr.  Phillips,  one  of  the 
plaintiffs,  was  driving  an  automobile  between  Curtis  and  Champa 
streets  southerly  on  Fifteenth.  His  two  young  daughters  and 
their  uncle  were  in  the  rear  seat  of  the  automobile.  The  auto- 
mobile was  following  a  car  going  in  the  same  direction  on  the 
westerly  track,  -and  the  former  was  between  the  curb  and  this 
track.  When  the  car  reached  the  northerly  intersection  line  of 
Fifteenth  and  Champa,  the  automobile  was  about  six  feet  behind 
or  about  even  with  the  rear  end  of  the  car,  and  both  were  moving 
at  about  the  same  speed — from  three  to  five  miles  an  hour.  The 
speed  of  the  automobile  was  slackened,  and  Phillips  turned  it  to 
his  left  to  cross  into  Champa  and  go  to  Sixteenth  street.  When 
the  automobile  was  turned  it  was  about  within  the  intersection 
of  the  two  streets,  and  the  car  that  had  been  followed  was  about 
15  feet  from  the  northerly  intersection  line.  The  automobile 
turned  to  the  left  behind  the  south-bound  car  diagonally  across 
Champa,  and  just  as  it  reached  the  westerly  rail  of  the  easterly 
track  it  was  struck  by  a  north-bound  car  running  on  the  easterly 
track,  which  was  not  seen  in  time  to  prevent  a  collision.  The 
occupants  of  the  rear  seat  of  the  automobile  were  thrown  out, 
and  one  of  the  little  girls,  five  years  of  age,  was  killed.  When 
the  collision  occurred,  the  southerly  bound  car  had  not  quite 
passed,  or  was  just  passing  out  of  the  intersection,  and  the  car 
that  struck  the  automobile  had  passed  the  other  within  the  inter- 
section. No  bell  or  gong  was  sounded.  The  car  that  struck  the 
automobile  was  moving  at  the  rate  of  from  15  to  20  miles  an  hour. 
There  was  direct  evidence  by  a  witness  who  stood  near  that  the 
southerly  bound  car  obstructed  the  view  of  the  one  northerly 
bound.  The  ordinance  granting  a  franchise  on  the  streets  to 
the  defendant  company  provided  that  cars  should  not  be  run  in 
that  part  of  the  city  faster  than  10  miles  an  hour.  Another  ordi- 
nance provided  that  a  gong  or  bell  should  be  sounded  on  every 
street  car  when  approaching  any  street  crossing  within  a  distance 
not  exceeding  60  feet  from  the  crossing,  and  that  such  gong  or 
bell  should  be  sounded  whenever  the  motoneer  would  have  rea- 
son to  believe  that  there  was  danger  of  the  car  running  against 
a  vehicle.  Another  ordinance  provided  that  two  cars  going  in 
opposite  directions  should  not  pass  each  other  upon  any  street 
intersection,  but  that  the  car  farthest  from  the  intersecting  street 
should  stop  and  remain  until  the  approaching  car  should  have 
entirely  passed  the  intersection.  Julia  W.  Phillips,  the  other 
plaintiff,  was  the  mother  of  the  little  girl  who  was  killed.  She 
was  not  in  the  automobile,  and  there  is  no  evidence  showing  that 
she  had  anything  to  do  with  her  daughter  being  therein  at  the 
time,  or  as  to  where  or  how  it  was  driven. 

At  the  close  of  plaintiffs'  case,   on  motion  of  the   defendant, 
the  court    directed  the  jury  to  return  a  verdict   in  favor  of  the 
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latter.  Such  verdict  was  returned,  and,  after  overruling  a  mo- 
tion for  a  new  trial,  judgment  was  entered  on  the  verdict  in  favor 
of  the  defendant  and  against  the  plaintiffs.  To  review  that  judg- 
ment and  the  rulings  of  the  court,  this  writ  of  error  is  prosecuted. 
The  defendant,  in  its  answer,  set  up  contributory  negligence,  on 
the  part  of  Joseph  W.  Phillips,  as  a  defense,  and  it  is  now  urged 
that  such  contributory  negligence  appeared  as  a  matter  of  law, 
and  for  that  reason  the  lower  court  was  right  in  directing  a  ver- 
dict for  defendant.  A  mass  of  authorities  are  cited,  pro  and  con, 
on  this  question ;  but  we  think  the  decisions  of  our  own  court  are 
amply  sufficient  here.  Each  case  is  to  be  governed  by  its  own 
facts,  and  no  two  cases  are  alike. 

[1]  The  excessive  rate  of  speed  at  which  the  car  that  struck 
the  automobile  was  going,  the  failure  to  sound  a  gong  or  bell,  and 
the  passing  of  the  cars  within  the  intersection,  all  contrary  to 
ordinances,  are  each  sufficient  to  warrant  a  jury  in  finding  that 
the  defendant  was  guilty  of  actionable  negligence.  Denver,  etc., 
R.  R.  V.  Ryan,  17  Colo.  98,  28  Pac.  79.  It  is  plain  from  the  facts 
of  this  case  that  if  the  colliding  car  had  remained  without  the 
intersection  on  the  opposite  side  of  the  street,  as  the  ordinance 
required  it  to  do,  the  accident  would  not  have  happened. 

[2]  Unless  it  is  observed  or  should  be  observed  by  a  defend- 
ant in  time  to  avert  its  consequences,  by  the  exercise  of  reason- 
able care,  negligence  of  the  plaintiff,  that  directly  contributes  to 
the  production  of  an  injury  and  without  which  the  injury  would 
not  have  occurred,  will  preclude  a  recovery.  Jackson  v.  Crilly, 
16  Colo.  103,  26  Pac.  331 ;  Gregoric  v,  Percy,  etc.,  Co.,  122  Pac. 
785. 

[3]  The  question  whether  such  contributory  negligence  has 
been  proven  is  usually  one  for  the  jury.  Under  all  the  authori- 
ties, it  is  only  in  the  clearest  of  cases,  when  the  facts  are  undis- 
puted and  it  is  plain  that  all  intelligent  men  can  draw  but  one 
inference  from  them,  that  the  question  is  ever  one  of  l<iw  for  the 
court.  Denver  Co.  v,  Wright,  47  Colo.  366,  107  Pac.  1074 ;  Colo. 
Co.  V,  Chiles,  SO  Colo.  191,  114  Pac.  661;  Williams  v.  Sleepy 
Hollow  M.  Co.,  37  Colo.  62,  86  Pac.  337,  72  L.  R.  A.  (N.  S.) 
1170,  11  Ann.  Cas.  111. 

[4]  The  measure  of  duty  of  both  parties  in  this  case  was  that 
of  ordinary  and  reasonable  care  under  all  the  facts  and  circum- 
stances. Nichols  V,  C,  B.  &  Q.  R!  R.  Co.,  44  Colo.  501,  98  Pac. 
808;  Colo.  Co.  v.  Chiles,  supra. 

The  standard  of  duty  in  such  cases  is  variable,  depending  alto- 
gether upon  the  particular  facts  and  circumstances,  and  it  has 
been  said  by  this  court  that  in  such  a  case  the  question  of  negli- 
gence is  always  one  for  the  jury.  In  Williams  v.  Sleepy  Hollow 
M.  Co.,  supra,  where,  on  page  69  of  37  Colo.,  page  339  of  86 
Pac.  (72  L.  R.  A.  [N.  S.]  1170,  11  Ann.  Cas.  HI),  it  was  said: 
'*N^ligence   in  a  particular   case  is  generally  a  matter    for  the 
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jury  to  determine,  and  it  is  always  so  when  the  measure  of  duty 
is  ordinary  and  reasonable  care.    In  such  cases  the  standard  of 
duty  is  variable.'*    And  on  page  70  of  37  Colo.,  page  340  of  86 
Pac.  {72  L.  R.  a.  [N.  S.]   1170,  11  Ann.  Cas.  Ill),  this  court 
said :    "The  standard  of  duty  in  cases  of  this  character  is  variable. 
It  cannot  be  determined  as  a  matter  of  law  what  is  and  what  is 
not  a  compliance  with  the  duty  of  one  who  is  bound  to  exercise 
ordinary  care  under  the  circumstances.    What  may  be  negligence 
under    some  circumstances    and  conditions    may  not   be  under 
others.    It  is  not  a  fact  to  be  testified  to,  but  can  only  be  inferred 
from  the  res  gestae,    from  the  facts  given  in  evidence ;   hence  it 
may  generally  be  said  to  be  a  conclusion  of  fact  to  be  drawn  by 
the  jury  under  proper  instructions  from  the  court.    It  is  always 
so  where  the  conclusion  is  fairly  debatable  or  rests  in  doubt.    It 
is  only  where  there  is  an  entire  absence  of  testimony  tending  to 
establish    the  case  that  a  nonsuit  may   properly  be  ordered  or  a 
verdict  directed."    And  this  court,  beginning  on  page  71  of  37 
Colo.,  page  340  of  86  Pac.  {72  L.  R.  A.  [N.  S.]  1170,  11  Ann. 
Cas.  Ill),  quoted  with  approval  from  Railroad  Co.  v.  Van  Stein- 
burg,  17  Mich.  120,  where  Chief  Justice  Cooley  said:    "The  case, 
however,  must  be  a  very  clear  one  which  would  justify  the  court 
in  taking  upon  itself  this  responsibility ;  for,  when  the  judge  de- 
cides that  a  want  of  due  care  is  not  shown,  he  necessarily  fixes 
in  his  own  mind  the  standard  of  ordinary  prudence,  and,  measur- 
ing the  plaintiff's  conduct  by  that,  turns  him  out  of  court  upon 
his  opinion  of  what  a  reasonably  prudent  man  ought  to  have  done 
under  the  circumstances.      He  thus  makes  his  own    opinion  of 
what  would  be  generally  regarded  as  prudence  a  definite  rule  of 
law.     It  is  quite  possible  that  if  the  same  question  of  prudence 
were  submitted  to  a  jury  collected  from  the  different  occupations 
of  society,  and  perhaps  better  competent  to  judge  of  the  common 
opinion,  he  might  find  them  differing  with  him  as  to  the  ordinary 
standard  of  proper  care.     The  next  judge  trying  a  similar  case 
may  also  be  of  a  different  opinion,  and,  because  the  case  is  not 
clear,  hold  that  to  be  a  question  of  fact  which  the  first  has  niled 
to  be  one  of  law.    Indeed,  I  think  the  cases  are  not  so  numerous 
as  has  been  sometimes  supposed  in  which  a  judge  could  feel  at 
liberty  to   take  the  question    of  the   plaintiff's  negligence   away 
from  the  jury.    The  judge,  it  is  said  in  one  case,  is  not  bound  to 
submit  to  a  jury  the  propriety  of  a  particular  course,  when  it  is 
perfectly  notorious  that  all  prudent  men  conduct  their  own  af- 
fairs differently.      The  uniformity    of  the  conduct    of  business 
men  becomes  a  rule  of  law.     But  while  there  is  any  uncertainty, 
it  remains    a  matter  of  fact  for    the  consideration  of    the  jur)*. 
Briggs  V,  Taylor,   28  Vt.  183.      The  difficulty  in  these  cases  of 
negligent  injuries  is  that  it  very  seldom  happens  that  injuries  are 
repeated  under  the  same  circumstances,  and  therefore  no  common 
standard  of  conduct  by  prudent  men  becomes  fixed  or  known." 
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And  this  court,  on  page  73  of  37  Colo.,  page  341  of  186  Pac.  (72 
L.  R.  A/[N.  S.]  1170,  11  Ann.  Cas.  Ill),  referring  to  its  rea- 
soning from  which  we  have  largely  quoted,  says:  "The  fore- 
going reasoning  to  a  large  extent  applies  to  the  doctrine  of  con- 
tributory negligence.  It  is  only  in  the  clearest  cases  that  the 
court  should  usurp  the  functions  of  the  jury,  in  determining 
questions  of  negligence  or  contributory  negligence." 

In  Rimmer  v.  Wilson,  42  Colo.  180,  at  page  182,  93  Pac.  1110, 
this  court  said:  "Where  the  circumstances  are  such  that  men 
of  ordinary  intelligence  may  honestly  differ  as  to  the  question  of 
negligence,  it  must  be  left  to  the  jury,  and  it  is  always  a  question 
to  be  determined  by  that  body  when  the  measure  of  duty  is  ordi- 
nary and  reasonable  care/' 

Whether  the  rule  as  thus  announced  has  been  applied  by  this 
court  need  not  be  inquired  into,  for  certain  it  is  that  in  particular 
cases  where  this  court  has  held,  as  a  matter  of  law,  that  contribu- 
tory negligence  precluded  recovery,  it  was  always  very  clear  and 
beyond  reasonable  doubt,  and  where  there  was  an  entire  want  of 
care  on  the  part  of  plaintiff,  or  an  inexcusable  failure  to  do 
something  which  the  law  said  should  be  done  under  the  circum- 
stances to  constitute  due  care,  it  is  equally  certain  that  this  court 
has  never  held  that  a  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  when  some  fact  or  element  was  present 
that  tended  to  lull  the  plaintiff  into  a  sense  of  safety  and  caused 
him  to  perform  or  fail  to  perform  the  act  or  acts  upon  which 
the  contributory  negligence  was  sought  to  be  predicated.  On  the 
contrary,  this  court  has  held  that  in  such  a  case  the  question  was 
one  for  the  jury.  Thus,  in  D.  &  R.  G.  R.  R.  Co.  v.  Gustafson, 
21  Colo.  393,  41  Pac.  505,  a  traveler  driving  a  team  stopped  close 
to  a  railroad  track  to  await  the  passage  of  a  freight  train.  When 
it  had  passed,  a  flagman  signaled  him  to  come  on.  Without  ex- 
ercising any  more  care  whatever,  the  traveler  drove  on  the  track 
and  was  struck  by  an  approaching  train,  which  he  could  have 
seen  coming  100  feet  away  had  he  looked.  Reliance  on  the  signal 
of  the  flagman  was  the  exercise  of  some  care,  but  whether  enough 
to  constitute  due  care  was  for  the  jury.  The  signal,  without 
doubt,  lulled  him  into  a  sense  of  security.  So  with  the  position 
of  and  circumstances  surrounding  a  caboose  standing  in  the 
street,  as  shown  in  Colo.  Co.  v.  Chiles,  supra. 

[5]  In  the  present  case,  when  the  car  that  Phillips  was  follow- 
ing proceeded  into  and  across  the  street  intersection,  he  had  the 
right  to  assume  that  no  car  coming  on  the  easterly  track  would 
pass  it  until' the  southerly  bound  car  had  cleared  the  intersection 
on  the  opposite  side.  He  also  had  the  right  to  assume  that  cars 
would  be  moving  at  a  lawful  rate  of  speed,  and  that  a  gong  or 
bell  would  be  sounded  at  the  proper  time.  Denver  C.  T.  Co.  ^'. 
Martin,  44  Colo.  324,  98  Pac.  836;  Nichols  v.  C.  B.  &  Q.  R.  R. 
Co.,  supra. 
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These  assumptions,  which  he  had  the  right  to  make,  the  jury 
might  properly  regard  as  sufficient  to  induce  in  him  a  feeling  of 
safety  and  to  lull  any  apprehension  of  danger  in  turning  the  ve- 
hicle to  cross  the  street  as  he  did.  Reliance  upon  these  assump- 
tions was  the  exercise  of  some  care  the  same  as  reliance  upon 
the  signal  of  a  flagman  was  the  exercise  of  care  in  the  Gustafson 
Case;  but  whether  it  was  the  exercise  of  reasonable  care,  under 
the  attendant  circumstances,  was  for  the  jury.  It  must  also  be 
remembered  that  he  was  upon  a  street  more  or  less  congested  by 
traffic,  and  this  circumstance  called  for  quick  decision,  else  his 
stopping  might  impede  others  who  had  an  equal  right  to  the 
street,  or  tend  to  further  congest  traffic,  or  might  result  in  some 
one  else  running  into  the  automobile.  When  the  collision  took 
place,  the  jury  could  have  concluded  that  the  automobile  had  the 
right  to  be  where  it  was,  while  the  street  car  had  no  right  to  be 
there,  for  it  should  have  been  on  the  opposite  side  beyond  the 
intersection.  What  act  or  thing  could  Phillips  have  done  that 
the  law  says  should  be  done  in  order  that  the  care  exercised  by 
him  could  be  said  to  have  been  due  care  ?  The  law  does  not  name 
an  element  that  should  enter  into  the  due  care  required  in  this 
case. 

[6]  The  duty  to  stop,  look,  and  listen,  that  has  been  declared 
in  the  case  of  steam  railroads,  is  not  rigidly  applied  in  the  case 
of  street  railways.  Philbin  v,  Denver  C.  T.  Co.,  36  Colo.  331,  85 
Pac.  630;  Denver  C.  T.  Co.  v.  Martin,  supra. 

[7]  The  law  does  not  require  of  a  plaintiff  that  he  be  entirely 
free  from  negligence  or  want  of  caution,  for  that  would  make 
the  measure  of  his  duty  extraordinary  care.  What  it  requires 
is  that  he  shall  not  be  guilty  of  such  negligence  or  want  of  cau- 
tion as  will  amount  to  a  lack  of  due,  ordinary,  or  reasonable  care. 
The  mere  fact  that  a  plaintiff  might  have  been  more  vigilant  will 
not  excuse  the  wrongful  act  of  the  defendant  nor  preclude  the 
plaintiff  from  a  recovery,  for  the  vigilance  exercised  might,  never- 
theless, be  reasonable  care.  Western  Union  Tel.'  Co.  v.  Byser, 
2  Colo.  141;  Denver  C.  T.  Co.  v.  Wright,  supra.. 

When  all  the  facts,  circumstances,  and  law  of  this  case  are 
massed,  it  appears  that  the  car  Phillips  had  been  following  con- 
tinued across  the  street  intersection,  thus  conveying  to  him  the 
information  that  no  car  would  leave  the  opposite  side  of  the  in- 
tersection until  the  south-bound  car  had  reached  the  other  side; 
that  he  had  the  right  to  believe  that  a  bell  or  gong  would  warn 
him  of  any  approaching  car,  and,  hearing  none,  that  he  had  the 
right  to  assume  none  was  approaching ;  that  he  had  the  right  to 
believe  that  cars  would  move  at  a  lawful  rate  of  speed ;  that  he 
was  in  a  busy  part  of  the  city  where  the  nature  of  things  re- 
quired that  he  should  act  quickly  upon  the  appearances  pre- 
sented, and  those  appearances  cannot  be  said  to  have  not  been 
appearances    of  ordinary  safety;    that  the  law  did  not  demand 
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from  him  extraordinary  care,  but  only  such  as  was  ordinary  and 
reasonable,  nor  did  it  fix  an  element  that  should  enter  into  that 
ordinary  and  reasonable  care;  that  the  south-bound  car  ob- 
structed the  view  of  the  other  one;  and  further  that  the  jury 
could  conclude  that  he  had  a  right  to  be  where  he  was  when  the 
collision  occurred,  while  the  car  had  no  right  to  be  there. 

It  cannot  be  said,  as  a  matter  of  law,  that  he  did  not  act  as  an 
ordinarily  prudent  person  would  act,  surrounded  by  all  these  cir- 
cumstances. A  plaintiff  who  is  turned  out  of  court  in  such  a 
case  is  turned  out  upon  the  opinion  of  one  man,  as  Judge  Cooley 
said,  as  to  what  a  reasonably  prudent  man  would  do,  and  that 
opinion  is  made  a  definite  rule  of  law.  It  is  quite  possible  and 
altogether  probable  that  the  majority  of  men  would  have  done 
the  same  thing  under  the  same  circumstances.  It  is  quite  pos- 
sible that  if  the  same  question  of  prudence  were  submitted  to  a 
jury  gathered  from  the  different  avenues  of  life,  and  perhaps 
better  competent  to  know  the  common  opinion,  they  might  differ 
from  the  judge  as  to  the  ordinary  standard  of  care  under  the 
circumstances.  "The  next  judge  trying  a  similar  case  may  also 
be  of  a  different  opinion,  and,  because  the  case  is  not  clear,  hold 
that  to  be  a  question  of  fact  which  the  first  has  ruled  to  be  one 
of  law."  The  question  of  contributory  negligence  should  have 
been  submitted  to  the  jury  as  far  as  Mr.  Phillips  is  concerned. 

[8]  While  an  amendment  of  the  statute  under  which  such  an 
action  may'  be  brought  now  says  that  it  may  be  brought  by  the 
father  or  mother  (Sess.  Laws  1907,  p.  296),  the  statute,  as  it 
was  at  the  time  this  action  was  commenced,  provided  that  it 
should  be  brought  by  the  father  and  mother.  Gen.  Laws  1877, 
p.  343.  At  the  same  time  the  Code  provided  that  an  action  for 
the  death  of  a  child  might  be  brought  by  the  father,  or,  in  case 
of  his  death  or  desertion  of  his  family,  by  the  mother.  Constru- 
ing the  act  of  1877  and  the  Code  provision  together,  this  court 
has  held  that  such  an  action  may  be  brought  by  the  father  alone 
or  by  the  father  and  mother,  gnd  that  while  the  mother  was  a 
proper  party  she  was  not  a  necessary  one.  If  not  joined  in  the 
action,  the  mother  might  apply  to  be  made  a  party,  and  such  ap- 
plication should  be  granted  for  the  purpose  of  protecting  her  in- 
terest in  the  judgment,  for  under  the  statute  the  mother  has  an 
equal  interest  in  the  judgment  with  the  father.  Pierce  v,  Con- 
ners,  20  Colo.  178,  37  Pac.  721,  46  Am.  St.  Rep.  279. 

It  follows  that  in  a  case  like  the  present  one,  where  the  father 
is  living  and  has  not  deserted  his  family,  the  father  is  a  neces- 
sary party,  and  therefore,  as  the  mother  has  an  equal  interest 
in  the  judgment,  he  prosecutes  the  action  for  the  mother  as  well 
as  for  himself,  whether  suing  alone  or  jointly  with  her.  Her  in- 
terest in  the  judgment,  when  obtained,  is  her  sole  property  the 
same  as  any  other  property  of  the  wife  is  her  sole  and  separate 
property  and  subject  to  her  sole  control  in  this  state.    The  con- 
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tributory  negligence  alleged  in  the  answer  is  that  of  the  father 
alone ;  the  mother  is  not  connected  with  it  in  any  way,  either  by 
herself  or  through  her  husband  as  her  agent. 

[9]  The  negligencje  of  the  husband  is  not  to  be  imputed  to  the 
wife  unless  he  is  her  agent  in  the  matter  in  hand,  or  they  are 
jointly  engaged  in  the  prosecution  of  a  common  enterprise.  The 
mere  existence  of  the  marital  relation  will  not  have  the  effect  to 
impute  the  negligence  of  the  husband  or  wife  to  the  other.  Davis 
^•.  Guarnieri,  45  Ohio  St.  470,  15  N.  E.  350,  4  Am.  St.  Rep.  548; 
Atl.,  etc.,  Co.  V,  Gravitt,  93  Ga.  369,  20  S.  E.  550,  26  L.  R.  A. 
553,  44  Am.  St.  Rep.  145 ;  Louisville,  etc.,  Co.  v.  Creek,  130  Ind. 
139,  29  N.  E.  481,  14  L.  R.  A.  733;  Chicago,  etc.,  Co.  v.  Spilker, 
134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218;  Donk  Bros.  C.  &  C. 
Co;  V.  Leavitt,  109  111.  App.  385. 

In  the  case  of  Louisville,  etc.,  Co.  v.  Creek,  supra,  it  was  said: 
"A  husband  and  wife  may,  undoubtedly,  sustain  such  relations 
to  each  other  in  a  given  case  that  the  negligence  of  one  will  be 
imputed  to  the  other.  The  mere  existence  of  the  marital  rela- 
tion, however,  will  not  have  that  effect.  In  our  opinion  there 
would  be  no  more  reason  or  justice  in  a  rule  that  would  in  cases 
of  this  character  inflict  upon  a  wife  the  consequences  of  her  hus- 
band's negligence,  solely  and  alone  because  of  that  relationship, 
than  to  hold  her  accountable  at  the  bar  of  eternal  justice  for  his 
sins  because  she  was  his  wife.'' 

In  the  case  of  Atlanta,  etc.,  Co.  v.  Gravitt,  supra,  the  question 
of  imputed  negligence,  in  its  various  phases,  is  thoroughly  dis- 
cussed, and  practically  all  the  authorities  are  cited  and  referred 
to.  In  that  case  the  negligence  of  the  father  contributed  to  the 
death  of  the  child,  and  the  suit  was  brought  under  the  statute  by 
the  mother  for  her  benefit.  The  court  said :  **Only  upon  the  idea 
of  identity  of  interest  could  the  act  of  one  be  regarded  as  that  of 
the  other.  We  have  already  shown,  that  the  rule  which  once  ob- 
tained, whereby,  upon  the  theory  of  identity'  or  agency,  the  n^- 
ligence  of  a  father  was  imputed  to  his  infant  child,  has  been  ut- 
terly repudiated  in  most  jurisdictions,  and  no  longer  has  any  firm 
footing  in  the  law  of  this  country.  The  same  reasons  which  have 
been  urged  against  the  injustice  and  harshness  of  that  rule  apply 
equally  well  to  so  indefensible  a  doctrine  as  that  which  would  seek 
to  charge  a  wife  with  the  negligence  of  the  husband,  simply  be- 
cause of  the  marital  relation  existing  between  the  two.  Like  the 
child,  the  wife  has  distinct,  individual  legal  rights,  which  cannot 
be  defeated  simply  by  showing  that  another,  to  whom  she  was  re- 
lated by  ties  of  wedlock,  but  over  whom  she  exercised  at  the  time 
no  control,  was  guilty  of  negligence  concurrent  with  that  of  the  de- 
fendant. Incidentally,  the  husband  might  derive  some  benefit  from 
a  recovery  by  her ;  indeed,  upon  her  death,  might  inherit  her  es- 
tate, including  the  money  so  recovered.  This,  however,  would  like- 
wise be  true  in  a  case  where  a  child  was  allowed  to  recover,  de- 
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spite  the  negligence  of  its  father ;  and  yet  this  is  universally  held 
not  to  be  a  sufficient  reason  for  unjustly  depriving  the  child  of 
its  legal  rights  as  against  a  wrongdoer  entitled  to  no  protection 
whatsoever  as  to  liability  growing  out  of  his  own  gross  miscon- 
duct. It  would  seem  that  the  efforts  on  the  part  of  the  courts  of 
an  earlier  day  to  formulate  rules  which  would  extend  the  doc-, 
trine  of  imputable  negligence  so  as  to  include  persons  other  than 
those  who  actually  sustained  toward  each  other  the  relation  of 
master  and  servant,  or  principal  and  agent,  or  who  were  jointly 
engaged  in  the  prosecution  of  a  common  enterprise,  have  proved 
to  be  entirely  unsuccessful  legal  ventures.  Such  rules  have  al- 
ready met  the  fate  which  must  inevitably  sooner  or  later  have 
befallen  them,  for  they  stand  upon  no  foundation  of  logic,  wis- 
dom, or  justice." 

There  are  a  number  of  cases  that  hold  that  recovery  may  be 
had  by  innocent  beneficiaries  in  a  statutory  action  for  death  by 
wrongful  act,  notwitstanding  the  contributory  negligence  of  one 
of  the  beneficiaries,  and  Ohio  and  New  York,  in  the  cases  cited 
below,  seem  to  have  gone  farther.  Cleveland,  etc.,  Co.  v.  Craw- 
ford, 24  Ohio  St.  631,  15  Am.  Rep.  633 ;  Donk  Bros.  C.  &  C.  Co. 
V.  Leavitt,  supra;  Chicago  City  Ry.  Co.  v.  McKeon,  143  111.  App. 
598;  Lewin  v.  Lehigh  Valley  R.  Co.,  52  App.  Div.  69,  65  N.  Y. 
Supp.  49;  Wolf,  Adm'r  v.  L.  E.  &  W.  R.  Co.,  55  Ohio  St.  517, 
45  N.  E.  708,  36  L.  R.  A.  812;  Booth,  Street  Railways,  §  391. 

While  these  authorities  turn  more  or  less  on  particular  stat- 
utes, yet  the  principles  announced  are  applicable  here,  and  the 
statutes  in  principle  are  the  same  as  ours.  We  will  apply  the 
reasoning  of  these  authorities  to  the  present  case.  If  neither  of 
the  parties  is  defeated  in  the  action,  a  judgment  of  not  less  than 
S3,000  nor  more  than  $5,000  will  be  obtained,  in  which  the  father 
and  mother  will  have  an  equal  interest,  or  one-half  each.  This 
distribution  is  made  by  the  statute.  As  has  been  seen,  the  father, 
as  to  the  mother's  part,  has  no  beneficial  or  legal  interest.  As 
to  that  part  he  is  a  trustee,  as  it  were,  for  the  mother.  He  bears 
the  relation  to  the  mother  as  a  beneficiary  that  an  administrator 
of  the  deceased  who  is  a  stranger  does  in  those  states  where  the 
action  is  to  be  prosecuted  by  the  administrator  for  the  benefit  of 
the  parents  and  next  of  kin,  or  as  such  an  administrator,  who 
is  a  beneficiary,  would  bear  to  the  other  beneficiaries.  Now  cer- 
tainly it  would  be  inequitable  to  deprive  an  innocent  mother  of 
not  less  than  $1,500  nor  more  than  $2,500  for  the  death  of  her 
child,  to  which  she  is  entitled  by  the  statute,  on  account  of  the 
negligence  of  the  father,  with  which  she  had  nothing  to  do  and 
cannot  be  held  responsible.  At  most  the  contributory  negligence 
of  the  father  could  be  shown  to  defeat  his  right  to  the  portion  of 
the  damages  which  would  otherwise  go  to  him.  As  seen  in  55 
Ohio  St.,  supra,  an  amended  statute  required  the  jury  to  give 
such  damages  as  they  may  think  proportioned  to  the  pecuniary 
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injury  resulting  from  such  death  to  the  persons,  respectively,  for 
whose  benefit  such  action  shall  be  brought,  and  it  was  said  the 
word  "respectively"  requires  the  jury  to  assess  the  damages  for 
the  beneficiaries  distributively.  The  statute  also  provided  that  the 
administrator  should  apportion  the  amount  received  among  the 
beneficiaries  unless  adjusted  between  themselves  in  such  manner 
as  shall  be  fair  and  equitable,  having  reference  to  the  age  and 
condition  of  such  beneficiaries,  and  the  laws  of  descent  and  dis- 
tribution of  personal  estates.  In  view  of  this  statute,  the  court 
said:  "It  therefore  seems  clear  that,  in  arriving  at  the  total 
amount  of  damages  to  be  awarded  under  the  statute  as  amended, 
the  jury  consider  the  pecuniary  injury  to  each  separate  beneficiary 
(not  found  guilty  of  contributory  negligence),  but  return  a  ver- 
dict for  a  gross  sum,  which  sum  should  be  distributed  among 
the  beneficiaries  not  found  guilty  of  contributory  negligence. 
As  to  beneficiaries  found  guilty  of  contributory  negligence,  no 
damages  should  be  awarded  on  their  account,  and  the  jury  should 
find  in  its  verdict  which,  if  any,  of  the  beneficiaries  were  guilty 
of  such  contributory  negligence.  This  would  not  more  compli- 
cate the  trial  than  is  usual  in  trials  for  torts,  in  which  it  often  oc- 
curs that  some  are  discharged,  and  others  held  liable." 

Our  statute  is  simpler  than  the  Ohio  statute  relative  to  the  dis- 
tribution of  the  judgment.  Each  of  the  parties  here  have  a  half 
interest,  and  it  would  be  an  easy  matter  for  the  jury,  under 
proper  instructions  and  interrogatories,  in  case  they  find  the  father 
to  be  guilty  of  such  contributory  negligence  as  would  defeat  his 
recovery,  to  ascertain  the  amount  that  should  be  given  to  the 
mother,  where  rights  are  not  precluded. 

In  the  case  in  109  111.  App.,  supra,  it  appears  that  the  action 
was  brought  by  the  administrator  for  the  benefit  of  the  father 
and  mother.  It  was  contended  that  the  mother  was  guilty  of 
contributory  negligence.  The  court  held  that  her  negligence 
could  not  deprive  the  father  of  his  right  under  the  statute,  and 
that  the  mother's  negligence  could  only  be  considered  in  deter- 
mining the  amount  of  damages.  The  fact  that  our  statute  did 
not,  in  this  case,  give  the  mother  the  right  to  bring  the  action 
alone,  does  not  alter  the  case  as  the  defendant  contends,  for  by 
the  statute  under  which  the  Ohio  and  Illinois  decisions  were 
made  no  beneficiary  had  the  right  to  bring  the  action  unless  a 
beneficiary  happened  to  be  the  administrator  of  the  estate  of  the 

The  case  of  Clark  et  al.  v.  K.  C,  St.  L.  &  C.  Co.,  219  Mo.  524, 
118  S.  W  40,  cited  and  commented  upon  by  the  defendant  in 
error,  is  not  in  point  here  In  that  case  the  mother  brought  the 
action  in  her  own  name  and  joined  the  father  as  coplaintiflF,  and 
alleged  that  she  and  her  husband  were  divorced  and  that  he  was 
made  plaintiff  against  his  will.  The  defendant  demurred  upon 
the  ground  of  improper  joinder  of  plaintiffs  and  that  the  father 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        347 

Phillips  et  al.  v,  Denver  City  Tramway  Co 

was  not  in  fact  a  plaintiff.  Under  the  Missouri  statute,  which  is 
the  same  as  ours  excepting  when  construed  with  our  Code  pro- 
vision, the  action  had  to  be  maintained  by  the  father  and  mother. 
So  that  the  father  was  a  necessary  party,  whether  for  his  own 
interest  in  the  judgment  or  for  the  interest  of  the  mother,  who 
was  also  a  necessary  party.  The  court  held  that  the  mother  could 
not  herself  sue  and  recover.  Here,  however,  the  father  can 
maintain  such  an  action  alone,  ajid  yet  the  mother  will  be  inter- 
ested equally  in  the  judgment,  or  it  may  be  maintained  by  the 
father  and  mother  and  each  be  alike  equally  interested.  In  the 
^lissouri  case,  the  question  was  one  of  necessary  parties.  Here, 
the  action  is  brought  by  the  necessary  and  proper  parties  of  their 
own  volition.  There,  the  action  was  not  properly  brought.  Here, 
it  was.  The  question  here  is :  Having  the  necessary  and  proper 
parties  to  maintain  the  action,  can  the  mother  be  deprived  of  her 
interest  in  the  judgment  given  her  by  statute,  on  account  of  the 
contributory  negligence  of  the  father,  with  which  she  was  in 
no  way  connected  ?    We  have  said  that  she  cannot  be. 

This  conclusion  is  reached,  of  course,  upon  the  plea  of  con- 
tributory negligence  as  tendered  by  the  present  pleadings  and 
upon  this  record.  With  respect  to  that  plea,  as  affecting  the 
mother,  the  defendant  may  be  permitted  to  amend  if  so  advised. 

[10]  The  authorities  seem  to  be  so  overwhelming  to  the  effect 
that  contributory  negligence  may  be  pleaded  in  a  case  like  the 
present  that  the  contention  of  the  plaintiff,  that  it  cannot  be  re- 
lied upon  as  a  defense,  need  not  be  noticed. 

For  he  reasons  appearing  above,  the  district  court  erred  in 
directing  a  verdict,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

Gabbert,  J.  dissents.    Campbell,  C.  J.,  not  participating. 
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Porter  v,  Jacksonville  Electric  Co. 

(Supreme    Court   of   Florida,    Nov.   26,   1912.) 

[60    So.    Rep.    188.] 

Negligence — ^Actions — Pleading. — In  an  action  for  negligence,  a 
plea  that  the  defendant  did  not  discover  the  peril  of  the  plaintiff  in 
time  to  avoid  the  accident  is  covered  by  a  plea  of  not  guilty. 

Licenses — Failure  to  Procure  License — Liability  for  Injury— De- 
fenses.— The  mere  fact  that  no  license  had  been  procured  for  the 
automobile  does  not  relieve  from  liability  one  whose  negligence  in- 
jured a  passenger  while  riding  in  the  automobile  on  the  public  high- 
ways of  the  state. 

Negligence — Contributory  Negligence — Imputed  Negligence— Oc- 
cupants of  Vehicle.* — The  negligence  of  a  chauffeur  in  driving  an 
automobile  is  not  in  general  imputable  to  a  person  riding  in  the  au- 
tomobile, but  having  no  authority  or  control  over  the  machine  or 
the  driver. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Duval  County;  R.  M.  Call,  Jucke. 

Action  by  Martha  M.  Porter  against  the  Jacksonville  Electric 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Hilton  S.  Hampton,  of  Tampa,  and  A.  H.  King,  of  Jackson- 
ville, for  plaintiff  in  error. 

Kay  &  Doggett,  of  Jacksonville,  for  defendant  in  error. 

Per  Curiam.  The  plaintiff  in  error  brought  an  action  to  re- 
cover damages  for  injuries  received  in  a  collision  on  a  public 
highway  between  an  automobile  in  which  she  was  riding  as  a 
passenger  and  a  street  car  of  the  defendant  company.  The  de- 
fendant pleaded  not  guilty,  and  also  several  special  pleas,  aver- 
ring, in  effect,  that  neither  the  automobile  nor  the  chauffeur  was 
registered  as  required  by  the  statute ;  that  defendant  did  not  dis- 
cover the  peril  of  the  plaintiff  until  it  was  too  late  for  defendant 
to  avoid  the  accident  by  the  exercise  of  ordinary  and  reasonable 
diligence;  and  that  the  operator  of  the  machine  negligently  con- 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, see  extensive  note,  10  R.  R.  R.  114,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  114;  last  foot-note  of  Moon  v.  St.  Louis  Trans.  Co.  (Mo.), 
43  R.  R.  R.  190,  66  Am.  &  Eng.  R.  Cas.,  N.  S..  190;  Walsh  v.  Altoona, 
etc.,  R.  Co.  (Pa.),  43  R.  R.  R.  167,  66  Am.  &  Eng.  R.  Cas.,  N.  S..  167; 
Field  V.  Spokane,  etc.,  R.  Co.  (Wash.),  42  R.  R.  R.  686,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  686;  Flynn  v.  Chicago  City  R.  Co.  (111.).  41  R. 
R.  R.  627,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  627;  second  foot-note  of 
preceding  case. 
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tributcd  to  the  plaintiff's  injury.  A  deniurrer  to  the  special  pleas 
was  overruled.  By  replication  the  plaintiff  alleged  that  she  was 
a  passenger  in  the  automobile,  and  had  no  control  over  the  vehicle 
or  its  driver,  and  no  duty  in  the  registration  of  the  automobile  or 
the  chauffeur.  A  demurrer  to  this  replication  was  sustained, 
and,  the  plaintiff  »not  desiring  to  further  plead,  judgment  was 
rendered  for  the  defendant  company,  and  the  plaintiff  took  writ 
of  error. 

[1-3]  The  averment  in  one  of  the  special  pleas  that  defendant 
did  not  discover  the  peril  of  the  plaintiff  in  time  to  avoid  the  ac- 
cident is  covered  by  the  plea  of  not  guilty.  On  the  authority  of 
Alantic  Coast  Line  Ry.  v.  Weir,  63  Fla.  69,  58  South.  641,  the 
averments  of  the  pleas  as  to  the  operation  of  the  automobile  on 
the  public  highway  without  a  license  for  the  machine  or  the  chauf- 
feur are  not  a  defense  to  this  action.  The  averment  of  a  special 
plea  that  the  operator  of  the  machine  by  his  negligence  contributed 
to  the  plaintiff's  injury  is  not,  in  view  of  the  statute  (sections 
3148,  3149,  Gen.  Stats.),  a  full  defense;  and  the  allegations  of 
the  replication  that  the  plaintiff  was  a  passenger  in  the  automo- 
bile, and  had  no  interest  in  or  control  over  the  automobile  or  the 
driver  thereof,  was  a  sufficient  reply  to  the  averments  of  the 
pleas  that  the  negligence  of  the  operator  of  the  automobile  con- 
tributed to  the  plaintiff's  injury,  since  on  the  pleadings  it  does 
not  appear  that  negligence  of  the  operator  in  driving  the  automo- 
bile may  be  imputed  to  the  plaintiff. 

The  negligence  of  a  chauffeur  in  driving  an  automobile  is  not  in 
general  imputable  to  a  person  riding  in  the  automobile,  but  hav- 
ing no  authority  or  control  over  the  machine  or  the  driver.  Dale 
V,  Denver  City  T.  Co.,  173  Fed.  787,  97  C.  C.  A.  511,  19  Ann. 
Cas.  1223,  and  notes;  Cotton  v.  Willmar  &  S.  F.  Ry.  Co.,  99  Minn. 
366.  109  N.  W.  835,  8  L.  R.  A.  (N.  S.)  643,  116  Am.  St.  Rep. 
422,  9  Ann.  Cas.  935 ;  Shultz  v.  Old  Colony  St.  R.  Co.,  193  Mass. 
309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502, 
9  Ann.  Cas.  402;  Colorado  &  S.  R.  Co.  v.  Thomas,  33  Colo.  517, 
81  Pac.  801,  70  L.  R.  A.  681,  3  Ann.  Cas.  700;  Little  i\  Itackett, 
116  U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652.  See,  also,  note  to 
St.  Louis  &  S.  F.  R.  R.  Co.  v,  McFall,  5  Ann.  Cas.  163,  and  note 
in  Christy  v.  Elliott,  1  L.  R.  A.  (N.  S.)  215. 

The  judgment  is  reversed. 

Taylor,  J.,  absent  on  account  of  illness. 
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Stanley  v,  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme    Court    of    Kansas,    Nov.    9,    1912.) 
[127   Pac.   Rep.  620.] 

Railroads — Operation — Injuries  to  Animals — Fencing  Right  of  Way. 

— Under  a  statute  (Gen.  St.  1909,  §§  7075-7077)  requiring  a  railroad 
company,  upon  demand  of  an  adjoining  landowner,  to  fence  its  right 
of  way  where  this  is  necessary  to  complete  an  inclosure,  if  the  com- 
pany, under  an  agreement  with  the  landowner,  builds  and  maintains 
such  fence,  there  is  no  occasion  for  a  demand. 

Railroads — Operation — Injuries  to  Animals — Fencing  Right  of 
Way. — Where,  after  the  building  of  such  fence  under  such*  circum- 
stances, the  railroad  and  land  change  ownership,  and  the  new  rail- 
road company  continues  to  maintain  the  fence,  rebuilding  and  re- 
pairing it  from  time  to  time,  the  situation  is  the  same  as  though  the 
fence  had  been  built  by  the  new  company  in  compliance  with  a  de- 
mand by  the  new  owner  ot  the  land. 

Railroads — Operation — Injuries  to  Animals — Fencing  Right  of 
Way.* — Where  a  railroad  company  is  under  legal  obligation  to  fence 
its  track,  it  is  liable  for  the  losses  of  an  adjoining  landowner,  occa- 
sioned by  the  escape  of  his  cattle  from  an  inclosure,  due  to  its  neg- 
ligently allowing  the  fence  to  be  in  bad  repair,  although  they  are 
not  injured  upon  the  right  of  way. 

Railroads — Operation — Injuries  to  Animals — Fencing  Right  of 
Way. — Assuming  that  the  right  of  the  Legislature  to  require  a  rail- 
road company  to  fence  its  right  of  way  is  based  solely  upon  the 
consideration  that  such  fencing  may  be  deemed  necessary  to  dimin- 
ish the  danger  of  injury  to  animals  by  the  operation  of  trains,  and 
of  injury  to  persons  and  property  resulting  from  trains  colliding 
with  animals,  it  is  competent  as  a  means  of  enforcing  such  require- 
ment to  make  the  company  liable  for  losses  caused  to  the  landowner 
by  the  escape  of  his  cattle  through  a  defective  fence,  although  they 
receive  no  injury  while  upon  the  right  of  way. 

Railroads — Operation — Injuries  to  Animals — Contributory  Negli- 
gence.f — Where  the  employees  of  a  railway  company,  while  engaged 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies  for  injuries  to  stock  inflicted  by  trains,  etc., 
as  affected  by  negligence  with  respect  to  fencing  railroad  tracks,  sec 
first  foot-note  of  Martin  v.  Chicago,  etc.,  R.  Co.  (Wyo.),  23  R.  R. 
R.  305,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  305.  where  all  those  preceding 
it  are  collected;  first  foot-note  of  Sanders  7".  Illinois  Cent.  R.  Co. 
(La.),  40  R.  R.  R.  114.  63  Am.  &  Eng.  R.  Cas.,  N.  S..  114;  Illinois 
Cent.  R.  Co.  v,  Clogston  (Miss.),  40  R.  R.  R.  112,  63  Am.  &  Eng.  R- 
Cas.,  N.  S..  112. 

tFor  the  authorities  in  this  series  on  the  subject  of  contributory 
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in  rebuilding  a  right  of  way  fence  which  the  company  is  under  aif 
obligation  to  maintain,  remove  a  portion  of  it  and  erect  a  tempo- 
rary barrier,  by  reason  of  the  insufficiency  of  which  cattle  escape  and 
are  injured,  the  owner  is  not  guilty  of  contributory  negligence  as  a 
matter  of  law  in  failing  to  remedy  the  defect  himself,  although  know- 
ing of  its  existence,  where  he  has  reason  to  believe  that  the  com- 
pany's employees,  although  absent  from  the  place  at  the  noon  hour, 
will  shortly  resume  work  and  complete  the  repairs. 

Railroads — Operation — Injuries  to  Animals — Verdict  and  Findings. 
—Where  the  jury  are  asked  what  there  was,  under  such  circum- 
stances, to  prevent  the  owner  from  making  the  inclosure  safe  in 
the  exercise  of  ordinary  care,  and  reply  that  he  expected  the  rail- 
way employees  to  return  shortly  and  fix  the  fence,  and  that  for  him 
to  have  done  so  himself  would  have  been  to  exercise  extraordinary 
care,  these  answers  are  responsive,  and  are  consistent  with  a  general 
verdict  holding  the  company  liable  for  negligence. 

Appeal  and  Error — Disposition  of  Cause — Motion  for  New  Trial. — 
Where  a  defendant  against  whom  a  general  verdict  has  been  rendered 
files  a  motion  for  a  judgment  upon  the  special  findings,  and  also  one 
for  a  new  trial,  and  the  court  sustains  the  motion  for  judgment  in 
favor  of  the  defendant,  and  solely  because  of  this  ruling  denies  the 
motion  for  a  new  trial,  while  finding  that  the  verdict  was  contrary 
to  the  evidence,  and  upon  appeal  the  order  giving  judgment  for 
the  defendant  is  reversed,  the  trial  court  should  then  pass  upon  the 
motion  for  a  new  trial  upon  its  merits. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Harper  County. 

Action  by  Helen  T.  Stanley,  as  administratrix  of  the  estate 
of  Wyatt  Stanley,  deceased,  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded,  with  directions. 

E.  C,  Wilcox,  of  Anthony,  for  appellant. 
IVm,  R.  Smith,  0.  /.  Wood,  and  A.  A,  Scott,  all  of  Topeka, 
for  appellee. 

Mason,  J.  Wyatt  Stanley  sued  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  for  damages  resulting  from  the  escape  of 
cattle  from  his  feed  lot,  alleged  to  have  been  due  to  the  defend- 
ant's negligence.  The  plaintiff  having  died,  the  action  was  re- 
vived in  the  name  of  his  administratrix.  Upon  a  jury  trial  a  gen- 
negligence,  in  actions  for  running  trains  against  stock,  see  last  foot- 
note of  O'Leary  v.  Chicago,  etc.,  R.  Co.  (Iowa),  16  R.  R.  R.  141,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  141,  where  all  those  preceding  it  are  col- 
lected; foot-note  of  Sarja  v.  Great  Northern  R.  Co.  (Minn.),  21  R. 
R.  R.  615,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  615;  foot-note  of  Southern 
R.  Co.  V,  Dickens  (Ala.),  28  R.  R.  R.  280,  51  Am.  &  Eng.  R.  Cas.,  N. 
S..  280. 
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eral  verdict  was  returned  against  the  defendant,  but  judgment 
was  rendered  in  its  favor  upon  the  special  findings.  The  plain- 
tiff appeals.  The  evidence  tended  to  show  these  facts:  Stanley 
kept  a  number  of  cattle  in  a  feed  lot,  one  side  of  which  was 
formed  by  the  rights  of  way  fence.  Employees  of  the  company, 
who  were  engaged  in  its  repair,  removed  a  part  of  it,  as  well 
as  a  part  of  Stanley's  fence,  which  connected  with  it,  and  as  a 
temporary  protection  strung  two  wires  across  the  gap.  The  pro- 
tection was  insufficient,  and  the  cattle  escaped.  None  of  them 
were  injured  upon  the  right  of  way,  but  a  number  strayed  and 
were  not  recovered,  and  others  suffered  injury,  in  some  cases 
fatal. 

[1,  2]  The  defendant  maintains  that  in  any  view  of  the  find- 
ings the  judgment  ought  not  to  be  reversed,  for  the  reason  that 
the  petition  does  not  state  a  cause  of  action,  because  the  com- 
pany was  under  no  obligation  to  maintain  the  fence,  except  for 
the  purpose  of  avoiding  liability  for  animals  killed  or  injured  by 
its  trains,  and  therefore  cannot  be  held  accountable  for  any 
other  kind  of  loss  occasioned  by  the  want  of  a  sufficient  fence. 
The  original  statute  upon  the  subject  does  not  in  terms  require 
a  railroad  right  of  way  to  be  fenced.  It  makes  the  company  re- 
sponsible for  animals  killed  or  injured  by  the  operation  of  its 
railway,  irrespective  of  negligence,  except  where  the  road  is  in- 
closed with  a  lawful  fence.  Gen.  Stat.  1909,  §§  7001,  7005.  It 
seems  to  be  generally  held  that  where  a  railway  company  is  not 
required  to  fence  its  right  of  way,  but  does  so  voluntarily,  it  in- 
curs no  liability  by  reason  of  suffering  it  to  become  out  of  re- 
pair. Davis  Bros.  &  Burke  et  al.  v.  Le  Flore,  26  Okl.  729,  HO 
Pac.  782 ;  111.  Cent.  R.  Co.  v.  Clogston,  98  Miss.  618,  54  South. 
75.  A  statute  similar  to  that  cited  has  been  held  to  impose  a 
duty  to  fence.  Sullivan  v,  O.  R.  &  N.  Co.,  19  Or.  319.  24  Pac. 
408.  We  need  not  determine,  however,  what  the  rights  of  the 
parties  would  be  if  this  were  the  only  statute  applicable.  There 
is  a  later  one  providing,  in  effect,  that  an  adjoining  landowner 
may,  by  making  a  demand,  require  a  railroad  company  to  fence 
its  right  of  way  where  this  is  necessary  to  complete  an  inclosure. 
Gen.  Stat.  1909  §§  7075-7077.  The  petition  alleges  that  the  fence 
was  originally  built  at  the  expense  of  the  company  formerly  own- 
ing the  road,  which  agreed  with  the  landowner,  who  had  fenced 
the  other  sides  of  the  adjoining  tract,  to  maintain  it;  and  that  the 
company  operating  the  road  has  ever  since  maintained  it,  re- 
building and  replacing  it  from  time  to  time.  This  is  sufficient  to 
dispense  with  a  demand,  even  if  that  would  ever  be  necessary 
where  the  fence  had  actually  been  built.  The  later  statute  im- 
poses a  duty  on  the  railroad  company  to  maintain  the  fence,  and 
it  is  liable  for  any  injury  of  which  its  neglect  of  such  duty  is  the 
proximate  cause.  Cases  somewhat  in  point  are :  Gordon  v. 
Chicago,   S.  F.  &  C.  Ry.  Co.,  44  Mo.  App.  201 ;  Parish  v,  Louis- 
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ville  &  N.  R.  Co.,  25  Ky.  Law  Rep.  1524,  78  S.  W.  186.  Illus- 
trations of  injuries  held  not  to  be  proximately  caused  by  the 
failure  to  fence  are  found  in  41  Cent.  Dig.  cc.  3247-3250,  § 
1427.  A  note  in  29  L.  R.  A.  (N.  S.)  573,  on  "liability  of  rail- 
road whose  failure  to  maintain  fences  permits  escape  of  live 
stock,  which  is  killed  or  injured  outside  its  right  of  way,"  col- 
lects the  cases  bearing  on  that  point,  which  show  some  conflict 
of  opinion 

[3,  4]  The  defendant  urges  that  the  purpose  of  the  statute 
referred  to  is  to  promote  safely  in  the  running  of  trains ;  that  in 
this  purpose  is  found  the  only  warrant  for  imposing  upon  the 
railroad  company  the  obligation  to  fence  its  right  of  way;  and 
that  therefore  the  company's  liability  must  be  limited  to  injuries 
resulting  from  the  operation  of  the  road,  and  the  state  has  no 
power  to  make  it  liable  for  losses  occasioned  by  the  escape  of 
animals  which  do  not  meet  with  any  injury  upon  the  right  of 
way.  Assuming  that  the  right  of  the  Legislature  to  require  a 
railroad  company  to  fence  its  tracks  is  based  solely  upon  the  con- 
sideration that  such  fencing  may  be  deemed  necessary  to  di- 
minish the  danger  of  injury  to  animals  from  the  operation  of 
trains,  and  to  persons  and  property  resulting  from  trains  collid- 
ing with  animals,  it  is  competent  as  a  means  of  enforcing  such 
requirement  to  make  the  company  liable  for  losses  occasioned 
to  the  landowner  by  the  escape  of  his  cattle  through  a  defective 
fence,  although  they  pass  from  the  right  of  way  without  injury. 

[5]  The  judgment  in  favor  of  the  defendant  was  obviously 
based  upon  the  theory  that  the  special  findings  showed  the  plain- 
tiff to  have  been  guilty  of  contributory  negligence  in  not  having 
himself  done  something  to  secure  the  cattle,  after  acquiring 
knowledge  of  the  condition  in  which  the  company's  employees 
had  left  the  fence.  There  were  findings  to  the  effect  that  the 
cattle  escaped  at  about  dusk ;  that  a  little  after  noon  of  the  same 
day  the  plaintiff  saw  the  fence,  which  was  then  in  such  condi- 
tion that  the  cattle  could  readily  pass  out  of  the  lot,  and  took  no 
steps  to  make  the  inclosure  stronger  or  safer ;  that  the  employees 
of  the  company  did  no  work  on  the  fence  that  day.  Stanley  tes- 
tified at  a  former  trial,  and  the  testimony  was  used  at  this  one, 
that  his  cattle  had  got  out  a  week  or  10  days  before,  and  he  had 
asked  he  company's  agent  to  have  the  fence  fixed ;  that  at  noon 
of  the  day  in  question  he  saw  the  fence,  and  thought  it  was  not 
strong  enough  to  hold  a  bunch  of  cattle,  but  it  had  stood  the 
night  before,  so  he  left  it ;  that  new  holes  had  been  dug  and  new 
posts  laid  beside  them,  but  not  set;  that  he  saw  a  car  on  the 
switch,  about  50  yards  away,  and  supposed  material  and  tools 
were  on  the  car ;  that  he  did  nothing  with  the  fence,  but  told  his 
Hands  to  feed  the  cattle  in  the  part  of  the  lot  furthest  from  the 
gap.  There  was  testimony  that  this  was  done.  In  the  light  of 
this  evidence,  we  think  it  was  a  fair  question  for  the  jury  to  de- 
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termine  whether,  under  the  facts  as  established  by  the  findings 
referred  to,  Stanley  was  guilty  of  contributory  negligence  in 
failing  to  take  any  further  precaution.  There  is  room  for  a  rea- 
sonable conclusion  that,  while  acting  with  ordinary  prudence,  he 
believed  that  the  company's  employees  would  shortly  resume  their 
work,  and  would  prosecute  it  with  diligence,  so  that  the  fence 
would  be  repaired  before  the  cattle  were  likely  to  escape.  It 
cannot  be  said,  as  a  matter  of  law,  that  he  was  bound  to  antici- 
pate that  the  fence  would  be  left  in  the  same  condition  for  the 
rest  of  the  day. 

[6]  The  jury  were  asked:  "If  said  Stanley  observed  the  con- 
dition of  said  wires  about  1  o'clock  on  the  day  the  cattle  escaped, 
could  he  by  the  use  of  ordinary  care  have  made  said  inclosure 
safer  and  prevented  his  cattle  from  escaping  at  the  point  where 
they  escaped  that  evening?"  They  answered:  "No;  it  would 
have  taken  extraordinary  care."  Another  question  was:  "If 
Wyatt  Stanley  observed  the  condition  of  the  wires  about  1  o'clock 
of  the  day  on  which  said  cattle  escaped,  what,  if  anything,  was 
there  to  prevent  him  from  making  said  inclosure  safe  by  the  ex- 
ercise of  ordinary  care  on  his  part,  so  as  to  prevent  the  escape 
of  his  cattle  at  said  place?"  The  jury  at  first  returned  the  an- 
swer: "We  think  Mr.  Stanley  expected  the  fence  gang  to  return 
that  afternoon  to  fix  the  fence."  Upon  the  request  of  the  defend- 
ant, the  court  required  the  jury  to  make  a  different  response  to 
this  question,  and  their  second  answer  read :    "We  don't  know. ' 

Ordinarily,  when  the  jury  are  asked  whether  a  certain  fact 
exists,  a  reply  that  they  do  not  know  is  equivalent  to  a  statement 
that  the  evidence  does  not  persuade  them  of  its  existence,  and 
amounts  to  a  finding  against  the  party  upon  whom  the  burden 
of  proving  it  rests.  Morrow  v.  County  of  Saline,  21  Kan.  484; 
A.,  T.  &  S.  F.  R.  Co.  V.  Lannigan,  56  Kan.  109,  42  Pac.  343.  The 
defendant  maintains  that  upon  this  principle  the  jury  are  to  be 
regarded  as  having  found  that  there  was  nothing  to  prevent  Stan- 
ley from  making  the  inclosure  safe  by  the  exercise  of  ordinary 
care;  in  other  words,  that  if  he  had  exercised  ordinary  care  he 
would  have  made  the  inclosure  safe.  We  do  not  think  this  is  a 
fair  interpretation  of  the  findings,  when  viewed  in  the  light  of 
the  entire  record.  The  two  questions  quoted  are  substantially 
the  same.  Each  involves  two  propositions:  First,  whether 
Stanley  could  have  made  the  inclosure  safe ;  and,  second,  whether 
to  have  done  so  would  have  been  the  exercise  of  only  ordinary 
care — that  is,  whether  ordinary  care  required  him  to  do  so. 
There  was,  of  course,  nothing  to  prevent  Stanley  from  building 
a  barrier  himself,  if  he  so  desired.  The  really  vital  part  of  the 
question  is  whether  he  was  obliged  to  do  so  in  order  to  be  re- 
garded as  exercising  ordinary  diligence.  In  answer  to  the  ques- 
tion first  quoted,  the  jury  said  that  he  could  not  have  made  the 
fence  safe  by  the  use  of  ordinary  care ;  that  it  would  have  taken 
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extraordinary  care.  The  meaning  seems  to  be,  not  that  the  plain- 
tiff was  physically  prevented  from  making  the  inclosure  safer, 
or  would  have  encountered  any  extraordinary  obstacle  in  doing 
so,  but  that  an  ordinarily  careful  man  would  not  have  regarded  it 
as  necessary  under  the  circumstances.  Upon  the  same  grounds 
we  regard  the  original  answer  to  the  other  question  as  respon- 
sive. In  view  of  the  general  verdict  and  the  other  findings,  we 
think  it  must  be  held  to  mean  that  Stanley  expected  the  fence 
gang  to  return  during  the  afternoon  and  fix  the  fence ;  that  this 
belief  on  his  part  was  reasonable,  and  in  reliance  upon  it  he  was 
justified  in  taking  no  further  steps  on  his  own  part — in  other 
words,  his  belief  that  the  fence  gang  would  shortly  return  pre- 
vented the  duty  to  exercise  ordinary  care  from  requiring  him 
to  make  the  inclosure  safe  himself.  The  subsequent  answer  of 
the  jury,  upon  this  being  held  insufficient,  that  they  did  not  know 
must  be  regarded  as  meaning  that  they  did  not  know  of  anything 
that  prevented  Stanley  from  acting,  beyond  what  they  had  al- 
ready stated — his  belief  that  the  employees  of  the  company  would 
make  action  on  his  part  unnecessary. 

[7]  The  defendant,  in  addition  to  its  motion  in  the  district 
court  for  a  judgment  in  its  favor  on  the  special  findings,  filed  a 
motion  for  a  new  trial.  The  court  overruled  this,  for  the  sole 
reason  that  the  defendant's  motion  for  judgment  had  been  sus- 
tained, finding  at  the  same  time  that  the  general  verdict  was  con- 
trary to  the  evidence.  A  judgment  cannot  be  ordered  upon  a 
general  verdict  that  has  not  the  approval  of  the  trial  court.  K. 
C.  VV.  &  N.  R.  Co.  V.  Ryan,  49  Kan.  1,  30  Pac.  108.  Therefore, 
the  judgment  for  the  defendant  being  reversed,  the  cause  is  re- 
manded, with  directions  that  the  court  pass  upon  the  motion  for 
a  new  trial  upon  its  merits.    All  the  Justices  concurring. 
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(Supreme   Court   of    Illinois,    Oct.   26,    1912.) 
[99   N.    E.   Rep.  672.] 

Negligence — Contributory  Negligence. — If  a  person  exercises  the 
degree  of  care  required  of  him  under  the  circumstances,  he  is  guilty 
of  no  negligence;  but,  unless  he  does  so,  he  cannot  recover. 

Trial — Questions  for  Jury. — ^The  weight  of  evidence  and  the  cred- 
ibility of  witnesses  are  for  the  jury. 

Railroads  —  Crossing  Accident  —  Contributory  Negligence  —  Stop, 
Look,  and  Listen.* — A  person  killed  while  attempting  to  cross  rail- 
way tracks  was  not  guilty  of  contributory  negligence  as  a  matter 
of  law  in  failing  to  stop,  look,  and  listen  for  an  approaching  engine 
or  train. 

RailroadiB  —  Crossing  Accident  —  Contributory  Negligence  ~  Jury 
Question. — In  an  action  for  death  at  a  railroad  crossing,  whether  de- 
cedent was  negligent  held  for  the  jury. 

Railroads — Crossing  Accident — Negligence  of  Company— Failure 
to  Comply  with  City  Ordinance. — Under  Cities  and  Villages  Act 
(Kurd's  Rev.  St.  1911,  c.  24)  §  62,  cl.  27,  by  which  authority  is  con- 
ferred to  require  railroad  companies  to  keep  flagmen  at  railway 
crossings  of  streets,  "and  provide  protection  against  injury  to  per- 
sons and  property  in  the  use  of  such  railroads,"  no  requirement  for 
notice  to  the  railroad  of  the  passage  of  an  ordinance  pursuant  thereto 
is  made,  and  an  ordinance  requiring  the  installation  of  gates  at  the 
crossings  and  their  operation  between  certain  hours  would  bind  the 
company,  and  render  its  failure  to  comply  therewith  negligence, 
though  no  notice  of  its  passage  was  given  it. 

Railroads — Crossing  Accident — Negligence  of  Company—Failure 
to  Comply  with  City  Ordinance. — A  railroad  is  not  relieved  from  the 
consequences  of  its  negligence  by  the  fact  that  a  person  injured  at  a 
crossing  knew  of  its  failure  to  comply  with  the  ordinance  requir- 
ing gates  at  such  place. 

Negligence — Contributory  Negligence — "Due  Care  and  Caution."— 
"Due  care  and  caution"  is  a  relative  term,  and  what  is  required  to 
constitute  it  depends  upon  the  surrounding  circumstances,  so  that 
age,  defective  vision,  hearing,  or  other  infirmity  are  only  circum- 
stances to  be  considered  by  the  jury,  and  the  existence  of  one  or 

♦See  foot-note  of  Schanno  v.  St.  Paul  City  R.  Co.  (Minn.),  35  R. 
R.  R.  94,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  94,  where  all  the  authorities 
on  the  subject  in  this  series,  preceding  it,  are  collected:  first  foot- 
note of  Wolfe  V.  Seaboard,  Air  Line  R.  Co.  (N.  Car.),  40  R.  R.  R- 
653,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  653:  fourth  foot-note  of  Arkansas, 
etc.,  R.  Co.  V.  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.. 
N.  S.,  259;  last  head-note  of  Louisville,  etc.,  R.  Co.  v.  Lyons  (Ky.^. 
44  R.  R.  R.  503,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  503. 
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more  of  them  does  not  require  a  higher  degree  of  care  and  caution 
than  in  the  case  of  one  having  no  such  infirmity,  and,  while  under 
one  set  of  circumstances  what  would  meet  the  requirement  would 
not  do  under  other  circumstances,  no  conditions  require  more  than 
reasonable  care  for  one's  safety. 

Error  to  Appellate  Court,  Third  District,  on  Appeal  from  Cir- 
cuit Court,  Logan  County;  T.  M.  Harris,  Judge. 

Action  by  Raphael  Rosenthal  and  others,  executors,  against 
the  Chicago  &  Alton  Railroad  Company.  Judgment  for  plaintiffs, 
from  which  defendant  appealed  to  the  Appellate  Court,  and  from 
a  judgment  of  affirmance  therein  (164  111.  App.  221)  brings  er- 
ror.   Affirmed. 

Blxnn  &  Covey,  of  Lincoln  (Silas  H.  Strawn,  of  Chicago,  of 
counsel),  for  plaintiff  in  error. 
Beach  &  Trapp,  of  Lincoln,  for  defendants  in  error. 

Farmer^  J.  The  executors  of  the  last  will  and  testament  of 
Silas  Rosenthal,  deceased,  recovered  a  judgment  in  the  circuit 
court  of  Logan  county  against  plaintiff  in  error  in  the  sum  of 
$2,500  for  the  death  of  Rosenthal,  caused  by  being  struck  by  a 
tender  attached  to  plaintiff  in  error's  engine  while  crossing  the 
railroad  tracks  over  Pulaski  street,  in  the  city  of  Lincoln.  On 
appeal  to  the  Appellate  Court  for  the  Third  District  the  judg- 
ment was  affirmed.  A  writ  of  certiorari  was  issued  by  this  court, 
and  the  case  has  been  brought  here  for  review. 

The  first  count  of  the  declaration  charges  plaintiff  in  error  with 
carelessly  and  negligently  running  an  engine,  with  tender  at- 
tached, over  and  across  Pulaski  street  and  striking  deceased, 
who  was  exercising  ordinary  care  for  his  safety,  so  severely  in- 
juring him  as  to  cause  his  death.  Other  counts  of  the  declara- 
tion charge  the  violation  of  an  ordinance  then  in  force  requiring 
plaintiff  in  error  to  construct  and  maintain  at  certain  street  cross- 
ings (among  them  Pulaski  street)  gates  extending  across  both 
sidewalks  and  the  street,  which  shall  be  under  the  control  of  a 
competent  watchman,  and  shall  be  operated  at  all  times  between 
the  hours  of  7  o'clock  a.  m.  and  10  o'clock  p.  m. ;  also  the  viola- 
tion of  ordinances  limiting  the  rate  of  speed  of  any  locomotive, 
engine,  car,  or  train,  other  than  a  passenger  train,  to  six  miles 
per  hour  within  the  limits  of  the  city,  and  requiring  all  locomo- 
tives, railroad  cars,  and  trains,  while  in  motion  in  the  nighttime, 
to  have  a  cons'picuous  bright  light  shining  in  the  direction  in  which 
the  train  or  car  is  moving.  The  declaration  also  charges  that 
plaintiff  in  error  did  not  ring  the  bell  or  blow  the  whistle  of  said 
engine  as  required  by  statute,  and  failed  to  place  a  brakeman  or 
other  employee  on  the  rear  of  the  tender  to  warn  persons  who 
might  be  crossing  the  tracks  of  the  approach  of  the  engine.  It 
is  further  charged  that    plaintiff  in  error    permitted  a  train  of 
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freight  cars  to  remain  on  the  west  side  track  and  to  extend 
within  30  feet  of  said  Pulaski  street,  and  permitted  the  right  of 
way  on  the  west  side  of  the  track  south  of  Pulaski  street  to  be 
used  as  a  lumber  yard,  where  there  were  large  piles  of  lumber 
to  the  height  of  10  feet  or  more,  extending  300  feet  to  the  south, 
and  also  a  large  pile  of  sewer  tile  to  the  height  of  10  feet  and 
30  feet  in  length,  all  of  which  obstructed  the  view  of  the  trad 
for  a  great  distance  as  one  approached  the  crossing  from  the 
west. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the  close  of 
all  the  evidence,  plaintiff  in  error  asked  that  the  jury  be  in- 
structed to  return  a  verdict  of  not  guilty,  which  was  refused. 
The  refusal  to  give  this  instruction  is  assigned  as  error.  It  is 
also  contended  that  the  ordinance  requiring  the  gates  over  the 
sidewalks  and  street  at  the  crossing  to  be  operated  from  7  o'clock 
a.  m.  to  10  o'clock  p.  m.  was  improperly  admitted  in  evidence, 
and  that  the  court  erred  in  refusing  instructions  offered  by  the 
plaintiff  in  error. 

The  evidence  discloses  that  plaintiff  in  error's  railroad  runs 
through  the  city  of  Lincoln  in  practically  a  north  and  south  direc- 
tion, and  consists  of  two  tracks  at  the  crossing  and  two  side 
tracks  south  of  the  crossing.  Sangamon  street  is  west  of  and 
parallel  with  the  railroad.  Pulaski  street  runs  east  and  west, 
and  crosses  the  railroad  and  Sangamon  street.  Deceased  lived 
on  Sangamon  street  south  of  Pulaski  street.  He  was  about  75 
years  of  age  and  had  defective  eyesight,  having  a  cataract  over 
each  eye.  The  sight  of  one  eye  was  totally  obscured  and  the 
other  materially  affected.  While  he  had  difficulty  in  recognizing 
persons  and  objects  at  a  distance,  he  could  see  to  read  and  write, 
went  about  unattended,  and  was  able  to  conduct  his  business  of 
buying  and  selling  horses  and  mules.  Shortly  after  6  o'clock  on 
the  evening  of  December  7,  1909,  deceased  left  his  home  for  the 
purpose  of  going  to  a  cigar  store  on  Pulaski  street,  east  of  the 
railroad  tracks,  where  he  usually  spent  his  evenings.  He  was 
alone,  and  had  the  flaps  of  the  cap  he  was  wearing  pulled  down 
over  his  ears.  A  freight  train  had  arrived  in  the  yard  of  plain- 
tiff in  error  and  was  left  standing  on  the  west  side  track,  south 
of  the  crossing.  The  engine,  with  the  tender  attached,  was  back- 
ing north  on  the  east  main  track  at  a  rate  of  speed  variously  es- 
timated by  the  witnesses  at  from  6  to  10  miles  per  hour.  When 
deceased  approached  the  crossing  on  the  south  side  of  Pulaski 
street,  he  left  the  sidewalk  and  started  diagonally  across  the 
tracks  to  the  north  side  of  the  street.  As  he  stepped  on  the  east 
track,  the  tender  struck  him,  and  injured  him  so  severely  that 
he  died  about  an  hour  later. 

[1]  It  is  contended  by  plaintiff  in  error  that  the  deceased,  be- 
ing an  old  man  with  defective  eyesight  and  having  his  cap  pulled 
down  over  his  ears,  was  guilty  of  contributory  negligence  in  at- 
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tempting  to  cross  the  street  unattended  and  without  looking  and 
listening  carefully  for  the  approach  of  a  train,  and  hence  no 
right  of  recovery  exists.  The  accepted  rule  of  law  upon  the 
question  of  negligence  is  that,  if  one  exercises  the  degree  of  care 
required  of  a  reasonably  prudent  man  under  the  circumstances, 
he  is  guilty  of  no  negligence,  but,  if  he  fails  to  do  so,  he  is  guilty, 
and  cannot  recover.  Krieger  v.  Aurora,  Elgin  &  Chicago  Rail- 
road Co.,  242  III.  .544,  90  N.  E.  266.  The  fact  that  deceased 
stepped  in  front  of  the  moving  tender,  and  was  killed,  does  not 
necessarily  imply  that  he  was  guilty  of  negligence.  Whether  or 
not  he  exercised  the  degree  of  care  required  of  him  must  be  de- 
termined from  a  consideration  of  all  the  circumstances  leading 
up  to  the  accident.  For  more  than  25  years  he  had  lived  in  the 
city  of  Lincoln,  and  during  all  of  that  time  had  resided  in  the 
same  house  on  Sangamon  street,  a  short  distance  from  the  cross- 
ing where  he  was  killed.  His  place  of  business  was  on  Pulaski 
street,  east  of  the  tracks.  He  was  familiar  with  the  crossing  and 
the  movement  of  trains,  having  crossed  there  as  he  went  to  and 
from  his  place  of  business  and  the  cigar  store  where  he  usually 
spent  his  evenings.  Three  witnesses  saw  deceased  at  the  time 
he  was  struck  by  the  engine.  They  were  all  near  him  and  two 
of  them  were  going  in  the  same  direction,  intending  to  pass  over 
the  tracks  at  the  same  crossing.  They  testify  that  no  bell  was 
rung  or  whistle  sounded  as  the  engine  approached  the  street 
crossing.  One  of  them  testified  he  saw  a  dim  light  on  the  ten- 
der, but  the  other  two  said  they  saw  no  light.  According  to  their 
testimony,  the  engine  was  not  making  a  noise  that  was  notice- 
able, and  was  moving  at  a  speed  of  from  eight  to  ten  miles  an 
hour.  The  two  witnesses  who  were  behind  deceased,  going  in 
the  same  direction  for  the  purpose  of  passing  over  the  tracks, 
neither  heard  nor  saw  the  engine  approaching  until  it  was  at  the 
crossing  and  just  at  the  time  it  struck  the  deceased.  The  testi- 
mony of  these  witnesses  that  no  bell  was  ringing  or  whistle 
sounding  was  corroberated  by  the  testimony  of  other  witnesses 
who  were  near  the  place  of  the  accident. 

[2]  There  was  testimony  on  the  part  of  plaintiff  in  error  in 
conflict  with  this  testimony  in  some  respects,  and  especially  upon 
the  question  of  ringing  the  bell,  but  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses  were  questions  for  the  jury. 
If,  as  appears  to  be  the  case,  the  jury  believed  the  witnesses  who 
testified  that  the  engine  was  running  at  a  speed  in  excess  of  that 
allowed  by  the  ordinance,  that  no  signals  were  given,  and  that, 
if  there  was  a  light  on  the  tender,  it  was  not  a  "conspicuous 
right  light,"  as  required  by  the  ordinance,  they  were  warranted 
in  finding  a  verdict  against  plaintiff  in  error,  unless  it  appeared 
deceased  was  not  in  the  exercise  of  due  care  and  caution  for  his 
own  safety.  Notwithstanding  his  age  and  impaired  eyesight,  de- 
ceased had  a  right  to  use  the  street  in  crossing  over  the  railroad 
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tracks,  but  in  doing  so  he  was  required  to  exercise  reasonable 
care  and  caution  in  view  of  all  the  circumstances  existing. 

[3]  It  cannot  be  said  as  a  matter  of  law  that  it  was  the  duty 
of  deceased  to  stop  and  look  or  listen  for  an  approaching  engine 
or  train,  and  that,  if  he  failed  to  do  so,  he  was  guilty  of  such  neg- 
ligence as  to  prevent  a  recovery.  It  does  not  appear  from  the 
evidence  that  deceased  failed  to  exercise  such  sight  as  he  had 
and  his  sense  of  hearing.  It  is  true  his  eyesight  was  bad,  and  he 
had  the  flaps  of  his  cap  pulled  down  over  his  ears,  but  it  cannot 
be  said,  from  these  circumstances,  that  he  was  not  in  the  exercise 
of  such  caution  as  to  have  enabled  him  to  discover  the  approach- 
ing engine  if  it  had  been  running  at  a  lawful  rate  of  speed,  with 
a  "bright  conspicuous  light"  on  the  rear  end  and  the  bell  ringing 
or  the  whistle  sounding. 

[4]  The  deceased  had  a  right  to  assume  plaintiff  in  error  would 
obey  the  ordinances  and  statute  by  giving  the  proper  warnings 
when  approaching  a  crossing,  and  it  cannot  be  said  that,  if  it  had 
done  so,  the  accident  would  not  have  been  avoided.  Under  nu- 
merous decisions  of  this  court,  we  think  whether  the  deceased 
was  guilty,  of  negligence  was  a  question  of  fact  properly  sub- 
mitted to  the  jury.  Henry  v.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Co.,  236  111.  219,  86  N.  E.  231 ;  Dukeman  v. 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Co.,  237  111. 
104,  86  N.  E.  712;  Winn  v,  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Co.,  239  111.  132,  87  N.  E.  954. 

[5]  It  is  also  contended  that  the  ordinance  requiring  plaintiff 
in  error  to  construct  gates  at  the  crossing  and  operate  them  from 
7  o*clock  a.  m.  to  10  o'clock  p.  m.  should  not  have  been  admitted 
in  evidence.  Gates  had  been  placed  at  the  crossing  on  Pulaski 
street  some  years  before  the  passage  of  the  ordinance  in  March, 
1907,  and  were  operated  from  7  o'clock  a.  m.  to  6  o'clock  p.  m. 
The  requirement  of  the  ordinance  of  1907  that  the  gates  be  op- 
erated until  10  o'clock  p.  m.  appears  never  to  have  been  complied 
with  by  plaintiff  in  error,  but  it  ceased  operating  them  at  6 
o'clock  p.  m.,  the  same  as  it  had  done  prior  to  the  passage  of  that 
ordinance.  Plaintiff  in  error  insists  the  admission  of  this  ordi- 
nance in  evidence  was  erroneous,  on  the  principal  ground  that 
no  notice  had  been  given  it  of  the  passage  of  the  ordinance,  and 
it  was  therefore  not  bound  to  comply  with  it.  Paragraph  99  of 
chapter  114  of  Kurd's  Statute  of  1911  makes  it  the  duty  of  a 
railroad  company  to  place  and  retain  a  flagman  at  any  street 
where  it  is  crossed  by  the  railroad,  upon  being  sixty  days'  no- 
tice by  the  authorities  that  a  flagman  is  necessary,  and  provides 
a  penalty  of  $100  per  day  for  refusing  or  neglecting  to  do  so. 
In  Village  of  Altamont  v,  Baltimore  &  Ohio  Southwestern  Rail- 
way Co.,  184  111.  47,  56  N.  E.  340,  it  was  held  the  power  to  re- 
quire a  flagman  at  a  crossing  cannot  be  exercised  by  resolution, 
but  must  be  exercised  by  the  adoption  of  an  ordinance.    Under 


Vol  45  R  R  R— Vol  68  Am.  &  Eng  R  Cas  N  S        361 

Rosenthal  et  al.  v.  Chicago  &  A.  R.  Co 

clause  27  of  section  62  of  the  Cities  and  Villages  Act  (Hurd's 
Rev.  St.  1911,  c.  24),  authority  is  conferred  to  require  railroad 
companies  to  keep  flagmen  at  railroad  crossings  of  streets,  "and 
provide  protection  against  injury  to  persons  and  property  in  the 
use  of  such  railroads."  Under  this  provision,  there  can  be  no 
doubt  of  the  power  of  the  municipal  authorities  to  require  gates 
to  be  installed  where  it  appears  necessary  to  protect  persons  and 
property  from  injury.  The  Legislature  placed  no  provision  in 
the  act  requiring  notice  to  be  given  the  railroad  company  of  the 
passage  of  an  ordinance  for  the  installation  of  gates  at  crossings, 
and  it  is  not  for  courts  to  read  any  such  requirement  into  the 
statute.  The  ordinance  introduced  in  evidence  was  passed  and 
published  more  than  two  years  before  the  injury  occurred  for 
which  this  suit  was  brought,  and  we  are  of  opinion  plaintiff  in 
error  i/yas  bound  to  take  notice  of  it  and  was  bound  by  it. 

[6]  But  it  is  insisted  that  the  ordinance  was  never  complied 
with  by  operating  the  gates  after  6  o'clock  p.  m. ;  that  deceased 
knew  this,  and  therefore  was  not  authorized  to  assume  that  be- 
cause the  gates  were  up  at  the  time  he  attempted  to  cross  the 
tracks,  which  was  a  few  minutes  after  6  o'clock,  no  train  or  engine 
was  approaching.  Conceding  that  the  gates  being  up  at  that 
time  did  not  authorize  deceased  to  assume,  from  that  fact,  that 
no  engine  was  approaching  the  crossing,  it  was  none  the  less 
negligence  in  plaintiff  in  error  to  fail  to  comply  with  the  ordi- 
nance, and  it  cannot  be  said  that  negligence  was  not  a  contribut- 
ing cause  to  the  injury.  While,  in  the  absence  of  any  other  neg- 
ligence, it  might  be  the  failure  of  plaintiff  in  error,  under  the  cir- 
cumstances, to  close  the  gates  on  this  particular  evening  would 
not  have  been  alone  sufficient  to  predicate  a  liability  upon,  it 
was  a  circumstance  to  be  considered  in  connection  with  other 
negligent  acts  charged,  and  we  think  the  admission  of  the  ordi- 
nance was  not  erroneous.  Other  objections  made  to  the  ordi- 
nance are  not  of  sufficient  merit  to  require  discussion. 

[7]  Plaintiff  in  error  complains  of  the  refusal  of  the  court  to 
give  the  following  instruction:  "The  court  instructs  the  jury 
that  if  you  believe,  from  the  evidence,  that  Silas  Rosenthal  was, 
at  the  time  of  receiving  the  injuries  complained  of,  75  years  old, 
and  that  his  eyesight,  by  reason  of  cataracts  growing  over  his 
eyes  or  from  other  causes,  had  become  seriously  impaired  as  to 
render  him  incapable  of  seeing  moving  objects  a  short  distance 
from  him  so  as  to  protect  himself,  and  you  further  believe,  from 
the  evidence,  that  he  was  familiar  with  the  railroad  crossing  over 
Pulaski  street  and  knew  that  it  was  a  place  where  engines  and 
cars  frequently  passed  across  said  street,  then  the  law  required 
of  him  (if  unattended)  the  duty  of  being  more  careful  in  ascer- 
taining whether  an  engine  was  approaching  than  if  he  was  in 
possession  of  unimpaired  eyesight."  The  law  requires  that  one 
shall  always  use  due  care  and  caution  for  his  own  safety.     But 
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"due  care  and  caution"  is  a  relative  term,  and  what  is  required 
to  constitute  due  care  and  caution  depends  upon  all  the  circum- 
stances surrounding  the  person  at  the  time  lie  is  called  upon  to 
act.  What  would  be  due  care  and  caution,  if  done  by  one  per- 
son, might  be  negligence  if  done  by  another.  Age,  defective  vi- 
sion, or  hearing,  or  other  infirmity,  are  circumstances  to  be  con- 
sidered by  the  jury  in  determining  whether  due  care  and  cau- 
tion have  been  exercised.  The  existence  of  one  or  more  of  these 
infirmities  does  not  require  a  higher  degree  of  care  and  caution 
than  in  the  case  of  one  having  no  infirmities.  In  both  instances 
the  parties  must  exercise  reasonable  care  and  prudence  to  avoid 
injury,  and,  while  under  one  set  of  circumstances  what  would 
meet  the  requirement  would  not  do  so  under  other  condition's  or 
circumstances,  no  conditions  require  of  a  person  more  than  the 
exercise  of  reasonable  Care  for  his  safety.  Whether,  under  all 
the  facts  and  circumstances  shown  by  the  proof,  an  injured 
party  was  in  the  exercise  of  reasonable  care  and  caution,  is  us- 
ually a  question  of  fact  for  the  jury.  Louisville,  New  Albany 
&  Chicago  Railway  Co.  v,  Patchen,  167  111.  204,  47  N.  E.  368; 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Pollock,  195  III. 
156,  62  N.  E.  831. 

We  find  no  error  in  the  record  requiring  a  reversal  of  the 
judgment  of  the  Appellate  Court,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


St.  Louis  &  S.  F.  R.  Co.  v,  Webb. 

(Supreme  Court  of  Oklahoma,  Nov.  26,  1912.) 
[128   Pac.   Rep.  252.] 

Trial — Questions  for  Jury — Title  of  Plainti£F. — Where  a  party  sues 
in  his  own  name  for  damages  done  to  property,  alleging  sole  owner- 
ship in  such  property,  and  the  evidence  tends  to  show  a  joint  owner- 
ship with  another  and  an  issue  as  to  joint  ownership  is  raised,  it  is 
error  to  refuse  to  submit  such  issue  to  the  jury. 

Parties — PlaintifiFs — ^Who  Must  Join. — Where  two  parties  have  a 
joint  interest  in  property,  they  must  join  in  an  action  for  injuries  to 
such  property. 

Railroads — Injuries  to  Animals — Direction  of  Verdict* — In  an  ac- 
tion   for   damages   caused   by   alleged    negligence   in   the    killing  of 

♦For  the  authorities  in  this  series  on  the  subject  of  the  credibility 
of  railroad  employees  as  witnesses  in  actions  against  their  respective 
companies,  see  foot-note  of  Alabama  &  N.  R.  Co.  v.  Stacy  (Miss.), 
9  R.  R.  R.  555,  32  Am.  &  Eng.  R.  Gas.,  N.  S.,  555,  where  all  those 
preceding  it  are  collected;  last  foot-note  of  Byrd  v.  Central  Ky. 
Traction  Co.  (Ky.),  35  R.  R.  R.  261,  58  Am.  &  Eng.  R.  Cas.,  N.  S., 
261. 
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stock  by  a  railroad  company,  where  the  testimony  of  the  engineer 
and  fireman  is  positive  that  the  alarm  was  sounded,  emergency 
brakes  applied  as  soon  as  the  stock  was  discovered,  and  everything 
done  which  was  possible  to  do  to  stop  the  train  and  avoid  the  kill- 
ing, and  such  testimony  is  not  denied  and  there  is  no  testimony  of- 
fered to  show  negligence,  the  court  should  instruct  for  a  verdict  in 
favor  of  defendant. 
(Syllabus  by  the  Court.) 

Commissioner's  Opinion,  Division  No.  2.  Error  from  Choc- 
taw County  Court ;  W.  T.  Glenn,  Judge. 

Action  by  C.  L.  Webb  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

W.  F,  Evans,  of  St.  Louis,  Mo.,  R,  A,  Kleinschmidt  and  £. 
//.  Foster,  both  of  Oklahoma  City,  for  plaintiff  in  error. 
/.  L.  Dixon,  of  Hugo,  for  defendant  in  error. 

Harrison,  C.  This  cause  was  originally  begun  in  the  justice 
court  of  Hugo  township,  Choctaw  county,  and  judgment  ob- 
tained for  $75.  Thereupon  an  appeal  was  taken  to  the  county 
court  by  the  railroad  company  and  judgment  there  rendered 
against  the  company  for  the  sum  of  $70,  from  which  judgment 
the  railroad  company  appeals. 

There  are  two  questions  involved,  either  of  which  would  ne- 
cessitate a  reversal  of  the  judgment.  First.  Whether  the  plain- 
tiff, Webb,  was  the  sole  owner  or  a  joint  owner  of  the  horse 
alleged  to  have  been  killed.  Second.  The  insufficiency  of  the 
evidence  as  to  the  negligence  of  defendant. 

[1]  As  to  the  first  proposition,  it  is  shown  by  the  record  that 
plaintiff,  though  suing  in  his  own  name,  was  not  the  sole  owner 
of  the  animal  for  the  killing  of  which  suit  was  brought,  but  that 
a  half  interest  in  such  animal  was  owned  by  one  A,  M.  Merrill, 
and  that  the  court,  though  requested  so  to  do  by  the  defendant, 
refused  to  submit  the  question  of  joint  ownership  of  the  jury. 
The  plaintiff  alleged  that  the  horse  in  question  belonged  to  him. 
Mr.  Webb  testified  that  Merrill  had  a  conditional  interest  in  the 
stock,  but  that  he  was  to  stay  a  certain  length  of  time;  that  he 
bought  back  Merrill's  conditional  interest,  but  the  record  shows 
that  it  was  bought  back  after  suit  was  begun.  Merrill  testified 
that  he  owned  an  indirect  one-half  interest  in  the  stock.  The 
record  fails  to  show  just  what  this  one-half  interest  was.  It 
might  justify  the  possible  inference  that  Merrill's  interest  was 
in  the  increase  of  the  stock,  but  it  fails  to  show  conclusively  what 
such  interest  was.  But  inasmuch  as  it  shows  some  interest  in 
Merrill,  and  inasmuch  as  Webb's  right  of  action  depended  upon 
whether  he  was  the  owner  of  the  stock  sued  for,  and  inasmuch 
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as  there  was  a  controversy  as  to  whether  he  was  the  sole  owner 
or  whether  he  and  Merrill  were  joint  owners,  we  think  the 
court  erred  in  refusing  to  submit  this  question  to  the  jury. 

[2]  "Persons  who  have  a  joint  interest  must  use  jointly  for 
an  injury  to  such  interest.  Joint  owners  of  property  must  unite 
as  plaintiffs  in  one  action  for  an  injury  thereto  or  for  a  conver- 
sion thereof."     15  PI.  &  Pr.  544,  and  authorities  cited. 

[3]  As  to  the  question  of  defendant's  negligence,  the  engineer 
and  fireman  both  testified  that,  as  soon  as  the  stock  came  in 
view,  the  alarm  was  sounded;  that  immediately  thereupon  some 
of  the  stock  ran  upon  the  track  in  an  attempt  to  cross  it;  that 
the  air  brakes  were  immediately  applied,  and  ever3rthing  done 
which  they  could  possibly  do  to  stop  the  train  before  the  stock 
was  struck ;  that  it  was  in  the  nighttime  and  downgrade ;  that  the 
train  consisted  of  some  20  or  30  cars ;  that  the  rails  were  wet  with 
dew,  making  the  tracks  slick,  thereby  rendering  it  impossible  to 
stop  the  heavy  train  on  a  downgrade  any  sooner  than  it  stopped. 
There  was  no  evidence  whatever  tending  to  show  that  the  engi- 
neer had  not  done  all  that  could  be  done  under  the  circumstances 
to  avoid  the  killing.  The  record  does  show  that  there  was  some 
hay  and  grain  scattered  upon  the  track,  which  was  liable  to  in- 
duce stock  to  come  upon  the  right  of  way,  but  the  evidence  fails 
to  show  that  the  stock  was  ever  about  this  grain  or  hay,  and  that 
they  had  been  tolled  onto  the  track  by  same.  It  shows  that  from 
the  tracks  of  the  horses  none  of  them  had  been  close  to  the  grain 
and  hay,  and  thereby  fails  to  show  that  the  presence  of  such 
grain  and  hay  in  any  manner  contributed  to  the  cause  of  the  in- 
jury. The  record  also  shows  that  there  was  a  fence  on  the  side 
of  the  track,  and  that  such  fence  was  down  or  had  gaps  in  it  in 
places,  thus  allowing  stock  to  get  upon  the  right  of  way  and  down 
into  the  pocket  where  the  track  was  inclosed  by  the  fence  on 
each  side,  and  no  place  for  escape  by  the  stock.  But  the  record 
does  not  show  that  the  existence  of  the  fence  or  the  pocket  which 
plaintiff  complains  of  in  any  manner  contributed  to  the  injur)'. 
In  fact,  there  is  nothing  in  the  record  which  tends  to  show  that 
the  stock  would  not  have  been  killed  in  the  manner  in  which  it 
was  killed,  had  there  been  no  fence  inclosing  the  right  of  way 
and  no  feed  or  grain  upon  the  right  of  way.  In  A.,  T.  &  S.  F. 
Ry.  Co.  V.  Henderson,  27  Okl.  560,  112  Pac.  986,  wherein  the 
identical  question  and  state  of  facts  involved  in  the  case  at  bar 
was  before  the  court,  it  was  held:  "There  was  absolutely  no 
evidence  tending  to  contradict  the  positive  evidence  of  the  en- 
gineer that  he  did  all  in  his  power  to  avoid  striking  the  hogs,  and 
none  from  which  the  court  might  infer  the  want  of  ordinary  care 
on  his  part.  K.  C,  L.  &  S.  K.  Ry.  Co.  v,  Bolson,  36  Kan.  534, 
14  Pac.  5.  The  engineer  saw  the  hogs  as  they  approached  the 
track,  and  immediately  sounded  the  whistle,  applied  the  emer- 
gency  brakes,  and   did   everything  he   could  to   stop  his   train. 
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There  is  no  evidence  that  the  train  did  not  slack  in  response  to 
the  engineer's  efforts,  or  that  it  would  have  been  possible  to  stop 
within  the  distance  intervening  between  the  hogs  and  the  locomo- 
tive at  the  time  they  were  discovered  approaching  the  tracks. 
Courts  cannot  disregard  the  uncontradicted  evidence  of  unim- 
peached  witnesses,  and  it  was  error  for  the  court  below  to  do  §o." 

Under  the  record  before  use,  plaintiff's  right  of  recovery  de- 
pended solely  upon  the  negligence  of  the  company  in  stopping  the 
train  and  doing  everything  possible  under  the  circumstances  to 
avoid  the  killing.  The  testimony  of  the  engineer  and  fireman 
was  positive  that  they  did  all  they  could.  Their  testimony  was 
not  denied,  nor  were  there  any  circumstances  shown  which  tended 
to  refute  their  testimony.  It  is  argued  by  counsel  that  the  engi- 
neer having  testified  that  he  could  stop  the  train  within  something 
like  a  length  or  a  length  and  a  half  of  its  length,  and  that  having 
testified  that  he  saw  the  stock  at  a  certain  point,  and  that  the 
animal  was  killed  several  lengths  of  the  train  from  such  point, 
the  inference  is  valid  that  he  did  not  stop  it  as  soon  as  he  could 
have  stopped  it  after  seeing  the  horses.  But  the  record  does  not 
support  this  contention.  We  think,  therefore,  that,  inasmuch  as 
the  plaintiff  failed  to  show  wherein  the  presence  of  the  feed  on 
the  track  or  the  fence  along  the  right  of  way  in  any  way  con- 
tributed to  the  killing  of  the  animal,  the  court  should  have  ex- 
cluded the  testimony  in  reference  to  the  feed  and  fence  and  in- 
structed the  jury  to  disregard  same,  and  that  in  the  absence  of 
any  testimony  or  circumstances  tending  to  refute  the  positive 
testimony  of  the  engineer  and  fireman  that  everything  was  done 
which  was  possible  to  do  to  stop  the  train  and  avoid  the  accident 
judgment  should  have  been  rendered  for  defendant. 

Reversed  and  remanded. 

Per  Curiam.    Adopted  in  whole. 
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McLeod  V,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  Dec.  28,  1912.) 

[76  S.   E.   Rep.   705.] 

Railroads — Killing  Stock  on  Track — Negligence — ^Credibility  of 
Witnesses.* — ^Though  the  jury,  in  an  action  against  a  railroad  com- 
pany for  killing  stock  on  the  track,  must  consider  the  interest  of 
plaintiff  and  of  the  employees  of  the  company  in  weighing  their  tes- 
timony, they  must  also  consider  the  force  of  the  presumption  of 
negligence  arising  from  the  accident. 

On  petition  for  rehearing  and  staying  remittitur.    Petition  for 
rehearing  dismissed,  and  order  staying  remittitur  revoked. 
For  former  opinion,  see  76  S.  E.  19. 

Per  Curiam.  The  points  made  in  the  petition  for  rehearing 
were  fully  considered  by  the  court.  The  court  has  given  no  sanc- 
tion to  the  notion  that  juries  are  warranted  in  discrediting  rail- 
road employees  testifying  as  to  injuries  received  from  machinery 
under  their  control.  The  interest  of  the  plaintiff  is  to  be  con- 
sidered by  the  jury  in  weighing  his  testimony,  and  the  same  rule 
applies  to  an  agent  of  the  corporation,  against  whom  negligence 
is  charged.  The  character  or  manner  of  either  the  plaintiff,  or 
the  employee  or  agent  of  the  defendant,  or  the  circumstances  of 
the  transaction,  may  carefully  neutralize  in  the  minds  of  the  jury 
the  element  of  interest  or  natural  bias. 

Nevertheless  a  plaintiff,  whose  stock  has  been  killed  by  a  rail- 
road train,  has  the  right  to  have  the  jury  consider  the  force  of 
the  presumption  in  his  favor,  as  testimony  against  the  account 
of  the  accident  given  by  the  railroad  employee.  It  was  to  protect 
him  from  being  absolutely  bound  by  the  testimony  of  the  railroad 
employees  that  the  rule  as  to  the  presumption  of  negligence  was 
adopted. 

It  is  ordered  that  the  petition  be  dismissed,  and  the  order  stay- 
ing  the  remittitur  be  revoked. 

*See  extensive  note,  12  R.  R.  R.  792,  35  Am.  &  Eng.  R.  Cas..  N. 
S.,  792;  first  foot-note  of  Midland  Valley  R.  Co.  v.  Skinner  (Ark.), 
42  R.  R.  R.  492,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  492;  first  foot-note  of 
Chicago,  etc.,  R.  Co.  v.  Church  (Colo.),  40  R.  R.  R.  443,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  443. 
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BoYLEs  V,  Wheeling  Traction  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Nov.  19,  1912.) 

[76   S.   E.   Rep.  673.] 

Street  Railroads — Injury  to  Traveler— Contributory  Negligence. — 

It  is  negligence  to  drive  in  the  darkness  of  the  night  closely  along 
or  on  the  track  of  an  interurban  railway  that  occupies  part  of  the 
highway  and  on  which  the  running  of  cars  at  any  moment  must 
reasonably  be  anticipated,  when  there  is  ample  width  of  road  to  drive 
clear  of  it;  and  where  one  guilty  of  such  negligence  is  overtaken  by 
a  car,  handled  with  reasonable  care  in  the  emergency,  and  is  injured 
thereby,  he  cannot  recover. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  C.  W.  Boyles  against  the  Wheeling  Traction  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

D.  B.  Evans,  of  Moundsville,  for  plaintiff  in  error. 
Erskine  &  Allison,  of  Wheeling,  for  defendant  in  error. 

Robinson,  J.  The  jury  found  a  verdict  for  plaintiff,  the  court 
set  aside  the  verdict  and  awarded  a  new  trial,  and  plaintiff  there- 
upon prosecuted  this  writ  of  error.  He  demands  that  the  order 
disturbing  the  verdict  be  reversed  and  that  judgment  in  his  favor 
be  here  entered. 

The  action  is  one  seeking  damages  for  injuries  to  a  wagon, 
harness,  and  horse  belonging  to  plaintiff.  Plaintiff's  team,  in 
charge  of  a  driver,  started  from  McMechen  to  Moundsville  on 
a  dark,  foggy  night  in  October.  On  one  side  of  the  public  road 
where  the  injury  occurred  is  the  track  of  the  defendant's  inter- 
urban electric  railway  line.  The  team  was  traveling  so  near  to 
the  track  that  a  car  traveling  In  the  same  direction  struck  the  hub 
of  the  front  wheel  of  the  wagon  and  the  side  of  the  off  horse. 
The  ribs  and  the  spine  of  the  horse  were  broken  so  that  it  died. 
The  evidence  shows  that  the  horse  was  not  directly  on  the  track 
but  so  near  that  the  car  could  not  pass  without  striking  it.  It 
also  conclusively  appears  that  the  roadway  was  of  ample  width 
for  the  team  to  have  been  kept  clear  of  the  railway.  Further, 
it  conclusively  appears  that  the  car,  lighted  inside  and  carrying 
an  ordinary  head  light,  could  have  been  seen  for  such  a  distance 
that  there  was  ample  time  for  the  driver  to  avoid  all  proximity 
to  the  railway  as  the  car  was  approaching. 

We  do  not  hesitate  to  hold  from  the  facts  and  circumstances 
of  the  case,  that  the  person  in  charge  of  the  team  was  so  negli- 
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gent  in  not  avoiding  proximity  to  the  car  line  on  this  dark  night 
as  to  warrant  a  setting  aside  of  the  verdict.  Indeed  as  to  whether 
the  driver  of  the  team  at  the  time  of  the  accident  was  at  all  with 
it,  the  evidence  is  conflicting.  But,  assuming  that  the  driver  was 
on  the  wagon  as  he  says  he  was,  we  find  in  the  case  that  which 
denies  a  verdict  for  plaintiff.  The  driver,  as  the  representative 
of  plaintiff,  could  not  put  all  the  obligation  to  protect  the  team 
on  those  in  charge  of  the  car.  Upon  the  whole,  they  seem  to 
have  exercised  reasonable  care  under  all  the  circumstances. 
Plaintiff  does  not  even  undertake  to  show  that  they  could  have 
stopped  after  discovering  the  team  in  time  to  avoid  the  injury. 
It  conclusively  appears  that  the  driver  was  negligent — that  rea- 
sonable care  on  his  part  would  have  prevented  the  injury. 

This  case  is  not  the  ordinary  one  of  a  street  car  overtaking  a 
team  in  broad  daylight  or  in  the  blaze  of  street  lights.  All  the 
relative  circumstances  must  be  considered.  The  night  was  dark 
and  foggy.  Cars  were  wont  to  run  along  this  highway  at  intervals 
of  twenty  minutes.  The  driver  knew  these  things.  He  could 
not  anticipate  that  the  motorman  would  be  certain  to  see  the 
team  in  the  darkness  and  so  approach  it  as  to  be  able  to  stop  be- 
fore striking  it.  In  the  darkness  it  may  not  always  be  possible 
to  do  so,  even  in  the  exercise  of  the  highest  care.  While  the 
driver  had  the  right  to  assume  that  the  motorman  would  look 
out  for  persons  on  the  track,  still  the  motorman  had  the  same 
right  to  assume  that  the  driver  would  keep  away  from  the  track 
where  there  was  room  to  do  so.  The  operation  of  interurban 
line  through  long  stretches  of  country  not  crowded  with  travel 
cannot  be  held  down  to  the  slow  speed  necessary  to  guard  abso- 
lutely against  the  carelessness  or  caprice  of  travelers.  It  is 
enough  to  enjoin  on  the  operators  the  exercise  of  reasonable  and 
ordinary  care.  And  that  reasonable  and  ordinary  care  must  be 
judged  in  a  measure  by  what  they  reasonably  have  the  right  to 
anticipate  from  others.  Surely  the  motorman. could  reasonably 
make  speed  at  a  place  where  he  naturally  had  the  right  to  antici- 
pate that  travelers,  because  of  the  width  of  the  road  and  out  of 
greater  prudence  on  account  of  the  darkness  and  dangers  of  the 
night,  would  not  come  on  the  track.  All  that  which  the  driver 
knew,  or  must  have  known  from  the  facts  and  circumstances 
proved,  forbade  him  in  prudence  from  driving  near  the  car  track 
when  it  was  not  absolutely  necessary  to  do  so  and  when  he  might 
reasonably  expect  cars  to  approach  him  in  the  darkness  and  fail 
to  see  him  in  time  to  stop.  The  circumstances  were  such  as  to 
enjoin  on  him  at  least  as  much  prudence  to  keep  out  of  the  way 
of  the  car  as  those  circumstances  enjoined  on  the  motorman 
prudence  to  look  out  for  persons  on  the  track.  True,  the  team 
had  the  right  to  be  on  the  highway ;  so  had  the  car.  And  because 
the  car  had  the  right  to  run  there  in  the  darkness  and  its  speed 
and  purposes  were  superior  to  the  team,  the  relative  duty  of  the 
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driver  was  to  look  out  for  the  car  and  prepare  as  well  as  he  could 
for  its  approach.  No  prudent  man  would  have  carelessly  and 
unnecessarily  driven  along  in  proximity  to  the  car  track,  and 
taken  chances  on  the  motorman  finding  him  there  in  the  dark- 
ness and  by  some  manipulation  of  the  heavy  car  protecting  his 
team  from  harm.  Since  both  the  team  and  the  car  had  rights  on 
the  highway,  relative  duties  devolved  on  each  of  them,  to  be 
judged  by  the  circumstances  of  the  case  and  the  difference  in  the 
modes  and  the  purposes  of  the  travel  of  each.  The  duty  of  the 
driver  of  the  team  was  to  keep  away  from  the  track  at  this  point, 
to  anticipate  the  coming  of  the  car,  and  to  be  prepared  for  the 
car  to  approach  rapidly  and  hasten  on  before  him  as  it  had  the 
right  to  do.  The  undeniable  circumstances  prove  that  he  was  so 
derelict  in  the  matter  of  this  duty  as  to  have  caused  the  injury 
himself. 

It  may  be  said  that  the  motorman  should  anticipate  that  per- 
sons traveling  the  highway  in  the  darkness  will  not  be  able  to 
know  whether  they  are  near  the  track  and  that  he  should  there- 
fore provide  against  injury  to  such  persons.  But  in  view  of  the 
character  and  purposes  of  interurban  car  travel,  it  would  be  going 
far  to  say  that  the  motorman  must  observe  a  higher  duty  to  such 
travelers  than  we  would  require  of  themselves.  Consistent  with 
the  situation  of  the  motormay  and  the  character  of  the  travel  he 
is  engaged  in,  it  is  his  duty  to  look  out  for  persons  who  have 
strayed  on  the  track.  At  the  same  time  such  persons  must  be 
charged  with  the  reciprocal  duty  to  guard  themselves  by  not  get- 
ting on  the  track  where  it  is  unnecessary  to  do  so.  Indeed,  it 
would  seem  that  their  duty  to  keep  clear  of  the  track  is  a  stricter 
one  than  the  duty  of  the  motorman  on  the  other  hand ;  for  they 
can  more  safely  protect  themselves  by  simply  keeping  away  than 
he  can  protect  them  by  the  management  of  a  rapid,  ponderous 
instrument  when  they  do  not  keep  away.  Reason  demands  that 
travelers  keep  away  from  the  risk  of  a  swiftly  moving  and  dan- 
gerous car  when  it  is  easier  and  certainly  safer  for  them  to  do 
so  than  it  is  easy  and  certain  for  the  motorman  to  protect  them. 
Besides,  the  consideration  that  travel  on  interurban  cars  is  that 
of  the  general  public  must  weigh  in  a  comparison  of  the  relative 
rights  and  duties  of  the  car  company  with  those  of  the  individual 
traveler.  Certainly  the  public  should  not  be  held  up  to  afford 
that  protection  from  injury  to  an  individual  which  he  can  readily 
and  more  surely  give  himself  merely  by  the  exercise  of  ordinary 
prudence.  Why  should  we  not  require  the  traveler  to  know  when 
he  himself  is  on  the  track  as  well  as  require  the  motorman  to 
know  when  the  traveler  is  there?  If  the  motorman  must  have 
a  head  light,  why  should  not  the  traveler  be  required  to  have  a 
lantern  ? 

It  is  submitted  that  there  is  a  jury  question  as  to  whether  the 
motorman  was  giving  warning  of  the  coming  of  the  car  We 
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can  not  in  reason  hold  that  the  motomian  of  an  interurban  car 
running  in  the  darkness  must  continually  sound  the  gong  or  blow 
the  whistle.     He  must  certainly  do  that  at  crossings,  in  narrow 
places,  and  when  he  observes  persons  in  danger.    But  he  can  not 
do  that  all  the  time.    It  is  not  reasonable  to  require  warnings  at 
places   where  it  is  not  to  be  anticipated   that  travelers  will  risk 
danger.    In  such  places,  if  a  traveler  tempts  danger,  he  must  look 
out  and  warn  himself.    He  can  ordinarily  see  a  lighted  car  coming 
in  the  darkness  for  a  greater  distance  than  the  motorman  can  see 
him  by  the  head  light.     In  this  case  it  is  undeniably  shown  that 
the   driver  could   have  seen  the   car  a  long   distance  if  he  had 
looked,   and  that  the  motorman  could  not    see  him  until  it  was 
too  late. 

Though  it  might  be  found  that  defendant  was  negligent,  still 
under  the  evidence  as  presented  at  the  trial  plaintiff  could  not  in 
law  recover.  *'One  who,  through  the  mere  negligence  of  another, 
suffers  an  injury  which  would  not  have  happened  but  for  his 
own  or  his  agent's  wrongful  act  or  want  of  ordinary  care  proxi- 
mately contributing  thereto,  can  not  recover  at  common  law  any 
compensation  for  such  injury,  unless  its  more  proximate  cause 
is  the  omission  of  the  other  party,  after  having  notice  of  the  dan- 
ger to  use  due  care  to  prevent  injury."  1  Shearman  &  Redfield 
on  Negligence,  sec.  61.  In  other  words:  "The  party  who  last 
has  a  clear  opportunity  of  avoiding  the  accident,  notwithstanding 
the  negligence  of  his  opponent,  is  considered  solely  responsible." 
Quarterly  Law  Review,  Vol.  II,  page  507. 

The  court  did  not  err  in  setting  aside  the  verdict.  The  order 
in  that  behalf  will  be  affirmed  and  the  action  remanded. 


Sherlock  v,  Minneapolis^  St.  P.  &  S.  S.  M.  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  Nov.  20,  1912.) 

[138  N.  W.  Rep.  976.] 

Railroads — Operation — Injuries  at  Crossings — Contributory  Negli- 
gence.*— A  driver  about  to  cross  a  railroad  track  at  a  public  cross- 
ing in  the  country  is  charged  with  knowledge  that  such  crossing  is 
a  dangerous  place,  and  that  it  cannot  be  assumed  that  cars  are  not 
approaching  from  either  direction.     He  is  bound  to  assume  that  cars 

♦For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions which  must  be  used  by  a  highway  traveler  to  discover  ap- 
proaching trains  before  attempting  to  cross  steam  railroad  tracks, 
see  foot-note  of  McGoran  v.  New  York,  etc.,  R.  Co.  (N.  J.),  9  R.  R- 
R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  367,  where  all  those  preceding 
it  are  collected;  second  foot-note  of  Chesapeake,  etc.,  R.  Co.  v.  Young 
(Ky.),  43  R.  R.  R.  520,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  520;  foot-note 
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are  coining  until  satisfied  by  direct  evidence  to  the  contrary,  and  to 
this  end  must  vigilantly  use  his  senses  of  sight  and  hearing,  and 
do  all  that  ordinary  care  and  prudence  would  dictate,  having  in  view 
the  surrounding  circumstances,  to  avoid  injury,  regardless  of  whether 
any  si^al  is  g^ven  by  an  approaching  train. 

Railroads — Operation — Accident  at  Crossings — Contributory  Neg- 
ligence.— Where  the  exercise  of  ordinary  precautions  of  looking  and 
listening  and  making  an  intelligent  use  of  one's  faculties  to  inform 
himself  as  to  the  approach  of  a  train  is  neglected,  and  when  the  tak- 
ing of  such  precautions  would  have  avoided  an  accident,  negligence 
is  conclusively  established,  in  the  absence  of  conflict  in  the  evidence 
on  these  subjects. 

Negligence — Contributory  Negligence — Efifect — Where  an  injury 
is  due  to  the  negligence  of  both  parties,  no  recovery  can  be  had. 

Railroads — Operation — ^Accidents  at  Crossings — Contributory  Neg- 
ligence.!— The  greater  the  danger  by  reason  of  weather  conditions 
rendering  it  difficult  to  see  a  train  or  hear  its  approach,  the  greater 
the  caution  necessary  to  constitute  ordinary  care. 

of  Parker  v,  Des  Moines  City  R,  Co.  (Iowa),  43  R.  R.  R.  215,  66  Am. 
&  Eng.  R.  Cas.,  N.  S.,  215. 

For  the  authorities  in  this  series  on  the  question  whether  a  high- 
way traveler  must  stop  for  the  purpose  of  discovering  approaching 
trains  before  attempting  to  cross  steam  railroad  tracks,  see  first 
foot-note  of  Case  v.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R.  R.  367, 
60  Am.  &  Eng.  R.  Cas.,  N.  S.,  367,  where  all  those  preceding  it  are 
collected;  foot-note  of  Parker  v,  Des  Moines  City  R.  Co.  (Iowa),  43 
R.  R.  R.  215,  66  Am.  &  Eng.  R.  Cas.,  N.  S..  215;  last  head-note -of 
Smith  V.  Cincinnati,  etc.,  R.  Co.  (Ky.),  44  R.  R.  R.  522,  67  Am.  & 
Eng.  R.  Cas.,  N.  S.,  522;  second  head-note  of  Chesapeake  &  O.  R. 
Co.  V,  Young  (Ky.),  43  R  R.  R.  520,  66  Am.  &  Eng.  R.  Cas.,  N.  S., 
520. 

For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  a  highway  traveler  in  attempting  to  cross  railroad 
tracks  as  affected  by.  the  failure  of  the  train  which  struck  him  to 
give  the  signals  for  the  crossing,  see  extensive  note,  11  R.  R.  R.  154, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  second  foot-note  of  Chicago,  etc., 
R.  Co.  V.  Bennett  (C.  C.  A.),  38  R.  R.  R.  671,  61  .Am.  &  Eng.  R.  Cas., 
N.  S.,  671. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  highway  traveler  to  discover  approaching  trains  or  street 
cars  before  attempting  to  cross  railroad  tracks,  as  affected  by  the 
fact  that  his  view  of  the  tracks  is  obstructed  at  such  crossing,  see 
second  paragraph  of  second  foot-note  of  Denver  City  Tramway  Co. 
V.  Cobb  (C.  C.  A.),  31  R.  R.  R.  188,  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
188,  where  all  those  preceding  it  are  collected;  last  foot-note  of  Beech 
V.  Missouri,  etc.,  Ry.  Co.  (Kan.),  41  R.  R.  R.  652,  64  Am.  &  Eng. 
R.  Cas.,  N.  S.,  652;  last  paragraph  of  first  foot-note  of  Bates  v.  San 
Pedro,  etc.,  R.  Co.  (Utah),  40  R.  R.  R.  413.  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  413;  last  head-note  of  Smith  v.  Cincinnati,  etc.,  R.  Co.  (Ky.), 
44  R.  R.  R.  522,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  522;  Roanoke  R,  etc., 
Co.  V.  Carroll  (Va.),  43  R.  R.  R.  110,  66  Am.  &  Eng.  R.  Cas.,  N.  S., 
110. 
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ligence— Presumptions.^ — The  law  of  self-preservation  may  usually 
be  considered  in  favor  of  the  plaintiff,  where  doubt  exists  as  to  his 
ability  to  see  or  hear  an  approaching  train,  but  when  no  such  doubt 
appears,  and  it  is  clear  that  had  he  looked  and  listened  he  could  have 
seen  such  train,  and  the  evidence  shows  that  he  was  not  in  the  ex- 
ercise of  ordinary  care,  no  inference  arising  from  the  instinct  of  self- 
preservation  is  applicable  in  his  favor. 

Railroads — Operation — Accidents  at  Crossings — Evidence. — While 
there  may  be  exceptional  circumstances  excusing  a  party  from  the 
observance  of  the  rule  regarding  looking  and  listening,  it  is  held 
that  the  facts  of  this  case  disclose  no  such  circumstances. 

Railroads — Operation — Accidents  at  Crossings — Contributory  Neg- 
ligence.— It  is  the  traveler's  duty  to  look  in  both  directions  at  a 
crossing  for  trains,  and  this  rule  is  emphasized  where  there  are  two 
tracks  which  render  it  possible  for  trains  to  approach  from  either 
direction,  or  pass  each  other  at  the  crossing. 

Railroads — Operation — Accidents  at  Crossings — Contributory  Neg- 
ligence.— The  only  diversion  of  attention  excusing  failure  to  look 
and  listen  at  a  railroad  crossing  is  where  the  attention  is  so  irre- 
sistibly forced  to  something  else  as  to  practically  deprive  a  traveler 
of  the  opportunity  to  look  and  listen. 

Appeal  and  Error — Review — Harmless  Error — Exclusion  of  Evi- 
dence.— The  exclusion  of  evidence  of  witnesses  as  to  the  possibility 
of  their  hearing  the  signals  of  the  train,  if  any  were  given,  just  prior 
to  the  accident,  was  nonprejudicial,  when  it  was  the  duty  of  the  de- 
ceased  to  look  and   listen,   regardless  of  signals. 

Evidence — Documentary  Evidence  —  Photographs. § — While  great 
care  should  be  exercised  in  receiving  photographic  exhibits  showins: 
elevations,  they  may  be  received  when  properly  verified,  and  it  is 
clear  that  conditions  were  the  same  when  taken  as  when  an  accident 

occurred. 

-  ■ — — 

tSee  extensive  note,  25  R.  R.  R.  217,  48  Am.  &  Eng.  R.  Gas.,  X- 
S.,  217:  first  foot-note  of  Stuart  v.  Nashville,  etc.,  R.  Co.  (Ky.).  43 
R.  R.  R.  539.  66  Am.  &  Eng.  R.  Cas..  539;  first  head-note  of  Chesa- 
peake, etc.,  R.  Co.  r.  Young  (Ky.),  43  R.  R.  R.  520,  66  Am.  &  Enjj. 
R.  Cas.,  N.  S..  520;  foot-note  of  Tatro  7.'.  Maine  Cent.  R.  Co.  (Mc). 

43  R.  R.  R.  86,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  86;  second  foot-note  of 
Elliott  V.  New  York,  etc.,  R.  Co.  (Conn.),  42  R.  R.  R.  715.  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  715;  first  head-note  of  Whaley  v.  Vidal  (S. 
Dak.),  42  R.  R.  R.  544,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  544;  foot-note 
of  Clancv  v.  New  York,  etc.,  R.  Co.  (N.  Y.;,  42  R.  R.  R.  80,  65  Am. 
&  Eng.  R.  Cas.,  N.  S..  80:  Parsons  v.  Syracuse,  etc.,  R.  Co.  (N.  Y.). 

44  R.  R.  R.  395,  67  Am.  &  Eng.  R.  Cas.,  N.  S..  395. 

§For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  photographs  as  evidence  in  neglijjfence  cases,  see  first  foot- 
note of  Davis  V.  Seaboard  Air  Line  R.  (N.  Car.),  18  R.  R.  R.  163. 
41  (Am.  &  Eng.  R.  Cas.,  N.  S.,  163,  where  all  those  preceding  it  are 
collected:  second  foot-note  of  Sample  v.  Chicago,  etc.,  R.  Co.  (111.). 
30  R.  R.  R.  434,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  434. 
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Evidence — Documentary  Evidence — Photographs. — Plaintiff's  hus- 
band was  killed  at  a  railway  crossing  December  14,  1906.  Photo- 
graphic exhibits  offered  in  evidence  were  taken  the  following  June. 
The  record  discloses  that  the  conditions  were  the  same  as  when  the 
accident  occurred  except  as  to  snow,  and  the  removal  of  one  build- 
ing on  the  side  of  the  highway  not  necessary  to  consider  in  relation 
to  the  issues.  Held,  that  the  difference  in  conditions,  under  the  cir- 
cumstances disclosed,  was  immaterial. 

Railroads — Operation — Accidents  at  Crossings — Contributory  Neg- 
ligence— Evidence. — Plaintiff's  husband  was  driving  a  team  and  grain 
tank  north  on  a  highway  toward  a  railroad  crossing  ai  a  slow  walk, 
and  was  killed  by  a  train  on  the  crossing  approaching  from  the  east 
at  from  eight  to  ten  miles  per  hour.  The  view  from  the  highway 
for  at  least  1,700  feet  south  of  the  crossing  of  the  railway  toward 
the  east  was  unobstructed  except  by  two  houses  on  the  east  side  of 
the  highway.  It  was  277  feet  from  the  most  northernly  house  to  the 
crossing.  For  that  distance  the  view  was  quite  unobstructed.  The 
deceased,  while  passing  at  least  between  the  house  and  the  crossing, 
looked  steadily  toward  the  northwest.  He  wore  a  fur  coat  with  a 
collar  turned  over  his  ears.  The  wind  was  from  the  northwest.  He 
made  no  effort,  at  least  during  that  distance,  to  ascertain  the  ap- 
proach of  any  train  from  the  east.  Held  that,  assuming  that  no 
signal  was  given  by  the  train,  he  was  guilty  of  contributory  negli- 
gence, and  not  exercising  his  senses  of  seeing  and  hearing,  preclud- 
ing a  recovery  for  his  death. 

(Syllabus  by  the   Court.) 

Appeal  from  District  Court,  Barnes  County;   Burke,  Judge. 

Action  by  Mary  Sherlock  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

This  appeal  was  taken  from  a  judgment  of  the  district  court 
of  Barnes  county  in  favor  of  the  defendant,  and  from  an  order 
denying  new  trial.  The  action  was  for  damages  for  causing  the 
death  of  Thomas  Sherlock  at  defendant's  crossing,  and  the  de- 
fense was  contributory  negligence  of  said  Sherlock.  At  the  close 
of  the  case  the  court,  on  motion,  directed  a  verdict  in  favor  of 
the  defendant.    The  facts  disclosed  are  about  as  follows : 

The  deceased,  Thomas  Sherlock,  was  the  husband  of  Mary 
Sherlock,  plaintiff.  He  was  employed  by  a  milling  company  in 
Valley  City  as  a  teamster.  December  14,  1906,  while  in  such  em- 
ployment, he  was  engaged  in  hauling  wheat  from  the  elevator  in 
North  Valley  City  to  the  mill  of  his  employer  in  Valley  City,  and 
while  driving  a  tank  wagon  north  was  hit  by  a  train  from  the 
east,  consisting  of  a  snowplow,  engine,  and  caboose,  moving  from 
eight  to  ten  miles  per  hour.  The  elevator  and  mill  were  some- 
what over  a  mile  apart.  He  had  been  engaged  in  this  occupation 
for  some  days,  and  was  thoroughly  familiar  with  the  road  lead- 
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ing  between  the  two  points,  and  with  the  crossing  over  the  rail- 
road track  where  he  was  killed.  He  was  in  the  entire  possession 
of  his  faculties.  In  making  his  trips  he  passed  along  a  public 
highway,  north  from  the  city  of  Valley  City  to  the  elevator  at 
North  Valley  City,  which  elevator  was  on  the  north  side  of  de- 
fendant's railroad  track,  which,  at  the  point  of  crossing,  consisted 
of  its  main  line  and  a  side  or  passing  track.  The  road  over  which 
he  traveled  crossed  the  Sheyenne  river  1,700  feet  south  of  the 
railroad  crossing,  and  was  graded  up  a  foot  or  more  above  the 
level  of  the  prairie,  and  there  was  snow  upon  the  road  one  foot 
or  over  deep. 

Defendant's  line  runs,  at  the  point  of  crossing,  a  little  south 
of  east,  and  the  crossing  is  nearly  at  right  angles.  This  railroad 
is  visible  from  the  road,  over  which  the  deceased  traveled,  a  mile 
or  farther  in  an  easternly  direction,  and  can  be  seen  from  the 
highway  at  least  all  the  distance  from  the  Sheyenne  river  cross- 
ing, to  the  highway  crossing  where  the  accident  occurred,  except 
for  two  houses  situated  on  the  east  side  of  the  highway  and 
facing  west,  and  possibly  a  shack  or  barn  close  to  the  track,  but 
which,  on  account  of  being  low  posted  and  setting  below  the 
track,  either  did  not  obstruct  the  view  or  obstructed  it  to  so  slight 
an  extent  as  to  be  immaterial.  The  grade  of  the  railroad  track 
for  practically  the  entire  distance  visible  from  the  highway  was 
considerably  elevated  above  the  surrounding  prairie. 

It  was  277.8  feet  from  the  track  to  the  north  line  of  the  north 
house,  to  which  reference  has  been  made,  and  the  distance  be- 
tween that  and  the  other  house,  14.75  feet.  The  north  house  had 
a  front  toward  the  highway  of  18.25  feet,  north  and  south,  and 
was  24.23  feet  in  depth,  east  and  west,  and  the  more  southerly 
house  was  25.25  feet  by  24.5  feet.  The  north  hduse  was  a  story 
and  a  half,  and  the  south  one  one  story  high.  The  bam  nearer 
the  track  was  a  little  over  20  feet  in  length,  east  and  west,  and 
about  12.25  feet  north  and  south.  The  total  height  of  the  build- 
ing was  10.3  feet.  It  stood  94  feet  south  of  the  center  of  the 
main  track,  and  the  ground  on  which  it  stood  was  considerably 
lower  than  the  track. 

The  depot  building  at  North  Valley  City  is  649.46  feet  nearly 
west  of  the  crossing.  The  deceased  was  standing  up  in  the 
wagon,  and  had  on  a  fur  coat  with  collar  turned  up  over  his  ears. 
His  back,  according  to  the  uncontradicted  evidence,  was  turned 
toward  the  east,  and  he  appeared  to  be  watching  the  depot,  or  a 
train  standing  near  and  west  of  the  depot,  apparently  taking 
water  or  fuel.  The  day  was  cold,  with  considerable  wind  from 
the  northwest  and  some  snow  blowing,  and  perhaps  falling,  but 
the  amount  of  snow  and  storm  was  not  sufficient  to  prevent  a 
fairly  clear  view  of  the  track  to  the  east.  He  was  seen  and 
watched  by  several  witnesses  during  more  or  less  of  the  time 
from   his  passing  the  houses  until  he   reached  the  place  of  the 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        375 

Sherlock  v,  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co 

a:cident.  One  Weimer,  who  resided  in  the  north  house,  testified 
that  he  was  out  of  doors  when  the  accident  occurred,  and  saw 
the  deceased  pass  his  house  and  drive  toward  the  track,  and  saw 
the  accident ;  that  his  team  was  going  at  a  slow  walk,  and  he  did 
not  try  to  hurry  them  when  he  reached  the  track;  that  the  de- 
ceased could  see  down  the  track  for  a  considerable  distance,  but 
that  he  was  looking  toward  the  depot. 

A  daughter  of  this  witness  also  testified  to  seeing  deceased 
coming,  and  witnessing  the  accident;  that  she  first  saw  Sherlock 
when  opposite  the  north  house;  that  he  was  looking  toward  the 
depot,  and  continued  to  look  toward  the  depot  and  did  not  .turn 
toward  the  east;  that,  where  she  was  on  the  ground,  she  could 
see  east  a  quarter  of  a  mile ;  that  the  little  bam  might  have  ob- 
structed the  view  a  little  ways;  that  she  could  see  the  railroad 
bridge  a  quarter  of  a  mile  east;  that  deceased  was  not  looking 
toward  the  incoming  train,  but  kept  his  head  toward  the  west; 
that  his  team  was  walking. 

One  Kuester  testified  that  at  the  time  of  the  accident  he  was 
in  the  house  farthest  south ;  that  he  saw  Sherlock  driving  past ; 
that,  when  he  went  past,  he  was  standing  up,  looking  toward  the 
depot.  He  saw  the  accident  plainly.  He  did  not  see  Sherlock 
all  the  time  between  his  house  and  the  track. 

One  Briggs  testified  that  he  was  near  the  depot  when  the  acci- 
dent occurred;  that  he  saw  Sherlock  about  200  feet  before  he 
got  to  the  railroad  track;  that  he  was  looking  northwest;  that 
he  last  saw  deceased  right  close  to  the  crossing ;  and  that  he  was 
still  looking  west,  and  the  train  just  a  few  feet  from  him;  that 
he  seemed  to  be  looking  toward  the  depot  all  the  time ;  that  he 
fir.st  saw  the  train  coming  three-quarters  of  a  mile  east,  and 
could  see  it  clearly  and  plainly  as  it  continued  up  to  the  crossing ; 
that  the  barn  to  which  reference  has  been  made  did  not  obstruct 
the  view  between  the  highway  and  the  railroad  for  any  one  driv- 
ing along ;  that  cars  were  visible  over  the  top  of  it ;  that  the  snow 
was  blowing  some,  but  not  enough  to  obstruct  the  vision ;  that  he 
could  see  clearly  and  plainly. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  whistle 
was  blown  or  bell  rung.  Photographs  taken  the  13th  of  June, 
1907,  were  received  in  evidence.  The  photographer  testified 
that  he  had  been  engaged  in  the  business  for  more  than  20  years ; 
that  the  writing  on  the  back  of  the  photographs  were  notations 
made  and  measurements  taken  by  him  when  he  made  the  photo- 
graphs; that  they  were  correct,  and  represented  the  location  of 
his  camera  and  the  direction  in  which  it  was  pointed ;  that  he  had 
been  familiar  with  the  location  of  North  Valley  City  since  it 
started;  that  he  was  familiar  with  the  buildings  in  question  on 
the  14th  of  December,  1906;  also  with  the  changes  which  had 
been  made  between  that  time  and  the  time  of  the  photographs ; 
that  everything  remained  in  the  same  condition  as  when  the  acci- 
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dent  occurred,  except  the  snow  had  disappeared  and  a  building 
on  the  west  side  of  the  highway  had  been  removed. 

In  Exhibit  No.  1  the  camera  was  placed  50  feet  south  from 
the  main  line  of  the  railroad,  in  the  center  of  the  road,  and 
pointed  west.  It  shows  an  unobstructed  view  between  the  de- 
pot, where  the  witness  Briggs  was  at  the  time  of  the  accident, 
and  the  highway  to  the  crossing. 

In  Exhibit  No.  2  the  camera  was  placed  in  the  same  position, 
but  pointing  easternly,  and  shows  an  unobstructed  view  of  the 
track  toward  the  east  from  this  point  until  the  railroad  strikes 
the  hills  to  the  southeast,  which  is  a  mile  or  more. 

Exhibit  No.  3  is  a  photograph  taken  looking  easternly,  with 
the  camera  placed  in  the  center  of  the  road,  290  feet  south  of  the 
main  track;  it  showing  between  the  two  houses  referred  to.  It 
shows  an  unobstructed  view  of  the  track  for  a  short  distance, 
looking  between  the  two  houses. 

Exhibit  No.  4  shows  the  track  looking  easternly  from  a  point 
in  the  road  100  feet  south  of  the  main  line,  and  the  view  includes 
the  barn  to  which  reference  has  been  made.  It  shows  the  view 
at  this  point  of  the  track  unobstructed  until  it  reaches  the  hills, 
and  also  shows  to  some  extent  the  elevation  of  the  track  above 
the  surrounding  ground  and  the  barn. 

Exhibit  No.  6  was  taken  in  the  center  of  the  road,  230  feet 
south  from  the  main  line,  looking  east,  and  also  shows  an  un- 
obstructed view  of  the  track,  east  to  the  point  where  it  enters 
the  hills,  except  that  it  indicates  that  the  barn,  if  the  deceased 
was  no  higher  from  the  ground  than  the  camera,  would  partially 
obstruct  the  view  of  the  track  for  a  few  feet — the  length  of  two 
or  three  cars. 

Exhibit  No.  8  shows  an  unobstructed  view  of  the  track  for  a 
long  distance,  from  a  point  in  the  road  25  feet  south  of  the  main 
line,  looking  east. 

There  was  no  conflict  in  the  evidence  except  as  to  the  engineer 
giving  a  signal,  and  as  to  the  extent  to  which  the  storm  and  snow 
obstructed  the  vision,  but  no  witness  testified  that  the  conditions 
were  such  as  to  obscure  the  sight  of  the  train  for  less  than  half 
a  mile.  One  witness  testified  that  he  watched  the  train  coming 
three-quarters  of  a  mile. 

Errors  are  assigned  on  the  direction  of  the  verdict  for  defend 
ant,  and  upon  various  rulings  on  the  admission  and  rejection  of 
evidence.      Sufficient  reference  will  be  made    to  these  latter  as 
considered. 

M.  A.  Hildreth,  of  Fargo,  for  appellant. 
Lee  Combs  and  L.  S.  B.  Ritchie,  both  of  Valley  City  {A.  H. 
Bright,  of  Minneapolis,  of  counsel),  for  respondent. 

4 

Spalding,  C.  J.  (after  stating  the  facts  as  above).  The  evi- 
dence of   which  we  have   stated  what  we  consider   the  material 
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parts  may  be  resolved  into  a  showing  that  there  was  no  material 
physical  obstruction  to  the  view  of  the  train  for  nearly  a  mile 
from  any  point  in  the  highway  between  the  north  house  and  the 
track,  a  distance  of  over  277  feet;  that,  although  stormy,  the 
storm  was  not  severe  enough  to  prevent  any  one  looking  down 
the  track  to  the  east  from  seeing  the  train  nearly  or  quite  a  mile; 
that  the  deceased's  team  was  proceeding  during  the  distance 
mentioned  at  a  slow  walk;  and  that  he  was  observed  by  at  least 
four  witnesses  part  of  the  way  from  the  house  to  the  track,  and 
at  all  times  when  so  observed  had  his  fur  coat  collar  turned  over 
his  ears,  and  was  looking  to  the  northwest. 

One  witness  saw  him  from  the  time  he  passed  the  house  until 
he  reached  the  crossing,  and  stated  that  he  seemed  to  be  looking 
toward  the  northwest  all  the  time.  It  is  thus  clear  that  he  made 
no  observation  calculated  to  inform  himself  of  the  approach  of 
the  train  from  the  east.  Presumably  his  attention  was  attracted 
by  the  blowing  off  of  steam  of  the  train  standing  back  and  west 
of  the  depot.  There  were  two  tracks,  so  it  was  possible  for  a 
train  to  approach  the  station  from  each  direction,  east  and  west. 

For  the  purposes  of  deciding  this  appeal,  it  must  be  assumed 
that  no  signal  was  given  from  the  approaching  train.  Whatever 
the  personal  views  of  the  members  of  this  court  may  be  regard- 
ing the  contributory  negligence  of  the  deceased,  the  rule  on  the 
subject  has  been  firmly  established  in  this  state,  and  we  do  not 
feel  justified  in  departing  from  it,  especially  in  view  of  its  being 
supported  by  the  great  weight  of  authority  from  other  courts, 
although  counsel  for  appellant  cites  a  few  very  respectable  au- 
thorities which  might  seem  to  justify  a  reversal. 

[12]  We  first  proceed  to  consider  the  law  with  reference  to 
the  facts,  and  later  shall  briefly  consider  the  assignments  regard- 
ing the  admission  and  rejection  of  evidence. 

[1]  The  driver  of  a  team  about  to  cross  a  railroad  track  at  a 
public  crossing  in  the  country  is  charged  with  knowledge  that 
such  crossing  is  a  dangerous  place,  that  it  cannot  be  assumed  that 
cars  are  not  approaching  from  either  direction,  or  that  there  is 
no  danger  therefrom.  He  is  bound  to  assume  that  cars  are  com- 
ing until  satisfied  by  direct  evidence  to  the  contrary,  and  to  that 
end  he  must  vigilantly  use  his  senses  of  sight  and  hearing  in  en- 
deavoring to  avoid  injury,  and  to  do  all  that  ordinary  care  and 
prudence  would  dictate  to  avoid  injury,  having  in  view  all  the 
surrounding  circumstances;  and  this  whether  or  not  any  signal 
is  given  by  an  approaching  train.  Hope  v.  Railway  Co.,  19  N. 
D.  438,  122  N.  W.  997,  and  authorities  cited ;  West  v,  N.  P.  R. 
Co.,  13  N.  D.  221,  100  N.  W.  254,  and  authorities  cited;  Pendroy 
V,  G.  N.  R.  Co.,  17  N.  D.  433,  117  N.  W.  531 ;  23  A.  &  E.  Ency 
Law,  765. 

[2]  Where  the  exercise  of  the  ordinary  precautions  of  look- 
ing and  listening  and  making  an  intelligent  use  of  one's  faculties 
to  inform  himself  as  to  the  approach  of  a  train  are  neglected, 
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and  when  the  exercise  of  such  precautions  would  have  avoided 
the  accident,  negligence  is  conclusively  established.  It  is  ap- 
parent in  the  case  at  bar  that  Sherlock  would  have  seen  the  train 
had  he  looked  to  the  east  or  listened  for  it  any  time  in  the  277 
feet  between  the  north  house  and  the  crossing,  and  without  much 
doubt  he  could  have  seen  it  had  he  looked  toward  the  east  at  any 
time  after  crossing  the  Sheyenne  river,  1,700  feet  south  of  the 
railroad  crossing.  Had  he  looked  and  seen  it,  or  listened  and 
heard  it,  after  passing  the  houses,  the  natural  instinct  of  self- 
preservation  would  most  certainly  have  caused  him  to  avoid  it 
The  evidence  fails  to  show  that  he  changed  the  speed  of  his  team 
while  passing  that  distance.  In  fact,  it  was,  as  has  been  stated, 
proceeding  but  very  slowly  and  must  have  been  under  his  con- 
trol at  all  times. 

[3]  If  the  failure  to  give  a  signal  from  the  train  was  n^li- 
gence  on  the  part  of  the  defendant,  the  negligence  of  the  deceased 
contributed  to  the  accident,  and  the  case,  therefore,  comes  under 
the  rule  that,  where  an  injury  is  due  to  the  negligence  of  both 
parties,  no  recovery  can  be  had.     West  v,  N.  P.  R.  Co.,  supra. 

[4]  The  deceased  was  not  excused  by  the  weather  from  the 
exercise  of  ordinary  care,  even  if  it  was  sufficiently  thick  to  ren- 
der it  difficult  to  observe  the  train  or  to  hear  its  approach.  The 
greater  the  danger  the  greater  the  care  necessary  for  him  to  ex- 
ercise, and  the  greater  the  caution  necessary  to  constitute  ordi- 
nary care.  Pendroy  v.  G.  N.  R.  Co.,  supra;  West  v.  Railway  Co., 
supra ;  Hope  v.  Railway  Co.,  supra. 

[5]  It  is  argued  that  the  law  of  self-preservation  must  be 
taken  into  consideration  by  this  court  as  an  element  of  great 
importance,  and  that  the  presumption  is  that  the  deceased  would. 
.  in  the  observance  of  that  law,  have  stopped  had  it  been  possible 
for  him  to  see  the  train,  and  that,  therefore,  he  did  not  know- 
ingly and  recklessly  attempt  to  cross  the  track.  This  law  is  en- 
titled to  great  weight  in  a  proper  case,  and  usually  may  be  con- 
sidered in  instances  where  doubt  exists  as  to  one's  ability  to  see 
the  train  or  hear  it,  but  no  such  doubt  is  disclosed  by  the  record 
in  this  case.  See  supplemental  opinion  in  Kunkel  et  al  r.  Soo 
Ry.,  18  N.  D.  382,  121  N.  W.  830.  And  the  law  of  self-preserva- 
tion, as  above  observed,  would  have  worked  in  the  deceased's  fa- 
vor, and  could  not  well  have  done  otherwise,  had  he  used  his 
senses  as  he  might  and  should  have  done.  Where  all  the  evi- 
dence shows  that  the  deceased  was  not  in  the  exercise  of  ordi- 
nary care,  no  inference  arising  from  the  instinct  of  self-preser- 
vation is  applicable  in  his  favor.  Gahagan  v.  Boston,  etc.,  R. 
Co.,  70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  426;  Baker  v.  Chi- 
cago, etc.,  R.  Co.,  95  Iowa,  163,  63  N.  W.  667. 

[6]  It  is  also  urged  that,  because  deceased's  attention  ap- 
peared to  have  been  diverted  by  the  train  standing  opposite  and 
west  of  the  depot,  the  circumstances  are  rendered  exceptional, 
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and  that,  therefore,  the  general  rule  relating  to  contributory  neg- 
ligence is  not  applicable,  and  that  the  case,  therefore,  became  one 
for  the  jury.  Numerous  authorities  may  be  found  holding  that 
extraordinary  conditions  and  circumstances  take  cases  out  of 
the  general  rule.  See  Davy  v,  G.  N.  R.  Co.,  21  N.  D.  43,  128  N. 
W.  311. 

[7]  Bu^  we  do  not  consider  this  case  as  coming  within  such  an 
exception ;  the  rule  applicable  being  rather  as  laid  down  by  many 
authorities  that  it  is  the  plaintiff's  duty  to  look  in  both  directions 
for  trains. 

[8]  It  is  obvious  that  this  rule  must  be  emphasized  rather  than 
relaxed  where  there  are  two  tracks  at  the  crossing,  rendering 
it  possible  for  trains  to  approach  from  each  direction,  or  to  pass 
each  other,  and  the  only  diversion  of  attention  excusing  the  fail- 
ure to  look  and  listen  is  where  the  attention  is  so  irresistibly 
forced  to  something  else  as  to  deprive  a  traveler  of  the  oppor- 
tunity to  look  and  listen.  Guhl  v,  Whitcomb  et  al.,  109  Wis. 
69,  85  N.  W.  143,  83  Am.  St.  Rep.  889.  The  facts  in  the  above- 
cited  case  are  very  similar  to  those  of  the  case  at  bar.  Hain  v, 
C,  M.  &  St.  P.  R.  Co.,  135  Wis.  303,  116  N.  W.  20;  Smith  v,  C, 
M.  &  St.  P.  R.  Co.,  137  Wis.  97,  118  N.  W.  638;  demons  v,  C, 
St.  P.  R.  Co.,  137  Wis.  387,  119  N.  W.  102;  Grimm  v.  Mid.  Elec. 
Ry.  &  Light  Co.,  138  Wis.  44,  119  N.  W.  833;  White  v.  M.,  St. 
\I.  Ry.  Co.,  147  Wis.  141,  133  N.  W.  148.  That  the  deceased 
did  not  exercise  the  care  with  which  he  is  charged  in  law  under 
the  authority  of  the  foregoing  and  numerous  other  cases  is  clear. 
The  minds  of  reasonable  men  could  not  disagree  on  this.  It  is 
consequently  apparent  that,  in  the  absence  of  reversible  error 
on  questions  of  evidence,  the  court  did  not  err  in  directing  a 
verdict  for  the  defendant. 

[9]  Regarding  the  errors  assigned  relating  to  the  admission 
and  rejection  of  evidence,  most  of  such  assignments  relate  to 
questions  concerning  the  probability  or  possibility  of  witnesses 
hearing  the  locomotive  bell  ring  or  its  whistle  blow  just  prior  to 
the  accident.  As  to  these  assignments,  in  view  of  our  conclu- 
sion that  it  was  the  duty  of  the  deceased  to  make  use  of  his 
senses  by  looking  and  listening  for  the  approach  of  trains,  and 
regardless  of  whether  signals  were  given  or  not,  it  is  apparent 
that  they  were  immaterial,  and,  if  their  rejection  was  error  at  the 
time  it  occurred,  it  was  error  without  prejudice. 

[10]  Error  is  assigned  on  the  overruling  of  an  objection  to 
the  admission  of  the  photographic  exhibits  in  evidence,  on  the 
ground  that  there  was  no  evidence  that  they  were  true  pictures 
of  the  situation  at  the  time  of  the  accident.  This  court  held,  in 
Higgs  V,  Minneapolis,  St.  P.  &  S.  St.  M.  R.  Co.,  16  N.  D.  446, 
114  N.  W.  722,  15  L.  R.  A.  (N.  S.)  1162,  15  Ann.  Cas.  97,  that, 
if  properly  verified,  photographs  may  be  received  in  evidence  to 
show  locations  and  conditions. 
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[11]  In  the  case  at  bar  there  can  be  no  question  of  the  photo- 
graphs being  correct  representations  of  the  place  of  the  accident 
and  its  surroundings  when  taken  in  the  followings  when  taken 
in  the  following  June.  The  only  ground  for  the  contention  that 
they  are  inadmissible  would  seem  to  be  that  the  accident  oc- 
curred in  December  when  the  ground  was  covered  with  snow, 
and  that  one  building  had  been  removed  between  the  date  of  the 
photographs.  The  evidence  is  clear  and  definite  that,  except  in 
these  two  particulars,  conditions  were  the  same.  We  are  un- 
able to  see  how  the  snow  on  the  ground  and  the  absence  of  snow 
can  constitute  a  material  difference  or  have  any  material  bearing 
on  the  issues.  If  it  has  it  is  in  favor  of  the  plaintiff,  because  with 
a  foot  of  snow  on  the  highway,  and  the  wagon  of  the  deceased 
elevated  accordingly  above  the  surface  of  the  dirt  road,  and  the 
train  on  the  rails  not  correspondingly  raised,  the  power  of  ob- 
servation of  the  deceased  would  have  been  greater  when  the  ac- 
cident occurred  than  is  shown  by  the  photographs  after  the  snow 
had  disappeared.  The  removal  of  the  building  on  the  west  side 
of  the  highway  in  no  manner  affected  the  accuracy  of  the  photo- 
graphs as  to  the  location  of  the  houses  and  the  track  to  the  east, 
and  the  ability  of  the  deceased  to  perceive  a  train  coming  from 
the  east  from  any  point  between  the  houses  and  the  crossing. 
We  are  not  unmindful  of  the  fact  that  great  care  should  be  ex- 
ercised in  receiving  photographic  exhibits  showing  elevations. 
Much  of  the  power  to  judge  of  distances  from  the  pictures  de- 
pends upon  the  kind  of  camera  used,  its  forcus,  and  its  eleva- 
tion; but  the  photographic  exhibits  in  this  case  are  of  such  a 
nature  that  they  do  not,  we  think,  misrepresent  the  situation  in 
the  respects  for  which  they  were  offered  in  evidence. 

Other  assignments  are  without  merit. 

The  judgment  is  affirmed. 

Burke,  J.,  being  disqualified,  did  not  participate. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        381 


Ulicke  v.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Dec.  10,  1912.) 
[139  N.  W.  Rep.  189.] 

Appeal  and  Error — Review — Railroad  Fences — Natural  Barriers — 
Question  of  Fact — Under  St.  1898,  §  1810,  which  requires  a  railroad 
to  fence  its  road  for  the  protection  of  live  stock  unless  the  proximity 
of  ponds,  lakes,  water  courses,  ditches,  hills,  embankments,  or  other 
sufficient  protection  furnishes  the  necessary  security,  the  question 
as  to  whether  a  natural  barrier  relied  on  was  sufficient  is  ordinarily 
for  the  jury,  and,  where  the  cause  is  tried  without  a  jury,  the  court's 
determination  thereon  will  stand,  unless  against  the  clear  preponder- 
ance. 

Railroads — Right  of  Way — Liability  to  Fence — Sufficiency  of  Evi- 
dence.— Under  St.  1898,  §  1810,  which  requires  railroads  to  erect  and 
maintain  good  and  sufficient  fences  of  the  height  of  4}<2  feet,  etc.,  a 
railroad  company  is  not  required  to  build  fences  that  are  sufficient 
to  prevent  persons  from  entering  upon  its  right  of  way. 

Railroads — Right  of  Way — Fences — Sufficiency — Effect  of  Existing 
Inadequate  Fence. — St.  1898,  §  1810,  provides  for  the  fencing  of  rail- 
road rights  of  way,  with  a  fence  of  a  certain  size,  and  concludes  with 
a  proviso  that  the  statute  shall  not  affect  or  render  unlawful  any 
fence  built  by  any  railroad  company  prior  to  a  certain  date.  A  fence 
built  prior  to  the  date  named  was  removed  and  another  which  did 
not  meet  the  statutory  requirements  placed  in  its  stead.  Held,  that 
the  company  in  failing  to  comply  with  the  statute  in  building  the  new 
fence  stood  in  no  different  position  than  if  no  prior  fence  had  ex- 
isted, and  the  fact  that  the  prior  fence  was  in  existence  at  the  time 
fixed  by  the  statute  would  not  relieve  the  company  from  absolute 
'liability  for  providing  an  insufficient  fence. 

Railroads — Death  of  Persons  on  Track — Adequacy  of  Fence — Prior 
Legal  Fence — Burden  of  Proof. — Where,  in  an  action  for  the  death 
of  a  person  on  a  railroad  track,  the  plaintiff  established  the  fact  that 
the  fence  along  the  defendant's  right  of  way  at  the  point  at  which 
the  deceased  entered  the  track  was  not  built  in  accordance  with  the 
statute  requiring  it,  there  was  no  presumption  as  to  the  kind  of 
fence  which  had  existed  before  the  present  one  was  built,  and  the 
burden  would  be  on  the  defendant  if  it  were  necessary  to  be  estab- 
lished to  show  that  at  some  prior  time  a  legal  fence  had  existed. 

Railroads — Death  of  Persons  on  Track — Duty  to  Fence — Construc- 
tion of  Statute— Height  of  Fence, — St.  1898.  §  1810,  requires  railroad 
companies  to  erect  and  maintain  good  and  sufficient  fences  of  the 
height  of  45^  feet,  and  provides  that,  until  such  fences  shall  be  made, 
the  company  shall  be  liable  for  all  damages  to  cattle,  horses,  or  other 
domestic  animals,  or  persons,   occasioned   in  any   manner   in   whole 
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• 

or  in  part  by  want  of  such  fences,  with  a  proviso  that  "after  such 
fences  ♦  ♦  *  shall  have  been  in  good  faith  constructed  such  lia- 
bility shall  not  extend  to  damages  occasioned  in  part  by  contribu- 
tory negligence."  The  statute  also  provides  that  a  barbed-wire 
fence  of  a  certain  description  shall  be  considered  a  good  and  suffi- 
cient fence.  Held,  the  words  "such  fences"  in  all  parts  of  the  stat- 
ute refer  to  the  "good  and  sufficient  fences"  whose  height  of  454  feet 
is  fixed  absolutely  by  the  statute,  and  a  lower  fence  will  not  defeat 
the  absolute  liability  of  the  company,  though  a  fence  constructed 
of  other  than  barbed  wire  may  be  determined  to  be  a  sufficient  fence. 

Railroads— Death  of  Person  on  Track— FaUure  to  Fence  Right  of 
Way — Evidence. — In  an  action  for  the  death  of  a  person  on  a  rail- 
road track,  evidence  held  to  warrant  a  finding  that  death  was  occa- 
sioned in  whole  or  in  part  because  of  want  of  a  statutory  fence  along 
the  defendant's  right  of  way. 

Railroads — Death  of  Person  on  Track — Contributory  Negligence- 
Immaturity.* — Though  a  boy  15  years  of  age  was  on  a  railroad  right 
of  way  in  violation  of  an  ordinance  providing  for  a  track  depression, 
and  in  violation  of  St.  1898,  §  1810,  which  makes  it  unlawful  for  a 
person  other  than  those  connected  with  or  employed  upon  a  railroad 
to  walk  along  the  track  or  tracks  thereof  except  when  the  same 
shall  be  l^id  upon  the  public  roads  or  streets,  such  person  was  not 
guilty  of  contributory  negligence  which  would  bar  a  recovery  for 
his  death,  in  view  of  the  lack  of  soundness  of  judgment  of  persons 
of  his  age. 

Railroads — Death  of  Person  on  Track — Contributory  Negligence- 
Excuse  for  Railroad's  Liability — Inadequate  Fence.f — Though  a  per- 
son killed  on  a  railway  track  was  guilty  of  contributory  negligence 
in  going  thereon,  the  company  would  not  be  excused  from  liability 
for  the  death  where  he  entered  the  track  at  a  point  where  it  main- 
tained a  fence  which  was  illegal  under  St.  1898,  §  1810,  making  a  rail- 
road company's  liability  to  persons  injured  on  its  track  at  point  at 
which  it  did  not  maintain  fences  of  a  designated  height  absolute. 


*For  the  authorities  in  this  series  on  the  subject  of  the  degp'ee  of 
care  required  of  children  for  their  own  protection,  see  foot-note  of 
Mitchell  V,  Illinois  Cent.  R.  Qo.  (La.),  9  R.  R.  R.  240,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  240,  where  all  those  preceding  it  are  collected: 
first  foot-note  of  Schoonover  v.  Baltimore  &  O.'  R.  Co.  (W.  Va.), 
43  R.  R.  R.  530,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  530:  third  head-note 
of  Northern  Pac.  R.  Co.  v,  Heaton  (C.  C.  A.),  43  R.  R.  R.  208,  60 
Am.  &  Eng.  R.  Cas.,  N.  S..  208. 

tFor  the  authorities  in  this  series  on  the  question  whether  statutes 
requiring  railroad  companies  to  fence  their  tracks  are  for  the  pro- 
tection of  people,  as  well  as  stock,  see  foot-note  of  Bischof  r.  Illi- 
nois Southern  R.  Co.  (III.),  28  R.  R.  R.  797,  51  Am.  &  Eng.  R.  Cas., 
N,  S.,  797,  where  all  those  preceding  it  are  collected  or  referred  to; 
last  foot-note  of  Khinoveck  v.  Boston  &  M.  R.  R.  (Mass.),  43  R.  R. 
R.  109.  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  109:  first  foot-note  of  Heiting 
V.  Chicago,  etc.,  R.  Co.   (III.),  43  R.  R.  R.  229,  66  Am.  &  Eng.  R. 

X^HS.,       IN  .       O.,       ni>At7. 
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Appeal  from  Circuit  Court,  Milwaukee  County ;  W.  T.  Turner, 
Judge. 

Action  by  Felix  Ulicke  against  the  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

On  June  19,  1911,  John  Ulicke  was  run  down  a^d  killed  by  a 
passenger  train  on  defendant's  railway  in  the  city  of  Milwaukee. 
This  action  is  brought  by  plaintiff  as  administrator  of  the  estate 
of  the  deceased  to  recover  damages  sustained  by  reason  of  the 
killing.  The  complaint  alleges  carelessness  and  negligence  on 
the  part  of  the  defendant  in  failing  to  erect  and  maintain  proper 
fences  along  its  right  of  way  at  the  point  in  question,  in  accord- 
ance with  the  provisions  of  section  1810,  Stats.  (1898).  The 
testimony  shows  that  on  June  19,  1911,  and  for  several  years 
prior  thereto,  there  had  been  a  footpath  leading  from  what  is 
known  as  Webster  place  down  an  embankment  about  17  feet 
deep,  and  across  the  railroad  tracks  of  the  defendant,  and  that 
this  pathway  was  used  by  men  and  children  as  a  shortcut  to 
nearby  parks  and  to  the  lake.  On  the  day  of  the  accident  the 
deceased  and  some  of  his  boy  companions  had  come  from  Web- 
ster place  down  the  embankment,  and  were  proceeding  south- 
ward along  the  railway  tracks,  when  deceased  was  struck  by  a 
south-bound  passenger  train.  The  answer  of  the  defendant  put 
in  issue  all  the  allegations  of  the  complaint.  Judgment  was  ren- 
dered in  the  civil  court  for  Milwaukee  county  in  favor  of  the 
plaintiff,  and  this  judgment  was  affirmed  by  the  circuit  court. 
Defendant  appeals. 

Edward  M.  Smart,  of  Milwaukee,  for  appellant. 
Glicksman,  Gold  &  Corrigan,  of  Milwaukee,  for  respondent. 

Barnes,  J.  (after  stating  the  facts  as  above.)  The  principal 
contentions  of  the  appellant  are :  It  was  not  obliged  to  fence  its 
right  of  way  where  the  deceased  entered  thereon,  because  of  the 
embankments  on  either  side  of  the  tracks;  that,  if  the  necessity 
for  fencing  is  eliminated,  no  other  negligent  act  was  shown ;  that, 
if  the  defendant  was  negligent  in  other  respects,  the  deceased 
should  be  held  to  be  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  therefore  no  recovery  can  be  had;  that,  assum- 
ing a  duty  rested  upon  the  defendant  to  fence,  it  in  good  faith 
attempted  to  comply  with  that  duty  so  as  to  be  entitled  to  rely  on 
the  defense  of  contributory  negligence  under  section  1810,  Stats. 
(1898),  and  that  such  defense  is  fatal  to  plaintiff's  cause  of  ac- 
tion; and,  finally,  that  the  ordinance  requiring  the  defendant  to 
depress  its  tracks  made  it  unlawful  for  any  person  not  an  em- 
ployee of  the  company  to  enter  upon  or  walk  along  or  across  the 
depressed  roadbed  or  tracks,  as  also  did  sec.  1811.  Stats.  (1898), 
and  the  deceased,  being  a  violator  of  the  law  when  he  was  in- 
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jured,    cannot    recover.      Sec.    1810,  Stats.,    reads  as    follows: 
'* Every  railroad  corporation    operating  any    railroad  shall  erect 
and  maintain  on  both  sides  of  any  portion  of  its  road  (dqwt 
grounds  excepted)  good  and  sufficient  fences  of  the  height  of 
four  and  a  half  feet,  with  openings  or  gates  or  bars  therein,  and 
suitable  and  convenient  farm  crossings  of  the  road  for  the  use 
of  the  occupants  of  the  lands  adjoining,  and  shall  construct  and 
maintain  cattle  guards  at  all  highway  crossings  and  connect  their 
fences  therewith  to  prevent  cattle  and  other  domestic  animals 
from  going  on  such  railroad.    All  roads  hereafter  built  shall  be  so 
fenced  and  such  cattle  guards  be  made  within  three  months  from 
the  time  of  commencing  to  operate  the  same,  so  far  as  operated. 
Until  such  fences  and  cattle  guards  shall  be  duly  made  even- 
railroad  corporation  owning  or  operating  any  such  road  shall  be 
liable  for  all  damages  done  to  cattle,  horses  or  other  domestic 
animals,  or  persons  thereon,  occasioned  in  any  manner,  in  whole 
or  in  part,  by  the  want  of  such  fences  or  cattle  guards ;  but  after 
such  fences  and  cattle  guards  shall  have  been  in  good  faith  con- 
structed such  liability  shall  not  extend  to  damages  occasioned  in 
part  by  contributory  negligence  nor  to  defects  existing  without 
negligence  on  the  part  of  the  corporation  or  its  agents.    A  barbed- 
wire  fence  consisting  of  not  less  than  five  barbed  wires,  with  at 
least  forty  barbs  to  the  rod,  firmly  fastened  to  posts,  well  set, 
not  more  than  sixteen  and  one-half  feet  apart,  with  one  good 
stay  between,  the  top  wire  not  less  than  forty-eight  inches  high 
and  the  bottom  wire  not  more  than  eight  inches  from  the  ground, 
and  the  spaces  between  the  bottom  and  second  and  second  and 
third  wires  from  the  ground  not  more  than  eight  inches  each 
shall  be  deemed  a  good  and  sufficient  fence;  and  no  fence  shall 
be  required  in  places  where  the  proximity  of  ponds,  lakes,  water 
courses,  ditches,  hills,  embankments  or  other  sufficient  protec- 
tion renders  a  fence  unnecessary  to  protect  cattle  or  other  do- 
mestic animals  from  straying  upon  the  right  of  way  or  track; 
provided,   that  nothing  herein   shall   affect  or   render  unlawful 
any  fence  built  by  any  railroad  company  prior  to  the  30th  day 
of  March,  1881." 

[1]  Whether  a  given  pond,  lake,  water  course,  ditch,  hill,  em- 
bankment, or  other  protection  is  a  sufficient  protection  to  render 
a  fence  unnecessary  is  a  question  of  fact.  It  may  be  proven  by 
direct  testimony,  such  as  by  showing  that  cattle  do  or  did  in  fact 
pass  over  the  barrier  relied  on  and  onto  the  right  of  way  of  the 
railway  company.  It  may  be  established  as  the  result  of  a  con- 
clusion or  inference  drawn  from  other  facts.  If  the  barrier  re- 
lied on  was  a  water  course,  and  the  evidence  showed  that  it  was 
narrow  and  shallow  and  had  a  hard  bottom  and  that  its  banks 
had  easy  slopes,  the  inference  would  readily  be  drawn  that  such 
a  water  course  was  not  a  sufficient  protection  within  the  meaning 
of  the  statute,  although  no  one  had  seen  any  animal  cross  it. 
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Cases  might  arise  where  the  sufficiency  of  the  protection  pro- 
vided by  the  barrier  relied  on  would  be  so  obvious  that  a  court 
would  say' as  a  matter  of  law  that  it  was  sufficient  to  dispense 
with  the  necessity  of  building  a  fence.  In  other  cases  the  mani- 
fest insufficiency  of  the  barrier  relied  on  might  be  so  apparent 
that  a  court  should  say  as  a  matter  of  law  that  it  was  insufficient 
and  did  not  constitute  a  substitue  for  a  fence.  Whenever  we 
have  a  case  which  falls  be  ween  these  extremes,  we  have  a  ques- 
tion of  fact  to  be  determined  by  a  jury,  if  a  jury  is  the  trier  of 
fact.  Where,  as  here,  there  was  a  trial  by  the  court,  the  conclu- 
sion reached  will  not  be  permitted  to  stand  if  against  the  clear 
preponderance  of  the  evidence.  It  is  only  in  cases  where  the 
evidence  will  not  legitimately  admit  of  the  inference  drawn  that 
this  court  should  assume  the  right  to  decide  the  question  as  a 
matter  of  law. 

It  is  not  a  particularly  easy  matter  here  to  determine  whether 
the  embankment  relied  on  was  sufficient  to  protect  cattle  and 
other  domestic  animals  from  straying  on  the  track.  The  pro- 
pensities of  different  animals  differ.  The  propensities  of  ani- 
mals of  the  same  species  differ  at  different  ages.  The 
young  colt  or  calf  may  become  affrighted,  and  go  in  places  where 
an  old  horse  or  cow  would  not  go.  The  goat  is  perhaps  more 
of  an  explorer  than  most  other  domestic  animals,  particularly  if 
there  are  any  attractive  looking  tin  cans  in  sight.  Hungry  or 
thirsty  animals  will  go  to  places  in  search  of  food  or  water,  where 
animals  that  are  neither  hungry  nor  thirsty  will  not  go.  While 
the  incline,  and  particularly  that  portion  of  it  near  the  top  of  the 
embankment,  is  quite  abrupt,  and  there  was  a  drop  of  at  least 
two  feet  in  taking  the  first  step,  still  we  do  not  feel  that  this  court 
should  say  as  a  matter  of  law  that  the  embankment  would  deter 
cattle  and  other  domestic  animals  from  entering  on  the  right  of 
way.  Xo  doubt  it  ordinarily  would  but  this  is  not  sufficient.  We 
are  not  expert  enough  in  the  habits  and  customs  of  domestic 
animals  to  feel  sufficiently  assured  that  the  civil  and  circuit 
judges  were  wrong  in  reaching  the  conclusion  that  the  embank- 
ment was  not  sufficient  to  prevent  domestic  animals  from  enter- 
ing upon  defendant's  right  of  way  to  warrant  us  in  reversing 
the  judgment  on  this  ground.  The  embankment  does  not  be- 
come a  substitute  for  a  fence  unless  it  furnishes  practically  com- 
plete protection.  Veerhusen  v.  Railway  Co.,  53  Wis.  689.  As 
an  original  proposition  this  court  probably  would  reach  a  dif- 
ferent conclusion  on  this  question  of  fact,  but  we  cannot  say 
that  the  contrary  conclusion  is  without  sufficient  support  in  the 
evidence. 

[2,  3]  We  agree  with  counsel  for  the  appellant  that  section 
1810,  Stats.,  does  not  require  railway  companies  to  build  fences 
that  are  sufficient  to  prevent  persons  from  entering  upon  rights 
of  way.     Counsel  argues  that    conceding  there  was    a  duty  to 
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fence,  and  that  defendant  was  negligent  in  failing  to  keep  its 
fence  in  repair,  it  can  avail  itself  of  the  defense  of  contributor)' 
negligence,  because  there  was  no  absolute  liability  6n  its  part 
under  the  statute.  In  support  of  this  contention,  it  is  first  urged 
that  the  right  of  way  was  fenced  prior  to  the  track  depression, 
and,  there  being  no  evidence  to  show  that  such  fence  was  not  a 
legal  one,  the  presumption  is  that  it  was,  and  that  in  any  event 
there  is  nothing  to  show  that  such  fence  was  not  built  prior  to 
1881.  Counsel  construes  the  statute  to  mean  that,  if  at  any  time 
the  defendant  maintained  a  legal  fence,  it  can  forever  thereafter 
rely  on  contributory  negligence  as  a  defense.  We  do  not  so  con- 
strue the  statute.  This  fence  was  completely  rebuilt  in  1904. 
1  he  work  of  excavation  necessarily  required  the  removal  of  the 
old  fence.  When  the  defendant  undertook  to  build  an  entirely 
new  fence,  it  was  obliged  to  comply  with  the  statute,  and,  if  it 
failed  to  do  so,  it  stood  in  no  different  position  than  if  no  prior 
fence  had  ever  existed.  We  do  not  think  the  statute  means  that 
after  it  has  been  complied  with  the  fence  can  be  taken  away  and 
another  substituted  which  does  not  meet  the  requirements  pre- 
scribed, and  that  absolute  liability  is  avoided  as  to  the  insufficient 
fence. 

[4]  Appellant's  claim  is  untenable  for  another  reason.  Re- 
spondent established  the  fact  that  the  existing  fence  was  not  a 
legal  fence.  If  it  was  of  advantage  to  the  appellant  to  show  that 
at  some  time  prior  it  had  constructed  a  fence  which  complied 
with  the  law,  it  was  the  business  of  the  appellant  to  prove  such 
fact.  It  having  been  shown  that  the  1904  fence  was  not  a  1^1 
structure,  we  do  not  think  there  was  any  presumption  one  way 
or  the  other  as  to  the  kind  of  a  fence  which  had  been  maintained 
before. 

[5]  It  is  next  argued  that  the  statute  precludes  the  defense 
of  contributory  negligence  only  where  there  is  an  entire  want  of 
a  fence,  and  that  it  does  not  do  so  where  a  substantial  fence  has 
been  erected  in  good  faith  by  the  railway  company.  It  is  said 
that,  if  a  different  construction  is  adopted,  the  words  **in  good 
faith  constructed"  found  in  this  statute  are  meaningless.  The 
statute  requires  railway  companies  to  erect  and  maintain  good 
and  sufficient  fences  of  the  height  of  4>4  feet,  and  provides  that, 
until  such  fences  shall  be  made,  the  company  shall  be  liable  for 
all  damages  to  cattle,  horses,  or  other  domestic  animals,  or  per- 
sons, occasioned  in  any  manner  in  whole  or  in  part  by  want  of 
such  fences.  It  seems  plain  that  the  words  "such  fences"  refer 
to  and  mean  the  "good  and  sufficient  fences  of  the  height  of  four 
and  one-half  feet"  mentioned  in  the  preceding  part  of  the  sec- 
tion. If  they  do,  then  the  statute  creates  an  absolute  liability 
where  the  fence  does  not  conform  to  the  statute,  and  the  want 
of  a  fence  is  responsible  in  whole  or  in  part  for  the  damage  to 
domestic  animals  or  persons.    Following  the  part  of  the  statute 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        387 

Ulicke  V.  Chicago  &  N.  W.  Ry.  Co 

referred  to  is  the  proviso  that  "after  such  fences  *  *  *  shall 
have  been  in  good  faith  constructed  such  liability  shall  not  ex- 
tend to  damages  occasioned  in  part  by  contributory  negligence." 
Here,  again,  the  words  "such  fences"  refer  to  the  good  and 
sufficient  fences  4J4  feet  high  which  are  made  legal  tences  in 
the  earlier  part  of  the  section.  The  words,  "in  good  faith  con- 
structed," were  evidently  intended  to  require  the  use  of  proper 
material  in  the  construction  of  the  legal  fence  and  proper  kind 
of  construction  so  as  to  make  a  substantial  fence.  While  the 
statute  deiines  one  kind  of  a  fence  that  will  be  deemed  sufficient 
in  law,  the  railway  company  need  not  build  this  particular  kind 
of  a  fence  in  order  to  comply  with  the  statute.  Any  good  and 
sufficient  fence  4^  feet  in  height  fulfills  the  statutory  require- 
ment. But  the  height  is  absolutely  fixed  by  the  statute.  If  elec- 
tion is  made  to  build  a  different  kind  of  a  fence  from  that  spe- 
cifically described  in  the  statute,  it  becomes  a  question  of  fact  to 
be  determined  whether  the  substitute  complies  with  the  general 
requirement  that  the  fence  be  "good  and  sufficient"  and  be  4^ 
feet  in  height.  Perrault  v.  Railway  Co.,  117  Wis.  520,  94  N.  W. 
348.  It  may  well  be  that  the  Legislature  should  have  differ- 
entiated between  a  case  where  an  attempted  compliance  with  the 
law  was  made  and  one  where  it  was  entirely  ignored,  but  we  are 
unable  to  read  any  such  distinction  out  of  the  existing  statute. 
[6]  It  must  be  conceded  that,  had  the  fence  been  built  Ayi 
feet  high,  instead  of  4  feet,  and  had  all  of  such  fence  been  re- 
moved excepting  the  top  wire,  the  accident  would  have  happened, 
because  a  boy  15^  years  old  would  be  just  as  apt  to  crawl  un- 
der a  wire  4J^  feet  from  the  ground  as  he  would  to  crawl  under 
one  only  4  feet  from  the  ground.  The  question  is  not,  would  the 
statutory  fence  with  all  but  the  top  strand  of  wire  removed  be 
any  more  likely  to  prevent  entry  on  the  right  of  way  than  if  such 
strand  were  six  inches  lower.  The  question  is,  would  a  five 
strand  barbed-wire  fence  be  more  likely  to  divert  travel  from  the 
railway  track  than  a  single  strand  of  smooth  wire  four  feet  from 
the  ground.  We  cannot  indulge  in  the  presumption  that  the  five- 
strand  barbed-wire  fence  would  have  been  torn  down  simply 
because  a  different  kind  of  a  fence  was.  We  think  the  court  was 
warranted  in  finding  that  the  death  of  the  deceased  was  occa- 
sioned in  whole  or  in  part  because  of  want  of  the  statutory  fence. 
The  boy  entered  on  the  right  of  way  from  Webster  street.  After 
the  track  depression,  this  street  did  not  cross  the  tracks,  but  all 
of  the  wires  of  the  fence  excepting  only  the  top  strand  had  been 
removed  for  nearly  a  year,  and  there  was  a  well-defined  path- 
way, leading  down  the  embankment  -from  Webster  street  and  onto 
the  defendant's  tracks.  It  was  quite  apparent  that  there  had 
been  considerable  travel  up  and  down  this  embankment,  and  that 
a  single  strand  of  wire  afforded  no.  particular  obstacle  to  such 
travel.    It  might  well  be  that,  had  such  a  barbed-wire  fence  been 
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maintained  as  that  prescribed  by  statute,  it  would  have  diverted 
travel  at  this  point.  If  the  court  could  say  as  a  matter  of  law 
that  the  deceased  would  have  gone  onto  the  right  of  way  had  a 
legal  fence  been  maintained,  then  its  absence  could  not  contrib- 
ute in  whole  or  in  part  to  the  injury.  But  we  are  not  prepared 
to  say  that,  had  the  requisite  fence  been  maintained,  travelers 
would  have  customarily  entered  upon  the  right  of  way  in  such 
numbers  as  to  leave  a  well-defined  beaten  path,  and  neither  can 
we  say  that  this  pathway  coupled  with  the  removal  of  all  the 
fence  except  the  top  strand  of  wire  did  not  create  such  a  situa- 
tion that  the  trial  court  was  justified  in  finding  that  existing  con- 
ditions induced  the  deceased  to  enter  upon  the  track  at  this 
point. 

[7]  Does  the  fact  that  the  deceased  entered  upon  the  right  of 
way  in  violation  of  the  ordinance  providing  for  the  track  depres- 
sion in  question  and  also  in  violation  of  section  1811,  Stats. 
(1898),  preclude  a  recovery?  The  ordinance  goes  no  farther 
toward  preventing  a  recovery  than  the  statute.  It  was  held  at 
an  early  day  that  recovery  might  be  had  for  an  injury  to  an  in- 
fant who  had  not  reached  the  age  of  discretion.  Schmidt  v. 
Railway  Co.,  23  Wis.  186,  99  Am.  Dec.  158;  Schrier  v.  Railway 
Co.,  65  Wis.  457,  27  N.  W.  167.  Later  recovery  was  permitted 
for  injury  to  a  boy  10  years  old  and  of  average  intelligence. 
Schwind  v.  Railway  Co.,  140  Wis.  1,  121  N.  W.  639,  133  Am. 
St.  Rep.  1055.  In  the  present  case  the  boy  was  15  years  and  7 
months.  Recovery  was  not  allowed  in  the  Schwind  Case  be- 
cause the  boy  did  not  know  of  the  danger  to  be  apprehended 
from  railway  trains.  It  is  safe  to  say  that  there  are  few  boys 
of  this  age  in  a  city  like  Milwaukee  who  do  not.  But  recovery 
was  allowed  because  it  is  said  that  young  boys  lack  the  pertinac- 
ity of  purpose  and  the  soundness  of  judgment  of  the  adult,  and 
that  their  conduct  is  often  controlled  by  propensities,  tempta- 
tions, curiosities,  and  obstacles  which  would  not  materially  affect 
the  adult.  For  these  reasons,  it  is  held  that  recovery  should  be 
permitted  in  the  case  of  a  10  year  old  boy,  even  though  it  might 
be  denied  in  the  case  of  an  adult.  The  reasons  stated  are  ap- 
plicable to  a  boy  of  15  years  of  age  as  well  as  to  one  5  years 
younger.  One  can  appreciate  the  danger  quite  as  well  as  the 
other,  while  the  younger  boy  may  be  more  timid  and  consequently 
less  reckless  than  the  older.  Boys  of  15  are  quite  as  apt  to  be 
daring  and  thoughtless  and  to  be  actuated  by  a  spirit  of  bravado 
and  to  court  danger,  and  run  chances,  as  are  younger  boys.  At 
this  age  they  have  not  accumulated  a  sufficient  fund  of  common 
sense  to  overcome  their  propensities  to  recklessness.  It  is  no 
extension  of  the  doctrine  or  logic  of  the  Schwind  Case  to  hold 
that  it  applies  here.  The  liability  in  case  of  an  adult  is  left  open 
in  Schwind  v.  Railway  Co.  and  in  the  later  case  of  Tunnison  v. 
Railway  Co.,  137  N.  W.  781,  and  is  also  left  open  here. 
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[8]  Counsel  for  appellant  urges  that  it  has  depressed  its  tracks 
at  great  expense  so  as  to  avoid  dangerous  grade  crossings  and 
enable  it  to  run  its  trains  with  the  speed  and  dispatch  demanded 
by  the  public,  and  that  after  it  has  practically  dug  a  ditch  in  which 
to  operate  its  trains,  and  it  is  made  unlawful  for  travelers  to 
walk  therein,  it  should  be  held  that  those  who  violate  the  law 
take  their  own  chances,  and  they  should  not  be  permitted  to  re- 
cover in  case  of  injury.  The  Legislature  has  endeavored  to  pro- 
tect persons  against  their  own  foolhardiness  by  prohibiting  them 
from  walking  on  railroad  tracks  except  in  certain  places  where 
they  have  a  right  to  be.  It  has  also  recognized  the  shortcomings 
and  propensities  of  the  ordinary  run  of  human  beings,  and  has 
provided  an  additional  safeguard  against  their  dangerous  habit 
of  walking  along  railroad  tracks,  by  requiring  that  such  tracks  be 
fenced.  In  order  to  make  this  requirement  sufficiently  onerous 
to  insure  observance  of  the  duty  imposed  on  the  railroads,  they 
were  made  absolutely  liable  in  the  event  of  their  failure  to  ob- 
serve the  law,  where  such  failure  was  responsible  in  whole  or  in 
part  for  the  injury.  This  statutory  requirement  is  in  the  inter- 
est of  preserving  human  life  and  limb  and  should  not  receive  any 
interpretation  that  would  tend  to  weaken  it,  unless  it  is  apparent 
that  such  interpretation  was  clearly  within  the  legislative  con- 
templation. The  requirement  to  fence  would  serve  very  little 
purpose  in  so  far  as  it  pertained  to  persons  if  it  were  held  that 
the  plaintiff  in  this  case  could  not  recover  because  of  the  legisla- 
tive inhibition  against  walking  on  railway  tracks.  We  conclude 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Indlxna  Union  Traction  Co.  v.  LovE. 

(Supreme   Court   of   Indiana,    Nov.   26,   19] 2.) 
[99  N.  E.  Rep.  1005.] 

Pleading — Demurrer — Admissions. — Only  facts  well  pleaded  are  ad- 
mitted by  demurrer  to  a  complaint. 

Pleading — Conclusions. — In  an  action  for  intestate's  death  in  a 
collision  between  a  street  car  and  an  automobile  in  which  intestate 
was.  an  allegation  that  intestate  could  not  have  jumped  from  the 
automobile  without  being  threatened  with  instant  death,  without 
stating  facts  showing  why  intestate  could  not  alight  safely,  was  a 
mere  conclusion. 

Street  Railroads — Injuries  to  Travelers — Burden  of  Proof — Con- 
tributory Negligence. — The  fact  that  intestate  could  have  jumped 
out  of  an  automobile  before  it  was  struck  by  defendant's  street  car 
would  go  only  to  the  question  of  her  contributory  negligence,  in  an 
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action  for  her  death  in  such  collision,  so  that  the  burden  of  proof 
thereon  was  upon  defendant. 

Street  Railroads— Injuries  to  Travelers— Complaint— Coatribatory 
NegUgence — ^Jury  Question. — ^A  complaint  alleged  that  while  an  an- 
tomobile  in  which  intestate  was  riding  as  a  guest  was  approaching 
defendant's  street  car  tracks  intestate  looked  out  for  approaching 
cars,  and  did  not  see  any  until  just  before  the  driver  went  upon  the 
track  when  she  called  to  him  to  stop  the  machine,  but  he  continued 
to  go  upon  the  tracks;  that  at  the  time  there  was  a  car  running  north 
on  the  east  track,  and  the  view  to  the  north  of  the  persons  in  the 
automobile  was  obstructed,  and  the  driver,  after  the  street  car  had 
passed  to  the  north  and  with  his  view  of  the  south-bound  track  ob- 
structed, failed  to  see  another  car  coming  thereon,  and  started  across 
the  track;  that  intestate  looked  and  listened  for  approaching  cars 
upon  both  tracks,  but  saw  none  until  ''just  as  H.  (the  driver)  started 
said  automobile,"  when  she  saw  a  car  coming  south  and  called  to 
the  driver  to  stop;  that  intestate  could  not  have  jumped  from  the 
machine  without  being  threatened  with  instant  death,  and  she  re- 
mained therein  when  it  went  upon  the  tracks  and  was  struck  Held, 
that  whether  intestate  was  guilty  of  contributory  negligence  in  re- 
maining in  the  automobile  was  for  the  jury. 

Negligence — Contributory  Negligence — ^Jury  Question. — If  reason- 
able men  might  honestly  differ  whether  contributory  negligence 
exists,  the  question  is  for  the  jury. 

Negligence — Imputed  Negligence.* — The  concurring  negligence  of 
the  driver  of  an  automobile  cannot  be  imputed  to  a  guest  riding 
therein. 

Negligence — Sufficiency  of  Complaint. — If  the  jury  may  infer  neg- 
ligence from  the  facts  alleged  in  the  complaint,  it  is  not  bad  on  de- 
murrer for  failure  to  allege  sufficient  facts. 

Street  Railroads — Injuries  to  Persons  on  Street — ^Allegations  of 
Complaint. — The  complaint  in  an  action  for  death  in  a  collision  be- 
tween a  street  car  and  an  automobile  alleged  that  as  they  approached 
a  crossing  intestate  looked  and  listened  for  a  car,  and  did  not  see  or 
hear  any  until  just  before  the  driver  went  upon  the  track,  when 
she  called  to  him  to  stop,  but  he  kept  on  onto  the  track;  that,  when 
a  street  car  had  passed  to  the  north,  the  driver  turned  on  the  power 
and  started  across  said  track,  and  intestate  looked  and  listened  for 


♦See  Galloway  v.  Detroit  United  Railway  (Mich.).  44  R.  R.  R- 
680,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  580;  extensive  note,  10  R.  R.  R- 
114,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  114;  last  foot-note  of  Moon  v. 
St.  Louis  Transit  Co.  (Mo.),  43  R.  R.  R.  190,  66  Am.  &  Eng.  R.  Cas.. 
N.  S.,  190;  first  foot-note  of  Walsh  v.  Altoona,  etc.,  R.  Co.  (Pa.).  43 
R.  R.  R.  167.  66  Am.  &  Eng.  R.  Cas..  N.  S.,  167;  foot-note  of  Field 
V.  Spokane,  etc..  R.  Co.  (Wash.),  42  R.  R.  R.  686.  65  Am.  &  Eng. 
R.  Cas.,  N.  S.,  686;  Flynn  v.  Chicago  City  R.  Co.  (111.),  41  R.  R. 
R.  627,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  627;  Kneeshaw  v.  Detroit 
United  R.  (Mich.),  44  R.  R.  R.  492,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  492. 
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approaching  cars,  but  saw  and  heard  none  '^until  just  as  H.  (the 
driver)  started  said  automobile/'  when  she  saw  a  car  coming  south, 
and  called  to  the  driver  to  stop.  Held,  that  the  complaint  construed 
as  a  whole  did  not  allege  that  the  automobile  had  stopped  beside  the 
track,  and  just  was  started  as  intestate  saw  the  car  coming;  the 
quoted  words  referring  to  a  quickening  of  speed,  and  not  to  a  start 
from  a  stop. 

Negligence — Contribntory  Negligence.f — One  in  a  position  of  peril, 
not  created  by  his  own  negligence,  will  not  be  held  strictly  account- 
able for  making  an  unwise  choice  of  means  of  escape. 

Street  Railroads — Crossing  Accidents — Negligence. — It  is  not  neg- 
ligence per  se  to  run  an  interurban  street  car  at  a  speed  of  30  miles 
an  hour  over  a  country  crossing,  in  absence  of  statute. 

Death — Pleading — Proximate  Cause. — An  allegation  that  intestate's 
death  "was  caused  proximately  by  the  negligence  of  this  defendant  as 
aforesaid"  is  of  itself  insufficient  to  show  causal  connection,  in  the 
absence  of  facts  showing  how  the  accident  was  caused. 

Carriers — Street  Railroads — Crossing  Accidents.^^ — ^A  street  rail- 
road company  must  use  reasonable  care  to  regulate  the  speed  of  its 
cars,  so  as  not  to  endanger  passengers  or  persons  having  rights  in 
the  streets. 

tSee  extensive  note,  34  R.  R.  R.  733,  67  Am.  &  Eng.  R.  Cas.,  N. 
S.,  733;  last  foot-note  of  Walsh  v.  Altoona,  etc.,  R.  Co.  (Pa.),  43 
R.  R.  R.  167,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  Lemay  v.  Spring- 
field St.  Ry.  Co.  (Mass.),  43  R.  R.  R.  152,  66  Am.  &  Eng.  R.  Cas., 
N.  S.,  152;  foot-note  of  Dickinson  v.  Erie  R.  Co.  (N.  J.),  42  R.  R. 
R.  734,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  734;  first  foot-note  of  Louis- 
ville, etc.,  R.  Co.  V.  Wilson  (C.  C.  A.),  42  R.  R.  R.  613,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  613;  last  foot-note  of  Chesapeake,  etc.,  R.  Co. 
v.  Hawkins  (C.  C.  A.),  42  R.  R.  R.  486,  65  Am.  &  Eng.  R.  Cas.,  N. 
S.,  486;  foot-note  of  Shaffer  v.  Beaver  Valley  Tract.  Co.  (Pa.),  41 
R.  R.  R.  426,  64  Am.  &  Eng.  R,  Cas.,  N.  S.,  426;  third  head-note  of 
Kneeshaw  v.  Detroit  United  Railway  (Mich.),  44  R.  R.  R.  492,  67 
Am.  &  Eng.  R.  Cas.,  N.  S.,  492:  first  foo-t-riote  of  Montgomery  v. 
Colorado  Springs  &  I.  Ry.  Co.  (Colo.),  40  R.  R.  R.  697,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  697. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  regulate  their  speed  in 
order  to  avoid  collisions  with  other  users  of  streets,  see  first  para- 
graph of  foot-note  of  Beier  v.  St.  Louis  Transit  Co.  (Mo.),  22  R. 
R.  R.  281,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  281,  where  all  those  pre- 
ceding it  are  collected:  last  foot-note  of  Sparr  v.  United  Rys.  & 
Elec.  Co.  (Md.),  40  R.  R.  R.  430,  63  (Am.  &  Eng.  R.  Cas.,  N.  S.,  430; 
last  foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39  R.  R. 
R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  United  Rys.,  etc.,  Co.  v. 
Kolken  (Md.).  39  R.  R.  R.  52,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  last 
paragraph  of  first  foot-note  of  Blue  Grass  Traction  Co.  v.  Ingles 
(Ky.),  38  R.  R.  R.  205.  61  Am.  &  Eng.  R.  Cas.,  N.  S..  205;  second 
head-note  of  Kraut  v.  Public  Service  Co.  (N.  J.).  44  R.  R.  R.  529, 
67  Am.  &  Eng.  R.  Cas.,  N.  S.,  529;  Louisville  R.  Co.  v.  Sheehan 
(Ky.),  44  R.  R.  R.  514,  67  Am.  &  Eng.  R.  Cas..  N.  S.,  514. 
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Street  Railromd»-^Cro8sing  Accident8.§ — The  rights  of  the  public 
and  of  a  street  car  company  at  crossings  are  equal,  subject  to  the 
superior  right  of  the  company  to  operate  its  cars  on  its  tracks. 

Street  RailroadB — Duty  of  Motorman.{{ — A  motorman  must  be 
vigilant  in  looking  out  for  persons  approaching  the  tracks  so  as  to 
have  his  car  under  control. 

Street  Railroads — Injuries  to  Persons  on  Street — Negligence.!'— 
The  failure  of  the  motorman  to  sound  the  gong  in  approaching  a 
street  crossing  is  evidence  of  negligence,  and  a  stronger  case  is 
made  out  where  no  warning  at  all  is  given. 

Street  Railroads — Injuries  to  Persons  on  Street — ^Jury  Questioh.— 
It  is  usually  for  the  jury  to  determine,  under  the  circumstances, 
whether  a  given  rate  of  speed  or  failure  to  sound  the  gong  at  a 
street  crossing  is  negligence. 

§For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
way  as  between  a  street  car  and  another  vehicle,  or  person,  see  first 
paragraph  of  last  foot-note  of  Deitsch  v.  Trans  St.  Mary's  Traction 
Co.  (Mich.).  31  R.  R,  R.  133,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  133, 
where  all  those  preceding  it  are  collected;  first  foot-note  of  Under- 
wood V.  Old  Colony  St.  R.  Co.  (R.  I.),  42  R.  R.  R.  335,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  335;  Karris  v.  Boston  Elev.  R.  Co.  (Mass.). 
44  R.  R.  R.  511,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 

II See  last  foot-note  of  South,  etc.,  R.  Co.  r.  Crutcher  (Ky.).  35 
R.  R.  R.  199,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  199,  where  all  the  au- 
thorities on  the  subject  in  this  series,  preceding  it,  are  collected: 
foot-note  of  Flaherty  v.  Butte  Elec.  R.  Co.  (Mont.),  41  R.  R.  R.  110. 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  110;  foot-note  of  Kiley  7'.  Boston  Elev. 
R.  Co.  (Mass.),  40  R.  R.  R.  73,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  73: 
last  foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39  R.  R. 
R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  767:  last  foot-note  of  Stewart 
V.  Omaha,  etc..  R.  Co.  (Neb.),  39  R.  R.  R.  298,  62  Am.  &  En?.  R 
Cas..  N.  S.,  298;  United  Rys.,  etc.,  Co.  v.  Kolken  (Md.),  39  R.  R 
R.  52.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  third  head-note  of  Louis- 
ville R.  Co.  t'.  Sheehan  (Ky.),  44  R.  R.  R.  514,  67  Am.  &  Eng.  R 
Cas.,  N.  S..  514. 

UFor  the  authorities. in  this  series  on  the  subject  of  the  duty  of 
those  in  charge  of  street  cars  to  warn  other  users  of  streets  of  a 
car's  approach,  see  Simoneau  v.  Pacific  Elect.  R.  Co.  (Cal.).  42  R 
R.  R.  400,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  400  (effect  of  failure  of  mo- 
torman to  observe  his  custom  to  give  signals  indicating  that  he 
would  stop  his  car  on  approaching  crossing);  Brooks  v.  Muncie, 
etc..  Tract.  Co.  (Ind.).  42  R.  R.  R.  741,  65  Am.  &  Eng.  R.  Cas.,  N- 
S.,  741  (failure  of  motorman  of  interurban  railway  car  to  give  sig- 
nals at  proper  distance  from  crossing  was  not  proximate  cause  of 
accident  where  the  whistle  was  sounded  when  near  the  crossing  and 
was  not  heard  by  deceased);  Swisher  v.  Interurban  R.  Co.  (lowaK 
41  R.  R.  R.  734,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  734  (certain  statutory 
provisions  are  made  applicable  to  interurban  railways  by  Acts  29th 
Iowa  Gen.  Assem.,  c.  81,  §  2);  Central  Kentucky  Traction  Co.  : 
Glass  (Ky.),  41  R.  R.  R.  746.  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  746 
(private  crossings);  Plinkiewisch  7\  Portland,  etc..  Co.  (Ore.),  40 
R.  R.  R.  788.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788  (concurrent  negli- 
gence); lActon  V.  Fargo,  etc.,  R.  Co.  (N.  Dak.)  39  R.  R.  R.  767,  62 
Am.  &  Eng.  R.  Cas..  N.  S..  767  (duty  to  one  using  track  as  drive 
way;   Birmingham  R.,  etc.,  Co.  v.  Landrum   (Ala.).  28   R.   R.  R.  593. 
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Street  Railroads — Injuries  to  Persons  on  Street — Proximate  Cause 
— Allegations. — The  complaint  alleged  that  the  street  car  which  col- 
lided at  a  highway  crossing  with  the  automobile  in  which  intestate 
was,  was  negligently  operated  at  a  high  and  dangerous  speed  of 
30  miles  an  hour  across  a  well-known  highway,  and  that  the  car 
employees  negligently  failed  to  observe  the  crossing  to  see  whether 
any  one  was  about  to  cross,  and  negligently  failed  to  sound  the 
gong  on  approaching  the  same,  and  that,  "by  reason  of  the  negli- 
gence of  said  company  in  operating  said  cars  as  aforesaid,  defend- 
ant ran  said  car  into  said  automobile  with  great  force  and  violence/* 
injuring  intestate.  Held,  that  the  complaint  sufficiently  alleged  that 
the  negligent  acts  specified  were  the  proximate  cause  of  the  collision. 

Appeal  from  Circuit  Court,  Boone  County;  Willett  H.  Parr, 
Judge. 

Action  by  Thomas  W.  Love,  administrator,  against  the  Indiana 
Union  Traction  Company.  From  ^  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

51  Am.  &  Eng.  R.  Cas.,  N.  S.,  593  (liability  for  failure  to  give  signals 
before  passing  another  car  as  affected  by  custom  not  to  give  them 
under  such  circumstances)  >  Ashley  v.  Kanawha  Valley  Traction  Co. 
(W.  Va.),  26  R.  R.  R.  520,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  520  (duty 
to  give  street  car  signals);  Southern  Ry.  Co.  v.  Hansbrough  (Va.), 
24  R.  R.  R.  469,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  469  (sufficiency  of  dec- 
laration to  charge  actionable  negligence  in  failing  to  ring  bell  on 
street  car  which  collided  with  wagon);  Warren  v.  St.  Louis,  etc.,  R. 
Co.  (Mo.),  11  R.  R.  R.  809,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  809;  (neg- 
ligence was  not  shown);  Riska  v.  Union  Depot  R.  Co.  (Mo.),  11  R. 
R.  R.  294,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  294  (speed  and  absence  of 
signals  for  crossing  as  negligence);  Philip  v.  Heraty  (Mich.),  12  R. 
R.  R.  39,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  39;  State  v.  Young  (N.  J.), 
10  R.  R.  R.  559,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  559;  Fenner  z/.  Wilkes- 
harre,  etc.,  Co.  (Pa.),  2  R.  R.  R.  617,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
617  (failure  to  give  crossing  signals  where  collision  between  car 
and  wagon  backed  at  right  angle  to  curb);  Hot  Springs  St.  Ry. 
Co.  V.  Hildreth  (Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  168  (failure  to  give  signals  where  persons  struck  by  car  knew 
that  it  was  approaching);  Louisville  R.  Co.  v.  Colston  (Ky.),  12  R. 
R.  R.  668,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  668  (failure  to  sound  gong 
was  not  negligence  with  respect  to  pedestrian  who  knew  that  car 
was  approaching);  Indianapolis  St.  R.  Co.  v.  Marschke  (Ind.),  20 
R.  R.  R.  609,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  609  (duty  to  warn  per- 
son driving  vehicle  along  track  in  same  direction  as  car  was  going); 
Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.),  20  R.  R.  R.  615,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  615  (where  pedestrian  knew  of  car's  approach) ; 
Consolidated  Traction  Co.  v.  Chenowith  (N.  J.),  5  Am.  &  Eng.  R. 
Cas.,  N.  S..  599  (duty  of  electric  railways  to  give  signals);  Consoli- 
dated Traction  Co.  v.  Haigth  (N.  J.),  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
90  (duty  to  give  warning  of  approach  of  trolley  car);  Philadelphia 
Traction  Co.  v.  Lightcap  (C.  C.  A.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
271  (duty  to  give  street  car  signals);  Stafford  v.  Chippewa  Val.  Elec. 
R.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas..  N.  S.,  364  (failure  to  sound 
gong  at  crossing  was  not  negligence);  extensive  note,  1  R.  R.  R. 
842,  24  Am.  &  Eng.  R.  Cas.,  N.   S.,  842. 
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Transferred  from  Appellate  Court  under  Burns'  Ann.  St. 
1908,  §  1405. 

James  A,  Van  Osdol,  of  Anderson,  Louis  B.  Bwbank  and  Jos- 
eph R,  Morgan,  both  of  Indianapolis,  IV,  A,  Kittinger,  of  An- 
derson, and  Samuel  L.  Ralston,  for  appellant. 

Wilson  S.  Doan  and  Charles  /.  Orbison,  both  of  Indianapolis, 
and  A,  J.  Shelby,  of  Lebanon,  for  appellee. 

Myers,  J.  Action  for  damages  for  the  death  of  one  Maria 
Love.  The  sole  error  assigned  is  as  to  the  overruling  the  de- 
murrer to  the  complaint. 

The  complaint  in  the  particulars  in  question  in  substance  is 
that  on  the  11th  day  of  June,  1907,  Maria  Love  was  riding  as  a 
guest  in  an  automobile  owned,  controlled,  and  operated  by  one 
Heimes,  and  he  was  in  control  of  and  operating  and  running  such 
automobile  to  the  west  in  and  along  Thirty-Eighth  street,  a  much 
traveled  and  principal  thoroughfare  within  the  corporate  limits 
of  the  city  of  Indianapolis,  Ind. ;  that  Mrs.  Love  as  they  ap- 
proached the  crossing  of  the  tracks  of  appellant  over  said  Thirty- 
Eighth  street  looked  and  listened  for  an  approaching  car,  and 
that  she  did  not  see  or  hear  any  approaching  car  upon  said  track 
until  just  before  Heimes  went  upon  the  track,  and  that  she,  to- 
gether with  the  other  guests  in  the  said  automobile,  called  to 
Heimes  to  stop  the  machine,  but  that  he  continued  to  go  upon 
said  tracks;  that  at  said  time  there  was  a  car  of  tliis  defendant 
going  toward  the  north  upon  the  east  track,  and  that  the  view  of 
persons  in  said  automobile  to  the  north  was  obstructed  by  a 
dwelling  house,  and  by  two  large  signboards  which  were  sit- 
uated near  the  tracks,  and  upon  the  east  side  of  the  tracks  and 
north  of  Thirty-Eighth  street;  that  Mr.  Heimes  after  said  car 
had  passed  to  the  north,  with  his  view  of  the  west  track  ob- 
structed by  said  house  and  by  said  signboards,  and  by  said  car 
moving  to  the  north,  failed  to  see  another  car  of  this  defendant 
coming  to  the  south  upon  the  west  track  and  approaching  said 
crossing  from  the  north,  and,  when  said  car  had  passed  to  the 
north,  Mr.  Heimes  turned  on  the  power,  and  started  said  auto- 
mobile across  said  track,  and  Mrs.  Love  looked  and  listened  for 
approaching  cars  upon  both  tracks,  but  saw  and  heard  no  cars 
on  said  west  track  until  just  as  Mr.  Heimes  started  said  automo- 
bile, and,  when  she  did  see  a  car  coming  from  the  north,  she,  to- 
gether with  the  other  guests  in  the  car,  called  to  Mr.  Heimes, 
and  endeavored  to  have  him  stop  the  automobile  before  going 
upon  said  track;  that  it  was  impossible  for  Mrs.  Love  to  jump 
from  said  machine  at  said  time  without  being  threatened  with 
instant  death,  and  that  she  remained  in  said  automobile  when  it 
went  upon  said  tracks  for  the  reason  as  herein  set  forth;. that  at 
said  time  defendant  was  carelessly  and  negligently  running  said 
car  upon  said  west  track  within  the  corporate  limits  of  the  city 
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of  Indianapolis,  and  approached  said  Thirty-Eighth  street  as 
aforesaid  at  a  high  and  dangerous  rate  of  speed,  to  wit,  30  miles 
per  hour;  that  defendant  was  negligently  failing  to  observe  said 
crossing;  that  defendant  carelessly  and  negligently  ran  said  car 
on  said  crossing  at  said  high  and  dangerous  rate  of  speed;  that 
said  defendant  negligently  failed  to  sound  any  gong  on  approach- 
ing said  crossing,  and  negligently  failed  to  observe  said  crossing 
to  see  whether  any  one  was  about  to  cross  the  same,  and,  by  rea- 
son of  the  negligence  of  said  defendant  company  in  operating 
said  cars  as  aforesaid,  defendant  ran  said  car  into  said  automo- 
bile with  great  force  and  violence,  hurling  said  automobile  and 
its  passengers  into  the  air,  throwing  Mrs.  Love  about  50  feet  in 
the  air,  thereby  inflicting  on  her  body  deep  and  lasting  and  mortal 
injuries  from  which  she  soon  died;  that  said  death  of  Maria 
Love  was  caused  proximately  by  the  negligence  of  the  defendant 
as  aforesaid. 

Defendant  demurred  to  the  complaint,  for  the  reason  that  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  lower  court  overruled  the  demurrer,  and  appellant  excepted. 
Appellant  appeals  to  this  court  on  the  grounds  that  the  lower 
court  was  in  error  in  overruling  its  demurrer  (1)  because  con- 
tributory negligence  is  affirmatively  shown  by  the  allegations  of 
the  complaint;  and  (2)  that  the  complaint  does  not  show  any 
negligence  of  defendant  was  the  proximate  cause  of  the  injuries 
sued  for. 

[1,  2]  Appellant's  theory  is  that  the  allegation  that  "it  was 
impossible  for  said  Maria  Love  to  jump  from  said  automobile  at 
said  time  without  being  threatened  with  instant  death"  is  a  mere 
conclusion,  and  not  the  pleading  of  facts  which  would  be  ad- 
mitted by  the  demurrer,  under  the  rule  that  only  facts  well 
pleaded  are  admitted  by  a  demurrer  for  want  of  facts.  Pitts- 
burg, etc.,  Co.  V,  Schepman,  171  Ind.  71,  76,  84  N.  E.  988;  Pitts- 
burgh, etc.,  Co.  V.  Peck,  165  Ind.  537,  76  N.  E.  163 ;  State  v,  Cas- 
teel,  110  Ind.  174,  187,  11  N.  E.  219;  Palmer  v,  Logansport.  etc., 
Co.,  108  Ind.  137,  142,  8  N.  E.  905 ;  Indianapolis,  etc.,  Co.  v. 
Pressell,  39  Ind.  App.  472,  77  N.  E.  357.  The  allegation  as  made 
is  a  conclusion.  There  is  no  fact  stated  showing  why  she  could 
not  have  alighted.  The  speed  of  the  car  in  which  she  was  riding 
is  not  shown,  nor  her  situation,  or  the  reason  why  she  could  not 
have  alighted  in  safety. 

[3]  However,  the  allegation  was  not  a  necessary  one.  The 
fact  that  she  could  or  could  not  have  alighted  from  the  car  could 
only  go  to  the  question  of  contributory  negligence,  a  fact  which 
plaintiff  was  under  no  obligation  to  show  by  his  complaint,  and 
as  to  which  the  burden  of  proof  was  upon  appellant,  and  the  al- 
legation was  immaterial.  An  unnecessary  allegation  in  a  com- 
plaint might  disclose  contributory  negligence  as  a  matter  of  law, 
but,  as  applied  to  this  case,  we  cannot  say  as  a  matter  of  law  that 
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no  other  inference  except  contributory  negligence  could  be  drawn. 
Treating  the  allegation  that  she  was  unable  to  alight  without  peril 
as  a  concliision  as  appellant  insists,  there  is  no  allegation  that  en- 
forces an  inference  of  contributory  negligence. 

[4,  S]  It  does  not  appear  what  the  situation  of  the  decedent 
was,  or  that  she  could  have  avoided  the  injury.  She  may  have 
been  so  situated  in  the  automobile  that  she  could  not  alight,  and 
the  rule  is  that  where  the  court  can  perceive  that  reasonable  men 
might  honestly  differ  in  their  conclusions,  and  the  facts  are  of  a 
character  to  be  reasonably  subject  to  more  than  one  inference  or 
conclusion  as  to  whether  negligence  or  contributory  negligence 
exists,  the  question  is  one  for  the  jury,  and  cannot  be  determined 
as  one  of  law.  Greenawaldt  v.  Lake  Shore,  etc.,  Co.,  165  Ind. 
219,  ip,  74  X.  E.  1081 ;  Stoy  v,  Louisville,  160  Ind.  144,  66  X. 
E.  615 ;  Pittsburgh,  etc.,  Co.  v.  Browning,  34  Ind.  App.  90,  71  X. 
E.  227  \  Cooley  on  Torts  (2d  Ed.)  805;  1  Shearman  &  Redfield 
on  Negligence  (4th  Ed.). 

[6]  So,  too,  the  concurring  negligence  of  the  driver  of  the  car 
was  not  attributable  to  the  decedent.  Louisville,  etc.,  Co.  i*. 
Creek,  130  Ind.  139,  143,  29  N.  E.  481,  14  L.  R.  A.  7Zl\  City  of 
Michigan  City  v.  Boeckling,  122  Ind.  39,  42,  23  N.  E.  518;  Town 
of  Knightstown  v.  Musgrove,  116  Ind.  121,  124,  18- N.  E.  452,9 
Am.  St.  Rep.  827;  Pittsburgh,  etc.,  Co.  v,  Spencer,  98  Ind.  186; 
Town  of  Albion  v,  Hetrick,  90  Ind.  545,  46  Am.  Rep.  230;  Frank 
Bird,  etc.,  Co.  v,  Krug,  30  Ind.  App.  602,  610,  65  N.  E.  309;  21 
Am.  &  Eng.  Encyc.  of  L.  (2d  Ed.)  495,  496. 

[7]  If  a  jury  might  or  may  infer  negligence  from  the  facts 
stated,  the  complaint  is  not  bad  on  demurrer.  Greenawaldt  v. 
Lake  Shore,  etc.,  Co.,  supra. 

The  serious  question  is  presented  by  the  insistence  that  the 
complaint  does  not  show  that  any  negligence  of  appellant  was  the 
proximate  cause  of  the  injury.  The  claim  is  made  that,  under 
the  allegations  of  the  complaint,  the  automobile  had  stopped  be- 
side the  track,  and  was  started,  and  run  upon  the  tracks,  and 
plaintiff's  decedent  saw  the  coming  car  and  remained  in  the  auto- 
mobile just  as  it  was  started,  when  it  went  upon  said  tracks,  upon 
the  theory  (a)  that,  in  the  absence  of  a  statute  or  ordinance,  it 
is  not  necessarily  negligent  to  run  a  car  30  miles  an  hour;  (b) 
that  the  speed  of  the  car  and  failing  to  sound  the  gong  did  not 
cause  the  collision  when  the  automobile  had  already  stopped: 
(c)  that  the  allegation  of  negligence  in  approaching  the  crossing 
at  high  speed  without  sounding  the  gong  does  not  show  liability: 
and  (d)  that  the  allegation  that  the  injury  was  caused  '*proxi- 
mately  by  the  negligence  of  the  defendant  as  aforesaid'*  cannot 
supply  the  omission  of  facts  showing  it  to  have  been  so  caused, 
and  reliance  is  placed  on  Lake  Shore,  etc.,  Co.  i\  Barnes,  U^^ 
Ind.  7,  76  N.  E.  629,  3  L.  R.  A.  ( X.  S.)  778 ;  Moran  v,  Leslie,  33 
Ind  App.  80,  70  X.  E.  162,  and  Lake  Erie  Co.  v.  Moore,  42  Ind. 
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App.  Z2,  81  N.  E.  85,  84  N.  E.  506,   respectively  as  to  those  re- 
spective propositions. 

[8]  It  is  alleged  "that  said  Mrs.  Love  as  they  approached  the 
crossing  of  said  interurban  railroad  tracks  and  said  Thirty- 
Eighth  street  looked  and  listened  for  an  approaching  car,  and 
that  she  did  not  see  or  hear  any  approaching  car  upon  said  tracks 
until  just  before  said  Heimes  went  upon  said  track,  and  that  she 
with  the  other  guests  in  said  automobile  called  him  to  stop  the 
same,  but  that  he  continued  to  go  upon  said  tracks."  Then  fol- 
low allegations  as  to  obstructions  in  the  form  of  a  house  and 
signboards,  and  by  a  car  on  appellant's  track  going  north,  and 
then  follow  the  allegations  that,  "when  said  car  had  passed  to 
the  north,  said  Mr.  Heimes  turned  on  the  power,  and  started  the 
automobile  across  said  track,  and  plaint ift  says  that  said  Maria 
Love  looked  and  listened  for  approaching  cars  upon  both  tracks, 
but  saw  and  heard  no  cars  on  said  west  track  until  just  as  Mr. 
Heimes  started  said  automobile,  when  she  did  see  a  car  approach- 
ing from  the  north,  and  that  she  called  to  Mr.  Heimes,  and  en- 
deavored to  have  him  stop  the  automobile  before  going  upon  said 
track."  It  is  urged  that  the  complaint  shows  that  the  automo- 
bile had  stopped,  based  on  the  phrase,  "just  as  Mr.  Heimes 
started  said  automobile."  It  is  true  that  it  is  a  loosely  drawn 
complaint  in  respect  to  connecting  causation,  but  all  the  allega- 
tions must  be  taken  together,  and,  so  taking  them,  it  is  a  fair 
construction  that  the  automobile  was  approaching  the  crossing, 
under  control,  and  while  so  approaching  its  speed  was  accelerated 
because  the  driver,  Heimes,  "turned  on  the  power,  and  started 
said  automobile  across  said  track,"  and  the  allegation,  "just  as 
Mr.  Heimes  started  said  automobile,"  as  we  understand  it,  refers 
to  acceleration  of  speed  in  starting  across  the  track.  That  allega- 
tion in  any  event  goes  to  the  question  of  contributory  negligence, 
and  not  to  the  question  of  the  cause  of  the  accident. 

[9]  There  is  another  proposition  involved  in  the  question  of 
contributory  negligence  which  appellant  has  overlooked,  viz., 
that  one  in  a  position  of  peril  not  created  by  his  own  negligence 
has  a  right  to  make  a  choice  of  means  to  be  used  to  avoid  peril, 
and  he  is  not  held  to  a  strict  accountability  if  he  takes  an  unwise 
course.  Dyer  v,  Erie,  etc.,  Co.,  71  N.  Y.  228,  and  cases  cited; 
Alabama,  etc.,  Co.  v,  Davis,  69  Miss.  444,  13  South.  693.  So 
that  whether  the  decedent  was  negligent  in  not  remaining  in  the 
automobile  was  a  question  for  the  jury. 

[10]  It  must  be  conceded  that  it  is  not  negligence  per  se  to 
run  a  steam  train  or  interurban  car  at  30  miles  an  hour  over  a 
country  highway  in  the  absence  of  a  statute  limiting  speed. 
Lake  Shore,  etc.,  Co.  v,  Barnes,  166  Ind.  7,  10,  76  N.  E.  629,  3 
L.  R.  A.  (N.  S.)  778. 

[11]  Also,  that  the  allegation  that  death  "was  caused  proxi- 
mately by  the  negligence  of  this  defendant  as  aforesaid"  alone 
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cannot  supply  the  omission  to  state  facts  showing  it  to  have  been 
so  caused,  or  the  basis  for  such  allegation,  and,  if  standing  alone, 
must  be  disregarded.  Lake  Shore,  etc.,  Co.  v.  Barnes,  supra ; 
Lake  Erie,  etc.,  Co.  v,  Moore,  supra;  Baltimore,  etc.,  Co.  v. 
Conoyer,  149  Ind.  524,  4«  N.  E.  352,  49  N.  E.  452;  Lake  Erie, 
etc.,  Co.  V.  Mikesell,  2Z  Ind.  App.  395,  55  N.  E.  488;  Toledo,  etc., 
Co.  V,  Beery,  31  Ind.  App.  556,  68  N.  E.  702.  But  it  is  obvious 
that  there  may  be  distinctions  between  the  operation  of  trains, 
or  cars  at  a  speed  of  30  miles  an  hour  across  country  highways, 
and  across  thoroughfares  in  cities,  depending  upon  location  and 
conditions  surrounding  the  crossing.  Whether  the  rate  of  speed 
is  dangerous  depends  largely  upon  the  circumstances. 

[12]  The  general  duty  may  be  said  to  be  the  use  of  reason- 
able care  to  so  regulate  the  speed  as  not  to  jeopardize  those  who 
are  passengers,  or  those  who  have  rights  in  the  streets.  Snow  v. 
Indianapolis,  etc.,  Co.,  47  Ind.  App.  189,  93  N.  E.  1089;  Stevens 
V,  New  Jersey  Co.,  74  N.  J.  Law,  237,  65  Atl.  874;  Vizacchero 
V.  Rhode  Island  Co.,  26  R.  I.  392,  59  Atl.  105,  69  L.  R.  A.  188. 

[13,  14]    The  right  of  the  public  and  of  the  car  at  crossings 
are  equal  in  respect  to  the  use  of  the  crossing,  subject  to  priority 
on  its  tracks,  in  the  car.    The  driver  must  be  vigilant  in  his  watch 
for   persons  approaching  the  tracks,   and  to  have  his  car  under 
control.    Marchal  z/.  Indianapolis,  etc.,  Co.,  28  Ind.  App.  133,  62 
N.  E.  286;   Aurelius  v.  Lake  Erie,  etc.,  Co.,    19  Ind.  App.  584, 
49  N.  E.  857;  Lake  Shore,  etc.,  Co.  v.  Boyts,  16  Ind.  App.  640, 
45  N.  E.  812;   Wallen  z/.  North  Chicago  Co.,   82  111.  App.    103; 
Owensboro,  etc.,  Co.  v.  Hill,  56  S.  W.  21,  21  Ky.  Law  Rep.  1638; 
Little  V.  Boston,  etc.,  Co.  N.  H.,  72  N.  H.  61,  55  Atl.  190;  Martin 
z\  Third  Ave.,  etc.,  Co.,  27  App.  Div.  52,   50  N.  Y.  Supp.  284 
Harvey  v,  Nassau  Co.,  35  App.  Div.  307,   55  N.  Y.   Supp.  20 
Memphis,  etc.,    Co.  v.  Wilson,    108  Tenn.  618,   69  S.  W.    265 
West  Chicago,  etc.,  Co.  v.  Fetters,  196  111.  298,  63  N.  E.  662. 

[15]  The  failure  to  sound  a  gong  in  approaching  a  street 
crossing  has  been  held  evidence  of  negligence.  Marchal  v.  In- 
dianapolis, etc.,  Co.,  supra;  Schwarzbaum  v.  Third  Ave.  Co.,  54 
App.  Div.  164,  66  N.  Y.  Supp.  367;  Chicago,  etc.,  Co.  v,  San- 
dusky, 198  111.  400,  64  N.  E.  990;  Ryan  v,  Detroit,  etc.,  Co.,  123 
Mich.  597,  82  N.  W.  278;  Galbraith  v.  West  End,  etc.,  Co.,  165 
Mass.  572,  43  N.  E.  501.  And  when,  in  addition,  no  warning  is 
given,  a  stronger  case  is  made.  Howard  v.  Indianapolis,  etc., 
Co.,  29  Ind.  App.  514,  64  N.  E.  890;  Driscoll  v.  West  End  Co., 
159  Mass.  142,  34  N.  E.  171 ;  Shea  v.  St.  Paul,  etc.,  Co.,  50  Minn. 
395,  52  N.  W.  902;  Campbell  v.  St.  Louis  Co.,  175  Mo.  161,  75 
S.  W.  86;  Dennis  v.  New  Jersey  Co.,  64  N.  J.  Law,  439,  45  Atl. 
807;  Greenfield  v.  East  Harrisburgh,  etc.,  Co.,  178  Pa.  194,  35 
Atl.  626;  Frame  v.  Electric^  etc.,  Co.,'  180  Pa.  49,  36  Atl.  404; 
Fenner  v,  Wilkesbarre,  etc.,  Co.,  202  Pa.  365,  51  Atl.  1034; 
Andres  v.  Brooklyn  Heights,  etc.,  Co.,  84  App.  Div.  596,  82  N. 
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Y.  Supp."  729 ;  Strauss  v.  Brooklyn  Heights  Co.,  85  App.  Div. 
613,  82  N.  Y.  Supp.  767. 

[16]  The  rule  must  therefore  be  that  it  is  a  question  for  the 
jury,  considering  the  conditions  and  circumstances  surrounding 
the  injury,  to  determine  whether  a  given  rate  of  speed  or  the  fail- 
ure to  observe  a  crossing,  or  to  sound  a  gong,  is  negligence,  or 
the  proximate  cause  of  the  injury,  where  it  is  alleged  that  the  in- 
jury was  caused  from  such  alleged  negligence. 

[17]  Reduced  to  its  charging  part  in  this  last  particular,  the 
complaint  alleges  negligent  operation  of  the  car  at  a  high  and 
dangerous  rate  of  speed  of  30  miles  an  hour  across  a  known 
highway  for  driving  in  a  city,  and  in  negligently  failing  to  ob- 
serve the  crossing  to  see  whether  any  one  was  about  to  cross  its 
tracks,  and  in  negligently  failing  to  sound  the  gong,  by  reason  of 
which  the  car  was  run  into  the  automobile  with  great  force  and 
violence.  Having  regard  to  the  duties  of  an  interurban  com- 
pany as  disclosed  in  the  decided  cases,  as  well  as  upon  principle, 
where,  as  here,  it  is  alleged  that,  by  reason  of  the  manner  in 
which  it  was  run,  it  was  run  upon  the  automobile  with  great  force 
and  violence,  the  cause  of  the  injury  is  sufficiently  shown.  About 
all  that  could  be  alleged  in  addition  in  such  a  complaint  would 
be  that  owing  to  the  speed  and  the  lack  of  attention  to  the  cross- 
ing the  car  was  not  under  such  control  that  the  accident  could 
have  been  avoided,  which  is  necessarily  embraced  in  the  allega- 
tions as  made,  as  showing  the  absence  of  control,  disregard  of 
the  rights  of  travelers  at  the  crossing,  which  coupled  with  the 
surroundings  shown,  and  the  failure  to  give  warning  to  enable 
the  traveler  to  protect  himself,  we  think  make  a  prima  facie  case, 
at  least  as  applied  to  this  case,  of  the  proximate  cause  of  the  in- 
jury being  the  neglect  alleged,  and  coupled  with  these  allegations 
is  the  allegation  that  the  death  was  caused  by  reason  of  the  acts 
of  negligence  charged,  and  sufficiently  charges  the  cause  of  death. 

It  is  not  a  showing  of  negligence  only  in  the  speed  of  the  car 
in  approaching  the  crossing,  but  also  in  approaching  it  without 
warning,  and  without  having  regard  to  the  conditions  at  the 
crossing,  without  the  car  being  under  control  where  there  was 
much  travel,  without  regard  to,  or  attention  to  the  crossing  it- 
self, and  these  facts  in  combination  resulted  in  the  car  being  run 
upon  the  automobile  with  great  force  and  violence,  showing  at 
one  and  the  same  time,  that  the  car  was  not  under  control,  and 
was  being  so  rapidly  driven  that  the  automobile  could  not  get 
out  of  the  way,  whereby  it  was  struck. 

The  complaint  is  not  reasonably  open  to  any  other  construc- 
tion, and  the  judgment  is  affirmed. 
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[83   Atl.   Rep.   631.] 

Master  and  Servant — Fellow  Servants — Operation  of  Railroad— 
Employee  in  Charge  of  Repair  Gang.* — An  employee  of  a  railroad 
company  and  those  under  his  charge  engaged  in  repairing  tracks  are 
fellow  servants. 

Master  and  Servant — Actions  for  Injuries — Negligence  of  Fellow 
Servant. — Where  a  fellow  servant  in  charge  of  plaintiffs  intestate,  a 
track  repairer  on  track  2,  whose  duty  it  was  to  give  notice  of  an 
approaching  train  or  engine  on  tracks  1  and  4,  left  the  men  for  a 
short  time,  warning  them  to  be  on  their  guard  against  trafl&c  oft 
track  1,  which  was  used  during  the  repair  of  track  2,  his  conduct  as 
to  plaintiff's  intestate  killed  by  an  engine  on  track  2  was  not  negli- 
gent. 

Master  and  Servant — Fellow  Servants — Operation  of  Railroads— 
— Engineer  and  Track  Repairer.t — An  engineer  was  a  fellow  servant 
of  a  track  repairer,  whose  contract  of  employment  included  his  own 
responsibility  for  the  negligence  of  his  fellow  servants. 

Master  and  Servant — Action  for  Injuries — Negligence  of  Fellow 
Servant.^: — An  engineer  backing  his  engine  down  upon  a  track  re- 
pairer without  ringing  his  bell  was  negligent,  and  that  this  method 

♦For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him»  see  foot-note 
of  Southern  Ind.  R.  Co.  v.  Harrell,  9  R.  R.  R.  35,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  35,  where  all  those  preceding  it  are  collected:  ex- 
tensive note,  16  R.  R.  R.  146,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  146  (su- 
perior-servant limitation);  foot-note  of  Peters  v.  Michigan  Cent.  R. 
Co.  (Mich.),  40  R.  R.  R.  628,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  628;  Ten- 
dall  V.  Great  Northern  R.  Co.  (Minn.),  40  R.  R.  R.  312,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  312;  Peterson  v,  Chicago,  etc.,  R.  Co.  (Iowa). 
39  R.  R.  R.  83,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  83;  first  foot-note  of 
Hardy  v.  Chicago,  etc.,  R.  Co.  (Iowa).  38  R.  R.  R.  763,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  763;  last  foot-note  of  Hillis  v.  Spokane,  etc.. 
R.  Co.  (Wash.),  38  R,  R.  R.  744,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  744. 

tFor  the  authorities  in  this  series  on  the  question  whether  train- 
men are  fellow  servants  of  track  repairers,  track  walkers,  or  others 
having  similar  duties  to  perform  with  respect  to  the  safety  of  rail- 
road tracks,  see  first  paragraph  of  last  foot-note  of  Neagle  v.  Syr- 
ecuse,  etc.,  R.  Co.  (N.  Y.),  22  R.  R.  R.  89,  45  Am.  &  Eng.  R.  Gas., 
N.  S.,  89,  where  all  those  preceding  it  are  collected  or  referred  to: 
fourth  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Taylor  (C.  C.  A.),  41 
R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  717. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  employees,  for  injuries  to  their 
employees,  other  than  those  engaged  at  the  time  of  the  accident  in 
coupling  and  uncoupling  cars,  sustained  while  they  are  on  railroad 
tracks,  and  caused  by  the  operation  of  trains,  engines,  or  street  cars, 
see   foot-note  of  Wickham  v.   Louisville   &   N.  R.   Co,    (Ky.).  33  R. 
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of  backing  his  engine  was  the  one  customarily  used  at  that  point  did 
not  alter  the  case. 

Master  and  Servant — Fellow  Servants — Railroads — Negligence  of 
Master. — A  railroad  company  which  knowingly  permits  an  engineer 
to  run  his  engine  in  a  reckless  manner,  liable  to  cause  injury  to 
others,  is  itself  guilty  of  negligence  in  failing  to  use  reasonable  care 
to  guard  against  the  habitual  negligence  of  such  employee. 

Negligence — Action  for  Injuries — Pleading  and  Issues. — In  an  ac- 
tion for  personal  injuries,  a  ground  of  negligence  not  set  out  in  the 
complaint  is  not  in  issue. 

Master  and  Servant — Action  for  Injuries — Presumptions — Perform- 
ance of  Duty. — Where  a  railroad  towerman  acts  on  telegraphic  or 
general  orders  from  some  one  in  charge  of  the  track  and  the  opera- 
tion of  engines  at  that  point,  the  presumption  is,  in  the  absence  of 
evidence  to  the  contrary,  that  he  did  his  duty  and  acted  within  his 
orders. 

Master  and  Servant — Fellow  Servants — Duty  of  Master. — Whether 
a  towerman  acted  directly  for  the  master  or  through  the  order  of 
one  acting  for  the  master,  the  duty  involved  in  the  control  of  tracks 
and  switches  was  that  of  the  master. 

Master  and  Servant — Fellow  Servants — Extent  of  Rule. — The  fel- 
low-servant defense  is  available  only  against  the  personal  negligence 
of  a  fellow  servant,  but  is  never  against  injuries  resulting  from  a 
breach  of  the  master's  duty. 

Master  and  Servant — Master's  Liability — Safe  Place  to  Work — 
Railroad  Track.§ — A  railroad  company  is  bound  to  exercise  reason- 
able care  to  give  a  track  repairer  a  reasonably  safe  place  in  which  to 
work,  in  view  of  its  character  and  the  dangers  attendant  upon  it. 

Master   and    Servant — Assumption    of    Risk — Extent. || — A    servant 


R-  R.  597,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  597.  where  all  those  preced- 
ing it  are  collected;  first  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v. 
Troxell  (Ky.),  42  R.  R.  R.  130,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  130; 
Louisville,  etc.,  R.  Co.  v.  Thomason  («Ala.),  42  R.  R.  R.  77,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  77;  second  foot-note  of  Fletcher  v.  Freeman 
Smith  Lumber  Co.  (Ark.),  41  R.  R.  R.  137.  64  Am.  &  Eng.  R.  Cas., 
N.  S..  137;  fourth  foot-note  of  Nivert  v.  Wabash  R.  Co.  (Mo.),  40 
R.  R.  R.  659.  63  Am.  &  Eng.  R.  Cas.,  N.  S..  659;  Wolfe  v.  Seaboard 
Air  Line  Co.  (N.  Car.),  40  R.  R.  R.  653.  63  Am.  &  Eng.  R.  Cas.,  N. 
S..  653;  Smith  v.  Southern  Pac.  Co.  (Ore.),  39  R.  R.  R.  600,  62  Am. 
&  Eng.  R.  Cas.,  N.  S..  600. 

§For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  master  in  furnishing  and  maintaining  a  safe  work 
place,  see  last  paragraph  of  last  foot-note  of  Ingram  v.  Louisiana, 
etc.  R.  Co.  (La.),  41  R.  R.  R.  457,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
4,57;  first  foot-note  of  Henry  v.  Hudson,  etc..  R.  Co.  (N.  Y.),  41  R. 
R.  R.  453,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  453;  Baltimore,  etc.,  R.  Co. 
r.  Taylor  (C.  C.  A.),  41  R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
717. 

IjFor  the  authorities  in   this  series  on  the  subject  of  the  general 
principles  involved  in   the   doctrine   of  assumption   of   risks   by   rail- 
road employees,  see  last  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Wil- 
45  R  R  R— 26 
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assumes,  as  part  of  his  contract  of  employment,  the  risks  ordinarily 
incident  to  it;  but  he  does  not  assume  extraordinary  risks. 

Master  and  Servant — Warning  to  Servant— Track  Repairer— No- 
tice^— Where  a  track  repairer  was  put  at  work  upon  a  track  on  which 
traffic  had  been  suspended,  and  where  he  might  reasonably  have  as- 
sumed that  traffic  would  not  be  renewed  until  the  track  had  been  re- 
paired, so  that  he  was  at  work  in  a  place  of  safety,  the  master's 
failure  to  give  him  notice  that  the  track  had  become  dangerous  by 
reason  of  the  resumption  of  traffic  before  completion  of  the  repairs 
was  a  breach  of  his  duty  to  furnish  a  safe  place  to  work. 

Master  and  Servant — Warning  Servant — Delegation  of  Duty.**— 
The  duty  of  warning  a  servant  of  the  danger  of  his  place  of  work 
must  be  performed  by  the  master,  and  cannot  be  delegated. 

Master  and  Servant — Assumption  of  Risk — Extraordinary  Risk-tt 
— A  track  repairer  at  work  on  a  track  on  which  traffic  had  been  sus- 
pended did  not  assume  the  risk  of  danger  from  the  resumption  of 
traffic  thereon  before  completion  of  the  repairs  without  notice  to  him. 

Master  and  Servant — Action  for  Injuries — Sufficiency  of  Evidence 
— Proximate  Cause. — Evidence  in  an  action  by  track  repairer  for  per- 
sonal injuries  held  to  show  that  the  master's  failure  to  warn  him  of 
the  danger  of  his  place  of  work  was  either  the  proximate  or  a  prox- 
imate cause  of  his  injury. 

son  (C.  C.  A.).  42  R;  R.  R.  613,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  613: 
first  foot-note  of  Lukovski  v.  Michigan  Cent.  R.  Co.  (Mich.),  40 
R.  R.  R.  638,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  last  foot-note  of 
Atlantic  Coast  Line  R.  Co.  v.  Linstedt  (C.  C.  A.),  40  R.  R.  R  318. 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  318. 

flFor  the  authorities  in  this  series  on  the  subject  of  the  master's 
^uty  to  warn  and  instruct  his  servant,  see  extensive  note,  35  R.  R. 
R.  640.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  third  foot-note  of 
Peters  v.  Southern  Pac.  Co.  (Cal.),  42  R.  R.  R.  437,  65  Am.  &  Eng 
R.  Cas.,  N.  S.,  437;  last  foot-note  of  Swanson  v.  Union  Stockyards 
Co.  (Neb.),  41  R.  R.  R.  700,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  700;  Wig- 
gins V.  Seaboard  A.  L.  R.  Co.  (N.  Car.),  41  R.  R.  R.  65,  64  Am.  & 
Eng.  R.  Cas..  N.  S.,  65;  third  foot-note  of  Atlantic  Coast  Line  R.  Co. 
V,  Linstart  (C.  C.  A.),  40  R.  R.  R.  318,  63  Am.  &  Eng.  R.  Cas.,  N. 
S..  318:  first  foot-note  of  Chicago,  etc.,  R.  Co.  v,  Dutcher  (C.  C.  A.^. 
39  R.  R.  R.  78,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  78. 

♦♦For  the  authorities  in  this  series  on  the  question  as  to  what  are 
the  duties  of  a  railroad  company  which  it  cannot  delegate  so  as  to 
escape  liability  for  injuries  to  its  employees  under  the  fellow-serv- 
ant rule,  see  second  foot-note  of  McLean  v,  Pere  Marquette  R.  Co 
(Mich.),  13  R.  R.  R.  544,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  544,  where 
all  those  preceding  it  are  collected;  first  foot-note  of  Furlong  r 
New  York,  etc.,  R.  Co.  (Conn.),  3«  R.  R.  R.  233,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  233;  fourth  head-note  of  Hardy  v,  Chicago,  etc.,  R  Co. 
(Iowa),  38  R.  R.  R.  763,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  763;  last 
foot-note  of  Long  Pole  Lumber  Co.  v.  Gross  (C.  C.  A.),  37  R  R 
R.  669,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  669. 

ttFor  the  authorities  in  this  series  on  the  question  whether  a 
servant  assumes  risks  arising  from  the  negligence  of  his  master  or 
his  representative,  see  first  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  r. 
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Master  and  Servant — Liability  of  Master — Fellow  Seryants — Com- 
bined Neg'ligence  of  Master  and  Fellow  Servantft — The  master  is 
liable  for  an  injury  resulting  from  the  combined  negligence  of  him- 
self and  a  fellow  servant  of  the  injured  servant. 

Master  and  Servant — Action  for  Injuries — Instruction — ^Applica- 
tion to  Issues. — In  an  action  against  a  railroad  for  personal  injuries, 
where  the  master  was  negligent  in  failing  to  furnish  a  reasonably 
safe  place  to  work,  and  this  was  a  proximate  cause  of  injury,  an  in- 
struction confining  the  issue  to  that  single  ground  of  negligence  with- 
out discussing  the  relation  of  the  fellow  servant  doctrine  to  an  en- 
gineer and  towerman  was  proper. 

Master  and  Servant — Action  for  Injuries — Instructions — Ambigu- 
ity.— ^An  instruction  in  an  action  for  the  death  of  a  track  repairer  that 
defendant  was  bound  to  provide  him  with  a  reasonably  safe  place 
to  work,  and  that  if  an  engine  was  turned  on  the  track  where  he  was 
at  work  without  his  knowledge,  and  his  own  negligence  did  not  con- 
tribute to  his  injury,  and  the  proximate  cause  was  a  failure  to  warn 
him  of  the  approach  of  the  engine  plaintiff  could  recover,  was  not 
objectionable  for  ambiguity,  since  it  instructed  that  the  jury  might 
Bnd  that  the  assumed  facts  constituted  negligence  on  the  part  of 
defendant. 

Master  and  Servant — Action  for  Injuries — Instruction — Inconsist- 
ency.— Nor  was  the  instruction   objectionable  as   inconsistent. 

Trial — ^Action  for  Injuries — Instructions — Negligence. — Where  the 
court,  in  an  instruction  on  negligence,  determines  under  a  finding 
to  be  made  by  the  jury  the  standard  of  duty  of  the  defendant  mas- 
ter, and  does  not  determine  the  conduct  of  the  defendant  in  the 
case,  but  leaves  it  to  be  found  by  the  jury,  the  instruction  does  not 
invade  the  province  of  the  jury. 

Master  and  Servant — Action  for  Injuries — Sufficiency  of  Evidence 
— Contributory  Negligence. — Evidence  in  an  action  for  personal  in- 
juries held  sufficient  to  show  that  deceased  was  free  from  contrib- 
utory negligence. 

Appeal  from  Superior  Court,  Fairfield  County;  Milton  A. 
Shumway,  Judge. 

Action  by  George  W.  Messinger,  administrator  of  Paul  Va- 
sensky,  deceased,  against  the  New  York,  New  Haven  &  Hart- 
Harmon  (Ark.),  29  R.  R.  R.  104,  52  lAm.  &  Eng.  R.  Cas.,  N.  S..  104, 
where  all  those  preceding  it  are  collected;  last  foot-note  of  Wolfe 
V.  Seaboard  Air  Line  R.  Co.  (N.  Car.),  40  R.  R.  R.  653,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  653;  last  foot-note  of  Chicago,  etc.,  R.  Co.  v. 
Grubbs  (Ark.),  39  R.  R.  R.  595,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  595; 
third  head-note  of  Louisville  &  N.  R.  Co.  v.  McMillen  (Ky.),  39 
R.  R.  R.  591,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  591. 

ttSee  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Corman  (Ark.), 
35  R,  R.  R.  48,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  48. 
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ford  Railroad  Company.  Judgment  for  plaintiff  for  $2,500, 
and  defendant  appeals.    Affirmed. 

Action  to  recover  damages  for  negligence  resulting  in  the 
death  of  plaintiff's  intestate, 

7.  F,  Berry,  of  New  Haven,  for  appellant. 
Homer  S,  Cummings  and  Charles  D.  Lockwood,  both  of  Stam- 
ford, and  Adelhert  A.  Skeel,  for  appellee. 

Wheeler,  J.  At  the  close  of  the  plaintiff's  evidence  the  de- 
fendant rested.  The  jury  might  reasonably  have  found  upon 
the  evidence  submitted  the  following  facts,  indeed,  the  record 
would  seem  to  indicate  that  any  other  finding  would  have  been 
unreasonable : 

The  defendant  operates  its  railroad  at  Stamford  over  four 
main  parallel  tracks  running  east  and  west,  and  numbered  from 
north  to  south  3,  1,  2,  and  4.  Passenger  trains  from  the  east  as 
a  rule  come  in  over  track  3  at  or  near  the  west-bound  Stamford 
station,  where  the  steam  engine  is  cut  off  and  replaced  by  an 
electric  motor.  The  engine  so  cut  off  runs  westerly  to  a  point 
about  200  feet  west  of  crossovers  or  switches  to  the  said  four 
tracks,  and  then  backs  in  an  easterly  direction,  customarily  pass- 
ing by  the  crossover  to  track  2,  and  thence  to  the  railroad  yard. 

1  he  crossovers  are  within  the  view  of,  and  under  the  control  of, 
a  towerman  located  in  a  signal  tower  in  front  of  said  switdie^ 
and  about  35  feet  distant  from  the  crossover  at  track  2.  The 
towerman  determines  upon  which  track  to  run  the  engine  to  the 
yard,  and  by  levers  throws  either  switch  and  turns  the  engine 
onto  either  of  the  four  tracks.  The  act  of  throwing  the  switches 
is  the  same  in  kind  as  the  work  performed  by  switchmen  upon 
the  ground.  The  engine  if  thrown  on  tracks  3  and  1  would  be 
against  traffic,  whereas,  if  on  tracks  2  and  4,  would  be  with  the 
traffic.  There  had  been  a  wreck  on  track  2  at  about  the  point  of 
the  crossover  to  track  2,  necessitating  considerable  repairs,  and 
compelling  a  cessation  of  traffic  over  track  2  until  these  repairs 
had  been  completed. 

The  deceased,  an  employee  of  defendant,  began  work  with 
other  employees  at  this  noint  about  4  o'clock  on  the  morning  of 
February  11,  1909.  A  part  of  the  gang  finished  their  work  about 
1*1  o'clock  in  the  morning,  and  the  deceased  and  Tucker  were 
left  to  finish  the  work  under  the  direction  of  Quinn,  an  assistant 
foreman.  They  worked  until  11:30  a.  m.,  when  they  went  to 
dinner  and  returned  to  work  at  12:45  p.  m.  Quinn  left  these 
men  aboiit  five  minutes  before  the  accident  occurred  upon  a  nec- 
essary errand,  going  near  the  signal  tower,  saying  to  the  men  as 
he  left,  "Look  out  on  track  1."  Track  1  was  the  only  track  over 
which  the  engines  had  passed  to  the  yard  during  the  time  track 

2  had  been  out  of  commission  and  while  these  men  were  work- 
ing there.    Track  2  had  been  repaired  just  prior  to  the  accident 
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SO  that  trains  could  have  been  run  over  it,  but  the  work  of  nec- 
essary repair  had  not  yet  been  finished.  Shortly  before  the  acci- 
dent, a  train  had  come  from  the  east  over  track  3,  stopped  at  the 
west-bound  station,  and  the  engine  had  been  detached  and  run 
westerly  to  a  point  just  west  of  where  the  crossover  comes  into 
track  3,  being  about  200  feet  from  where  the  men  were  work- 
ing, and  backed  over  the  crossover  to  track  2,  with  the  tender 
ahead  at  a  rapid  speed,  without  ringing  the  bell  or  sounding  the 
whistle,  and  run  into  the  deceased  about  1 :10  p.  m. 

Tucker  and  the  deceased  were  then  engaged  in  tightening  the 
switch  bolts  at  the  point  of  the  switch  of  No.  2  track.  Both  were 
kneeling  down,  with  their  eyes  and  attention  upon  their  work. 
Tucker  faced  tracks  1  and  3,  and  the  deceased  faced  away  from 
tracks  I  and  3,  and  towards  the  tower,  having,  therefore  his  back 
towards  the  approaching  engine.  This  was  the  first  engine  which 
had  passed  over  track  2  since  the  wreck.  Tucker  facing  the  ap- 
proaching engine  did  not  see  it  go  west  on  track  3,  but  saw  it 
when  it  stopped  west  of  the  crossover,  and  expected  it  would 
come  east,  as  had  been  the  custom,  over  track  1.  He  felt  the  rail 
shake,  and  looked  up  and  saw  tne  engine  about  20  feet  away,  and 
shouted  to  the  deceased,  **Look  out,  Paul,"  and  barely  had  time 
to  escape.  The  deceased  did  not  see  the  engine  go  west  on  track 
3,  nor  see  it  as  it  stopped,  and  did  not  know  of  its  approach  until 
warned  by  Tucker  when  it  was  too  late  to  escape.  The  deceased 
expected,  as  did  Quinn,  all  engines  backing  to  the  east  would  go 
on  track  1  until  the  repairs  were  completed.  No  one  had  warned 
the  deceased  or  Tucker  or  Quinn  that  track  2  had  been  put  in 
commission.  The  switch  was  thrown  for  track  2  some  time 
after  Tucker  and  the  deceased  returned  from  dinner.  Had  there 
been  no  unusual  noise  at  the  time,  they  could  have  heard  the 
switch  when  thrown.  They  did  not  hear  it,  and  did  not  know  it 
had  been  thrown,  until  they  saw  the  engine  upon  them.  Because 
of  the  obstruction  of  the  tender  the  engineer  could  not  see  the  de- 
ceased or  Tucker.  It  was  not  the  custom  for  the  engineer  to 
ring  the  bell  or  blow  the  whistle  of  the  engine  when  backing  it 
across  these  crossovers  into  the  railroad  yard. 

The  deceased  was  an  experienced  sectionman  and  track  walker 
and  knew  about  the  repair  of  tracks,  which  was  a  part  of  his 
duties.  His  work  included  the  point  of  the  accident.  In  his  work 
of  rq)air  upon  tracks  open  to  traffic  it  was  his  duty  to  watch  for 
approaching  trains,  and  get  out  of  their  way  when  he  saw  them 
approaching. 

The  substantial  errors  upon  which  the  appeal  rests  may  be 
thus  summarized:  The  defendant  claims  that  the  only  negli- 
gence which  the  plaintiff  can  rely  upon  on  the  evidence  is  that  of 
fellow  servants,  for  which  the  defendant  is  not  responsible,  and 
that  upon  the  evidence  the  deceased  was  as  matter  of  law  guilty 
of  contributory  negligence.    And  therefore  it  insists  the  motion 
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to  direct  a  verdict  and  that  to  set  aside  the  verdict  should  have 
been  granted.  It  further  insists  that  the  court's  refusal  to  charge 
that  the  plaintiff  could  not  recover  for  the  negligence  of  Quinn, 
of  the  engineer,  and  of  the  towerman,  or  for  their  combined 
negligence  was  error,  since  they  were  fellow  servants  with  the 
deceased,  and  that  the  court  erred  in  failing  to  adequately  charge 
the  jury  upon  whether  the  negligence  proven  was  that  of  the  de- 
fendant, or  of  persons  who  occupied  the  position  of  fellow  serv- 
ants to  the  deceased. 

The  grounds  of  negligence  set  forth  in  the  complaint  are:  (a) 
The  negligence  of  the  defendant  in  failing  to  warn  the  deceased 
of  the  approach  of  the  locomotive,  (b)  The  negligence  of  Quinn 
in  leaving  the  deceased  at  work  with  no  one  to  warn  him.  (c) 
The  negligence  of  the  engineer  in  backing  his  engine  upon  the 
deceased  without  keeping  a  lookout  and  without  ringing  his  bell, 
(d)  The  negligence  of  the  towerman  in  sending  the  engine  on 
track  2  when  he  knew,  or  ought  to  have  known,  that  the  deceased 
was  at  work  on  that  track. 

[1,  2]  Assuming  the  jury  to  have  found  the  facts  as  we  state 
them,  Quinn  was  in  charge  of  these  men  and  under  our  decisions 
a  fellow  servant  of  theirs.  A  part  of  his  duty  was  to  give  them 
notice  of  an  approaching  train  or  engine  on  tracks  1  or  4.  He 
had  no  duty  to  guard  against  a  train  or  engine  on  track  2  while 
that  track  was  in  disuse,  since  he  had  no  reason  to  expect  the 
engine  to  back  down  on  track  2  until  the  track  was  again  in  com- 
mission. He  had  but  just  left  the  men,  having  warned  them  to 
be  on  their  guard  against  traffic  on  track  1,  which  was  the  track 
upon  which  engines  had  backed  down  during  the  repairs  to  track 
2.  He  was  away  temporarily  upon  a  necessary  errand,  and  we 
think  his  conduct  could  not  under  the  circumstances  be  held  to 
be  negligent  or  the  proximate  cause  of  the  injury  to  the  deceased. 

[3]  The  engineer  was  hkewise  a  fellow  servant  of  the  de- 
ceased, whose  contract  of  employment  included  his  own  respon- 
sibility for  the  negligence  of  his  coservants. 

[4]  The  engineer  in  backing  his  engine  upon  the  deceased 
without  ringing  his  bell  was  clearly  negligent,  and  this  was  a 
proximate  cause  contributing  to  the  injury  to  the  deceased.  That 
this  method  of  backing  his  engine  was  the  one  customarily  used 
at  this  point  does  not  relieve  his  negligence,  but  rather  tends 
strongly  to  bring  home  to  his  principal  the  knowledge  of  his 
customary  negligence. 

[5]  A  railroad  company  which  knowingly  permits  an  engineer 
to  run  his  engine  in  a  reckless  manner  liable  to  cause  injury  to 
others  is  itself  guilty  of  negligence  in  failing  to  use  reasonable 
care  to  guard  against  the  habitual  negligence  of  its  employee 
known  to  it.  Furlong,  AdmV  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  83 
Conn.  568,  78  Atl.  489,  21  Ann.  Cas.  937.     Such  negligence  is 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        407 

Messinger  v.  New  York,  N.  H.  &  H.  R.  Co 

that  of  the  company,  against  which  the  fellow  servant  doctrine  is 
no  defense. 

[6]  As  the  complaint  does  not  rest  upon  this  ground  of  neg- 
ligence, it  was  not  before  the  jury,  and  can  afford  no  support  to 
the  judgment.  The  nature  and  importance  of  the  work  of  the 
towerman,  if  he  in  fact  has  control  of  the  tracks,  trains,  and  en- 
gines at  this  point,  differs  radically  from  that  of  the  ordinary 
switchman.  In  the  mere  manual  act  of  throwing  the  switches 
their  duties  are  not  dissimilar,  but  the  control  of  the  tracks  and 
the  determination  which  to  use  and  which  not  to  use  is  another 
sort  of  duty.  It  is  executive.  It  corresponds  to  the  duty  of  the 
train  dispatcher,  differing  from  his  in  degree,  in  the  complexity 
of  the  work,  and  in  the  locality  covered.  It  may  be  from  this 
evidence  that  the  towerman  determined  the  track  the  engine  was 
to  go  on,  and  the  absence  of  evidence,  within  the  power  of  the 
defendant,  in  contradiction  of  this,  or  in  explanation  of  the  ex- 
tent and  nature  of  his  duties,  the  jury  would  have  been  justified  in 
finding  that  the  towerman  had  such  control  of  these  tracks  as  to 
make  his  determination  of  the  track  the  engine  was  to  go  on  a 
matter  involved  in  the  performance  of  the  duty  of  the  defend- 
ant master,  but  we  think  it  better  to  postpone  consideration  of 
this  question  for  another  occasion  when  in  all  likelihood  the  evi- 
dence may  enable  us  to  know  the  entire  range  of  the  towerman's 
duties  and  their  relation  to  the  operation  of  the  railroad. 

[7]  If  the  towerman  be  not  in  control  of  these  tracks,  but  acts 
on  telegraphic,  telephonic,  or  general,  order,  from  some  one  in 
charge  of  the  tracks  and  the  operation  of  trains,  cars,  and  engines 
at  this  point,  the  presumption  must  be,  in  the  absence  of  evi- 
dence to  the  contrary,  that  he  did  his  duty  and  acted  within  his 
order  or  instructions. 

[8]  The  duty  involved  in  such  a  control  would  be  the  master's. 
Darrigan  v.  N.  Y.  &  N.  E.  R.  R.,  52  Conn.  285,  307,  52  Am.  Rep. 
590.  It  would  seem  to  follow,  as  the  evidence  in  this  case  dis- 
closes no  disobedience  of  orders,  that  his  act  in  throwing  this 
switch  was  done  in  the  performance  of  the  master's  duty,  and 
not  an  act  of  personal  negligence  on  his  part.  Whichever  con- 
clusion be  reached,  whether  the  towerman  acted  directly  for  the 
master,  or  acted  through  the  order  of  one  acting  for  the  master, 
the  duty  involved  was  the  master's. 

[9]  The  fellow  servant  defense  is  available  against  the  per- 
sonal negligence  of  a  coservant.  It  is  never  available  against 
the  breach  of  the  master's  duty. 

[10]  The  legal  duty  of  the  defendant  company  was  to  exer- 
cise reasonable  care  to  give  the  deceased  a  reasonably  safe  place 
in  which  to  work  in  view  of  its  character  and  the  dangers  attend- 
ant upon  it.  Worden  v.  Gore-Meenan  Co.,  83  Conn.  642,  648,  78 
Atl.  422. 

[11]    The  servant  assumes  as  a  part  of  his  contract  of  em- 
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ployment  the  risks  ordinarily  incident  to  it.  Belevicze  v.  Piatt 
Bros.  &  Co.,  84  Conn.  632,  637,  81  Atl.  339.  Extraordinary  risks 
he  does  not  assume.  Had  the  deceased  discovered  that  a  switch 
bolt  was  needed  on  the  main  track  while  he  was  acting  as  track 
walker,  and  proceeded  to  put  in  the  bolt  while  traffic  on  the  track 
remained  open,  the  conclusion  must  be  drawn  that  the  risk  of 
being  struck  by  a  train  running  on  this  track  was  one  of  the  or- 
dinary risks  incident  to  his  everyday  duty. 

[12]  In  this  case  the  deceased  was  called  upon  to  work  upon 
a  track  on  which  traffic  had  been  suspended  owing  to  a  wreck. 
Until  the  track  had  been  repaired,  he  might  reasonably  have  as- 
sumed traffic  would  not  be  renewed.  Traffic  had  been  suspended 
on  this  track  for  over  nine  hours  as  he  knew.  He  was  still  en- 
gaged in  the  necessary  work  of  repair.  So  long  as  traffic  was 
suspended,  the  deceased  could  work  safe  from  the  danger  of  an 
engine  backing  upon  him  on  track  2.  He  could  not  anticipate 
this  danger  before  the  track  was  repaired  or  warning  given  him. 
The  situation  was  exceptional.  He  had  been  placed  at  work  in 
a  place  of  safety.  Before  that  could  have  been  made  one  of  dan- 
ger he  was  entitled  to  notice.  A  failure  to  give  him  such  notice 
was  a  breach  of  the  master's  duty  to  give  him  a  reasonably  safe 
place  to  work  in. 

[13]  That  duty  the  defendant  could  not  delegate;  it  must  per- 
form. Elliott  V.  N.  Y.,  x\.  H.  &  H.  R.  Co.,  83  Conn.  322,  76  Atl. 
298;  Rincicotti  v,  O'Brien  C.  Co.,  77  Conn.  617,  621,  60  Atl.  115. 
69  L.  R.  A.  936. 

[14]  The  risk  as  disclosed  by  the  evidence  was  an  extraordi- 
nary one,  arising  out  of  an  unusual  situation,  and  was  one  which 
the  deceased  did  not  assume. 

[15]  That  the  jury  might  have  found  that  the  failure  to  so 
warn  the  deceased  was  either  the  proximate  or  a  proximate  cause 
of  the  injury  to  the  deceased  admits  no  serious  dispute.  Though 
the  jury  found,  as  they  might,  upon  the  evidence,  that  this  failure 
to  warn  combined  with  the  engineer's  or  the  towerman's  negli- 
gence, one  or  both,  were  the  proximate  causes  of  the  injury  to  the 
deceased,  and  though  it  be  conceded  that  both  of  these  employees 
were  coservants  of  the  deceased  in  their  acts  of  negligence,  the 
defendant  could  not  upon  this  ground  escape  liability. 

[16]  The  master  is  liable  for  an  injury  which  is  the  result  of 
the  combined  negligence  of  himself  and  a  fellow  servant  of  the 
injured.  Sprague,  Adm'r  v.  N.  Y.  &  N.  E.  R.  Co.,  68  Gonn. 
353,  36  Atl.  791,  37  L.  R.  A.  638.      - 

[17]  The  court,  in  its  charge,  submitted  the  case  to  the  jury 
upon  only  one  of  the  causes  of  negligence  alleged,  viz.,  the  fail- 
ure of  the  defendant  to  warn  the  deceased  of  the  approach  of 
the  engine.  Assuming  that  such  failure  was  a  breach  of  the  mas- 
ter's duty  to  furnish  the  deceased  a  reasonably  safe  place  to 
work,  as  we  hold,  and  that  this  was  a  proximate  cause  of  the  in- 
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jury  to  the  deceased,  the  liability  of  the  defendant  would  arise 
whether  the  engineer  and  towerman  were  coservants  of  the  de- 
ceased or  not,  or  whether  their  negligence  co-operated  with  such 
a  breach  of  duty  on  the  part  of  the  master.  The  court,  therefore, 
committed  no  harmful  error  to  the  defendant  in  ignoring  in  its 
charge  a  discussion  of  the  relation  of  the  fellow  servant  doctrine 
to  the  engineer  and.  towerman  and  in  confining  the  issue  to  a 
single  ground  of  negligence.  It  is  quite  clear  the  defendant  can- 
not complain  of  the  court's  limitation  of  the  issue. 

[18,  19]  The  theory  upon  which  the  court  submitted  the  case 
to  the  jury  is  stated  as  follows :  **As  I  stated  to  you  in  the  out- 
set, the  duty  devolving  upon  the  defendant  in  this  case  was  to 
provide  its  servants,  or  Vasensky,  a  reasonably  safe  place  in 
which  to  work.  And  therefore  upon  this  question  I  say  to  you 
that  if  you  find  that  track  No.  2  upon  the  11th  day  of  February, 
1909,  had  not  been  in  use  from  4  o'clock  in  the  morning  until  the 
injury  occurred  to  the  deceased,  Vasensky,  and  that  he  had  been 
working  there  all  the  morning  and  up  to  the  hour  of  his  injury, 
and  if  you  find  that  the  engine  was  turned  onto  track  No.  2  with- 
out Paul  Vasensky's  knowledge,  or  means  of  knowledge  that  it 
was  to  be  so  tlirned  upon  said  track,  and  his  own  negligence  did 
not  cause  or  materially  contribute  to  cause  his,  Vasensky's  in- 
juries, and  you  also  find  that  the  proximate  cause  of  Paul  Va- 
sensky's injuries  was  the  failure  to  give  him  warning  of  the 
approach  of  the  engine  when  he  himself  did  not  have  the  means 
of  informing  himself  and  take  warning  that  it  was  coming,  then 
you  may  find  a  verdict  for  the  plaintiff."  The  assignment  of 
error  covering  this  part  of  the  charge  is  that  it  is  ambiguous,  in- 
consistent, and  calculated  to  mislead  the  jury.  We  do  not  think 
this  portion  of  the  charge  is  open  to  this  criticism.  If  the  jury 
find  track  2  had  been  out  of  commission,  and  the  deceased  knew 
it  and  had  been  working  upon  it  from  4  o'clock  in  the  morning 
to  the  time  of  injury,  and  the  engine  had  been  turned  on  track 
2  without  his  knowledge  or  the  means  of  knowledge,  the  court 
says,  in  effect,  the  jury  might  find  this  constituted  negligence  on 
the  part  of  the  defendant.  The  criticism  does  not  reach  the 
point  that  the  court  trenched  upon  the  function  of  the  jury,  and 
hence  we  should  not  feel  justified  in  finding  error  upon  an  un- 
assigned  and  unclaimed  error  of  this  character.  But  we  ought 
to  add  that  such  a  criticism,  if  made  in  due  form,  would  not,  in 
our  opinion,  have  been  well  taken. 

[20]  The  court  determined,  under  a  finding  to  be  made  by  the 
jury,  the  standard  of  duty  of  the  defendant  master.  It  did  not 
determine  the  conduct  of  the  defendant  in  the  case,  but  left  it  to 
the  jury  to  find.  And  this  course  accords  with  our  law.  Pel- 
tier V.  Bradley  D.  &  C.  Co.,  67  Conn.  42,  49,  34  Atl.  712,  32  L. 
R.  A.  651;  Snow  v.  Coe  Brass  Mfg.  Co.,  80  Conn.  67,  66  Atl. 
881;  Morrissey  v.  Bridgeport  Trust  Co.,  68  Conn.  215,  35  Atl. 
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1126;  Murphy  v.  Derby  St.  Ry.  Co.,  71  Conn.  249,  253,  47  Atl. 
120. 

[21]  There  was  abundance  of  evidence  from  which  the  jury 
might  have  found  the  deceased  was  free  from  negligence.  We 
think  the  court  submitted  the  issues  of  negligence,  of  proximate 
cause,  and  of  contributory  negligence  upon  this  theory  of  the 
case  in  so  plain  a  way  that,  despite  some  portions  of  the  charge 
which  do  not  have  the  same  degree  of  clearness,  the  jury  could 
not  have  been  misled  and  must  have  found  the  facts  in  accord- 
ance with  the  assumptions  made  in  the  charge.  If  so,  a  verdict 
for  the  plaintiff  was  an  inevitable  conclusion. 

There  is  no  harmful  error  in  the  charge,  and  the  motion  to 
set  aside  the  verdict  was  properly  denied.  The  other  Judges  con- 
curred. 


Vandalia  R.  Co.  v.  Parker. 

(Supreme  Court  of  Indiana,  June  7,  1912.) 
[98  N.  E.  Rep.  705.] 

Master  and  Servant — Injury  to  Employee — Complaint. — A  com* 
plaint  alleging  that  plaintiff  was  employed  by  defendant  railroad 
company  as  a  section  laborer,  and  that  while  aiding  in  propelling  a 
hand  car  under  the  negligent  direction  of  the  defendant's  section 
foreman  he  became  unbalanced,  and  fell  in  front  of  the  car,  and  was 
injured  as  a  proximate  result  of  the  overcrowded  condition  of  the 
car  and  of  defendant's  failure  to  perform  its  duty  to  furnish  proper 
transportation,  and  that  plaintiff  had  no  knowledge  of  the  over- 
crowded condition  of  the  car  and  did  not  know  or  appreciate  the  dan- 
gers arising  therefrom,  was  demurrable  for  failure  to  state  facts 
showing  the  duty  alleged  to  have  been  owing  by  the  railroad  com- 
pany to  plaintiff. 

Master  and  Servant — Injury  to  Employee — Right  of  Recovery.— 
A  section  laborer's  right  to  recover  for  injuries  from  falling  from 
an  overcrowded  hand  car  being  operated  under  the  direction  of  the 
railroad  company's  foreman  must  be  determined  by  the  common-law 
relationship  of  coemployees,  and  not  by  the  employer's  liability  act 

Master  and  Servant — Vice  Principal — Fellow  Servant — Section 
Foreman.* — At  common  law  a  section  foreman  while  employing  and 

♦For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him,  see  foot-note 
of  Southern  Indiana  R.  Co.  v.  Harrell  (Ind.),  9  R.  R.  R.  36.  32. Am. 
&  Eng.  R.  Cas.,  N.  S.,  35,  where  all  those  preceding  it  arc  collected: 
extensive  note,  16  R.  R.  R.  146,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  146: 
foot-note  of  Peters  v.  Michigan  Cent.  R.  Co.   (Mich.),  40  R.  R.  R. 
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discharging  men  is  a  vice  principal,  but  in  directing  them  after  their 
employment  he  is  a  fellow  servant. 

Master  and  Servant — Assumption  of  Rlsk.t — An  employee  assumes 
the  risk  of  all  dangers  which  are  or  may  be  known  by  the  exercise 
of  ordinary  care,  though  not  actually  anticipated  by  him. 

Appeal  from  Circuit  Court,  Morgan  County;  J.  W.  Williams, 
judge. 

Action  by  James  Parker  against  the  Vandalia  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, with  directions. 

Transferred  from  Appellate  Court  under  Acts  1901,  c.  259 
(Burns'  Ann.  St.  1908,  §  1405). 

Sanmel  O.  Pickens  and  Owen  Pickens,  for  appellant. 
Will  H.  Pigg  and  John  E.  Sedwick,  for  appellee. 

Spencer,  J.  Complaint  for  personal  injuries  in  one  paragraph. 
Demurrer  overruled  and  general  denial  filed.  Trial  by  jury, 
general  verdict,  and  judgment  for  appellee.  Errors  relied  on  for 
reversal:  (1)  Overruling  demurrer  to  the  complaint ;  (2)  over- 
ruling appellant's  motion  for  a  new  trial. 

[1]  Appellee's  complaint,  in  substance,  alleges  the  following 
material  facts:  That  appellee  was  employed  by  appellant  as  a 
section  laborer  to  work  on  its  tracks  near  Mooresville,  Ind. ;  that 
he  worked  under  the  directions  of  Martin  Singleton,  appellant's 

628,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  628;  Tendall  v.  Great  Northern 
R.  Co.  (Minn.),  40  R.  R.  R.  312,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  312; 
Peterson  v.  Chicago,  etc.,  R.  Co.  (Iowa),  39  R.  R.  R.  83,  62  Am.  & 
£i\g.  R.  Cas.,  N.  S.,  83;  Hardy  v.  Chicago,  etc.,  R.  Co.  (Iowa),  38 
R.  R.  R.  762,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  762;  last  foot-note  of 
Hillis  V.  Spokane,  etc.,  R.  Co.  (Wash.),  38  R.  R.  R.  744,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  744. 

tFor  the  authorities  in  this  series  on  the  question  whether  an 
employee  assumes  the  risks  from  defective  appliances,  unsafe  work 
place,  or  other  dangerous  conditions,  of  the  existence  of  which  he 
has  knowledge,  see  second  foot-note  of  Clippard  v.  St.  Louis  Tran- 
sit Co.  (Mo.),  23  R.  R.  R.  107,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  107, 
where  all  those  preceding  it  are  collected;  second  foot-note  of  Bal- 
timore &  O.  R.  Co.  V.  Taylor  (C.  C.  A.),  41  R.  R.  R.  717,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  717;  Kindellan  v.  Mt.  Washington  R.  Co.  (N. 
H.),  41  R.  R.  R.  430,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  first  foot- 
note of  Cleveland,  etc..  R.  Co.  v.  Powers  (Ind.),  33  R.  R.  R.  663,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  663. 

For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  railroad 
employees,  see  last  foot-note  of  Louisville  &  N.  R.  Co.  v.  Wilson 
(C.  C.  A.).  42  R.  R.  R.  613.  65  Am.  &  Eng.  R.  Cas..  N.  S.,  613:  first 
foot-note  of  Lukovski  v.  Michigan  Cent.  R.  Co.  (Mich.),  40  R.  R. 
R.  638,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  638;  last  foot-note  of  Atlantic 
Coast  Line  R.  Co.  v,  Linstedt  (C.  C),  40  R.  R.  R.  318,  63  Am.  & 
Eng.  R.  Cas.,  N.  S..  318. 
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section  foreman;  that  on  the  evening  of  September  21,  1908, 
Singleton  ordered  the  employees  to  put  a  hand  car  on  track  and 
return  to  their  respective  homes;  that  while  appellee  was  aiding 
in  propelling  said  car,  under  the  negligent  direction  of  said  fore- 
man he  became  unbalanced,  fell  in  front  of  said  car  which  ran 
over  and  injured  him;  that  the  overcrowded  condition  of  said 
car  and  the  failure  of  the  appellant  to  furnish  proper  transporta- 
tion, which  duty  it  owed  him,  were  the  proximate  causes  of  the 
injuries;  that  appellee  had  no  knowledge  of  the  overcrowded 
condition,  and  did  not  know  or  appreciate  the  dangers  arising 
therefrom  or  the  hazards  he  was  incurring. 

[2]  This  case  must  be  considered  upon  the  common-law  re- 
lationship of  coemployees.  This  court,  in  construing  the  Em- 
ployer's Liability  Act  (Burns'  Statutes  1908,  §  8017),  in  the 
case  of  Richey  v.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  96  X.  E.  694, 
holds  an  injury  to  a  railway  sectionman,  caused  by  his  foreman 
stopping  a  hand  car  upon  which  he  was  riding,  did  not  arise  in 
the  operation  of  railway  trains  within  the  meaning  of  the  Em- 
ployers Liability  Act,  making  railroad  company  liable  for  inju- 
ries to  employees.  This  court  in  Indianapolis  Traction  &  Ter- 
minal Co.  V.  Matthews,  97  N.  E.  320,  at  page  323,  says:  ''While 
an  employer  is  bound  to  exercise  ordinary  care  to  furnish  an 
employee  a  safe  place  to  work,  and  to  exercise  ordinary  care  to 
keep  it  in  that  condition,  he  is  not  liable  to  his  employees  for  the 
negligence  of  his  coemployees  in  respect  to  the  details  of  the 
work,  nor  is  he  bound  to  protect  his  employees  against  the  mere 
transitory  perils  that  the  execution  of  the  work  occasions,  nor 
is  he  liable  merely  because  a  fellow  employee  negligently  handles 
or  uses  appliances,  or  tools,  or  negligently  fails  to  use  the  same 
or  negligently  operates  machinery  or  a  car  or  cars  in  such  a  way 
as  to  occasion  injury  to  another  employee."  Bedford,  etc.,  Co.  i' 
Baugh,  168  Ind.  671.  80  X.  E.  529,  14  L.  R.  A.  (N.  S.)  418 
Southern  R.  Co.  v,  Harrell,  161  Ind.  689,  68  N.  E.  262,  63  L.  R 
A.  460;  Wabash  R.  Co.  v.  Hassett,  170  Ind.  370,  83  N.  E.  705 
Chicago  R.  Co.  v.  Barker,  169  Ind.  670,  83  N.  E.  369,  17  L.  R 
A.  (N.  S.)  542,  14  Ann.  Cas.  375.  An  employer's  duty  to  ai 
employee  cannot  be  implied  from  mere  recital  that  an  act  was 
negligently  done,  but  facts  sustaining  the  existing  duty  must  he 
specifically  alleged.  Chicago,  etc.,  R.  Co.  v.  Lain,  170  Ind.  &4, 
83  N.  E.  632;  Cleveland,  etc.,  R.  Co.  v,  Morrey,  172  Ind.  513, 
88  N.  E.  932. 

[3]  At  common  law  a  section  foreman  while  emplo)ring  and 
discharging  men  is  a  vice  principal,  but  in  directing  them,  after 
their  employment,  he  is  a  fellow  servant.  Justice  v,  Pennsyl- 
vania R.  Co.,  130  Ind.  321,  30  N.  E.  303;  Thacker  v,  Chicago, 
etc.,  R.  Co.,  159  Ind.  82,  64  N.  E.  605,  59  L.  R.  A.  792. 

[4]  The  test  of  apprehending  danger  is  not  determined  by 
what  the  injured  party  anticipated,  but  the  rule  is  that  an  em- 
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ployee  assumes  the  risk  of  all  obvious  dangers,  those  that  are 
open  to  ordinary  observation  or  such  as  are  or  may  be  known 
by  the  exercise  of  ordinary  care.  Southern  Indiana  R.  Co.  v. 
Martin,  160  Ind.  280,  66  X.  E.  886;  Southern  R.  Co.  v.  Bufkins, 
45  Ind.  App.  80,  89  X.  E.  326,  90  X.  E.  98;  Indianapolis  Traction 
&  Terminal  Co.  v,  Matthews,  97  X.  E.  320;  Wabash  R.  Co.  v, 
Ray,  152  Ind.  392,  51  X.  E.  920;  American,  etc.,  Co.  v.  Hulling- 
ger,  161  Ind.  673,  67  X.  E.  986,  69  X.  E.  460;  Cleveland,  etc.,  R. 
Co.  V.  Parker,  154  Ind.  153,  56  X.  E.  86.  The  demurrer  should 
have  been  sustained.  It  follows  that  the  judgment  must  be  re- 
versed for  error  in  overruling  the  demurrer  to  the  complaint. 

As  the  other  questions  argued  here  may  not  arise  upon  another 
trial  hereof,  we  do  not  deem  it  necessary  to  extend  this  opinion 
by  deciding  them. 

The  judgment  is  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


St.  Louis  &  S.  F.  R.  Co.  v.  Bagwell. 

(Supreme   Court  of  Oklahoma,   March   12,   1912.     Rehearing  Denied 

June  18,  1912.) 

[124   Pac.   Rep.   320.] 

Master  and  Servant — Injuries  to  Servant — Existence  of  Relation.^ 

— One  who,  at  the  request  of  a  conductor  in  charge  of  a  freight 
train,  an  emergency  existing  reasonably  requiring  such  assistance, 
temporarily  assists  in  the  work  of  the  carrier  in  the  unloading  of  a 
safe  from  one  of  its  cars,  the  regular  crew  not  being  reasonably  able 
to  unload  same,  is,  for  the  time  being,  the  servant  of  the  defendant 
and  entitled  to  the  same  protection  as  any  other  servant. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Hughes  County;  John  Caruthers, 
Judge. 

Action  by  J.  B.  Bagwell  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

W.  F.  Evans,  R.  A.  Kleinsclimidt,  and  Fred  E.  Suits,  for  plain- 
tiff in  error. 
Langston,  Hicks  &  O'Neill,  for  defendant  in  error. 

♦See  extensive  note.  41  R.  R.  R.  299,  64  Am.  &  Eng.  R.  Gas.,  N. 
S.,  299. 
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Williams^  J.  It  is  claimed  by  counsel  for  plaintiff  in  error 
that  the  petition  does  not  state  a  cause  of  action  because  it  shows 
that  the  plaintiff  was  a  mere  volunteer  for  the  work  in  which  he 
was  engaged  at  the  time  he  received  his  injury. 

Under  the  allegations  of  the  petition  the  plaintiff  was  engaged 
in  defendant's  work  at  the  request  of  the  conductor  in  charge 
of  the  train,  and,  although  it  may  be  said  that  his  employment 
was  for  mere  temporary  purposes,  still,  being  in  the  defendant's 
employ  at  the  request  of  its  servant  or  the  conductor  who  was  in 
charge  of  -the  train,  an  emergency  existing  reasonably  requiring 
such  assistance  in  the  work  of  the  carrier  in  the  unloading  of  a 
safe  from  one  of  its  cars,  the  regular  crew  not  being  reasonably 
able  to  unload  same,  he  was  not  a  trespasser,  but,  for  the  time 
being,  the  servant  of  the  defendant. 

In  Aga  V.  Harbach,  127  Iowa,  at  page  145,  102  N.  W.,  at 
page  833,  109  Am.  St.  Rep.  377,  4  Ann.  Cas.  441,  it  is  ^id:  "It 
may  be  conceded  that,  generally  speaking,  a  servant  who  is  en- 
gaged to  perform  a  given  labor  is  not  authorized  to  bind  his 
master  by  the  employment  of  a  substitute  or  assistant.  The  rela- 
tion of  the  master  to  a  servant  is  one  involving  both  responsibil- 
ity and  risk,  and  is  not  to  be  imposed  by  the  act  of  another  witl> 
out  authority  or  consent,  express  or  implied.  But  in  most  lines 
of  business  the  master  cannot  always  remain,  in  person  or  by 
vice  principal,  in  immediate  supervision  of  the  servant,  and  it 
not  infrequently  happens  that  some  unforeseen  contingency 
arises  rendering  it  necessary,  in  the  master's  interest,  that  the 
servant  have  temporary  assistance.  In  many  such  cases  it  has 
been  held  that  the  servant  has  implied  authority  to  engage  such 
temporary  service,  and  that  the  substitute  or  assistant,  if  not  in 
the  law  the  employee  of  the  master,  is  at  least  entitled  to  the 
same  measure  of  protection  as  is  the  servant  or  agent  upon  whose 
request  he  rendered  the  assistance." 

In  Marks  v.  Rochester  Railway  Co.,  146  X.  Y.  181,  40  N.  E. 
782,  in  the  opinion  by  Andrews,  C.  J.,  it  is  said:  "The  com- 
plaint alleges  that  the  plaintiff  was  engaged  in  assisting  in  the 
management  of  the  car  under  the  direction  of  the  driver  and  was 
placed  on  the  rear  platform  to  drive  the  horse,  and  while  so  en- 
gaged was  crowded  from  the  platform  by  persons  who  were 
leaving  the  car  and  was  thrown  under  the  wheels  and  injured, 
and  that  the  injury  was  caused  by  the  negligence  of  the  defend- 
ant. The  only  specification  of  negligence  contained  in  the  com- 
plaint is  that  the  platform  on  which  the  plaintiff  was  stationed 
for  the  purpose  of  driving  the  horse  was  an  unsafe  and  unfit 
place  upon  which  to  put  a  boy  of  his  age  to  perform  the  duty  im- 
posed upon  him.  The  trial  judge  submitted  to  the  jury  two 
questions,  first,  whether  there  existed  such  an  emergency  at  the 
tiipe  as  to  authorize  the  driver  of  the  car  to  employ  outside  as- 
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sistance  to  get  the  car  back  to  the  switch;  and,  second,  if  the 
jury  found  that  such  an  emergency  existed,  whether  he  was  neg- 
ligent in  placing  a  young  boy  under  the  circumstances  upon  the 
platform  to  drive  the  horse.  *  *  *  It  is  not  claimed  that  the 
driver  had  any  general  authority  to  employ  servants  for  the  de- 
fendant. If  he  had  authority  to  employ  assistance  unde  the  cir- 
cumstances of  the  case,  it  was  an  authority  outside  of  the  general 
scope  of  his  employment.  Clearly  he  had  no  authority,  express 
or  implied,  to  call  upon  bystanders  to  assist  him  in  the  discharge 
of  any  service  which  he  himself  could  reasonably  perform.  If 
third  persons  undertook  upon  his  solicitation  and  for  his  con- 
venience to  assist  him  in  extricating  the  car  from  the  blockade, 
when  he  could  have  accomplished  the  work  himself,  no  authority 
to  employ  assistance  could  be  implied.  Such  an  implication  could 
only  arise  when,  in  view  of  all  the  conditions,  the  driver  could 
not  himself  without  assistance,  having  a  proper  regard  for  the 
safety  of  passengers  and  the  care  of  the  car,  have  undertaken  to 
lake  the  car  back  to  the  switch.  It  is  obvious  that  the  driver 
could  not  at  the  same  time  have  managed  the  brake  and  driven 
the  horse.  The  driver  of  the  other  car  had  his  own  car  and  the 
horse  to  look  after,  and  it  does  not  appear  that  there  was  any 
other  employee  of  the  company  in  the  vicinity  to  whom  the  driver 
of  the  car  which  was  to  be  moved  could  have  applied  for  assist- 
ance. While  the  evidence  is  not  very  direct  or  satisfactory  as 
to  the  necessity  for  aid,  we  think  that  question  was  properly 
submitted  to  the  jury.  The  defendant  gave  no  evidence  upon 
the  point.  The  conduct  of  the  driver  indicates  that,  in  his  opin- 
ion, assistance  was  necessary,  and  the  jury  might  reasonably 
have  reached  the  conclusion  upon  the  evidence  before  them,  in 
the  absence  of  any  contradictory  evidence,  that  there  was  an 
emergency  which  gave  to  the  driver  authority  to  call  in  outside 
aid  on  the  occasion.  The  authority  of  a  servant  is  not  in  all 
cases  confined  to  the  rendering  of  personal  service.  In  every 
business  and  employment  there  are  exigencies  which  are  not 
anticipated  and  which  require  a  servant  to  act,  in  the  absence  of 
the  principal,  for  the  immediate  protection  of  his  interests,  and 
he  may  do  things  in  his  interest  when  the  emergency  arises  which 
transcend  his  usual  authority,  and  they  will  be  deemed  to  have 
been  authorized.  The  jury  having  found  that  such  an  emer- 
gency existed  in  this  case,  the  employment  of  the  plaintiff  to 
drive  the  horse  was  the  act  of  the  principal,  and,  if  his  employ- 
ment in  this  service  directly  by  the  principal  would  have  been  an 
act  of  negligence,  his  employment  by  the  driver,  acting  for  the 
time  being  in  place  of  the  master,  was  a  negligent  act  imputable 
to  the  defendant.  The  service  which  the  plaintiff  was  called 
upon  to  render  was  unquestionably  intended  to  be  a  gratuitous 
service.     He  went  upon  the  car  in  compliance  with  the  request 
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of  the  driver.  If  the  service  required  of  the  plaintiff  was  a  dan- 
gerous one  for  a  boy  of  his  age,  from  which  personal  injury  to 
him  might  reasonably  have  been  anticipated,  the  defendant  might 
justly  be  chargeable  if  injury  happened  w^hich  was  the  natural 
consequence  of  the  employment.  The  plaintiff,  by  reason  of  his 
youth  and  inexperience,  might  not  appreciate  the  risk,  and  he 
would  not  be  held  to  the  exercise  of  the  same  discretion  and 
judgment  in  entering  upon  the  service  as  would  be  required  of 
an  adult."  See,  also,  to  the  same  effect,  Sloan  v.  Railway  Co., 
62  Iowa,  at  page  736,  16  N.  W.,  at  page  334;  Johnson  z\  Ash- 
land Water  Co.,  71  Wis.  553,  i7  N.  W.  823,  5  Am.  St.  Rep.  243. 

In  Street  Railway  Company  v,  Bolton,  43  Ohio  St.  227,  1  X. 
E.  335,  54  Am.  Rep.  803,  it  is  said :  **The  plaintiff  in  the  court 
of  common  pleas  was  not  a  mere  volunteer  within  the  meaning 
of  the  rule  of  law  contended  for  by  plaintiff  in  error,  but,  as  a 
passenger  on  the  north-bound  car,  was  interested  in  having  it 
driven  to  its  destination.  To  this  end  it  was  necessary  to  pass 
the  south-bound  car.  This  could  only  be  accomplished  by  push- 
ing the  north-bound  car  back  upon  the  siding.  In  doing  this, 
although  it  may  not  have  been  absolutely  necessary  for  the  pas- 
senger to  assist  the  driver,  it  was  a  prudent  and  reasonable  act 
justified  by  the  circumstances  of  the  case,  not  a  wrongful  inter- 
ference and  intermeddling  with  business  in  which  he  had  no 
concern.  It  was  not,  in  fact  or  in  law,  an  assumption  of  risk 
from  the  carelessness  of  the  defendant  or  any  of  its  servants. 
The  law  in  this  case  is  well  stated  in  Wright  z\  London  &  N.  W. 
R.  R.  Co.,  1  Q.  B.  Div.  252.  That  case  was  this :  *The  plain- 
tiff sent  a  heifer  (which  was  put  in  a  horse  box)  by  defendants' 
railway  to  their  P.  station.  On  the  arrival  of  the  train  at  the 
station,  there  being  only  two  porters  available  to  shunt  the  horse 
box  to  the  siding,  from  which  alone  the  heifer  could  be  delivered 
to  the  plaintiff,  in  order  to  save  delay  he  assisted  in  shunting  the 
horse  box,  and  while  he  was  so  assisting  he  was  run  against  and 
injured  through  a  train  being  negligently  allowed  by  the  defend- 
ants' servants  to  come  out  of  the  siding.  There  was  evidence 
that  the  station  master  knew  that  the  plaintiff  was  assisting  in 
the  shunting  and  assented  in  his  doing  so.  Held,  affirming  the 
decision  of  the  queen's  bench,  that  the  plaintiff  was  not  a  mere 
volunteer  assisting  the  defendants'  servants,  but  was  on  the  de- 
fendants' premises  with  their  consent  for  the  purpose  of  expe- 
diting the  delivery  of  his  own  goods,  and  the  defendants  were 
therefore  liable  to  him  for  the  negligence  of  their  servants,  ac- 
cording to  the  principle  of  Holmes  v.  North  Eastern  Ry.  Co.,  L. 
R.  4  Ex.  254;  6  Ex.  123.'  "  See,  also,  Haluptzok  z\  Great  North- 
ern Ry.  Co.,  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739;  Bar- 
stow  V,  Old  Colony  R.  R.  Co.,  143  Mass.  535,  10  N.  E.  255. 

It  follows  that  the  petition  stated  a  cause  of  action,  and  the 
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demurrer  to  the  evidence,  as  well  as  the  motion  of  the  defend- 
ant for  a  directed  verdict  in  its  favor,  were  properly  overruled. 
There  is  no  merit  in  the  other  assignments  of  error  under  the 
record.    All  the  Justices  concur. 


Karns  v,  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  May  11,  1912.) 
[123   Pac.   Rep.   758.] 

Master  and  Servant — Injury  to  Brakeman — Rules  of  Company.'*' — 

A  rule  of  a  railway  company,  requiring  all  brakeman  to  inspect  care- 
fully at  every  stop  the  coupling  apparatus  and  other  appliances, 
and  to  report  to  the  conductor  anything  found  out  of  order,  is  sub- 
ject to  a  reasonable  interpretation,  measured  in  degree  by  the  oppor- 
tunity to  examine  and  the  character  of  the  existing  defect. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
—Question  for  Jury. — Where  such  a  rule  is  in  force,  and  a  brakeman 
is  injured  by  a  defect  in  an  appliance  of  which  he  is  ignorant,  but 
which  he  might  have  discovered  by  inspection,  the  question  of  his 
contributory  negligence  is  generally  for  the  jury  to  determine,  taking 
into  consideration  the  rule  and  the  circumstances  shown  by  the  evi- 
dence. 

Master  and  Servant — Dangerous  Appliances — Liability  of  Master. 
— Under  the  facts  in  this  case,  the  defendant  could  not,  by  adopting 
such  a  rule,  thereby  relieve  itself  from  liability  for  a  failure  to  fur- 
nish plaintiff  with  reasonably  safe  appliances;  the  jury  having  found, 
upon  sufficient  evidence,  that  it  was  not  practicable  for  plaintiff,  by 
inspection,  to  discover  the  defect. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 
— The  evidence  is  held  sufficient  to  warrant  a  finding  that  plaintiff 
was  not  guilty  of  contributory  negligence. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk. — The 
plaintiff  is  held  not  to  have  assumed  the  risk  of  injury  from  a  de- 
fect in  a  coupling  and  drawbar  of  which  he  was  ignorant,  and  which 
he  had  no  reasonable  opportunity  to  discover  by  inspection. 

(Syllabus  by  the  Court.) 


*For  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee must,  for  his  own  protection,  examine  his  work  place,  and 
the  tools  or  appliances  with  which  he  is  required  to  work,  see  foot- 
note of  Ringer  v.  St.  Louis,  etc.,  R.  Co.  (Kan.),  41  R.  R.  R.  712,  64 
Am.  &  Eng.  R.  Cas.,  N.  S.,  712,  where  all  those  preceding  it  are  col- 
lected. 

45  R  R  R— 27 
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Appeal  from  District  Court,  Harvey  County. 

Action  by  Harvey  J.  Karns  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  R,  Smith,  O.  /.  Wood,  A,  A,  Scott,  all  of  Topeka,  /.  D. 
Houston,  of  Wichita,  and  Boimnan  &  Bowrnan,  of  Newton,  for 
appellant. 

Branine  &  Hart,  of  Newton,  R,  R.  Vermilion,  Earl  IV.  Ev- 
ans, and  Jos.  G.  Carey,  all  of  Wichita,  for  appellee. 

Porter,  J.  This  is  an  appeal  from  a  judgment  recovered  by 
the  plaintiff  for  $1,000  damages  for  an  mjury  to  his  hand,  in- 
curred while  in  detendant's  employ  as  a  brakeman.  At  the  time 
of  the  injury,  he  was  head  brakeman,  24  years  old,  with  eight 
months  experience  in  the  service.  The  accident  happened  about 
10  o'clock  in  the  forenoon.  An  engine  and  three  cars  were  de- 
tached from  a  train,  for  the  purpose  of  picking  up  four  cars  on 
a  spur  track.  The  last  two  of  these  four  were  foreign  cars,  and 
the  rear  one  was  in  bad  order ;  the  drawbar  and  timbers  of  the 
coupling  having  been  pulled  out,  and  the  car  fastened  to  the  next 
car  by  a  chain.  After  the  conductor  had  coupled  the  string  of 
four  cars  to  the  others,  the  engine  started  towards  the  switch. 
The  conductor  directed  the  plaintiff  to  get  upon  top  of  the  cars 
and  release  the  brake  on  the  rear  car.  Plaintiff  climbed  up  the 
side  ladder  on  the  third  or  fourth  car  from  the  engine,  walked 
on  top  of  the  train  to  the  rear  car,  and  released  the  brake.  He 
then  walked  forward  to  the  end  of  that  car,  and  climbed  down 
the  ladder  between  that  and  the  next  car.  These  were  the  for- 
eign cars.  When  he  was  at  the  bottom  of  the  ladder,  the  engine 
stopped,  the  slack  ran  up,  the  two  cars  came  together,  and,  be- 
cause of  the  absence  on  the  rear  car  of  the  drawbar  and  timbers, 
his  hand  was  caught  and  crushed. 

The  defense  was  contributory  negligence  and  assumed  risk. 
The  plaintiff  testified  that  when  the  two  last  cars  were  coupled 
to  the  others  he  was  about  three  car  lengths  from  them,  and  did 
not  know  until  he  was  injured  that  there  was  any  defect  in  the 
car.  The  jury  returned  answers  to  a  number  of  special  ques- 
tions, including  the  following: 

"Q.  Had  plaintiff  paused  a  moment  and  made  use  of  his  eye- 
sight and  looked  down  in  front  of  him,  between  the  cars  in  ques- 
tion, before  he  descended,  would  he  have  observed  a  dangerous 
and  defective  condition  in  and  about  the  coupling  apparatus  be- 
tween said  cars?    A.  Possible,  yes;  but  not  practicable. 

"Q.  What,  if  anything,  would  have  prevented  plaintiff  from 
seeing  the  character  and  condition  of  the  coupling  apparatus  be- 
tween the  cars  in  question,  if  he  had  looked  at  them  before  he 
descended  from  the  top  of  the  cars?    A.   Not  anything. 
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"Q.  To  one  observing  the  condition  of  the  coupling  appara- 
tus between  the  cars  in  question,  would  it  appear  obviously  dan- 
gerous for  one  to  go  in  between  said  cars  and  climb  up  or  down 
the  ladder  while  the  cars  were  in  motion,  and  liable  to  stop  at 
any  moment?    A.  Yes. 

*'Q.  In  the  book  of  rules  furnished  to  and  in  use  by  plaintiff 
and  other  employees  of  defendant  at  and  prior  to  the  time  in 
question,  was  it  provided  by  rule  417  that  *brakemen  should  in- 
spect carefully  at  every  stop,  the  condition  of  journals,  hand- 
holds, stirrups,  ladders  and  coupling  apparatus,  and  if  anything 
in  connection  therewith  is  out  of  order  it  must  be  immediately 
reported  to  the  conductor.  This  rule  will  apply  to  cars  in  their 
train  as  well  as  those  handled  at  stations  in  switching?'  A.  Yes." 

The  evidence  justified  the  finding  that  plaintiff  was  in  the  ex- 
ercise of  reasonable  care.  It  seems  unreasonable  to  say  that  he 
should  have  discovered  the  defective  condition  of  the  drawbar 
and  coupling  by  looking  down  between  the  cars,  as  he  walked 
over  them  on  his  way  to  the  rear,  or  that,  before  passing  down 
the  ladder,  he  should  have  stepped  to  the  edge  of  the  roof  of  the 
car  and  looked  down.  The  jury  evidently  meant  by  their  an- 
swers that  it  was  possible,  but  impracticable,  for  him  to  have  dis- 
covered the  dangerous  conditions  in  either  manner.  His  testi- 
mony was  that  he  went  down  the  ladder  with  his  face  to  the  rear 
of  the  train,  and  that  he  was  obliged  to  turn  around,  in  order  to 
use  the  ladder ;  and  common  observation  shows  that  this  was  the 
natural  and  the  only  practicable  manner  of  getting  down  the 
ladder. 

[1]  Under  the  facts  shown  in  this  case,  the  defendant  could 
not,  by  adopting  a  rule  requiring  all  brakemen  to  inspect  coup- 
lings and  drawbars,  thereby  relieve  itself  from  the  responsibil- 
ity for  a  failure  to  furnish  its  employee  with  reasonably  safe 
appliances.  The  evidence  shows  th^t  the  employee  had  no  rea- 
sonable opportunity  to  make  the  inspection  required  by  the  rule. 
Cases  cited,  therefore,  holding  that  employees  whose  duties 
require  them  to  inspect  cars  cannot  recover  for  injuries  caused 
by  their  failure  to  inspect,  are  not  applicable.  A  similar  rule 
was  said  to  be  "subject  to  a  reasonable  interpretation,  measured 
in  degree  by  the  opportunity  to  examine  and  the  character  of  the 
existing  defect."  Myers  v.  Erie  R.  Co.,  44  App.  Div.  11,  60  N. 
Y.  Supp.  422,  423.  In  that  case,  notwithstanding  the  rule,  a 
brakeman  was  allowed  to  recover  for  an  injury  caused  by  a  de- 
fective appliance  of  which  he  was  ignorant,  where  he  had  no 
opportunity  to  examine  the  appliance  before  he  used  it.  In 
McKnight  v.  Brooklyn  Heights  R.  Co.,  23  Misc.  Rep.  527,  51 
N.  Y.  Supp.  738,  it  was  held  that  the  examination  contemplated 
by  a  similar  rule  was  not  a  thorough  inspection,  but  such  a  gen- 
eral one  as  the  time  given  for  the  purpose  allowed ;  and  that  the 
question  of  contributory  negligence  was  for  the  jury  to  deter- 
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mine,  taking  into  consideration  the  rule  and  all  the  circumstances 
in  evidence.  In  Chicago,  St.  Louis  &  Pittsburgh  R.  R.  Co.  v. 
Fry,  Administratrix,  131  Ind.  319,  329,  28  x\.  E.  989,  992,  the 
Indiana  court  used  this  language :  "We  are  of  the  opinion  that 
the  duties  put  upon  the  brakeman  by  the  rule  in  question  adds 
very  little  to  the  duties  placed  upon  him  by  the  rules  of  law. 
Something  more  than  the  mere  making  of  a  rule  requiring  brake- 
men  to  make  inspection  of  the  implements  and  machinery  used 
by  them  is  necessary,  in  order  to  shield  the  master  from  the  con- 
sequences of  a  failure  to  perform  the  duties  of  furnishing  safe 
implements  and  machinery  imposed  by  law  upon  him.  He  must 
have  the  appliances  and  opportunity  for  making  sucji  inspection. 
The  duty  imposed  by  law  upon  railway  companies  of  furnishing 
reasonably  safe  cars  and  appliances  for  the  use  of  brakemen  in 
its  employ  is  for  the  protection  of  life  and  limb,  both  of  which 
are  sacred  in  the  eye  of  the  law ;  and  public  policy  forbids  that 
the  master  should  be,  in  any  manner,  relieved  of  that  duty,  with- 
out providing  for  the  performance  of  the  same  by  some  other 
agency  as  fully  as  required  of  the  master." 

In  reference  to  a  rule  of  the  same  kind,  it  was  said  by  the  Su- 
preme Court  of  California:  "If  the  rule  was  utterly  impractica- 
ble, or  rendered  so  by  the  mode  and  the  conditions  under  which 
service  was  required,  and  the  servant  is  injured  because  not  fol- 
lowing an  impracticable  rule,  and  cannot  therefore  maintain  an 
action  for  damages,  then  the  rule  is  plainly  not  for  the  protection 
of  the  servant,  but  of  the  employer.  It  is  a  provision  relieving 
the  employer  from  the  obligations  imposed  upon  him  by  law  to 
use  ordinary  diligence  in  furnishing  safe  appliances  with  which 
to  work  and  safe  conditions  for  the  perfonnance  of  the  senice. 
So  far  as  the  rule  has  that  effect,  it  is  against  public  policv  and 
void."  Holmes  v.  Southern  Pacific  Co.,  120  Cal.  357,  362,  363, 
52  Pac.  652,  654.  See,  also,  Louisville  &  Nashville  Railroad 
Company  v,  Foley,  94  Ky.  220,  227,  21  S.  W.  866. 

A  rule  or  special  order  of  which  the  servant  has  notice  may 
put  upon  him  the  duty  of  inspection,  provided  he  is  given  rea- 
sonable opportunity  to  comply  with  it,  but  only  to  the  extent  to 
which  such  investigation  is  within  his  reasonable  capacity.  C. 
&  A.  R.  R.  Co.  V.  Merriman,  95  111.  App.  628 ;  Shear.  &  R.  on 
Negligence  (5th  Ed.)  §  217;  20  A.  &  E.  Encycl.  of  L.  104.  The 
only  opportunity  the  plaintiff  had  for  inspecting  the  drawbar  wa> 
when  the  string  of  cars  passed  him  three  or  four  car  lengths 
away,  or  while  he  walked  over  the  cars  to  get  to  the  rear,  or 
when  he  passed  down  the  ladder.  The  jury  have  said  that,  while 
it  was  possible,  it  was  not  practicable  for  him  to  have  made  the 
discovery  at  these  times;  and  the  evidence  seems  to  justify  the 
finding.  Applying  the  principles  stated  in  the  cases  cited,  there 
was  no  error  in  the  instructions  respecting  plaintiff's  dutv  under 
rule  417. 
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[2]  In  1  Labatt,  Master  and  Servant,  §  417,  the  author  says 
that  "such  rules  should  receive  a  reasonable  interpretation,  and 
that  the  obligations  of  the  servant  should  be  determined  with 
reference  to  the  character  of  the  defect  and  to  his  abihty  to  make 
the  examination."  The  Alabama  court  has  declared  that  such 
rules  are  inoperative,  so  far  as  they  contravene  the  principle 
which  requires  an  employer  to  furnish  and  maintain  suitable 
appliances,  and  the  right  of  the  employee  to  presume  that  this 
has  been  done.  Louisville  &  Nashville  R.  R.  Co.  v.  Pearson, 
Adm'r,  97  Ala.  211,  12  South.  176.  We  approve  this  doctrine, 
and  think  it  may  be  stated,  as  a  general  rule,  that  whether  the 
failure  of  the  servant  to  make  the  examination  in  compliance 
with  the  rules  was  negligence  is  for  the  jury  to  determine. 
Myers  v.  Erie  Railroad  Co.,  44  App.  Div.  11,  60  N.  Y.  Supp. 
422;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nicholson  (Tex.  Civ. 
App. )  57  S.  W.  693. 

It  is  claimed  that  the  court  enlarged  the  issues  by  an  instruc- 
tion that,  if  defective  cars  were  required  to  be  handled,  it  was 
defendant's  duty  to  warn  its  employers  thereof ;  that  the  petition 
contained  no  averment  of  negligence  in  failing  to  notify  plaintiff 
of  the  defective  condition  of  the  car ;  and  that  there  is  no  finding 
that  it  was  the  company's  duty  to  give  such  notice.  We  think 
the  law  imposed  the  duty,  and  no  finding  of  such  fact  was  nec- 
essary, in  view  of  the  other  findings ;  and  that,  since  the  duty  was 
cast  upon  the  defendant  by  the  relation  of  master  and  servant, 
it  was  not  necessary  to  allege  in  the  petition  that  such  was  its 
duty.  Negligence  always  springs  from  some  neglect  of  duty. 
To  allege  that  defendant  was  negligent  in  failing  to  furnish 
plaintiff  reasonably  safe  appliances,  and  that  by  reason  of  his 
ignorance  of  the  defect  he  was  injured,  assumes  that  the  defend- 
ant was  also  negligent  in  failing  to  warn  plaintiff  of  the  defect. 
There  is  no  claim  that  plaintiff  was  warned  of  the  danger;  and 
we  fail  to  discover  how  the  defendant  could  have  been  prejudiced 
by  the  instruction,  stating  the  duty  of  the  defendant  to  warn  its 
employees,  in  case  they  were  required  to  handle  cars  found,  upon 
inspection,  to  be  defective. 

[3,  4]  The  findings  and  evidence,  to  the  effect  that  it  was  not 
practicable  for  plaintiff,  in  the  situation  in  which  he  was  at  the 
time,  to  discover  the  defect  which  occasioned  the  injury,  dispose 
of  the  defense  of  assumed  risk,  as  well  as  that  of  contributory 
negligence.  Smith  v.  Railway  Co.,  82  Kan.  136,  107  Pac.  635, 
28  L.  R.  A.  (N.  S.)  1255;  Railway  Co.  z/.  Michaels,  57  Kan.  474, 
46  Pac.  938;  Railway  Co.  v,  Bancord,  66  Kan.  81,  71  Pac.  253. 

Finding  23  was  as  follows :  "Q.  If  you  find  for  plaintiff,  then 
state  in  what  the  negligence  of  defendant  on  which  you  base  your 
verdict  consisted.  A.  On  a  bad  order  car."  There  was  no  re- 
quest to  have  this  answer  made  more  definite ;  and,  in  view  of  the 
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evidence  and  the  other  findings,  it  is  apparent  that  the  answer 
means  that  defendant  was  negligent  in  failing  to  furnish  the 
plaintiff  reasonably  safe  appliances  with  which  to  work. 

[5]  Finding  27  was  as  follows:  **Q.  Was  it  obviously  safer 
for  plaintiff  to  go  down  on  the  side  ladders  of  one  of  the  cars  in 
his  train  than  to  go  down  on  the  ladders  on  the  end  of  the  cars 
where  the  defective  appliances  were?  A.  Yes;  in  this  case." 
The  general  verdict  and  the  other  special  findings  preclude  the 
idea  that  the  jury  intended  by  this  answer  to  find  that  it  was 
obviously  safer  to  the  plaintiff  for  him  to  go  down  the  side  ladder, 
instead  of  using  the  end  ladder  on  the  defective  car.  It  is  the 
duty  of  the  court  to  harmonize  the  special  findings,  if  that  can  be 
done,  with  the  purpose  of  upholding  the  general  verdict.  The 
other  special  findings  and  the  general  verdict  clearly  show  that 
the  jury  found  that  plaintiff  did  not  know  of  the  defective  con- 
dition of  the  car.  If  this  were  true,  he  could  not  be  negligent  in 
using  the  first  ladder  he  came  to,  or  any  other  which  appeared  to 
be  convenient.  The  defendant's  motion  for  judgment  upon  the 
findings  was  properly  overruled. 

Considering  the  entire  charge,  the  instruction  respecting  the 
proof  of  contributory  negligence  is  free  from  the  error  which  re- 
quired a  reversal  in  the  Merrill  Case.  Railway  Co.  v,  Merrill, 
61  Kan.  671,  60  Pac.  819.  The  first  instruction  given  required 
the  plaintiff  to  prove  his  case  by  a  preponderance  of  the  evidence, 
and  expressly  charged  that  "he  must  do  this  without  it  appear- 
ing that  he  was  guilty  of  negligence  which  contributed  directly 
or  materially  to  his  injuries."  No  error  appears  in  the  admission 
of  evidence  or  in  the  instructions. 

The  judgment  is  affirmed.     All  the  Justices  concurring. 
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(Supreme  Court  of  Nebraska,  June  12,  1912.) 
[136  N.  W.  Rep.  990.] 

Municipal  Corporations — Actions — Right  of  Action. — Under  the 
corporate  and  general  powers  conferred  by  chapter  14,  Comp.  St 
1909,  upon  cities  of  the  second  class,  and  villages,  a  village  has  the 
right  to  maintain  an  action  in  equity  to  enjoin  the  maintenance  and 
continuance  of  a  public  nuisance. 

Nuisance — Public  Nuisance — Abatement — Injunction.* — An  injunc- 
tion to  prevent  the  maintenance  of  the  necessary  facilities  for  the 

■  ■■  .  !■    !■     ■        I    ■  ■Mi.  ■■■■■  I  —  ■-■■  ■^■■Hl«  ■.■■■I.M..I-  ■  ^  ■ 

♦For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  extensive  note,  15 
R.  R.  R.  519.  38  Am.  &  Eng.  R.  Cas.,  N.  S..  519;  Cadwel!  v.  Connecti- 
cut R..  etc.,  Co.  (Conn.),  42  R.  R.  R.  577,  65  Am.  &  Eng.  R.  Cas.,  N. 
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loading  of  live  stock  by  a  common  carrier  will  not  be  granted  as  a 
matter  of  right,  but  only  when  it  is  apparent  that  this  duty  may  be 
carried  on  conveniently  elsewhere,  and  that  the  evils  complained  of 
are  substantial,  and  cannot  be  otherwise  remedied. 

Judgment — Public  Nuisance — Abatem«it — Injunction.t — In  an  ac- 
tion to  restrain  a  common  carrier  from  maintaining  stockyards  at 
a  certain  point  within  a  village,  it  is  not  the  duty  of  the  court  to  fix 
the  place  to  which  they  should  be  removed,  and  a  decree  which 
leaves  the  question  of  their  future  location  to  the  defendant  outside 
of  certain  limits  is  not  so  indefinite  as  to  be  erroneous  and  void. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Adams  County;  Dungan,  Judge. 

Action  by  the  Village  of  Kenesaw  against  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Jos,  E.  Kelby,  Frank  E.  Bishop,  John  C.  Stevens,  and  Byron 
Clark,  for  appellant. 

Tibbets,  Morey  &  Fuller,  for  appellee. 

Letton,  J.  This  is  an  action  to  enjoin  the  defendant  railroad 
company  from  maintaining  stockyards  at  the  place  where  they 
are  now  situated  in  the  village  of  Kenesaw. 

The  trial  court  found  that  the  stockyards  "are  located  in  or 
near  the  center  of  said  village  of  Kenesaw,  in  the  thickly  settled 
portion  thereof;  that  they  are  adjacent  to  the  main  business 
street  of  said  village  and  about  40  feet  therefrom,  the  entrance 
to  said  yards,  pens,  and  inclosures  being  about  80  feet  from  said 
street ;  that  the'  same  are  kept  in  as  good  a  condition  as  they  can 
be  kept,  considering  the  purposes  for  which  they  are  necessarily 
used,  by  defendant  as  a  common  carrier  by  railroad  of  live  stock, 
but  that,  by  reason  of  the  manure  and  the  natural  odors  from 
the  animals  therein  inclosed,  there  arises  therefrom  smells  and 
stenches,  and  the  air  thereabouts  is  greatly  filled  and  impregnated 
with  many  loud  noises  and  many  noisome,  unhealthful  stenches, 
stinks,  and  smells,  all  of  which  are  very  offensive  to  the  residents 

S.,  577;  second  head-note  of  State  v.  Chicago,  etc.,  R.  Co.  (Minn.), 
40  R.  R.  R.  131,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  131;  foot-note  of  Ap- 
peal of  Norton  (Conn.),  40  R.  R.  R.  76,  63  Am.  &  Eng.  R.  Cas.,  N. 
S.,  75;  last  paragraph  of  foot-note  of  Fowler  v.  Norfolk  &  W.  R. 
Co.  (W.  Va.),  39  R.  R.  R.  632,  62  tAm.  &  Eng.  R.  Cas.,  N.  S.,  632; 
first  foot-note  of  Allerton  v.  New  York,  etc.,  Ry.  Co.  (N.  Y.),  39 
R.  R.  R.  24,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  24. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
enjoin  the  construction  or  operation  of  a  railroad,  etc.,  see  last  foot- 
note of  Lund  V.  Idaho  &  W.  N.  R.  R.  (Wash,),  31  R.  R.  R.  104,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  104,  where  all  those  preceding  it  are  col- 
lected; Lundberg  v.  Eastern  Ry.  Co.  (Wis.),  33  R.  R.  R.  327.  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  327. 
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and  citizens  of  the  plaintiff,  and  to  those  persons  who  necessarily 
go  to  and  from  said  village  for  the  transaction  of  business  and 
otherwise.  The  court  finds  that  such  conditions  constitute  a 
great,  irreparable,  continuing,  and  common  nuisance  to  the  citi- 
zens and  residents  of  said  village.  The  court  further  finds  that 
said  stockyards,  pens,  and  inclosures,  by  reason  of  the  close 
proximity  to  the  principal  streets  of  said  village,  their  nearness 
to  the  business  and  residence  houses  of  said  village,  and  that 
also  by  reason  of  all  the  facts  hereinbefore  set  forth,  and  all  of 
the  facts  alleged  in  plaintiff's  petition,  constitute,  in  their  present 
location,  and  would  constitute  at  any  place  within  two  blocks 
from  such  location,  a  continuing  public  nuisance  which  should 
be  abated,  and  for  which  there  is  no  adequate  remedy  at  law. 
The  court  further  finds  that  the  plaintiff  is  entitled  to  maintain 
this  action."  A  perpetual  injunction  was  granted  accordingly. 
Three  points  are  argued  on  behalf  of  appellant:  First,  that 
the  village  has  no  right  or  authority  to  maintain  this  action; 
second,  that  the  court  erred  in  holding  that  the  stockyards  and 
the  maintenance  and  the  use  of  them  were  a  nuisance  either  pub- 
lic or  private  which  required  removal ;  and,  third,  that  the  decree 
is  so  indefinite,  uncertain,  and  unreasonable  that  it  should  be  re- 
versed. 

[  1  ]  As  to  the  contention  that  the  village  has  no  right  to  main- 
tain the  action,  it  is  first  argued  that  there  was  no  public  nuisance 
or  offense  shown.  This  will  be  considered  later  in  passing  upon 
the  sufficiency  of  the  evidence.  It  is  next  said  that  the  village  is 
given  express  authority  to  deal  with  the  subject  of  nuisances  by 
ordinances,  and  is  not  given  any  right  to  sue,  and  the  case  of 
City  of  Ottumwa  v.  Chinn,  75  Iowa,  405,  39  N.  W.  670,  is  cited 
as  upholding  this  argument.  We  are  not  impressed  with  the  doc- 
trine announced  in  that  case,  and  are  of  the  opinion  that  under 
the  corporate  and  general  powers  conferred  by  sections  41,  56, 
69,  art.  1,  c.  14,  Comp.  St.  1909,  it  was  entirely  proper  to  obtain 
the  judgment  of  a  court  of  equity  as  to  whether  or  not  a  public 
nuisance  existed  and  its  aid  to  abate  the  same  if  one  existed. 
We  believe  that  the  Supreme  Court  of  Minnesota  in  the  case  of 
City  of  Red  Wing  v,  Guptil,  72  Minn.  259,  75  N.  W.  234.  41  L. 
R.  A.  321,  71  Am.  St.  Rep.  485,  that  "a  city  authorized  by  its 
charter  to  abate  or  compel  the  abatement  of  public  nuisances 
has  power  to  compel  the  abatement  of  a  nuisance  affecting  the 
comfort  or  convenience  of  the  public,  *  *  *  and  therefore 
it  may  maintain  an  equitable  action  to  aid  in  compelling  an  abate- 
ment of  such  nuisance,"  announces  a  sounder  and  better  rule. 
This  doctrine  is  supported  by  the  following  authorities:  Hick- 
ory V.  Railroad,  141  N.  C.  716,  53  S.  E.  955;  Moore  v.  City  of 
Walla  Walla,  2  Wash.  T.  184,  2  Pac.  187;  Lonoke  v,  Chicago, 
R.  I.  &  P.  R.  Co.,  92  Ark.  546,  123  S.  W.  395,  135  Am.  St.  Rep. 
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200,  and  by  many  others.  The  reasoning  set  forth  in  the  opinion 
in  State  v.  Ohio  Oil  Co.,  150  Ind.  21,  49  N.  E.  809,  47  L.  R.  A. 
627,  with  reference  to  the  right  and  authority  of  a  state  to  main- 
tain an  action  for  injunction  against  a  public  nuisance,  which  is 
in  line  with  similar  views  expressed  by  this  court  in  State  v. 
Pacific  Express  Co.,  80  Neb.  823,  115  N.  W.  619,  we  think  ap- 
plies to  the  right  of  a  municipal  corporation  in  the  same  behalf. 
We  prefer  to  follow  the  doctrine  of  these  cases  rather  than  that 
of  the  Iowa  case  cited.  We  are  satisfied  that  it  was  not  incum- 
bent upon  the  village  to  enact  an  ordinance  prohibiting  the  main- 
tenance of  stockyards  in  the  locality  complained  of  before  it  had 
the  right  to  apply  to  a  court  of  equity  for  relief. 

[2]  As  to  the  second  point,  the  evidence  shows  that  about  30 
years  ago  or  more  when  the  railroad  was  first  built  and  a  station 
located  at  Kenesaw  the  country  was  new  and  the  town  was  only 
in  embryo;  that  during  this  interval  of  time  the  population  has 
increased  until  there  are  now  about  1,000  people  residing  in  the 
village.  The  business  of  the  railroad  company  has  increased  in 
proportion,  and  it  became  necessary  from  time  to  time  to  make 
several  additions  to  the  stockyards  in  order  to  accommodate  the 
increased  business;  the  last  addition  being  made  about  six  years 
ago.  The  station  and  the  stockyards  were  built  originally  in 
close  proximity.  There  was  no  good  reason  at  that  time  why 
they  should  not  have  been  so  situated.  However,  as  population 
increased  and  business  grew,  it  was  entirely  natural  and  proper, 
and  to  be  presumed  in  the  usual  course  of  events,  that  the  busi- 
ness houses  of  the  community  would  be  erected  in  the  neighbor- 
hood of  the  station,  and  that  this  would  form  the  nucleus  around 
which  the  village  would  grow.  This  was  what  actually  occurred. 
The  evidence  shows  the  village,  or  at  least  that  part  of  it  near 
the  railroad  and  stockyards,  is  built  upon  land  which  is  almost 
level,  that  the  railroad  company  in  endeavoring  to  prevent  the 
nuisance  has  filled  in  the  stockyards  with  broken  stone  which  has 
made  the  floor  almost  impervious  to  water,  and  elevated  it  above 
the  adjacent  land,  so  that  the  filth  and  excrement  when  the  yards 
are  washed  or  after  a  heavy  rain  drains  into  an  open  ditch  run- 
ning parallel  with  the  railroad,  and  that  the  odors  arising  from 
the  intermingled  mud  and  excrement  are  exceedingly  annoying 
in  hot  weather  to  the  residents  of  the  village  living  on  the  lee- 
ward side  of  the  track.  There  being  no  sewerage  or  means  of 
rapid  drainage,  the  facilities  for  keeping  the  yards  clean  are  not 
very  good.  So  that,  while  the  railroad  company  seems  to  have 
exerted  reasonable  efforts  to  remedy  the  conditions,  it  has  been 
unable  to  prevent  the  existence  of  a  nuisance,  at  least  to  an  ex- 
tent very  annoying  to  the  residents  living  near  by.  The  evidence 
also  shows  that  live  stock  is  loaded  usually  on  Wednesday  and 
Sunday,  and  that  the  consequent  noise  is  disagreeable  to  church 
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goers.  We  are  inclined  to  think  that  under  these  conditions  the 
rights  of  the  inhabitants  of  the  village  to  freedom  from  noxious 
odors  and  interference  with  their  Sunday  peace  and  quiet  is  su- 
perior to  that  of  the  railroad  company  to  maintain  the  stockyards 
in  their  original  situation.  It  is  true  that  the  railroad  company 
must  have  facilities  within  a  reasonable  distance  of  its  station  to 
carry  on  its  business  as  a  common  carrier  for  hire  of  live  stock, 
and  it  is  inevitable  that  there  should  be  more  or  less  unpleasant 
features  connected  with  this  department  of  its  activities.  It  is 
not  a  very  petty  annoyance  of  the  nature  of  that  in  this  case 
that  the  courts  will  enjoin.  The  whole  circumstances,  and  what 
is  fair,  just,  and  equitable  between  the  public  at  large  and  the 
railroad  company  in  the  discharge  of  its  duties  as  a  common  car- 
rier, must  be  considered.  An  injunction  will  be  granted  when 
the  evils  complained  of  are  substantial,  and  cannot  be  otherwise 
remedied,  and  when  the  business  may  be  conveniently  carried  on 
elsewhere. 

[3]  The  decree  of  the  district  court  enjoined  the  defendant 
from  maintaining  stockyards  within  two  blocks  from  the  place 
where  the  same  are  now  located.  The  defendant  complains  that 
the  decree  is  so  indefinite  and  uncertain  in  its  requirements  that 
it  should  be  reversed.  The  principal  complaint  seems  to  be  that 
the  court  did  not  fix  the  exact  spot  to  which  the  stockyards 
should  be  moved  and  it  is  said  that  "No  place  the  company  might 
select,  if  it  tried  to,abide  by  the  order,  would  furnish  the  slightest 
protection  under  this  decree.  The  stockyard  is  no  more  a  nui- 
sance at  the  present  location  than  it  would  be  three  blocks  from 
it.*'  It  was  not  the  duty  of  the  court  to  fix  a  place  where  the  de- 
fendant might  carry  on  its  business.  Its  only  function  was  to 
restrain  a  public  nuisance.  It  found  from  the  evidence  that  the 
surroundings  of  the  stockyards  were  such  that,  if  moved  less 
than  a  distance  of  two  blocks  in  either  direction  from  the  pres- 
ent location,  their  maintenance  would  still  annoy  the  people  of 
the  village.  Beyond  that  it  left  the  question  of  their  location  to 
the  good  judgment  of  the  defendant,  and  very  properly  did  not 
seek  to  interfere  with  its  discretion.  We  think  the  evidence  sup- 
ports the  decree. 

The  judgment  of  the  district  court  is  therefore  affirmed. 
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(Supreme  Court  of  South  Dakota,  May  7,  1912.) 

[136  N.  W.  Rep.  99.] 

Appeal  and  Error — Rulings  on  Demurrer  to  Complaint — Review. — 
On  appeal  from  an  order  sustaining  a  demurrer  to  the  complaint  in 
an  action  against  a  railroad  company  for  damages  based  on  the  loca- 
tion, maintenance,  and  operation  of  the  line  of  road  and  switchyards 
causing  smoke,  dust,  noise,  and  trembling  of  the  earth,  and  on  the 
closing  of  streets  not  adjacent  to  plaintiffs  property,  the  court  will 
disregard  all  allegations  of  the  complaint  which  are  not  pleaded  as 
grounds  for  the  recovery  of  a  money  judgment. 

Eminent  Domain — Right  to  Exercise — Constitutional  Limitations. 
—The  power  of  eminent  domain  is  inherent  in  sovereignty  as  a  nec- 
essary attribute  thereof,  and,  before  the  founding  of  the  American 
Colonies,  the  common  law  made  it  unlawful  to  take  private  property 
for  public  use  without  compensation,  and  constitutional  provisions 
prohibiting  the  taking  or  damaging  of  property  for  public  use  with- 
out compensation  prevent  the  Legislature  from  depriving  people  of 
their  property  without  just  cofipensation,  but  the  right  to  recover 
damages  flowing  from  a  taking  or  damaging  of  property  is  not  a 
right  coming  from  the  Constitution. 

Eminent  Domain — Delegation  of  Power — Compensation — Liability. 
— ^Thc  delegation  to  a  person  or  corporation  of  the  pow€r  of  emi- 
nent domain  does  not  absolve  the  person  or  corporation  exercising 
the  power  from  liability  for  negligence  either  in  the  exercise  of  the 
power  or  in  the  carrying  on  of  any  enterprise  after  its  exercise,  and 
an  action  for  damages  from  negligence  does  not  raise  any  question 
based  on  the  exercise  of  the  power,  and  the  damages  to  be  recom- 
pensed for  under  the  law  of  eminent  domain  are  only  those  flowing 
from  injuries  that  cannot  be  reasonably  avoided  by  the  use  of  due 
care  in  the  exercise  of  the  power,  and  are  only  such  as  may  be  an- 
ticipated by  the  jury  in  an  action  brought  before  the  damages  have 
taken  place. 

Nuisance — Damages — Exercise  of  Eminent  Domain. — ^The  laws  gov« 
cming  private  nuisances  and  the  damages  flowing  therefrom  are  un- 
affected by  the  question  of  eminent  domain,  and  the  state  delegating 
to  a  person  or  corporation  the  right  of  eminent  domain  merely  de- 
clares that  lawful  which  otherwise  would  be  unlawful,  leaving  such 
person  or  corporation,  in  so  far  as  the  taking  or  damaging  of  prop- 
erty may  infringe  on  the  superior  rights  of  the  owners,  liable  for  all 
damages  flowing  from  the  injury  sustained. 
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Railroads — Operation — Nuisance.* — A  railroad,  when  properly  op- 
erated, is  not  ordinarily  a  nuisance,  and  it  can  only  become  a  private 
nuisance  when  improperly  operated,  or  when,  though  properly  op- 
erated, yet,  owing  to  its  peculiar  location,  it  infringes  on  some  right 
which  an  individual  has  separate  and  distinct  from  the  rights  of  the 
public  in  general. 

Eminent  Domain — Constitutional  Provisions — "Damaged/'*~The 
word  "damaged,"  in  Const,  art.  6,  §  13,  providing  that  private  prop- 
erty shall  not  be  taken  for  public  use  or  damaged  without  compen- 
sation, means  legal  damages,  and  one  making  a  reasonable  use  of 
his  property  is  not  liable  for  any  damages  suffered  by  any  other  per- 
son flowing  from  such  use,  and  the  power  of  eminent  domain  vested 
in  a  person  or  corporation  does  not  lessen  or  increase  his  or  its 
rights  or  liabilities  in  regard  to  payment  of  damages  suffered 
through  the  exercise  of  such  power  beyond  what  they  would  be.  if 
he  or  it  took  the  damaged  property  without  the  exercise  of  such 
power,  except  that  for  the  taking  or  damaging  he  or  it  may  be  re- 
quired to  respond  before  the  taking  or  damaging. 

Railroads — Operation — Injuries  to  Private  Persons — Complaint— 
A  complaint  in  an  action  against  a  railroad  company  for  injuries  to 
plaintiff's  property  based  on  the  location,  maintenance,  and  opera- 
tion of  the  line  of  road  and  switchyards  of  the  company,  which  al- 
leges that  the  operation  of  the  line  causes  smoke,  dust,  noise,  and 
trembling  of  the  earth,  but  which  dc^s  not  allege  negligence  in  the 
management  of  the  trains  and  the  operation  of  the  road,  and  which 
avers  that  plaintiff  has  suffered  damage,  does  not  state  a  cause  of 
action,  since  the  damages  complained  of  may  have  resulted  from  a 
reasonable  use  by  the  company  of  its  property  and  rights. 

Eminent  Domain — Right  to  Close  Street.* — A  railroad  company, 
chough  having  an  implied  right  under  the  power  of  eminent  domain 
to  cross  a  public  highway  with  its  right  of  way  and  thereby  impose 
a  further  public  use  on  the  highway,  has  no  implied  right  to  vacate 
any  part  of  a  highway  on  the  pretext  that  it  is  needed  for  railway 
purposes,  and  any  si^ch  closing  is  a  public  nuisance  and  punishable 
as  such. 

Railroads-^Right  to  Exercise— Extent  of  Right.— The  court,  in  the 
absence  of  an  allegation  to  the  contrary  in  a  complaint  in  an  action 
against  a  railroad  company  for  damages  caused  by  the  closing  of 
streets,  will  presume  that  the  company  did  not  commit  a  criminal 
offense,  and  that  the  streets  closed  were  vacated  by  the  duly  quali- 
fied municipal  authorities. 

Railroads — Right  to   Exercise — Extent  of   Right. — In   determining 

♦See  extensive  note,  15  R.  R.  R.  519.  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  519;  Appeal  of  Norto  (Conn.),  40  R.  R.  R.  75,  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  75;  first  foot-note  of  Allerton  v.  New  York,  etc.  R- 
Co.  (N.  Y.),  39  R.  R.  R.  24,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  24;  foot- 
note of  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co.  (Conn.), 
11  R.  R.  R.  134,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  134. 
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the  actionable  nature  of  damages  for  the  closing  of  streets  for  rail- 
road purposes,  it  is  immaterial  whether  the  damage  was  inflicted  by 
the  closing  of  the  streets  by  the  municipality  at  the  request  of  the 
railroad  company  or  on  its  own  initiative,  and  the  damages  recov- 
erable for  the  closing  of  streets  by  a  railroad  company  are  only  the 
damages  that  the  municipality  would  be  liable  for  on  it  vacating  the 
streets. 

Highways — Rights  of  Public. — A  person,  whether  an  owner  of  land 
or  not  or  whether  a  citizen  or  stranger,  has  a  right  in  common  with 
the  rest  of  the  public  to  travel  on  all  of  the  public  highways,  and  the 
right  is  not  in  any  sense  private  property  in  the  highway. 

Eminent  Domain — Rights  of  Abutting  Owners. — An  owner  of  land 
abutting  on  a  highway  has  the  right  to  use  the  highway  for  access 
to  the  land,  and  such  right  rests  on  the  ownership  of  the  land  and 
is  appurtenant  to  it,  and  is  a  special  private  right  distinct  from  the 
public  right,  and  pertains  not  only  to  the  part  of  the  highway  abut- 
ting on  the  land,  but  extends  sufficiently  beyond  to  insure  reason- 
able facilities  for  connection  with  those  highways  in  which  the  owner 
has  no  special  rights,  but  his  property  rights  do  not  extend  any 
further  within  Const,  art.  6,  §  13,  prohibiting  the  taking  or  damaging 
of  property  for  public  use  without  compensation,  and  hence  an  owner 
of  land  abutting  on  a  street  may  not  complain  of  the  closing  of  other 
streets  by  the  construction  and  operation  of  railroad  tracks  and 
switchyards  when  he  does  not  suflFer  any  damage  not  common  to  all 
the  residents  in  the  neighborhood. 

Haney,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Brown  County;  Frank  McNulty, 
Judge. 

Action  by  Charles  L.  Hyde  against  the  Minnesota,  Dakota  & 
Pacific  Railway  Company  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Taubman  &  Williamson,  for  appellant. 
A,  IV.  Campbell,  for  respondents. 

Whiting,  J.  This  action  was  brought  to  recover  damages 
which  plaintiff  alleged  he  had  suffered  through  the  acts  of  de- 
fendants. Upon  the  trial  before  the  circuit  court  and  jury,  de- 
fendants objected  to  the  introduction  of  any  evidence  under  the 
complaint,  basing  their  objection  upon  the  ground  that  such  com- 
plaint did  not  state  facts  constituting  a  cause  of  action.  The  ob- 
jection was  sustained,  and  verdict  for  defendants  directed.  Judg- 
ment having  been  rendered  upon  such  verdict,  plaintiff  appealed 
to  this  court,  and  in  his  brief  states :  "There  is  but  one  question 
in  this  case.  Plaintiff  contends  that  he  is  entitled  to  recover  for 
incidental  and  consequential  damages.  Defendant  resists  this 
contention,    and  claims  that,    inasmuch  as  the    defendants  con- 
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structed  and  are  operating  their  line  of  railway  upon  their  own 
land,  the  plaintiff,  even  though  damaged,  cannot  recover/'  The 
cause  has  been  presented  to  this  court,  both  by  the  briefs  and 
oral  arguments,  as  though  it  were  an  appeal  from  an  order  sus- 
taining a  demurrer  to  the  complaint  when  such  demurrer  had 
been  interposed  before  answer,  and  it  will  be  so  treated  by  this 
court. 

The  facts  which  such  demurrer  would  admit  are,  in  substance, 
as  follows :  Plaintiff  is  the  owner  of  numerous  lots  in  a  row  of 
blocks  running  east  and  west  within,  but  at  the  extreme  southern 
end  of,  the  city  of  Aberdeen.  There  is  no  highway  on  the  south 
side  of  such  blocks,  but  there  is  a  street  along  the  north  side 
thereof,  and  there  are  streets  between  such  blocks,  which  last- 
mentioned  streets  originally  extended,  without  interruption,  to 
the  north  through  said  city.  The  defendants  acquired  the  row 
of  blocks  next  north  of  the  row  where  plaintiff's  property  is  situ- 
ated, and,  entering  said  city  from  the  southeast  with  their  right 
of  way,  defendants  entered  upon  such  row  of  blocks  acquired 
by  them,  and  used  the  same  for  a  railroad  right  of  way  running 
westerly  across  the  south  end  of  such  city.  Defendants  used  no 
part  of  the  street  adjoining  plaintiff's  property  on  the  north,  but 
did  cross  all  the  streets  running  north  from  plaintiff's  property, 
and  closed  two  of  such  streets  where  the  same  crossed  their  right 
of  way.  There  were  at  least  two  streets  east  of  and  parallel  to, 
and  two  streets  west  of  and  parallel  to,  those  closed,  which  were 
not  closed  by  such  right  of  way,  and  the  street  running  east  and 
west  along  the  north  side  of  plaintiff's  property  connected  with 
all  of  said  open  streets.  It  does  not  appear  that  there  are  any 
structures  upon  plaintiff's  property.  The  defendants  have  con- 
structed a  line  of  railroad,  depot  grounds,  coal  bins,  water  tanks, 
depot,  and  engine  house  upon  the  row  of  blocks  owned  by  them; 
their  exact  location  as  relates  to  the  property  of  plaintiff  not  ap- 
pearing. 

[1]  This  is  not  an  action  asking  equitable  relief  by  way  of  in- 
junction; and,  while  the  plaintiflF,  in  one  paragraph  of  his  com- 
plaint, has  set  forth  many  sources  of  alleged  injury,  the  only  al- 
legations of  said  complaint  upon  which  he  predicates  his  claim 
for  money  damages  are  those  found  in  paragraph  "XI"  of  such 
complaint.  We  must  therefore  disregard  all  such  matters  as  are 
not  pleaded  as  grounds  for  the  recovery  of  the  judgment  asked 
for.  Paragraph  "XI"  of  the  complaint  reads  as  follows:  "That 
the  defendants  are  now  operating  said  system  of  railway  and 
running  trains  along  the  tracks  of  the  same,  and  are  using  all  of 
the  space  between  Eleventh  and  Twelfth  avenues  as  aforesaid 
as  switchyards  and  depot  grounds;  that  First  street  and  Second 
street  have  been  closed  to  travel  by  the  defendants,  and  no  cross- 
ings are  maintained  over  and  across  the  switchyards  and  depot 
grounds  of  the  defendants  at  First  and  Second  streets,  and  that 
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by  reason  of  the  location,  construction,  operation,  and  mainte- 
nance by  said  railway  company  of  said  line  of  railway,  and  the 
closing  and  crossing  of  said  streets,  as  aforesaid,  and  the  con- 
tinuous operation  of  trains  over  and  across  the  streets  aforesaid, 
north  and  east  of  the  property  of  the  plaintiff,  and  by  reason  of 
the  smoke,  dust,  noise,  and  trembling  of  the  earth  occasioned  by 
the  operation  of  the  trains  of  the  defendants,  and  the  location  of 
the  depot  and  roundhouse  across  or  over  the  streets  leading  from 
plaintiflF's  property  to  the  city  proper,  the  plaintiff  has  been  dam- 
aged in  the  sum  of  fifteen  thousand  ($15,000)  dollars.  Where- 
fore, plaintiflF  demands  judgment  against  the  defendants  for  the 
sum  of  fifteen  thousand  ($15,000)  dollars,  besides  the  costs  and 
disbursements  of  this  action."  It  will  thus  be  seen  that  plaintiff's 
claim  for  damages  is  based  upon  the  location,  construction,  main- 
tenance, and  operation  of  the  line  of  road  and  switchyards,  such 
operation  causing  smoke,  dust,  noise,  and  trembling  of  the  earth, 
and  upon  the  closing  of  the  streets  to  the  north  of,  but  not  adja- 
cent to,  plaintiff's  property. 

We  shall  not  attempt  to  harmonize  the  views  advanced  in  the 
almost  numberless  decisions  wherein  the  questions  presented  by 
this  appeal  have  been  discussed.  All  that  we  shall  strive  to  do 
is  to  call  attention  to  what  we  deem  certain  basic  propositions 
which  seem  to  have  been  frequently  rejected  or  overlooked,  and 
then  determine  the  principles  that  should  control  under  the  facts 
presented  by  the  complaint.  From  the  reading  of  appellant's 
brief,  it  is  apparent  that  he  bases  his  right  of  recovery  upon  the 
use  of  the  words  "or  damaged"  in  section  13,  art.  6,  of  the  Con- 
stitution of  this  state,  which  section  reads:  "Private  property 
shall  not  be  taken  for  public  use,  or  damaged,  without  just  com- 
pensation as  determined  by  a  jury,  which  shall  be  paid  as  soon 
as  it  can  be  ascertained  and  before  possession  is  taken.  *  *  *" 
From  the  reading  of  many  of  the  decisions,  it  would  seem  that 
the  courts  have  frequently  held  that  the  right  of  action  to  recover 
damages  rested  upon  constitutional  provisions  similar  to  the 
above.  Such  holdings  are  certainly  erroneous.  We  would  cite 
the  reader  hereof  to  the  excellent  discussion  found  in  a  case  from 

4 

a  state  having  no  constitutional  provision  whatsoever,  and  would 
like  to  quote  the  opinion  in  full  if  space  permitted.  Staton  v, 
Norfolk  &  Carolina  R.  Co.,  Ill  N.  C.  278,  16  S.  E.  181,  17  L. 
R.  A.  838.    See,  also,  notes  in  17  L.  R.  A.  838-842. 

[2]  The  history  of  the  right  to  recover  for  the  taking  or 
damaging  property  under  the  power  of  eminent  domain,  like  the 
history  of  such  power  itself,  extends  back  long  prior  to  our  Con- 
stitutions, either  federal  or  state.  The  power  of  eminent  do- 
main is  an  inherant  right  vested  in  sovereignty  as  a  necessary 
attribute  thereof,  but  long  before  the  founding  of  the  American 
Colonies   it  had  become   thoroughly  established,   as  part  of  the 
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English  law,  that  it  was  unlawful  to  take  the  property  of  an  in- 
dividual for  even  a  public  use  without  making  due  compensation 
therefor.  The  taking  of  private  property  without  compensation 
must  have  been  especially  repugnant  to  a  people  such  as  those 
who  founded  our  present  government — the  very  comer  stone  of 
which  is  the  equality  of  men  before  the  law.  We  find  that  some 
of  the  courts  have  held  that,  even  where  there  was  no  constitu- 
tional inhibition,  the  Legislature  had  no  power  to  take  private 
property  for  public  use  without  just  compensation.  See  cases 
cited  in  the  Station  Case,  supra.  The  framers  of  the  federal 
Constitution  did  not  even  think  it  necessary  to  place  therein  any 
guaranty  of  this  right  to  recover  damages,  thus  showing  that  this 
right  was  fully  recognized.  The  guaranty  will  be  found  in  the 
fifth  amendment.  Very  few  of  the  Colonies  had  any  such  guar- 
anty in  their  fundamental  laws,  and  most  of  them  had  none  un- 
til long  after  statehood,  while  one.  North  Carolina,  has  never  seen 
fit  to  place  such  a  guaranty  in  her  Constitution.  Sooner  or  later 
the  sovereign  authority,  the  people,  protected  themselves  from 
any  attempt  upon  the  part  of  their  Legislatures  to  deprive  them 
of  their  right  to  recompense  by  enacting  the  several  constitutional 
provisions  now  in  force.  In  the  early  days  these  constitutional 
provisions  only  guaranteed  reimbursement  in  case  of  a  **taking" 
of  property,  and  the  result  was  that  some  of  the  courts,  constru- 
ing the  word  "property"  in  its  narrow  sense  as  the  **thing'' 
owned,  rather  than  giving  to  it  the  broader  and  truer  meaning 
of,  **the  exclusive  right  to  possess,  enjoy,  and  dispose  of,  a  thing" 
(Webster's  New  International  Dictionary),  held  that  there  was 
no  provision  against  the  mere  "damaging"  of  the  thing  which 
was  the  subject  of  property,  but  that  one  could  recover  only 
when  there  was  an  actual  "taking  of  the  thing."  See  Thompson 
V.  Androscoggin  River  Improvement  Co.,  54  N.  H.  545,  and 
case  of  Eaton  v.  Railroad  Co.,  51  N.  H.  504,  12  Am.  Rep.  147, 
wherein,  as  well  as  in  the  Staton  Case,  supra,  clear  discussions 
of  the  results  flowing  from  the  misconstruction  of  the  word 
"property"  are  found. 

The  cases  holding  to  this  narro>y  construction  of  the  word 
"property,"  and  holding  that  no  recovery  could  be  had  under  a 
constitutional  provision  guaranteeing  recompense  only  where 
there  had  been  a  "taking"  of  the  thing,  were  clearly  in  error, 
both  in  giving  too  narrow  a  meaning  to  the  word  "property"  and 
also  in  holding  that  the  right  of  recovery  rested  upon  the  Con- 
stitution rather  than  upon  the  common  law  or  upon  an  inherent 
right  superior  to  any  legislative  enactment.  The  result  of  these 
decisions  was  that  many  of  the  states  amended  their  Constitu- 
tions by  inserting  therein  the  words  "or  damaged"  or  equivalent 
words,  making  them  read,  in  effect,  the  same  as  the  provision 
of  our  Constitution  above  quoted.     The  fact,  however,  remains 
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that  the  right  to  recover  damages,  whether  the  injury  flows  from 
a  "taking"  or  a  "damaging"  of  the  property,  is  a  right  not  com- 
ing from  the  Constitution;  the  only  eflFects  of  the  constitutional 
provisions  being  to  prevent  the  Legislatures  from  depriving  the 
people  of  such  right,  and  granting  the  right,  under  Constitutions 
such  as  ours,  of  preventing  the  "taking"  or  "damaging"  until  the 
recompense  is  made.  We  think  there  can  be  no  question  but 
that  the  including  of  the  words  "or  damaged"  does  not  broaden 
the  effect  of  the  constitutional  provision  over  what  it  would  be 
were  the  word  "taken"  alone  used  and  the  word  "property"  given 
its  broad  meaning,  as  given  to  it  in  the  New  Hampshire  cases, 
supra,  and  that  the  including  of  such  words  does  not  extend  the 
right  of  recovery  to  include  that  for  any  injury  for  which  dam- 
ages could  not  have  been  recovered  at  common  law. 

[3]  We  must  never  lose  sight  of  the  fact  that  the  question  of 
negligence  has  nothing  whatever  to  do  with  the  question  of  right 
to  recover  damages,  where  such  damages  have  resulted  from  the 
exercise  of  the  power  of  eminent  domain.  The  delegating  to  a 
person  or  corporation  of  the  power  of  eminent  domain  can 
never,  in  any  manner,  absolve  the  person  or  corporation  exercis- 
ing such  powers  from  liability  for  any  negligence  on  his  or  its 
part  either  in  the  exercise  of  such  power  or  in  the  carrying  on 
of  any  enterprise  after  the  exercise  of  such  power,  and  any  ac- 
tion for  damages  resulting  from  negligence  can  in  no  manner 
raise  any  question  based  upon  the  exercise  of  the  power  of  emi- 
nent domain,  whether  such  action  be  brought  prior  to  an  alleged 
exercise  of  the  power  or  afterwards.  The  damages  to  be  rec- 
ompensed for  under  the  law  of  eminent  domain  are,  from  the 
very  necessity  of  things,  only  those  flowing  from  injuries  that 
cannot  reasonably  be  avoided  even  by  the  use  of  due  care  in  the 
exercise  of  the  power  of  eminent  domain,  and  are,  ordinarily, 
only  such  as  could  be  anticipated  by  a  jury  in  the  trial  of  an  ac- 
•  tion  brought  before  the  "damage"  had  taken  place.  In  the  case 
at  bar  there  is  no  plea  of  negligence.  Therefore  no  question  of 
negligence  on  the  part  of  defendants  is  before  us,  and  we  must 
presume  that  defendants  acted  with  all  due  care  in  everything 
pertaining  to  the  matters  complained  of. 

[4]  Not  only  is  the  question  of  negligence  entirely  foreign  to 
the  law  of  eminent  domain,  but  the  laws  pertaining  to  private 
nuisances  and  to  damages  flowing  therefrom  are  in  no  manner 
affected  by  the  question  of  eminent  domain.  It  seems  incon- 
ceivable that  it  could  ever  be  claimed  that,  when  the  state  dele- 
gates to  a  private  person  or  corporation  the  right  to  take  or  dam- 
age property  under  the  law  of  eminent  domain,  it  does  more  than 
to  declare  tihat  lawful  which  otherwise  would  be  unlawful,  per- 
chance render  that  not  a  public  nuisance  which  otherwise  would 
be  one,  leaving  he  or  it,  in  so  far  as  the  taking  or  damaging  of 
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property  may  infringe  upon  the  superior  rights  of  the  owners, 
liable  to  compensate  for  all  damages  flowing  from  the  injury 
suffered ;  yet  it  is  stated  by  some  courts  that,  by  giving  to  a  cor- 
poration the  right  of  eminent  domain  for  the  purpose  of  carry- 
ing on  some  enterprise,  such  enterprise  cannot  be  held  to  be  a 
private  nuisance.  This  is  clearly  wrong.  Any  enterprise  which 
would  be  a  private  nuisance  when  separated  from  the  power  of 
eminent  domain  will  be  exactly  the  same  private  nuisance  if  con- 
ducted by  a  person  vested  with  the  right  to  exercise  such  power 
of  eminent  domain.  To  illlustrate:  An  abattoir,  when  located 
near  a  dwelling  house,  must  be  conceded  to  be  a  private  nuisance. 
If  by  statute  a  party  be  given  the  right  to  condemn  and  take  or 
damage  property  to  use  as  the  site  for  an  abattoir,  such  abattoir 
properly  conducted  would  not  be  a  public  nuisance,  yet,  if  lo- 
cated in  a  residence  district,  it  would  be  a  private  nuisance,  and 
any  party  injured  thereby  could  recover  damage  for  such  pri- 
vate injury,  and,  under  the  Constitution,  the  taking  of  property 
for  such  abattoir  and  the  erection  thereof  could  be  restrained 
until  compensation  for  the  taking  and  damaging  were  paid, 
which  compensation,  so  far  as  compensation  for  the  "damaging" 
of  property  was  concerned,  would  be  limited  to  the  amount  of 
injury  which  the  owner  of  the  property  would  suffer  from  the 
carrying  on  of  the  enterprise  with  due  care.  The  pa)rment  of 
such  damages  would  absolve  him  from  further  liability  only  so 
long  as  he  should  run  his  plant  with  due  care.  It  is  undoubtedly 
true  that  it  very  seldom  happens  that  any  statute  ever  author- 
izes, under  the  power  of  eminent  domain,  the  doing  of  that 
which  is  of  necessity  a  nuisance  per  se  regardless  of  its  situs; 
therefore  seldom  any  question  of  nuisance  necessarily  arises  from 
the  exercise  of  the  power  of  eminent  domain,  and  such  question 
ordinarily  arises  only  when  an  enterprise,  not  necessarily  a  nui- 
sance, is,  under  the  power  of  eminent  domain,  located  where, 
owing  to  its  proximity  to  some  particular  property,  it  becomes* 
a  nuisance  as  to  such  property. 

[5]  It  must  be  conceded,  and  the  authorities  universally  so 
hold,  that  a  railroad,  when  properly  operated,  is  not  ordinarily 
a  nuisance,  and  that  it  can  only  become  a  private  nuisance  when 
improperly  or  negligently  operated,  a  question  not  before  us  in 
this  case,  or  when,  though  properly  operated,  yet,  owing  to  its 
peculiar  location,  it  infringes  upon  some  right  which  an  individ- 
ual has  separate  and  distinct  from  the  rights  of  the  public  in 
general.  Railroads  are  absolute  necessities.  At  the  present  day 
the  very  existence  of  a  city  often  depends  upon  them.  Their 
work  is  such  that  it  is  necessary  for  them  to  get  as  close  to  the  cen- 
ters of  business  as  possible,  not  only  for  their  own  welfare,  but 
for  the  public  good.  One  who  buys  land  in  a  city  usually  hopes 
that  its  railroad  facilities  will  increase,  thus  causing  the  city  to 
grow  and  his  land  to  enhance  in  value.    This  hope  is  usually  in 
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the  breast  of  every  person  who  has  chosen  city  in  preference  to 
country  life.  Connected  with  its  advantages  come  its  disadvan- 
tages. One  may  be  called  upon  to  part  with  his  property  for  the 
public  benefit.  Streets  used  by  him  may  be  closed.  He  may  re- 
side in  the  vicinity  of  the  right  of  way  and  be  disturbed  by  the 
noise  of  moving  trains,  and  by  the  contamination  of  the  air 
caused  by  the  smoke  and  gases  therefrom;  but  these  are  but 
things  which  must  necessarily  be  borne  in  exchange  for  the  ben- 
efits. Of  course,  if  the  trains  are  negligently  run,  a  railway  may 
become  both  a  private  and  a  public  nuisance  and  holden  as  such. 
A  railway  company  may  so  locate  its  roundhouse  that  it  may 
become  a  nuisance  to  the  adjoining  property  holders,  but  the 
question  of  nuisance  will  depend,  not  only  upon  the  location  of 
the  roundhouse,  but  frequently  upon  the  question  of  negligence 
in  its  conduct,  and  often  upon  the  nature  of  the  adjoining  prop- 
erty. A  railroad  must  respond  in  damages  if  it  cuts  off  one*s 
access  to  his  property  in  any  direction,  but  it  does  not  necessarily 
follow  that  it  cannot  destroy  a  privilege  of  traveling  certain 
streets  distant  from  the  property  of  such  party.  A  railroad  can- 
not dump  cinders  upon  the  land  of  another  thus  injuring  it,  nor 
can  it  allow  its  engine  to  blow  steam  across  the  land  of  others. 
It  follows  that  a  railway  must  condemn  sufficient  land  so  that 
steam  from  its  engines  and  cinders  from  its  furnaces  will  not 
cause  physical  injuries  to  persons  or  property  off  the  right  of 
way. 

[6]  What,  then  is  included  in  the  word  "damaged"  as  it  is 
used  in  the  above-quoted  section  of  our  Constitution?  In  the 
us  of  the  terms  "damage"  or  "damaged,"  as  we  have  used  them 
herein,  we  have  had  in  mind  only  legal  damage,  and  certainly  it 
was  in  that  sense  that  the  word  "damaged"  was  used  in  the  Con- 
stitution and  in  our  various  statutes.  Those  Constitutions  which 
use  the  term  "or  injured"  where  ours  uses  the  term  "or  damaged" 
are  more  exact  in  the  use  of  language.  One  thing  that  has  often 
led  to  confusion  is  in  not  distinguishing  clearly  between  "injury" 
and  "damage,"  and  in  the  careless  use  of  the  one  term  where  the 
other  should  have  been  used.  A  person  cannot  be  injured  un- 
less he  has  been  wronged,  and  he  cannot  be  wronged  unless  some 
right  is  infringed.  Legal  damage  is  the  loss  or  detriment  caused 
by  the  injury — the  wrong — the  infringement  of  some  right  vested 
in  one.  Moreover,  one  is  not  wronged,  though  he  may  have  suf- 
fered damages,  unless  he  has  suffered  the  infringement  of  some 
right  vested  in  him  which  right  is  superior  to  the  right  vested 
in  the  party  causing  the  damage,  upon  which  right  such  other 
party  defends  against  the  consequence  of  his  own  acts.  It  there- 
fore follows  that,  if  a  person  desiring  to  enjoy  the  property  of 
which  he  may  be  possessed  makes  a  use  of  the  subject  thereof, 
which  use  is,  under  all  the* surrounding  circumstances,  a  reason- 
able use  thereof  not  infringing  in  any  manner  upon  any  superior 
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rights  of  another,  he  cannot,  by  such  use,  have  wronged  any  other 
party,  and  cannot  be  holden  for  any  damages  suffered  by  any 
other  person,  though  such  damages  flowed  from  such  exercise 
of  his  right  of  property.  I  may  be  a  merchant  and  have  a  lucra- 
tive business  established.  Another  party  may  start  a  business, 
and  by  fair  competition  destroy  my  business,  yet  I  cannot  recover 
the  damage  suffered  because  I  have  suffered  no  legal  injury,  A 
party  may  have  had  a  ferry  across  the  river  at  Pierre,  and  have 
been  earning  good  returns  therefrom  prior  to  the  time  when  the 
bridge  was  built  across  the  river.  The  building  of  the  bridge  may 
have  destroyed  the  business  of  the  ferryman,  but  he  cannot  re- 
cover from  the  bridge  company  for  the  injuries  suffered.  A 
man  may  have  a  low  byilding  with  windows  on  all  sides.  The 
owners  of  adjacent  land  may  erect  skyscrapers  on  three  sides, 
cutting  off  largely  the  light  and  air  before  enjoyed,  and  the  build- 
ing may  be  practically  ruined  in  value,  yet  there  is  no  right  of 
action  to  recover  the  damage,  as  there  has  been  no  wrong— no 
legal  injury  has  been  inflicted.  A  person  may  erect  a  factory  on 
the  lot  adjoining  one's  residence,  and,  while  the  operation  of  sud 
factory  may  not  be  a  nuisance,  yet  the  fact  that  there  is  a  fac- 
tory there  may  destroy  the  value  of  the  residence  as  such.  There 
is  no  redress,  as  there  is  no  wrong  to  redress,  though  the  dam- 
age may  be  great  in  dollars  and  cents.  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  6  Paige  (N.  Y.)  555;  Bordentown,  etc.  v,  Camden, 
etc.,  17  N.  J.  Law,  314. 

So  in  the  case  at  bar,  conceding  that  the  plaintiff  has  been  dam- 
aged in  the  sum  of  $15,000,  the  question  is :  Does  it  appear  from 
the  allegations  of  the  complaint  that  such  damages  flow  from  an 
infringement  of  a  superior  right  vested  in  plaintiff,  from  what, 
under  the  surrounding  circumstances,  was  an  unreasonable  use 
by  defendants  of  their  property,  from  a  legal  injury,  or  do  they 
flow  from  acts  on  the  part  of  defendants,  which  in  no  manner 
constitute  a  wrong — a  legal  injury — ^to  plaintiff.  Must  one  to 
whom  is  given  the  power  to  take  or  damage  property  under  the 
right  of  eminent  domain  respond  for  damages  of  a  kind  other 
than  those  any  other  person  would  be  liable  for?  If  the  power 
of  eminent  domain  was  not  given  to  a  railway  company  and  such 
a  company  should  acquire  property  by  purchase  and  should  op- 
erate a  railway  thereon,  operating  it  in  a  manner  not  rendering 
it  a  nuisance  to  the  adjoining  property,  should  the  owners  of  such 
adjoining  property  have  any  greater  or  less  right  to  recover  dam- 
age because  of  the  lack  of  power  of  eminent  domain  ?  Can  the 
other  party  be  more  wrongful  in  the  one  case  than  in  the  other.' 
Certainly  a  railway  company  is  in  no  worse  position,  so  far  as  its 
duty  to  respond  for  damages  inflicted  upon  others  is  concerned, 
because  to  it  is  given  the  power  of  eminent  domain,  and  it  ob- 
tains its  right  of  way  through  the  exercise  of  such  power.  The 
power  of  eminent  domain,  vested  in  a  private  person  or  corpora- 
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tion,  in  no  manner  lessens  or  increases  its  rights  and  liabilities  in 
regard  to  payment  of  damages  suffered  by  another  through  the 
exercise  of  such  power  from  what  they  would  be  if  it  took  or 
damaged  property  without  the  exercise  of  such  power,  except 
that,  for  the  taking  or  damaging,  it  may  be  required  to  respond 
before  it  does  the  taking  or  damaging. 

In  its  last  analysis,  the  question  of  whether  there  is  an  infringe- 
ment of  private  right  giving  rise  to  an  action  to  recover  for  "dam- 
aging" property  resolves  itself  into  the  one  question:  Did  the 
party  complained  of  so  conduct  its  own  business,  as,  under  the 
circumstances,  to  constitute  the  exercise  of  its  property  rights  a 
reasonable  exercise  thereof,  and  thus  comply  with  the  maxim, 
"Sic  utere  tuo  ut  alienum  non  Isedas?"  in  determining  this — 
in  fact,  the  sole  question  before  us  in  this  case — we  may  discard 
as  absolutely  immaterial  the  existence  of  the  power  of  eminent 
domain.  Considering  now  the  allegations  of  the  complaint,  we 
find  the  alleged  sources  of  damage  divisible  into  two  classes: 
(1)  Those  resulting  from  the  operation  of  the  trains;  (2)  those 
resulting  from  the  closing  of  two  streets.  We  will  consider  the 
two  separately. 

[7]  There  being  no  allegation  of  negligence  on  the  part  of  the 
defendants  in  the  management  of  their  trains,  and  the  location 
and  operation  of  a  railroad  not  being  a  nuisance  p§r  se,  it  cannot 
be  presumed  that  the  conditions  and  circumstances  surrounding 
the  establishment  and  operation  of  defendants'  business  were 
such  that  such  establishment  and  operation  were  an  unreasona- 
ble use  of  defendants*  property  and  property  rights,  and  thus 
converted  into  a  nuisance  what  otherwise  would  not  be  one.  Nei- 
ther does  the  mere  allegation  that  plaintiff  has  suffered  damage 
suffice,  as  such  damage  may  have  resulted  from  a  use  by  defend- 
ants of  their  property  and  property  rights  which  use  was  per- 
fectly reasonable.  Let  it  not  be  inferred  that  we  hold  that  there 
could  be  no  liability  on  the  part  of  defendants.  We  have  already 
mentioned  some  unreasonable  uses  of  railroad  property  and  un- 
reasonable managament  thereof,  and  we  fully  agree  with  the  de- 
cision of  the  court  in  B.  &  P.  R.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739,  cited  by  defendants ; 
but  the  allegations  in  the  case  at  bar  wholly  fail  to  set  forth  facts 
bringing  this  case  in  analogy  with  the  facts  in  that  case.  Plain- 
tiff would  have  the  right  to  erect  upon  his  land,  as  would  also 
those  of  whom  defendants  purchased  their  right  of  way,  a  fac- 
tory which,  even  if  properly  managed,  might  produce  smoke, 
noise,  and  a  trembling  of  the  earth  annoying  to  the  occupants  of 
adjoining  property  and  destructive  of  the  value  thereof,  and  yet 
the  operating  of  such  factory,  might  be,  under  the  circumstances, 
a  perfectly  reasonable  use  of  property  and  rights  therein.  The 
nearest  approach  to  an  allegation  sufficient  to  show  an  unreason- 
able use  by  defendants  of  their  property  rights  is  the  allegation  as 
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to  the  "trembling  of  the  earth  occasioned  by  tlie  operation  of  the 
trains."  There  is  absolutely  nothing  to  show  that  such  **trem- 
bling"  was  of  a  nature  or  degree  to  be  dangerous  to  any  structure 
that  had  been  or  might  be  erected  upon  plaintiff's  land.  There 
should  be  sufficient  to  show  that  the  ''trembling"  is  such  that 
works  an  injury  to  plaintiff  by  injuring  his  property.  Any  other 
"trembling"  must  be  classed  with  noise  and  smoke  resulting  from 
a  reasonable  use  of  property. 

As  regards  the  closing  of  the  streets,  it  matters  not  how  they 
were  closed,  whether  by  location  of  depot  and  roundhouse  thereon, 
or  in  some  other  manner.  They  were  closed,  and  the  damage, 
if  any  flowing  from  such  closing,  would  be  the  same,  regardless 
of  how  or  by  whom  closed.  The  authorities  are  in  hopeless  con- 
flict upon  the  question  of  a  railroad's  liability  for  closing  a  street, 
where  the  part  of  street  closed  does  not  abut  upon  the  land  owned 
by  the  party  claiming  to  be  damaged.  The  great  weight  of  au- 
thority seems  to  be  that  there  is  no  liability  in  such  a  case.  It 
will  be  found  that  many  of  the  courts  so  holding  base  their  deci- 
sions upon  the  wording  of  the  constitutional  provisions  of  the 
particular  state.  In  that  we  think  they  err,  as  we  believe,  as  here- 
inbefore stated,  that  the  right  to  recover  damages  resulting  from 
an  exercise  of  the  power  of  eminent  domain  is  not  based  upon 
the  Constitution,  though  it  may  be  limited  thereby. 

[8]  While  a  railway  company  has  the  implied  right,  under  the 
power  of  eminent  domain,  to  cross  a  public  highway  with  its 
right  of  way,  and  thus  impose  a  further  public  use  upon  that  part 
of  the  highway — a  use  that  must  necessarily  interfere  to  some 
extent  with  its  use  for  other  highway  purposes — ^there  is  no  such 
implied  right  to  vacate  and  close  any  part  of  a  highway  upon  the 
pretext  that  it  is  needed  for  railway  purposes,  and  any  such  clos- 
ing would  constitute  a  public  nuisance,  and  be  punishable  as  such. 

[9]  It  follows  that  we  must  presume,  there  being  no  all^tion 
to  the  contrary,  that  the  defendants  did  not  commit  a  criminal 
offense,  and  that  the  parts  of  the  streets  closed  had  been  vacated 
by  the  duly  qualified  municipal  body  of  the  city  of  Abei-deen. 

[  10]  We  note  this  fact  for  the  reason  that,  in  at  least  one  case, 
it  has  been  intimated  there  might  be  a  claim  for  damages  against 
a  railway  company  if  the  street  had  not  been  duly  vacated  where 
there  would  be  none  if  it  had  been  vacated  at  the  request  of  the 
railway  company.  Hairington  v,  Iowa  Cent.  R.  Co.,  126  Iowa. 
388,  102  N.  W.  139.  But  we  think  a  holding  to  that  effect  would 
be  error.  If  a  private  right,  as  distinguished  from  a  public  right 
is  impaired,  it  is  immaterial,  so  far  as  the  question  of  private 
damage  is  concerned,  whether  the  injury,  if  any,  was  inflicted 
under  a  rightful  exercise  of  the  power  of  eminent  domain,  thus 
eliminating  the  question  of  public  nuisance,  or  whether  the  in- 
jury came  through  the  wrongful  act  of  the  other  party,  nor  is  it 
material  whether  the  injury  was  inflicted  to  further  a  public  pur- 
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pose  or  to  further  a  private  purpose.  Thus  it  is  immaterial  in 
this  case  in  determining  the  actionable  nature  of  the  damage 
whether  the  damage  was  inflicted  by  the  closing  of  the  streets 
by  the  city  at  request  of  defendants,  as  in  case  of  Dantzer  v, 
Indianapolis  Union  R.  Co.,  141  Ind.  604,  39  N.  E.  223,  34  L.  R. 
A.  769,  50  Am.  St.  Rep.  343,  or  whether  the  closing  was  by  the 
city.  Let  us  suppose  the  two  streets  in  question  had  been  duly 
vacated  by  the  proper  authorities  prior  to  defendant's  advent  into 
the  city  of  Aberdeen,  and  with  that  the  situation  defendants  had 
acquired  these  parts  of  the  former  streets ;  would  their  keeping  the 
same  closed  in  any  manner  increase  the  damage  that  plaintiff 
would  have  already  suffered  from  the  closing  of  the  streets? 
Certainly  not.  It  follows,  then,  that  the  damages  recoverable  for 
the  closing  of  these  streets  is  none  other  or  greater  than  the  city 
of  Aberdeen  itself  would  be  liable  for  upon  their  vacation,  if  va- 
cated through  proper  action  upon  the  part  of  such  city. 

[11]  What  rights  has  one  in  and  to  the  use  of  streets?  He 
has,  whether  an  owner  of  the  land  or  not,  whether  a  citizen  or  a 
stranger,  the  right,  in  common  with  the  rest  of  the  public,  to 
travel  all  of  the  public  highways,  which  right  may  be  of  great 
convenience  to  him  so  far  as  certain  highways  or  part  thereof 
are  concerned,  but  of  no  convenience  whatsoever  so  far  as  other 
highways  are  concerned.  This  is  a  right  not  in  any  manner  con- 
nected with  the  ownership  of  land  or  other  subject  of  property, 
and  cannot  be  held  to  be,  in  any  sense,  a  private  property  in  the 
highways. 

[12]  He  has  the  right,  as  the  owner  of  land,  to  access  to  such 
land  and  to  every  part  thereof  where  it  abuts  upon  a  highway. 
This  is  a  right  resting  upon  the  ownership  of  the  subject  of  prop- 
erty and  connected  with  and  appurtenant  to  such  subject  of  prop- 
erty, and  is,  therefore,  a  property  right.  It  is  a  special  private 
right  entirely  distinct  from  the  public  right,  and  is  one  that  per- 
tains, not  only  to  the  part  of  the  highway  abutting  the  owner's 
land,  but  extends  sufficiently  beyond  his  own  premises  as  to  in-  • 
sure  him  reasonable  facilities  for  connection  with  those  highways 
in  which  he  has  no  special  rights.  Further  than  this  his  prop- 
erty rights  do  not  extend,  and  therefore  any  interference  with 
a  highway  beyond  the  point  where  one's  special  rights  end  is  not 
a  "taking  or  damaging"  of  property,  and  is  not  the  infringement 
of  any  right  giving  rise  to  action  for  damages. 

The  learned  author  of  Elliott  on  Roads  (3d  Ed.),  at  section 
1180,  says:  "The  right  which  an  abutter  enjoys  as  one  of  the 
public  and  in  common  with  other  citizens  is  not  property  in  such 
a  sense  as  to  entitle  him  to  compensation  on  the  discontinuance 
of  the  road  or  street ;  but  with  respect  to  the  right  which  he  has 
in  the  highway  as  a  means  of  enjoying  the  free  and  convenient 
use  of  his  abutting  property  it  is  radically  different,  for  this  right 
is  a  special  one.    If  this  special  right  is  of  value — ^and  it  is  of 
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value  if  it  increases  the  worth  of  his  abutting  premises— then 
it  is  property,  no  matter  whetter  it  be  of  great  or  small  value." 
And  at  section  1181  further  says:  "Owners  of  lands  abutting 
upon  neighboring  streets,  or  upon  other  parts  of  the  same  street, 
at  least  when  beyond  the  next  cross-street,  are  not,  however,  en- 
titled to  damages,  notwithstanding  the  value  of  their  lands  may 
be  lessened  by  its  vacation  or  discontinuance."  One  of  the  lead- 
ing cases  upon  this  question  is  that  of  Smith  v,  Boston,  /  Cush. 
(Mass.)  254,  wherein  the  opinion  was  written  by  Chtef  Justice 
Shaw.  What  he  said  therein  seems  peculiarly  applicable  to  the 
facts  alleged  in  the  complaint  herein:  "The  inconvenience  of 
the  petitioner  is  experienced  by  him  in  common  with  all  the  rest 
of  the  members  of  the  community.  He  may  feel  it  more,  in  con- 
sequence of  the  proximity  of  his  lots  and  buildings ;  still  it  is  a 
damage  of  like  kind,  and  not  in  its  nature  peculiar  or  specific. 
The  creation  of  a  public  nuisance,  by  placing  an  obstruction  in  a 
highway,  can  only  be  punished  and  suppressed  by  a  public  prose- 
cution; and  though  a  man,  who  lives  near  it,  and  has  occasion 
to  pass  it  daily,  suffers  a  damage  altogether  greater  than  one  who 
lives  at  a  distance,  he  can  have  no  private  action,  because  in  its 
nature  it  is  common  and  public.  But  if  he  suffers  a  peculiar  and 
special  damage,  not  common  to  the  public — as  by  driving  upon 
such  an  obstruction  in  the  night,  and  injuring  his  horse — ^he  may 
have  his  private  action  against  the  party  who  placed  it  there. 
The  damage  complained  of  in  this  case,  though  it  may  be  greater 
in  degree,  in  consequence  of  the  proximity  of  the  petitioner's  es- 
tates, does  not  differ  in  kind  from  that  of  any  other  members 
of  the  community  who  would  have  had  occasion  more  or  less 
frequently  to  pass  over  the  discontinued  highway.  The  peti- 
tioner has  free  access  to  all  his  lots  by  public  streets.  The  bur- 
den of  his  complaint,  therefore,  is  that  in  going  to  some  of  his 
houses  in  some  directions  he  may  be  obliged  to  go  somewhat  fur- 
ther than  he  otherwise  would.  So  must  the  inhabitant  of  the 
south  end  of  the  city,  or  the  citizens  of  other  towns,  with  their 
teams  or  carriages,  who  would  have  had  a  right  to  use  the  dis- 
continued way.  Upon  the  question  of  public  convenience,  it  is 
the  province  of  the  mayor  and  aldermen  upon  a  balance  of  all 
considerations  bearing  upon  it  to  decide.  It  is  not  to  be  pre- 
sumed that  they  will  discontinue  a  highway  once  laid  out,  unless 
the  considerations  in  favor  of  the  discontinuance  decidedly  pre- 
ponderate." This  subject  is  most  fully  treated  in  the  case  of 
Dantzer  v,  Indianapolis  Union  R.  Co.,  supra,  in  which  will  be 
found  a  review  of  many  other  cases.  We  woaki  also  cite  Davis 
V.  Hampshire  Co.,  153  Mass.  218,  26  N.  E.  848,  11  L.  R.  A.  750; 
Cram  v.  Laconia,  71  N.  H.  41,  51  Atl.  635,  57  L.  R.  A.  282;  Long 
V.  Wilson,  119  Iowa,  267,  93  N.  W.  282,  60  L.  R.  A.  720,  97  Am. 
St.  Rep.  315;  Obrien  v.  Iron,  etc.,  Co.,  158  Ind.  218,  63  N.  E. 
302,  57  L.  R.  A.  508,  92  Am.  St.  Rep.  305 ;  Borghart  v.  Cedar 
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Rapids,  126  Ipwa,  313,  101  N.  W.  1120,  68  L.  R.  A.  306;  Aldrich 
V.  Metropolitan  West  Side  Elevated  R.  Co.,  195  111.  456,  63  N. 
E.  155,  57  L.  R.  A.  237. 

The  latter  case,  decided  in  1902,  seems  to  be  a  leading  case 
upon  the  subject  and  directly  in  point  in  the  case  at  bar.  It  ap- 
pears from  the  statement  of  facts  in  that  case  that  in  1888  the 
plaintiff  owned  two  lots  fronting  on  Ashland  boulevard,  in  Chi- 
cago, and  erected  thereon  an  expensive  apartment  building.  In 
1892  the  defendant  obtained,  by  purchase  and  condemnation  pro- 
ceedings, a  right  of  way  through  the  same  block,  and  located 
and  constructed  on  said  right  of  way,  north  of  said  prem- 
ises, an  elevated  electric  railway,  and  that  since  1895  it  has  run 
its  cars  on  said  railway,  propelled  by  electricity,  crossing  Ash- 
land boulevard  31  feet  north  of  plaintiff's  building.  To  recover 
damages  to  her  property  caused  by  the  construction  and  opera- 
tion of  defendant's  road  the  plaintiff  brought  this  action.  On  the 
trial  in  the  court  below  the  court  struck  out  all  of  the  plaintiff's 
evidence,  and  directed  a  verdict  for  the  defendant.  The  learned 
Supreme  Court  of  Illinois,  on  appeal,  affirmed  the  judgment  of 
the  court  below,  and  held  as  appears  by  the  headnotes  of  the  case 
as  follows:  "Under  the  constitutional  provision  against  damag- 
ing private  property  for  public  use  without  just  compensation, 
no  recovery  can  be  had  unless  there  has  been  some  direct  phys- 
ical disturbance  of  a  right  which  the  plaintiff  enjoys  in  connec- 
tion with  his  property  and  which  gives  it  an  additional  value,  and 
by  reason  of  such  disturbance  the  plaintiff  has  sustained  a  special 
damage  in  excess  of  that  sustained  by  the  public  generally. 
*  *  *  If  an  elevated  railroad,  occupying  its  own  land  or  right 
of  way  except  where  it  crosses  public  streets,  is  carefully  con- 
structed and  operated,  no  recovery,  under  the  constitutional  pro- 
vision against  damaging  private  property  for  public  use,  can  be 
had  by  the  owner  of  property  located  near  tracks  because  of  the 
usual  noise,  vibration,  interference  with  light,  air,  and  view  nec- 
essarily attendant  upon  the  proper  operation  of  the  railroad  and 
suffered  by  such  owner  in  common  with  the  public  generally." 
The  court  in  its  opinion  says:  "There  was  no  charge  or  proof 
that  the  road  was  negligently  constructed  or  operated,  but  only 
that,  by  the  construction  and  operation  of  the  road  so  near  to  ap- 
pellant's property  and  across  the  public  street  there,  her  property 
was  damaged  for  public  use,  within  the  meaning  of  the  Constitu- 
tion, for  which  no  compensation  has  been  made,  and  for  which  she 
is  entitled  to  recover.  The  road  was  located  and  constructed  by  the 
company  in  accordance  with  lawful  authority  and  upon  its  own 
land  or  right  of  way,  and  not  in  any  public  street  or  alley,  except 
where  it  crosses  streets  or  alleys  by  authority  lawfully  granted. 
For  the  purposes  of  this  case  it  must  be  assumed,  from  the  rec- 
ord, that  it  was  carefully  constructed  and  carefully  operated, 
and  that  by  such  construction  and  operation  it  did  not  injuriously 
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affect  the  property  of  others,  or  the  property  in  question  of  the 
plaintiff,  any  more  than  any  such  property  would  be  affected  in 
any  case  by  the  construction  and  operation  of  such  road  so  near 
to  such  property.  Ashland  boulevard,  running  north  and  south 
in  front  of  plaintiff's  property,  was  100  feet  wide,  and  had  been 
paved  and. beautified  as  a  residence  street.  *  *  *  The  record 
shows  that  no  unusual  noise  or  vibration  of  plaintiff's  property 
was  caused  by  the  company  in  the  matter  complained  of.  Ac- 
cess to  her  property  from  any  public  street  was  not  cut  off  or  in- 
juriously affected.  In  short,  whatever  damages  were  sustained 
by  the  plaintiff  were  such,  and  only  such,  as  were  common  co 
the  public  generally.  In  Rigney  v.  City  of  Chicago,  102  111.  U 
this  court  allowed  a  recovery  against  the  city  for  damages  to  the 
plaintiff's  property  caused  by  the  construction  of  a  viaduct  on 
the  ground  that  it  cut  off  access  from  the  public  street  to  plain- 
tiff's property.  Here  there  has  been  no  direct  disturbance  of 
any  right,  public  or  private,  which  the  plaintiff  enjoys  in  con- 
nection with  her  property,  and  which  gives  to  it  an  additional 
value,  whereby  she  has  sustained  a  special  damage  in  excess  of 
that  sustained  by  the  public  generally.  The  damages  sued  for 
are  of  the  same  kind  and  character  as  those  sustained  by  the  pub- 
lic generally  in  the  ownership  of  property,  which  property  mav 
have  been  lessened  in  value  by  the  construction  and  operation  of 
the  road.  Noise,  the  obstruction  of  light  and  view,  are  neces- 
sary incidents  of  the  construction  and  operation  of  such  road^, 
and,  if  every  property  owner  could  recover  in  all  such  cases,  the 
making  of  public  improvements  would  become  practically  im- 
possible." 

The  case  of  Searle  v.  City  of  Lead,  10  S.  D.  312,  73  N.  W. 
101,  39  L.  R.  A.  345,  is  referred  to  and  relied  upon  by  the  ap- 
pellant as  sustaining  their  contention  in  the  case  at  bar,  but,  upon 
examination  of  that  case,  it  will  be  found  to  come  within  the 
rule  laid  down  in  Rigney  v.  City  of  Chicago,  supra,  and  that  it 
has  no  application  to  the  case  at  bar.  In  that  case  it  will  be  no- 
ticed from  an  examination  of  the  facts  stated  in  the  opinion  the 
city  was  threatening  to  raise  the  grade  of  the  street  3)4  feet  in 
front  of  plaintiff's  property,  and  that  the  raising  of  the  grade 
would  necessarily  physicially  interfere  with  the  plaintiff's  ease- 
ment or  right  of  ingress  and  egress  to  and  from  her  property  and 
either  compel  her  to  live  below  the  new  grade  with  a  stairway  or 
require  her  to  incur  the  expense  of  raising  her  building  to  the 
grade.  The  city,  therefore,  threatened  a  direct  physical  injun; 
to  plaintiff's  property  not  common  to  all  the  property  owners  of 
that  vicinity.  In  the  case  at  bar,  however,  there  is  no  all^tion 
that  the  plaintiff's  property  was  taken  or  any  easement  or  ap- 
puitenance  thereto  interfered  with,  or  that  the  plaintiff  had  suf- 
fered any  damage  or  injury  not  common  to  all  the  residents  of 
that  part  of   the   city.     Possibly  the   depreciation   in  plaintiff's 
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property  might  have  been  greater  in  degree  than  that  of  other 
owners  of  property  in  the  vicinity,  but  it  was  of  the  same  nature, 
and  did  not  physically  interfere  with  any  right,  easement,  or  ap- 
putenance  belonging  to  the  plaintiff's  property.  It  is  clear,  there- 
fore, that  in  no  view  of  the  case  were  the  facts  stated  by  the  plain- 
tiff in  his  complaint  sufficient  to  authorize  a  judgment  in  his  favor. 
The  facts  upon  which  this  action  is  based  were  before  this  court 
in  the  case  of  Hyde  v.  Railway  Go.,  24  S.  D.  386,  123  N.  W.  849. 
The  judgment  of  the  trial  court  is  affirmed. 

Corson,  J.,  concurs  specially. 


Coy  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  18,  1912.) 

[98  N.  E.  Rep.  1041.] 

Carriers — Injury  to  Passengers — Care  Required — Evidence. — plain- 
tiff was  compelled  to  ride  on  the  left-hand  running  board  because  of 
the  crowded  condition  of  the  car;  his  fare  being  taken  up  while 
standing  in  that  position.  As  the  car  came  to  an  elevated  junction 
point,  passengers,  in  accordance  with  their  custom,  began  to  rush  from 
the  running  board  on  which  plaintiff  was  standing  across  the  tracks 
to  an  elevated  train,  and'  several  of  the  passengers,  coming  forcibly 
toward  plaintiff,  broke  his  hold  on  the  stanchion  and  carried  him 
over  to  the  opposite  track,  where  he  fell,  injuring  himself.  There 
was  also  evidence  that  such  rushes  were  not  only  customary,  but 
could  have  been  prevented  by  the  construction  of  a  rail  along  the 
left-hand  side  of  the  cars,  or  by  a  fence  at  the  junction  point,  either 
of  which  was  feasible.  Held  to  show  actionable  negligence  on  the 
part  of  the  carrier. 

Carriers — Duty  to  Passengers.* — ^A  carrier  is  bound  to  protect  pas- 
sengers from  harmful  misconduct  on  the  part  of  other  passengers, 
so   far   as    the   same    may   be   reasonably   anticipated    and    guarded 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
protect  passengers  against  their  fellow  passengers,  see  extensive  note, 
6  R.  R.  R.  4a3,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  433;  first  foot-note  of 
Berry  v.  Carolina,  etc.,  R.  Co.  (N.  Car.),  42  R.  R.  R.  151,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  151;  St.  Louis,  etc.,  R.  Co.  v.  Bradley  (Ark.), 
41  R.  R.  R.  488,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  Kline  v.  Mil- 
waukee, etc.,  Co.  (Wis.),  41  R.  R.  R.  218,  64  Am.  &  Eng.  R.  Cas.,  N. 
S.,  218;  Louisville  &  N.  R.  Co.  v.  Renfro  (Ky.),  40  R.  R.  R.  707,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  707;  last  head-note  of  Hale  v,  Chesapeake 
&  O.  R.  Co.  (Ky.),  40  R.  R.  R.  157,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
157;  first  foot-note  of  Glennen  v.  Boston  Elec.  R.  Co.  (Mass.),  39 
R,  R.  R.  455,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  first  foot-note  of 
Jansen  v.  Minneapolis,  etc.,  R.  Co.  (Minn.),  39  R.  R.  R.  Ill,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  111. 
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against;  and  to  that  end  the  carrier  must  use  all  practicable  means, 
consistent  with  proper  efficiency  in  the  management  of  its  business, 
which  experience  or  due  consideration  of  the  circumstances  might 
suggest  to  prevent  the  occurrence  of  such  an  accident  as  happened. 

Carriers — Injuries  to  Passengers  —  Protectioxi — Evidence. — In  an 
action  for  injuries  to  a  street  car  passenger  by  being  pushed  from 
the  step  of  the  car  by  other  passengers  attempting  to  leave  it  in  a 
rush  to  make  connection  with  an  elevated  train,  evidence  that  it  was 
practicable  to  put  up  a  fence  at  the  junction  point  that  would  pre- 
vent passengers  from  crossing  the  track  to  take  the  elevated  trains 
at  that  point,  and  that  it  was  also  practicable  to  put  side  bars  on  the 
left-hand  side  of  the  cars,  which  would  prevent  passengers  from  get- 
ting off  on  that  side  as  they  did  ^nd  were  accustomed  to  do,  was  ad- 
missible. 

Report  from  Superior  Court,  Suffolk  County. 

Action  by  Frederick  W.  Coy  against  the  Boston  Elevated  Rail- 
way Company.  A  verdict  was  directed  for  defendant,  and  the 
case  reported.    Judgment  for  plaintiff  on  report. 

Wm,  P,  Meehan,    Chas,  H,  Donahue,   and  Wm.  T,   Atwood, 
all  of  Boston,  for  plaintiff. 
John  r.  Hughes,  of  Boston,  for  defendant. 

Morton,  J.  This  is  an  action  of  tort  to  recover  for  personal 
injuries  received  by  the  plaintiff  on  June  5,  1905,  while  a  pas- 
senger on  one  of  the  defendant's  cars.  At  the  close  of  the  evi- 
dence the  presiding  judge  directed  a  verdict  for  the  defendant, 
and  by  agreement  reported  the  case  "upon  all  the  evidence  that 
has  been  properly  admitted,  and  such  other  evidence,  if  any,  as 
has  been  offered  and  not  admitted  which  should  have  been  ad- 
mitted, and  no  other."  If  a  verdict  should  not  have  been  directed 
for  the  defendant  judgment  is  to  be  entered  for  the  plaintiff  for 
nineteen  hundred  dollars;  otherwise  judgment  is  to  be  entered 
on  the  verdict  for  the  defendant. 

[1]  We  think  that  the  plaintiff  is  entitled  to  judgment.  On 
the  day  of  the  accident  the  plaintiff  took  a  surface  car  at  the 
corner  of  Savin  and  Warren  streets,  Roxbury,  for  the  elevated 
station  at  Dudley  street  on  his  way  to  his  place  of  business  at 
Haverhill  street,  Boston.  The  seats  of  the  car  were  all  full  and 
there  was  no  room  on  the  right-hand  running  board  and  he  took 
a  place  on  the  left-hand  running  board  and  remained  there  till 
the  accident.  Other  passengers  also  got  onto  the  left-hand  run- 
ning board.  The  plaintiff  stood  between  the  second  and  third 
seats  from  the  rear,  holding  onto  a  stanchion,  alid  while  in  that 
position  paid  his  fare  to  the  conductor.  As  the  car  was  going 
round  the  loop  at  the  top  of  the  incline  which  led  up  to  the  Dud- 
ley street  station,  "passengers  began  to  make  a  rush  for  the  left- 
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hand  running  tx)ard  and  across  the  tracks  up  the  steps  to  the 
train  of  the  Elevated.  There  were  six  or  eight  made  the  dive 
all  at  once  in  front  of  the  witness  and  one  who  was  in  the  rear 
of  the  witness,  practically  in  the  rear,  as  the  witness  stood  at 
the  second  seat  from  the  rear,  came  against  him  with  such  force 
that  it  broke  his  hold  on  the  stanchion  and  he  was  thrown  clear 
over  to  the  opposite  track,  striking  on  his  left  shoulder  and  left 
hip/'  This  was  the  plaintiflF's  account  of  the  way  in  which  and 
the  circumstances  under  which  the  accident  happened.  Testi- 
mony from  other  witnesses  tended  to  show  that  it  was  the  prac- 
tice for  passengers  to  leave  the  car  hastily  at  or  near  the  point 
where  the  accident  occurred  and  cross  the  tracks  to  catch  the 
Elevated  train  that  might  be  standing  at  the  station.  They  did 
this  instead  of  waiting  for  the  car  to  come  to  a  stop  at  the  sta- 
tion a  little  farther  on.  The  manner  of  leaving  the  car  was  de- 
scribed by  diflFerent  witnesses  as  "hurriedly,"  "with  degrees  of 
violence  and  jostling,"  "more  or  less  of  a  rush."  One  witness 
testified  that  "he  had  seen  passengers  jump  from  the  running  rail 
[board]  to  the  track  and  cross  over  to  the  Elevated  trains;  that 
the  passengers  so  jumping  moved  very  quickly."  Another  wit- 
ness testified  that  "he  had  seen  passengers  at  that  point  jump  off; 
that  the  witness  had  seen  them  coming  in  contact  with  people  in 
doing  that,  and  had  seen  them  shove."  This  witness  on  cross- 
examination  said  that  it  "made  no  difference  whether  anyone  was 
standing  on  the  running  board.  They  brushed  right  by  them  and 
rushed  over  them  as  though  they  didn't  have  a  minute  to  live." 
The  estimates  in  regard  to  the  number  of  passengers  jumping 
off  varied  from  four  to  six  or  eight  or  ten  according  to  the  more 
or  less  crowed  condition  of  the  car.  As  to  the  frequency  with 
which  the  jumping  off  occurred.  One  witness  said  that  it  took 
place  "five  times  out  of  six;"  another,  that  "hardly  a  day  went 
by  *  *  *  but  they  would  jump;"  still  another,  that  "it  oc- 
curred every  time  he  went  there,  which  was  three  times  a  week ;" 
and  a  fourth,  that  "he  would  see  this  happen  nearly  every  morn- 
ing." The  evidence  tended  to  show  that  the  practice  had  con- 
tinued for  a  considerable  length  of  time. 

[2]  It  was  the  duty  of  the  defendant  to  protect  its  passengers 
from  harmful  misconduct  on  the  part  of  other  passengers  so 
far  as  the  same  could  be  reasonably  anticipated  and  guarded 
against,  and  to  that  end  to  use  all  practicable  means  consistent 
with  proper  efficiency  in  the  management  of  its  business  which 
experience  or  a  due  consideration  of  the  circumstances  might  sug- 
gest to  prevent  the  occurrence  of  such  an  accident  as  happened. 
Kelley  v.  Boston  Elev.  Ry.,  210  Mass.  454,  96  N.  E.  1031 ;  Glen- 
nen  v.  Boston  Elevated  Ry.,  207  Mass.  497,  93  N.  E.  700,  32  L. 
R.  A.  (N.  S.)  470;  Jackson  v.  Old  Colony  St.  Ry.,  206  Mass. 
477,  92  N.  E.  725,  30  L.  R.  A.  (N.  S.)  1046,  19  Ann.  Cas.  615; 
Beverley  v,  Boston  Elevated  Ry.,  194  Mass.  450,  80  N.  E.  507 ; 
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Kuhlen  v.  Boston  &  Northern  St.  Ry.,  193  Mass.  341,  79  N.  E. 
815,  7  L.  R.  A.  (N.  S.)  729,  118  Am.  St.  Rep.  516.  The  evi- 
dence tended  to  show  the  existence  of  a  practice  which,  if  it  was 
not  known  to  the  defendant,  should  have  been  known  to  it,  and 
which  reasonably  might  have  been  anticipated  as  likely  to  result 
in  such  an  accident  as  that  which  happened  to  the  plaintiff  and 
against  which  therefore  it  was  the  defendant's  duty  to  protect 
the  plaintiff  if  reasonably  practicable  to  do  so. 

[3]  As  bearing  on  that  the  plaintiff  offered  to  show  that  it 
was  practicable  to  put  up  a  fence  that  would  prevent  passengers 
from  crossing  the  track  to  take  the  elevated  cars,  and  that  that 
had  been  done  since  the  accident.  He  also  offered  to  show  that 
is  was  practicable  to  put  side  bars  on  the  left-hand  side  of  the 
cars  which  would  prevent  passengers  from  getting  off  on  that 
side  as  they  were  accustomed  to  do.  The  evidence  thus  offered 
was  excluded.  Subsequently  the  defendant  admitted  that  the 
construction  of  a  fence  was  physically  possible  and  practicable. 
We  do  not  see  why  the  evidence  was  not  admissible  for  the  pur- 
pose for  which  it  was  offered,  namely,  to  show  that  having  re- 
gard to  the  defendant's  business  it  was  practically  possible  at  the 
time  of  the  accident  to  have  side  bars  and  a  fence.  It  bore  di- 
rectly on  the  question  whether  in  view  of  the  practice  which  was 
shown  to  exist  and  of  which  the  defendant  was  bound  to  take 
notice,  the  defendant  had  done  all  that  was  practicable  to  pre- 
vent such  an  accident  as  occurred. 

The  case  of  Marr  v.  Boston  &  Maine  Railroad,  208  Mass.  446, 
94  N.  E.  692,  is  distinguishable  from  this  case.  In  that  case 
**there  was  no  evidence  that  on  previous  occasions  passengers 
had  jostled  or  pushed  each  other.''  What  occurred  in  the  pres- 
ent case  did  not  result  from  the  sporadic  act  of  a  single  indi- 
vidual, as  suggested  in  Glennen  v,  Boston  Elevated  Railway, 
supra,  which  the  defendant  had  no  reason  to  anticipate,  but  was 
due  to  a  practice  which  it  was  required  so  far  as  it  could  to  pre- 
vent and  guard  against. 

It  is  not  contended  that  the  plaintiff  was  not  a  passenger  or  not 
in  the  exercise  of  due  care. 

The  result  is  that  we  think  that  a  verdict  should  not  have  been 
directed  for  the  defendant,  and  in  accordance  with  the  terms  of 
the  report  the  entry  will  be:  Judgment  for  the  plaintiff  for 
$1,900. 

So  ordered. 
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(two  cases.) 

(Supreme  Judicial   Court   of   Massachusetts,   Suffolk,  June   4,   1912.) 

[98  N.  E.  Rep.  1048.] 

Carriers — Carriage  of  Passengers — ^Injuries — Contributory  Negli- 
gence.*— That  a  passenger  left  her  seat  and  walked  to  the  door  as 
the  car  approached  her  station,  and,  on  a. lurch  of  the  car  throwing 
her  against  the  door,  involuntarily  put  her  hand  on  it  to  steady  her- 
self, resulting,  on  the  door  being  opened,  in  her  hand  being  caught 
between  the  side  of  the  door  and  the  jamb,  is  not  conclusive  of  con> 
tributory  negligence. 

Carriers  —  Carriage  of  Passengers  —  Injuries  —  Negligence.t — ^The 
jury  might  find  that  the  lurching  of  a  car  as  it  approached  a  station 
should  have  operated  as  a  warning  to  the  carrier's  servant  in  charge 
of  the  door  that  passengers  coming  to  it  to  leave  the  car  might  be 
thrown  against  it,  as  regards  the  question  of  negligence  of  such  serv- 
ant in  opening  the  door  at  such  time,  catching  between  it  and  the 
jamb  the  hand  of  such  a  passenger. 

Carriers — Carriage  of  Passengers  —  Negligence  —  Evidence. — The 
part  of  the  carrier's  rule  that  ''passengers  should  be  induced  to  leave 
the  car  by  the  side  doors"  was  competent,  as  tending  to  show  the 
necessity  of  care  in  opening  a  door  by  which  passengers  were  ex- 
pected to  go  out,  in  doing  which  the  hand  of  a  passenger,  thrown 
against  it  by  a  lurch  of  the  car,  was  caught  between  the  side  of 
the  door  and  the  jamb. 

Appeal  and  Error — Reservation  of  Grounds  of  Review — Exceptions 
— ^Admission  of  Evidence. — Testimony  having  been  admitted  with- 
out exception,  the  question  of  whether  it  was  proper  may  not  be 
considered. 

Trial— Question  for  Jury — Conflict  in  Testimony  of  Witness. — 
Whether  the  earlier  or  later  statements  of  a  witness  shall  be  be- 
lieved is  for  the  jury  to  determine. 

•For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  stand  in  a  moving  car 
without  necessity,  see  foot-note'  of  Krumm  v.  St.  Louis,  etc.,  R. 
Co.  (Ark.),  9  R.  R.  R.  821,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  where 
all  those  preceding  it  are  collected;  last  foot-note  of  St.  Louis,  etc., 
Ry.  Co.  V.  Hartung  (Ark.).  37  R.  R.  R.  142,  60  Am.  &  Eng.  R.  Cas., 
X.  S.,  142;  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Gilbreath  (Ark.), 
32  R.  R.  R.  201,  55  km.  &  Eng.  R.  Cas..  N.  S.,  201. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  of  passengers  with  respect  to  the  opening  and 
closing  of  car  doors,  see  extensive  note,  4  R.  R.  R.  227,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  227;  first  foot-note  of  Kearney  v.  Oregon  R.  & 
Nav.  Co.  (Ore.),  41  R.  R.  R.  172,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 
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Evidence — Parol  Evidence — Purpose  of  Rules. — Rules  not  being 
ambiguous,  testimony  as  to  what  cases  they  were  intended  to  cover 
is  inadmissible. 

Evidence — Expert  Testimony — Hsrpothetical  Questions.— A  hypo- 
thetical question  to  an  expert  may  include  such  material  facts  as 
counsel  deemed  to  be  proved  or  expected  to  be  proved,  and  need  not 
include  others;  it  being  for  the  jury  to  say  what  facts  were  proved. 

Damages — Personal  Injuries — Disease. — Not  only  if  one's  taber- 
culosis  was  directly  caused  by  an  accident,  or  if  it  was  induced  with- 
out any  other  intervening  cause  by  her  weakened  condition  or  her 
loss  of  blood,  itself  directly  caused  by  the  accident,  would  it  be  an 
element  of  damages  in  an  action  for  her  injuries  from  the  accident, 
but  so,  also,  if  at  the  time  oi  her  injuries  there  were  germs  of  tu- 
berculosis in  her  system,  and  the  direct  consequence  of  her  injuries 
was  to  lessen  her  general  health,  and  cause  weakness,  and  reduce 
her  power  of  resistance  to  the  toxic  effect  of  the  germs,  and  solely 
by  reason  thereof  the  tuberculosis,  which  had  been  merely  latent  in 
her  system,  became  developed  into  an  existing  disease,  though  other- 
wise, perhaps,  if  her  tuberculosis  came  from  germs  introduced  into 
her  system  after  she  had  sustained  the  injuries,  or  by  the  operation 
of  some  other  subsequent  and  independent  cause,  though  the  dis- 
ease would  not  have  developed  but  for  her  physical  condition  having 
been  weakened  and  her  power  of  resistance  diminished  by  those  in- 
juries. 

Exceptions  from  Superior  Court,  Suffolk  County ;  Nathan  D. 
Pratt,  Judge. 

Two  actions,  one  by  Julia  J.  Larson,  and  the  other  by  Canute 
B.  Larson,  her  husband,  both  against  the  Boston  Elevated  Rail- 
way Company,  for  damages  from  injuries  to  plaintiff  Julia  by 
her  hand  being  caught  between  the  side  door  of  defendant's  car. 
in  which  plaintiffs  were  riding  as  passengers,  and  the  jamb  into 
which  the  door  opened.  There  were  verdicts  for  plaintiffs,  and 
defendant  brings  exceptions.     Exceptions  overruled. 

Defendant's  rule  91  is  as  follows: 

"Gates  and  Doors.  Rule  9L  Every  precaution  must  be  taken 
to  avoid  accidents.  Gates  and  side  doors  must  never  be  opened 
so  that  passengers  can  aboard  or  leave  a  moving  train,  nor  must 
trains  ever  be  started  until  gates  and  side  doors  have  been  properly 
closed  and  all  necessary  signals  given.  In  all  cases  of  doubt  adopt 
the  safe  course.  Great  care  must  be  used  in  operating  gates  and 
doors  so  that  passengers  will  not  be  struck  or  their  clothing  caught 
by  same.  Passengers  should  be  induced  to  leave  car  by  the  side 
doors  and  enter  by  the  end  doors,  provided  doors  and  gates  stop 
abreast  of  the  same  place  on  station  platform.  Passengers  wish- 
ing to  leave  train  must  be  allowed  to  do  so  before  others  are  per- 
mitted to  board." 
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Its  rule  99,  of  which  there  was  introduced  only  the  paragraph 
commencing  "always  face  the  door,"  is  as  follows : 

"99.  Car  Doors.  During  cold  or  stormy  weather  guards  and 
brakemen  must  be  careful  to  keep  the  doors  of  the  cars  closed 
as  much  as  possible.  Open  the  door  of  the  front  car  in  your 
charge  first  and  the  door  of  the  rear  car  afterwards,  at  all  times, 
and  close  the  door  of  the  rear  car  first  and  the  forward  one  aft- 
erwards, so  as  to  cause  as  little  draft  as  possible  through  the 
trains." 

**Always  face  the  door  when  closing  it  in  order  to  avoid  shut- 
ting it  against  a  person's  hand  or  clothing;  never  slam  the  door 
but  use  care  to  open  and  shut  it  noiselessly." 

F.  /.  V ,  Dakin  aCnd  Damon  E.  Hall,  both  of  Boston,  for  plain- 
tiffs. 
Cyrus  Brewer,  of  Boston,  for  defendant. 

Sheldon,  J.  [1]  The  jury  had  a  right  to  find  that  the  female 
plaintiff  was  in  the  exercise  of  due  care  and  had  not  assumed 
the  risk  of  the  accident  which  happened.  The  fact  that  she  had 
left  her  seat  and  walked  to  the  door  of  the  car  as  it  approached 
the  station  was  not  decisive  against  her.  Barden  v.  Boston,  Clin- 
ton &  Fitchburg  R.  R.,  121  Mass.  426;  Worthen  v.  Grand  Trunk 
Ry.,  125  Mass.  99.  Her  putting  her  hand  upon  the  door  was  an 
involuntary  act  done  to  steady  herself  when  the  lurch  of  the  car 
threw  her  against  the  door.  This  presented  a  question  for  the 
jury. 

[2]  There  was  also  evidence  of  negligence  on  the  part  of  the 
defendant.  It  is  not  claimed  that  the  lurch  of  the  car,  however 
violent  and  unexpected,  constituted  such  negligence;  but  the  jury 
might  find  that  it  should  have  operated  as  a  warning  to  the  de- 
fendant's servant  in  charge  of  the  door  that  passengers  who  had 
come  or  were  coming  to  it  for  the  purpose  of  leaving  the  car 
might  be  thrown  against  it  and  involuntarily  might  seize  any 
support  within  their  reach.  If  the  person  so  in  charge  was  the 
brakeman  at  the  rear  of  the  car,  as  reasonably  might  have  been 
inferred,  the  argument  in  favor  of  the  plaintiff  was  strengthened. 
McGlinchy  v.  Boston  Elev.,  206  Mass.  7,  91  N.  E.  882.  The 
reasoning  in  that  case  is  closely  applicable  to  the  case  at  bar. 

[3]  The  admission  in  evidence  of  the  defendant's  rules  91  and 
99  was  excepted  to.  That  part  of  rule  91  which  states  that  "pas- 
sengers should  be  induced  to  leave  the  car  by  the  side  doors"  was 
plainly  competent.  It  tended  to  show  the  necessity  of  care  in 
opening  the  door  in  question,  by  which  passengers  were  expected 
to  go  out.  Nor  was  the  rest  of  the  rule  clearly  inapplicable  to 
the  case  presented,  especially  as  the  exceptions  do  not  show  at 
what  stage  of  the  trial  the  rules  were  offered  and  admitted. 
Crowley  v.  Boston  Elev.,  204  Mass.  241,  246,  90  N.  E.  532.  Only 
45  R  R  R— 29 
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the  second  paragraph  of  rule  99  was  admitted.  This  was  not 
incompetent  for  similar  reasons.  Both  of  these  rules  on  their 
face  applied  to  all  the  doors  of  the  car. 

[4]  The  testimony  as  to  verbal  instructions  or  directions  given 
by  the  defendant  to  the  servants  as  to  the  operation  of  the  doors 
was  admitted  without  exception,  and  it  is  not  necessary  to  con- 
sider the  question  which  was  left  undecided  in  Crowley  v,  Bos- 
ton Elev.,  ubi  supra.  It  was  perhaps  intimated  in  Lindenbaum 
V,  N.  Y.,  N.  H.  &  H.  R.  R.,  197  Mass.  314,  324,  84  N.  E.  129, 
that  published  rules  might  be  modified  by  oral  instructions ;  but 
the  question  whether  the  doctrine  of  Stevans  v,  Boston  Elev., 
184  Mass.  476,  69  N.  E.  338,  firmly  settled  as  it  now  is  in  our 
decisions,  should  be  extended  to  cover  all  verbal  instructions 
given  by  a  superior  officer  or  an  instructor  to  an  inferior  serv- 
ant, has  not  been  passed  upon  by  the  court,  and  is  not  now  pre- 
sented. 

[5,  6]  We  cannot  say  that  Pasho's  testimony  on  cross-exami- 
nation and  on  his  redirect  examination  had  as  matter  of  law  the 
effect  of  annulling  his  testimony  as  to  the  oral  instructions  abont 
which  he  testified.  It  was  for  the  jury  to  settle  the  fact  Cam- 
eron V.  New  Eng.  Tel.  &  Tel.  Co.,  182  Mass.  310,  65  N.  E.  385; 
Tupper  V.  Boston  Elev.,  204  Mass.  151,  90  N.  E.  422.  The  jury 
could  believe  his  earlier  rather  than  his  later  statements.  He  wa^ 
not  allowed  to  say  what  doors  or  what  cases  the  rules  in  evi- 
dence were  intended  to  cover.  This  was  right.  The  rules  were 
not  ambiguous,  and  spoke  for  themselves.  Any  oral  modification 
or  explanation  of  the  rules  given  to  the  operators  were  not  ex- 
cluded. 

[7]  It  was  not  wrong  to  admit  the  hypothetical  question  put 
to  Dr.  Hawes.  The  question  could  properly  include  what  ma- 
terial facts  the  counsel  deemed  to  be  proved  or  expected  to  be 
proved,  and  need  not  include  others.  It  would  be  for  the  jur)' 
to  say  what  facts  were  proved.  Hunt  v.  Lowell  Gaslight  Co.,  ^ 
Allen,  169,  85  Am.  Dec.  697 ;  McCarthy  v.  Boston  Duck  Co.. 
165  Mass.  165,  166,  42  N.  E.  568;  Bumside  v.  Everett,  186  Mass. 
4,  6,  71  N.  E.  82. 

[8]  If  the  plaintiff's  tuberculosis  had  been  directly  caused  by 
this  accident,  it  would  of  course  have  been  an  element  of  dam- 
ages. So,  if  it  were  induced  without  any  other  intervening  cause 
by  her  weakened  condition  or  her  loss  of  blood,  itself  directly 
caused  by  the  accident,  the  same  would  be  true.  And  if  at  the 
time  of  her  injuries  there  were  germs  of  tuberculosis  in  her  sys- 
tem, and  if  the  direct  consequence  of  her  injuries  was  to  lessen 
her  general  health  and  cause  weakness  and  reduce  her  power  of 
resistance  to  the  toxic  effect  of  these  germs,  and  if  solely  b} 
reason  thereof  the  tuberculosis  which  had  been  merely  latent  in 
her  system  became  developed  into  an  existing  disease,  as  on  the 
evidence  the  jury  were  warranted  in  finding,  they  would  then 
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have  a  right  to  find  that  the  tuberculosis  was  a  direct  and  im- 
mediate result  of  her  injuries  and  to  assess  damages  therefor. 
Coleman  v.  N.' Y.,  N.  H.  &'H.  R.  R.,  106  Mass.  160,  178;  Derry 
V.  Flitner,  118  Mass.  131,  133;  McGarrahan  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  171  Mass.  211,  50  N.  E.  610;  Rooney  v,  N.  Y.,  N.  H 
&H.  R.  R.,  173  Mass.  222,  53  N.  E.  435;  Sullivan  v.  Boston 
Elev.,  185  Mass.  602,  71  N.  E.  90;  Weber  z\  Third  Avenue  R. 
R.,  12  App.  Div.  512,  42  N.  Y.  Supp.  789;  Dickson  v.  Hollister, 
123  Pa.  309;  Baltimore  City  Ry.  v.  Kemp.  61  Md.  74;  Beau- 
champ  V.  Saginaw  Mining  Co.,  50  Mich.  163,  15  N.  W.  65,  45 
Am.  Rep.  30 ;  Louisville  &  Nashville  R.  R.  v.  Jones,  83  Ala:  376, 
3  South.  902;  Louisville,  New  Albany  &  Chicago  Ry.  v.  Falvey, 
104  Ind.  409,  426,  3  N.  E.  389,  4  N.  E.  908;  Seckinger  v.  Phili- 
bert  Mfg.  Co.,  129  Mo.  590,  31  S.  W.  957;  Neff  v.  Cameron, 
213  Mo.  350,  365,  111  S.  W.  1139,  18  L.  R.  A.  (N.  S.)  320,  127 
Am.  St.  Rep.  606;  Ross  v.  Great  Northern  Ry.,  101  ilinn.  122, 
111  X.  W.  951;  People's  Ry.  v.  Baldwin,  7  Pennewill  (Del.) 
383,  72  Atl.  979 ;  Crane  Elevator  Co.  v,  Lippert,  63  Fed.  942,  1 1 
C.  C.  A.  521.  If,  however,  her  tuberculosis  came  from  germs 
introduced  into  her  system  after  she  had  sustained  these  inju- 
ries, or  by  the  operation  of  some  other  subsequent  and  independ 
ent  cause,  then,  even  though  the  disease  would  not  have  devel- 
oped and  manifested  itself  but  for  her  physical  condition  having 
been  weakened  and  her  power  of  resistance  diminished  by 
those  injuries,  it  well  may  be  that  she  could  recover  no  damages 
for  that  sickness  and  its  consequences.  Raymond  v,  Haverhill, 
168  Mass.  382,  47  N.  E.  101 ;  Snow  v,  N.  Y.,  N.  H.  &  H.  R.  R., 
185  Mass.  321,  70  N.  E.  205;  Scheffer  v.  Railroad,  105  U.  S. 
249,  26  L.  Ed.  1070.  But  no  such  claim  as  that  last  suggested 
was  made  here.  The  defendant's  contention  was  and  is  that 
the  evidence  as  to  tuberculosis  was  wrongly  admitted  and  that 
no  damages  should  be  allowed  by  reason  thereof,  and  that  con- 
tention cannot  be  sustained.  The  judge  clearly  and  plainly  in- 
structed the  jury  to  allow  no  such  damages  unless  they  were 
satisfied  that  the  tuberculosis  was  the  direct  and  immediate  re- 
sult of  the  plaintiff's  original  injuries.  As  to  this,  the  defend- 
ant's only  exception  was  to  the  refusal  of  the  instructions  for 
which  it  asked.  These  requests,  so  far  as  not  given,  were  prop- 
erly refused. 

The  other  exceptions  either  have  been  waived  or  require  no 
discussion. 

Exceptions  overruled! 
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(Supreme   Court   of   North   Carolina,   May   28,   1912.) 

[75   S.    E.   Rep.   25.]* 

Carriers  —  Passengers  —  Ejection  —  Grounds.* — A  passenger,  who 
purchases  a  mileage  book  and  signs  his  name  to  the  contract,  therein 
stipulating,  "Issued  in  exchange  for  proper  number  of  coupons  from 
and  valid  only  when  presented  on  train  in  connection  with  inter- 
changeable mileage  ticket,"  and  who  presents  the  book  to  an  agent 
who  gives  him  the  usual  exchange  ticket,  must  on  the  demand  of  the 
conductor  present  the  book  when  presenting  the  exchange  ticket, 
and  where  he  refuses  to  do  so  he  may  be  ejected,  using  only  neces- 
sary  force. 

Clark,  C.  J.,  and  Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg  County;  Adams, 
Judge. 

Action  by  E.  L.  Mason  against  the  Seaboard  Air  Line  Rail- 
way and  another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

This  issue  was  submitted  to  the  jury :  "Was  the  plaintiff  a 
passenger  on  the  defendant's  train,  as  alleged  in  the  complaint." 
Answer:    "No."    There  was  a  judgment  for  the  defendants. 

Tillett  &  Guthrie  and  Stezvart  &  McRae,  for  appellant. 
Burwell  &  Cansler  and  R,  S,  Hutchison,  for  appellees. 

Brown,  J.  The  question  presented  by  this  appeal  and  raised 
by  the  several  assignments  of  error  is  whether  the  plaintiff  was 
a  passenger  upon  the  defendant's  train  and  unlawfully  ejected. 
It  is  admitted  that  he  was  ejected  by  the  conductor  under  direct 
orders  from  the  authorities  of  the  defendant,  and  it  is  not  con- 
tended that  there  is  any  evidence  that  the  said  ejection  was  ac- 
companied with  undue  force.  There  is  no  evidence  of  rudeness, 
insult,  or  other  unnecessary  force  used  in  expelling  the  plaintiff 
from  the  train.    The  facts  are  practically  undisputed. 

The  plaintiff  purchased  of  the  defendant  a  mileage  book  at  the 

♦For  the  authorities  in  this  series  on  the  right  to  eject  passengers 
for  failure  to  present  a  proper  ticket  and  refusal  to  pay  fare,  see 
foot-note  of  Missouri,  etc.,  R.  Co.  v.  Smith  .(Ind.  Ter.),  21  R.  R.  R- 
688,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  688,  where  all  those  preceding  it 
are  collected;  first  foot-note  of  Central  of  Georgia  R.  Co.  v.  Bayley 
(Ala.).  42  R.  R.  R.  307,  65  Am.  &  Eng.  R.  Cas.,  N.  S..  307;  foot-note 
of  Daley  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  40  R.  R.  R.  165.  63  .^m. 
&  Eng.  R.  Cas.,  N.  S.,  165;  last  paragraph  of  first  foot-note  of  Hous- 
ton, etc.,  R.  Co.  V.  Lee  (Tex.),  39  R.  R.  R.  742.  62  Am.  &  Eng.  R- 
Cas.,    N.   S.,   742. 
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rate  of  two  cents  per  mile.  He  signed  his  name  to  the  contract 
contained  in  it.  On  April  14,  1910,  he  was  a  passenger  from 
Charlotte  to  EUenboro  on  the  defendant's  road.  He  had  pre- 
sented his  mileage  book  to  the  agent  at  Charlotte,  who  pulled  the 
proper  number  of  coupons  to  cover  the  distance,  and  gave  him 
the  exchange  ticket.  On  his  trip  he  exhibited  both  the  rnileage 
book  and  the  ticket  to  the  conductor  and  completed  his  journey. 
On  the  return  trip  the  same  afternoon,  he  presented  his  mileage 
book  to  the  agent,  who  pulled  his  mileage  and  gave  him  the  usual 
exchange  ticket.  When  the  conductor  asked  him  for  his  ticket, 
he  handled  him  the  exchange  ticket,  and  upon  being  asked  for 
his  mileage  book  in  order  that  the  conductor  might  compare  the 
exchange  ticket  with  the  book,  the  plaintiff  refused  to  exhibit 
his  book,  but  stated  to  the  conductor  that  he  had  it  in  his  vest 
pocket,  and  repeatedly  declined  to  let  the  conductor  see  it. 

The  evidence  of  the  plaintiff  itself  discloses  that  the  conductor 
time  and  again  requested  him  to  show  his  mileage  book,  telling 
him  the  exchange  ticket  was  not  good  for  passage  without  it,  and 
that  he  would  be  compelled  to  put  him  off.  The  conductor  wired 
the  general  passenger  agent  for  instructions,  and  received  a  re- 
ply ordering  him  to  put  the  plaintiflF  off  the  train  if  he  refused 
to  comply  with  the  conditions  of  his  mileage  book  and  exhibit  it 
to  the  conductor  in  connection  with  the  exchange  ticket.  The 
conductor  showed  this  message  to  the  plaintiff,  who  still  refused 
to  show  his  mileage  book,  although  he  had  it  in  his  vest  pocket, 
whereupon  the  conductor  put  the  plaintiff  off  the  train  at  the 
depot  in  Lincolnton.  The  plaintiff  hired  a  vehicle,  drove  to  Gas- 
tonia,  and  came  over  to  Charlotte  on  another  road,  reaching  there 
three  hours  later  than  he  would  have  done  had  he  remained  on 
the  defendant's  train. 

The  court  charged  the  jury,  in  effect,  that  if  they  believed  the 
evidence  in  the  case,  the  plaintiff  was  not  a  passenger  on  the  de- 
fendant's train,  and  therefore  was  not  entitled  to  recover. 

In  considering  this  question,  it  is  well  to  bear  in  mind  that  the 
rate  fixed  by  law  for  the  sale  of  tickets  upon  common  carriers  is 
23/2  cents  per  mile,  while  mileage  books  are  voluntarily  sold  by 
the  railroad  companies  at  the  rate  of  2  cents  per  mile.  It  should 
also  be  borne  in  mind  that  the  Legislature  has  no  power  to  re- 
quire the  railroads  to  sell  mileage  books  at  a  less  rate  than  that 
fixed  for  ordinary  tickets.  This  has  been  settled  finally  by  the 
Supreme  Court  of  the  United  States  in  Lake  Shore  Ry.  v.  Smith, 
173  U.  S.  684,  19  Sup.  Ct.  565,  43  L.  Ed.  858 ;  and  to  the  same 
effect  are  the  decisions  of  the  state  courts  of  Virginia,  New  York, 
and  others.  Anderson  v.  Railway,  106  Va.  61,  55  S.  E.  572,  7 
L.  R.  A.  (N.  S.)  1086,  117  Am.  St.  Rep.  983,  9  Ann.  Cas.  1124; 
Beardsley  v.  Railway,  162  N.  Y.  230,  56  N.  E.  488. 

So  it  must  be  conceded  that  the  mileage  book  is  a  special  con- 
tract of  carriage  between  the  carrier  and  the  passenger,  signed  by 
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the  passenger,  and  made  in  consideration  of  a  reduced  rarte  of 
transportation,  voluntarily  granted  by  the  railroad  in  considera- 
tion of  the  quantity  of  transportation  purchased.  Under  such 
conditions  the  parties  to  the  contract  can  incorporate  in  it  such 
terms  and  conditions  as  they  have  mutually  agreed  upon.  In  re- 
spect to  such  contracts  it  may  therefore  be  stated,  as  a  general 
rule,  that  the  passenger  is  entitled  only  to  those  ri^ts  which  the 
ticket  confers,  and  is  bound  himself  to  perform  the  obligations 
which  the  ticket  imposes  upon  him.  Hutchinson  on  Carriers, 
§  1053,  where  the  author  cites  a  great  array  of  cases  from  the 
federal  and  state  courts  in  support  of  his  text. 

In  discussing  a  case  similar  to  this,  the  Supreme  Court  of 
Georgia  says :  "The  plaintiff  paid  a  special  fare  under  a  special 
contract.  The  defendant  agreed  that  the  plaintiff  might  travel 
for  a  fare  which  is  not  the  full  fare  the  law  allowed,  and  the  de- 
fendant had  a  right  to  impose  such  conditions  as  they  saw  fit." 
To  the  same  effect  is  Bitterman  v.  Railroad,  207  U.  S.  205,  28 
Sup.  Ct.  91,  52  L.  Ed.  171,  12  Ann.  Cas.  693;  Mosher  v.  Rail- 
road, 127  U.  S.  390,  8  Sup.  Ct.  1324,  32  L.  Ed.  249;  Boylan  v. 
Railroad,  132  U.  S.  146,  10  Sup.  Ct.  50,  33  L.  Ed.  290;  Watson 
V.  Railroad,  104  Tenn.  194,  56  S.  W.  1024,  49  L.  R.  A.  454. 

The  consensus  of  all  the  authorities,  without  a  single  exception 
so  far  as  we  have  been  able  to  find,  is  that  by  accepting  such  a 
contract  at  a  reduced  rate  when  he  has  the  opportunity  to  pur- 
chase the  usual  and  ordinary  ticket,  the  passenger  enters  into  a 
contract  with  the  carrier  different  from  that  implied  by  law  upon 
the  purchaser  of  an  ordinary  ticket  at  full  rate  of  fare.  The 
purchaser  is  bound  in  such  cases  by  the  terms  of  the  contract, 
and  is  entitled  to  its  advantages  of  reduced  fare. 

The  right  of  common  carriers  to  attach  special  conditions  and 
limitations  to  tickets  issued  at  reduced  rates  seems  to  have  been 
settled  by  the  decisions  of  this  court.  Rose  v.  Railroad,  106  X. 
C.  168,  11  S.  E.  526;  Pickens  v.  Railroad,  104  N.  C.  312,  10  S. 
E.  556. 

The  validity  of  this  mileage  contract  was  passed  upon  and  up- 
held by  this  court  in  an  opinion  by  Mr.  Justice  Hoke  in  Harvey 
V.  Railway  Co.,  153  N.  C.  567,  69  S.  E.  627,  in  which  it  is  held 
that:  "A  railroad  mileage  book  is  a  contract  of  carriage  with 
the  purchaser  or  lawful  holder,  subject  to  certain  restrictive  stip- 
ulations, for  the  wrongful  breach  of  which  the  holder  may  be 
expelled  from  the  company's  train."  This  case  is  cited  and  ap- 
proved in  Dorsett  v.  Railway  (at  the  last  term  of  this  court)  156 
N.  C.  441,  72  S.  E.  491.  In  both  of  these  cases  the  railroad  com- 
panies were  held  liable  for  violation  of  this  very  contract  These 
identical  questions  have  also  been  recently  passed  upon  in  Des- 
portes  V.  Railway,  87  S.  C.  160,  69  S.  E.  148;  Perry  v.  Railroad, 
9  Ga.  App.  260,  70  S.  E.  1122;  B.  &  O.  R.  R.  v.  Evans,  169  Ind. 
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410,  82  N.  E.  773;  So.  Ry.  v.  De  Saussur,  116  Ga.  53,  42  S.  E. 
479;  Harris  v.  Railroad,  77  N.  J.  Law,  278,  72  Atl.  50. 

It  is  immaterial  whether  the  plaintiff  read  this  ticket,  or  not, 
for  he  knew  of  its  conditions  and  complied  with  them  on  his  trip 
in  the  morning.  It  was  his  own  folly  that  he  refused  willfully 
and  unnecessarily  to  comply  with  them  on  his  return  in  the  after- 
noon. The  plaintiff  admitted  that  he  had  his  mileage  book  in  his 
vest  pocket,  and  boastingly  refused  to  produce  it.  French  v. 
Trans.  Co.,  199  Mass.  433,  85  N.  E.  424,  19  L.  R.  A.  (N.  S.) 
1006,  127  Am.  St.  Rep.  506;  Reed  v.  Railroad  (Tex.  Civ.  App.) 
SO  S.  W.  432.  Assuming,  for  the  sake  of  the  argument  only,  that 
we  have  the  right  to  pass  upon  the  reasonableness  of  such  reg- 
ulation, we  are  unable  to  see  any  great  hardship  imposed  upon 
a  passenger  who  desires  to  save  a  half  cent  per  mile  in  traveling 
to  require  him  to  produce  his  mileage  book  in  connection  with 
the  exchange  ticket.  It  is  a  well-known  fact  that  the  last  General 
Assembly  thoroughly  investigated  this  question,  and  refused  to 
interfere,  even  if  it  had  the  power.  This  regulation  is  devised 
to  prevent  impositions  upon  the  railroad  companies.  As  stated 
in  the  argument  in  this  case,  if  the  passenger  was  not  required 
to  exhibit  his  mileage  book  to  the  conductor,  but  only  the  ex- 
change ticket,  he  could  secure  many  exchange  tickets  at  the  rail- 
road station  and  easily  sell  them  at  a  small  profit.  Contract  of 
mileage  is  a  personal  one  and  not  assignable  by  its  very  terms, 
and  were  it  not  for  this  regulation,  the  railroad  company  would 
be  utterly  unable  to  prevent  one  person  from  traveling  on  the 
mileage  book  of  another.  It  is  useless  to  discuss  the  utility  of 
this  regulation,  because  it  seems  to  be  universally  held  that,  if  the 
passenger  accepts  the  reduced  rate,  he  must  take  with  it  these 
conditions  which  the  carrier  attaches  to  it.  We  find,  however, 
in  the  books  a  great  many  regulations  not  a  whit  more  unrea- 
sonable than  this,  which  have  been  sustained  by  the  courts.  Reed 
t/.  Railroad  (Tex.  Civ.  App.)  50  S.  W.  432;  Railroad  v.  Barlow, 
104  Ga.  213,  30  S.  E.  732,  69  Am.  St.  Rep.  166;  Wenz  v.  Rail- 
road, 108  Ga.  290,  33  S.  E.  970;  Eastman  v.  Railroad,  70  N.  H. 
240,  46  Atl.  54 ;  England  v.  Railroad,  32  Tex.  Civ.  App.  86,  73 
S.  W.  24;  McRae  v.  Railroad,  88  N.  C.  526,  43  Am.  Rep.  745; 
Railroad  v,  Hudson,  117  Ky.  995,  80  S.  W.  454;  Dangerfield  v. 
Railroad,  62  Kan.  85,  61  Pac.  405;  Boling  v.  Railroad,  189  Mo. 
219,  88  S.  W.  35. 

From  an  unbroken  line  of  authorities  we  are  of  opinion  that 
the  refusal  of  the  plaintiff  to  present  his  mileage  book  in  connec- 
tion with  the  exchange  ticket  by  the  express  terms  of  the  con- 
tract disentitles  the  plaintiff  to  ride  as  a  passenger  upon  the  train. 
It  was  not  optional  with  the  conductor  to  waive  any  such  viola- 
tion, and  he  did  not  waive  it,  for  he  required  the  plaintiff  to  per- 
form it  that  very  morning,  and  the  plaintiff  voluntarily  acknowl- 
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edged  his  duty  to  perform  it  by  producing  the  mileage  book  when 
demanded. 

It  is  contended  by  the  plaintiff  that  the  conductor  should  have 
returned  to  him  the  exchange  ticket.  The  question  involved  in 
this  case  is  not  the  value  of  that  exchange  ticket,  but  the  right 
of  the  plaintiff  to  continue  as  a  passenger  on  the  defendant's 
train  when  he  willfully  and  obstinately  refused  to  produce  his 
mileage  book  in  violation  of  the  very  contract  which  he  had 
signed,  a  part  of  which  reads  as  follows:  "Good  for  Continuous 
Passage  to  Destination,  Commencing  Only  on  Date  Stamped  on 
Back  Hereof.  Issued  in  Exchange  for  proper  number  of  Cou- 
pons from  and  Valid  Only  when  presented  on  train  in  connec- 
tion with  Interchangeable  Mileage  Ticket."  This  ex- 
change ticket  was  absolutely  valueless  without  the  production 
of  the  mileage  book,  and  did  not  entitle  the  passenger  to  trans- 
portation. The  failure,  therefore,  of  the  conductor  at  the  time 
to  return  it  to  the  plaintiff  certainly  could  not  entitle  the  plain- 
tiff to  ride  upon  the  train  when  he  still  repeatedly  refused  to 
produce  his  mileage  book  in  connection  with  it.  The  identical 
point  is  decided  by  the  Supreme  Court  of  Minnesota  in  Rahilly 
V,  Railroad,  66  Minn.  153,  68  N.  W.  853,  wherein  it  is  said:  *'\Ve 
are  all  agreed  that,  even  if  the  conductor  had  no  right  to  take  up 
the  ticket,  this  would  not  give  the  plaintiff  any  right  to  refuse  to 
pay  his  fare  until  and  unless  the  ticket  was  returned.  Having 
no  right  to  ride  on  the  ticket,  it  was  his  duty  to  pay  the  fare,  or 
leave  the  train,  and  then  pursue  his  own  remedy  against  the  de- 
fendant for  wrongfully  withholding  the  ticket  from  him."  To 
the  same  effect  is  Elliot  v.  Railway,  145  Cal.  441,  79  Pac.  420, 
68  L.  R.  A.  393,  in  which  it  is  said :  "It  is  further  contended 
that  the  defendant  could  not,  while  retaining  the  void  ticket, 
offered  by  plaintiff,  legally  demand  the  delivery  of  any  other 
ticket  or  the  payment  of  fare,  and  could  not  legally  eject  plain- 
tiff for  failure  to  comply  with  such  demand.  As  already  stated 
in  our  discussion  of  the  findings  of  the  court  on  this  subject,  the 
conductor  expressly  repudiated  this  ticket  as  absolutely  void,  and 
notified  the  plaintiff  that  he  could  not  honor  it.  It  was,  as  a 
matter  of  fact,  entirely  without  value.  We  are  not  at  all  satis- 
fied that  the  conductor  had  any  right  to  retain  this  ticket,  but 
we  cannot  see  how  an  improper  retention  of  a  worthless  ticket 
by  the  conductor  could  give  the  plaintiff  any  right  to  remain  on 
the  train  without  the  presentation  of  a  valid  ticket  or  the  pay- 
ment of  fare.  He  had  not  exhibited  or  surrendered  a  valid  ticket, 
he  had  given  nothing  of  value  to  the  conductor,  and  he  had  re- 
fused and  continued  to  refuse  to  pay  his  fare." 

We  are  of  opinion  that  the  judge  of  the  superior  court  was 
right  in  holding  that,  by  his  unreasonable  conduct  in  refusing  to 
exhibit  the  mileage  book  in  his  pocket,  the  plaintiff  forfeited  his 
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right  as  a  passenger,  and  was  rightfully  ejected  from  the  defend- 
ant's train.    Section  2629  of  the  Revisal  of  1905  authorizes  the 
ejection  of  passengers  who  refuse  to  pay  fare,  or  violate  the  rules 
and  regulations  of  the  carrier. 
No  error. 


St.  Louis  Southwestern  Ry.  Co.  v.  Mallard. 

(Supreme  Court  of  Arkansas,  June  3,   1912.) 
[148  S.  W.  Rep.  261.] 

Carriers — Carriage  of  Passengers — Assault  on  Passenger — Liabil- 
ity.*— The  railroad  company  was  liable  for  injuries  to  a  passenger 
from  an  inexcusable  assault  by  its  conductor. 

Carriers — Carriage  of  Passengers — Assault  on  Passenger — Excess- 
ive Recovery. — A  recovery  of  $4,150  for  an  assault  by  a  railroad  con- 
ductor upon  a  colored  farmer,  55  years  old,  causing  a  broken  arm, 
cuts,  or  scratches  on  his  head  and  neck,  and  also  humiliation,  pain, 
and  suffering,  was  excessive  to  the  extent  of  $2,000,  where  it  was  not 
shown  that  the  injury  was  permanent,  or  that  his  future  earning  ca- 
pacity was  impaired. 

Appeal  from  Circuit  Court,  Woodruff  County;  Hance  N.  Hut- 
ton,  Judge. 

Action  by  John  Mallard  against  the  St.  Louis  Southwestern 
Railway  Company.  From  judgment  for  plaintiflF,  defendant  ap- 
peals. Reversed  and  remanded,  unless  a  remittitur  for  $2,000 
be  entered. 

S.  H.  West,  of  St.  Louis,  Mo.,  and  /.  C.  Hawthorne,  of  Jones- 
boro,  for  appellant. 
C  F.  Greenlee,  of  Brinkley,  for  appellee. 

McCuLLOCH,  C.  J.  The  plaintiflF,  John  Mallard,  instituted  this 
action  against  the  railway  company  to  recover  damages  on  ac- 
count of  a  personal  assault,  alleged  to  have  been  made  on  him 
by  the  conductor  of  one  of  defendant's  trains  while  he  was  a  pas- 
senger thereon.  He  recovered  damages  below,  and  the  com- 
pany has  appealed. 

♦See  note,  6  R.  R.  R.  170,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  170;  first 
paragraph  of  foot-note  of  Moore  v.  Louisiana,  etc.,  R.  Co.  (Ark.), 
42  R.  R.  R.  127,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  127;  second  head-note 
of  St.  Louis,  etc.,  R.  Co.  v.  Sanderson  (Miss.),  41  R.  R.  R.  193,  64 
Am.  &  Eng.  R.  Cas.,  N.  S.,  193;  Johnson  v.  Washington  Water  Power 
Co.  (Wash.),  40  R.  R.  R.  586,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  686; 
foot-note  of  Heggen  r.  Ft.  Dodge,  etc.,  R.  Co.  (Iowa),  40  R.  R.  R. 
161,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  161;  first  foot-note  of  Houston, 
etc..  R.  Co.  V.  Bush  (Tex.),  39  R.  R.  R.  428,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  428. 
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Plaintiff  is  a  colored  man,  about  55  years  old,  a  fanner,  and 
resided  in  Woodruff  county,  Ark.,  at  the  time  the  incident  oc- 
curred which  is  the  subject  of  this  inquiry.  He  had  been  sick 
for  nearly  eight  months,  most  of  the  time  being  unable  to  work  or 
tend  to  his  farm  duties,  and  on  July  20,  1911,  he  took  passage  on 
one  of  defendant's  passenger  trains  at  Hilleman,  in  Woodrufi 
county  to  go  to  Fargo,  which  is  a  station  in  Monroe  county.  He 
states  that  just  before  the  train  reached  Fargo  the  conductor, 
without  provocation,  assaulted  him,  inflicted  several  slight,  but 
painful,  wounds  with  a  knife,  and  pushed  or  threw  him  down 
across  a  seat,  causing  his  arm  to  be  broken.  The  following  is  his 
testimony  concerning  the  occurrence,  which  took  place  while  he 
was  in  the  coach  set  apart  for  colored  passengers :  "The  con- 
ductor, Mr.  Ferguson,  came  up  behind  me  and  said,  'You  are  the 
negro  that  wanted  to  cut  me  yesterday,'  and  I  said :  'No;  you  are 
mistaken.  I  have  not  been  on  this  road  for  five  years.  I  have  been 
sick  in  bed  for  eight  months.'    He  said,  'Oh,  yes,  you  are,  G- — 

d ,'  and  he  threw  his  arm  about  my  head  from  behind  me, 

and  commenced  raking  me  on  the  top  of  my  head  with  his  knife 
he  had  in  the  other  hand.  At  that  time  I  took  it  as  very  rough 
play,  although  he  was  hurting  my  head  with  the  knife,  and  1 
felt  weak  and  bad  anyway.  I  begged  him  to  let  me  alone  and  told 
him  I  was  sick;  and  then  he  said,  *I  will  just  cut  your  throat/  and 
he  gave  me  a  heavy  rake  across  my  throat  with  the  jaws  of  his 
knife,  which  broke  the  skin  and  pained  me  greatly,  and  I  thought 
it  meant  death,  and  I  tried  to  slip  down  under  his  arm  and  get 
away  from  him,  and  I  did  get  away  from  him  and  got  on  my 
feet,  and  he  grabbed  me  and  shoved  me  and  wheeled  me  around 
and  slung  me  on  the  seat,  and  my  right  arm  struck  the  end  of 
the  seat  and  broke  it  just  above  the  elbow,  and  I  hollowed  and 
told  him  my  arm  was  broken.  At  this  time  the  train  had  stopped 
at  Fargo.  Up  to  this  time  the  conductor  had  said  I  was  mis- 
taken, the  arm  was  not  broken,  but  when  he  saw  me  try  to  get 
my  hat,  and  the  arm  dropped,  he  said,  'Yes,  his  arm  is  broken;' 
and  said,  'This  is  where  you  get  off.' "  He  testified  that  he  suf- 
fered great  pain,  and  other  witnesses  who  saw  him  get  oflF  the 
train  say  he  appeared  to  suffer  greatly,  and  was  hollering.  From 
Fargo  he  went  over  to  Cotton  Plant,  where  his  arm  was  dressed 
by  a  surgeon. 

Defendant  introduced  the  conductor  and  some  other  witnesses, 
who  contradicted  the  plaintiff  and  gave  a  different  account  of  the 
transaction.  But  the  conflict  must  be  treated  as  settled  by  the 
verdict  of  the  jury,  which  was  as  follows:  "We,  the  jury,  find 
for  the  plaintiff  for  broken  arm,  $2,000;  for  pain  and  suffering, 
$2,000;  for  loss  of  time,  $100;  for  doctor's  bill,  $50;  total,  $4,150." 

[1]  The  facts  related  by  plaintiff  made  out  a  case  against  de- 
fendant for  the  recovery  of  damages ;  for,  if  the  conductor  made 
the  assault  upon  plaintiff  as  claimed,  and  inflicted  personal  in- 
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juries,  the  defendant  is  responsible  in  law  for  the  wrong.  St.  L., 
I.  M.  &  S.  Ry.  Co.  V,  Dowgiallo,  82  Ark.  289,  101  S.  W.  412; 
St.  L.,  I.  M.  &  S.  Ry.  Co.  v,  Mynott,  83  Ark.  6,  102  S.  W.  380. 

[2]  The  principal  contention  of  defendant's  counsel  is  that 
the  verdict  is  excessive,  and  in  this  we  think  they  are  correct.  It 
is  suggested  that  the  form  of  the  verdict  evinces  an  intention  on 
the  part  of  the  jury  to  allow  exemplary  damages,  or,  rather,  to 
include  in  their  finding  some  damages  by  way  of  punishment,  al- 
though it  was  not  so  stated  in  the  verdict.  If  we  could  construe 
the  verdict  to  include  a  direct  finding  for  exemplary  damages, 
we  would  uphold  it  in  some  amount ;  for  the  testimony  certainly 
warrants  the  infliction  of  damages  by  way  of  punishment. 

The  evidence  of  plaintiff  tends  to  show  that  the  conductor 
of  the  train  willfully  assaulted  him,  and  that  his  conduct  was  in 
reckless  disregard  of  plaintiff's  feelings  or  safety.  In  analyzing 
the  different  clauses  of  the  verdict,  we  are  forced  to  the  con- 
clusion that  the  jury  meant  to  allow  the  sum  of  $2,000  for  the 
permanent  injury  on  account  of  the  broken  arm,  and  $2,000  for 
pain  and  suffering,  which  included  suffering  on  account  of  the 
broken  arm  and  the  cuts  or  scratches  on  his  head  and  neck,  and 
also  the  humiliation  on  account  of  the  assault.  The  evidence 
showed  that  plaintiff  suffered  considerable  pain,  and  that  he  was 
still  suffering  pain  from  the  result  of  the  broken  arm  at  the  time 
of  the  trial  of  the  case.  We  cannot  say  that  the  verdict  on  that 
feature  of  the  case  was  excessive.  But  there  is  no  evidence  at 
all  that  the  injury  was  a  permapent  one,  or  that  the  broken  arm 
impaired  his  future  earning  capacity.  The  injury  occurred,  as 
before  stated,  on  July  20,  1911,  and  the  trial  was  had  on  Septem- 
ber 13th,  less  than  two  months  thereafter.  Plaintiff's  arm  was 
still  in  bandage  at  the  time  of  the  trial,  and  had  not  fully  re- 
covered, but  the  evidence  does  not  show  that  there  was  anything 
about  the  fracture  that  was  not  calculated  to  heal ;  and  no  effort  at 
all  was  made  to  prove  that  the  injury  was  permanent.  The  testi- 
mony of  the  physician  who  treated  the  plaintiff  rather  tended  to 
show  that  there  was  nothing  out  of  the  ordinary  about  the  frac- 
ture, and  that  it  would  probably  heal  up  completely  in  a  short 
time.  Plaintiff  testified  that  he  had  in  the  past  earned  on  his 
farm  as  much  as  $800  a  year,  and  that  his  capacity  for  labor  had 
been  reduced  at  least  one-half;  but  this  related  to  his  condition 
at  that  time,  and  had  no  reference  to  his  future  condition.  We 
are  unable  to  find  any  evidence  at  all  that  warranted  the  jury  in 
finding  a  permanent  injury;  therefore  there  was  nothing  to  base 
a  verdict  on  for  that  element  of  damage.  The  jury  allowed  $100 
for  loss  of  time,  which  doubtless  referred  to  the  short  period 
during  which  he  was  totally  incapacitated  from  work  on  his 
farm.  The  verdict  is  therefore  excessive  to  the  extent  of  $2,000, 
and  the  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial,  unless  a  remittitur  of  that  amount  be  entered  within  15 
days: 
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(Supreme    Court   of   Illinois,   June   21,    1912.) 
[98  N.   E.  Rep.  999.] 

Statutes— Title— Sufi&cicncy.— Act  May  25,  1911  (Laws  1911,  p. 
462),  entitled  "An  act  to  provide  for  the  punishment  of  any  person 
who  drinks  any  intoxicating  liquor,  or  who  is  intoxicated  in  or  upon 
railroad  passenger  cars  in  use  for  the  transportation  of  passengers 
or  in  or  about  any  railroad  station,  or  platform,  and  for  conductors 
to  make  arrests  therefor,"  is  not  invalid  under  Const,  art.  4,  §  13, 
which  provides  that  no  act  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title. 

Statutes— Title— Purpose.— The  object  of  the  title  of  an  act  is 
not  to  state  the  reasons  for  its  passage,  but  to  give  an  index  of  its 
contents  and  a  general  statement  of  the  subject-matter. 

Constitutional  Law  —  Intoxicating  Liquors  —  Class  Legislatioa'- 
Drinking  on  Trains.- Act  May  25,  1911  (Laws  1911,  p.  462),  which 
makes  it  an  offense  to  drink  intoxicating  liquors  on  railroad  pas- 
senger cars,  is  not  unconstitutional  as  special  legislation  in  discrim- 
inating between  passengers  riding  in  day  coaches  or  other  cars  of 
the  kind  mentioned  in  the  act  and  those  riding  in  sleeping,  dining, 
and  buffet  cars. 

Statutes — Special  Legislation — ^Jurisdiction  of  Justices,  Etc— Act 
May  25,  1911  (Laws  1911,  p.  462),  which  makes  it  an  offense  to  drink 
intoxicating  liquors  on  railroad  passenger  cars  and  authorizes  con- 
ductors to  make  arrests,  and  which  requires  persons  arrested  to  be 
delivered  to  some  judge,  justice  of  the  peace,  or  sheriff,  constable, 
or  police  officer  at  some  station  or  place  within  the  county  in  which 
the  offense  was  committed  for  trial,  does  not  violate  Const,  art.  i 
§  22,  which  prohibits  special  legislation  regulating  the  jurisdiction 
and  duties  of  justices  of  the  peace,  police  magistrates,  and  constables. 

Statutes — "General  Law.^T-A  law  general  in  its  nature  and  uni- 
form in  its  operation  upon  all  persons  coming  within  its  scope  is  a 
"general  law." 

Constitutional  Law — Due  Process  of  Law — Intoxicating  Liquors. 
— Act  May  25,  1911  (Laws  1911,  p.  462),  which  makes  it  an  offense 
to  drink  intoxicating  liquors  on  railroad  passenger  cars,  and  which 
authorizes  conductors  to  make  arrests  therefor,  does  not  violate 
Const,  art.  2,  §  2.  which  prohibits  deprivation  of  liberty  or  property 
without  due  process  of  law. 

Constitutional  Law — Right  to  Raise  Objection. — A  passenger  ar- 
rested for  violating  Act  May  25,  1911  (Laws  1911,  p.  462),  which 
makes  it  an  offense  to  drink  intoxicating  liquors  on  railroad  pas- 
senger cars,  and  which  authorizes  conductors  to  make  arrests,  not 
being  a  conductor,  cannot  complain  of  any  unconstitutionality  of  the 
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law  on  the  ground  that  it  unwarrantably  interferes  with  the  con- 
ductor's right  to  labor  by  requiring  him  to  do  police  duty. 

Officers — Creation  of  Office — Constitutional  Law. — ^Act  May  25, 
1911  (Laws  1911,  p.  462),  which  makes  it  an  offense  to  drink  intox- 
icating ■  liquors  on  railroad  passenger  cars,  and  which  authorizes  con- 
ductors to  tnake  arrests  therefor,  does  not  violate  Const,  art.  5,  §§ 
24,  25,  which  declares  that  an  office  is  a  public  position  created  by 
the  constitutional  law  continuing  during  the  pleasure  of  the  ap- 
pointing power  or  for  a  fixed  time,  and  prescribing  an  oath  to  be 
taken  by  civil  officers,  on  the  theory  that  the  act  makes  the  conductor 
an  officer  of  the  state. 

Criminal  Law — Excessive  Punishment — Drinking  on  Trains. — Act 
May  25,  1911  (Laws  1911,  p.  462),  providing  that  one  who  drinks  in- 
toxicating liquors  on  railroad  passenger  cars  shall  be  fined  not  less 
than  $25  nor  more  than  $100  or  imprisoned  in  the  county  jail  for 
not  less  than  30  nor  more  than  100  days,  or  both  such  fine  and  im- 
prisonment, does  not  prescribe  a  penalty  so  manifestly  dispropor- 
tionate and  unreasonable  as  to  be  unconstitutional. 

Vickers  and  Cooke,  JJ.,  dissenting.   . 

Error  to  Circuit  Court,  St.  Clair  County;  George  A.  Crow, 
Judge. 

Action  by  Anna  Belle  Tarantina  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Karch  &  Heimberger,  for  plaintiff  in  error. 

/.  M.  Hamill  and  C.  P,  Hamdll,  for  defendant  in  error. 

Dunn,  C.  J.  The  only  question  in  this  case  is  the  constitu- 
tionality of  an  act  of  the  General  Assembly  approved  May  25, 
1911,  entitled  "An  act  to  provide  for  the  punishment  of  any  per- 
son who  drinks  any  intoxicating  liquor,  or  who  is  intoxicated, 
in  or  upon  railroad  passenger  cars  in  use  for  the  transportation 
of  passengers,  or  in  or  about  any  railroad  station  or  platform, 
and  for  conductors  to  make  arrests  therefor."  Laws  of  1911, 
p.  462.  The  action  was  case  for  an  assault  and  battery  alleged 
to  have  been  committed  upon  the  plaintiff  while  a  passenger  on 
defendant's  train  in  St.  Clair  county.  The  pleas  were,  in  sub- 
stance, that  the  plaintiff,  while  a  passenger  in  a  day  coach  on  de- 
fendant's train,  drank  intoxicating  liquor,  and  that  the  conductor, 
by  virtue  of  the  authority  conferred  on  him  by  the  statute  in  ques- 
tion, acting  for  the  state  of  Illinois  and  not  for  the  defendant, 
arrested  the  plaintiff  without  process,  using  no  more  force  than 
was  necessary,  and  that  such  arrest  constituted  the  assault  com- 
plained of.  There  were  several  pleas,  not  differing  materially. 
The  plaintiff's  demurrer  to  the  pleas  was  overruled,  and  upon 
her  election  to  stand  by  her  demurrer  the  court  rendered  judg- 
ment that  the  defendant  go  without  day  and  recover  its  costs. 
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The  particular  constitutional  provisions  which  this  act  is  sup- 
posed to  violate  are  sections  2,  6,  9,  and  11  of  article  2,  sections 
13  and  22  of  article  4,  and  sections  24  and  25  of  article  5.  The 
act  is  as  follows : 

"Section  1.  That  any  person  who  shall  drink  any  intoxicatii^ 
liquor,  or  who  shall  be  intoxicated,  in  or  upon  any  railroad  smok- 
ing car,  parlor  car,  day  coach,  interurban  car  or  caboose  car,  in 
use  for  the  transportation  of  passengers,  or  in  or  about  any  rail- 
road station  or  platform,  upon  conviction  thereof,  shall  be  fined 
not  less  than  twenty-five  dollars  ($25),  nor  more  than  one  hun- 
dred dollars  ($100),  or  imprisoned  in  the  county  jail  for  not 
less  than  thirty  (30)  days,  nor  more  than  one  hundred  (lOOj 
days,  or  both  such  fine  and  imprisonment. 

"Sec.  2.  Every  railroad  conductor,  while  on  duty,  is  hereby 
authorized  and  empowered  to  exercise  in  any  county  of  this  state, 
for  the  purpose  of  enforcing  the  provisions  of  this  act,  all  the 
common  law  and  statutory  powers  conferred  upon  sheriffs  and  it 
is  hereby  made  the  duty  of  all  such  conductors  to  enforce  the  pre- 
ceding section  of  this  act,  and  to  arrest  without  process  any  per- 
son who  violates  any  provision  thereof,  and  in  so  doing  they  shall 
be  held  to  be  acting  for  the  state  and  not  as  employees  of  the  com- 
pany. Any  person  or  persons  so  arrested  shall  be  delivered  by 
such  conductor  to  some  judge,  justice  of  the  peace,  sheriff,  con- 
stable, or  police  officer  at  some  station  or  place  within  the  county 
in  which  the  offense  was  committed,  for  trial,  according  to  law: 
Provided,  that  if  the  car  on  which  such  arrest  is  made  does  not 
stop  within  the  county  within  which  such  offense  was  committed, 
then  such  conductor  shall  deliver  the  person  so  arrested  to  some 
sheriff,  constable  or  police  officer  of  the  county  wherein  such 
car  shall  first  stop  after  such  arrest,  who  shall  deliver  the  per- 
son so  arrested  to  some  judge  or  justice  of  the  peace  of  the  county 
in  which  the  offense  was  committed,  for  trial. 

"Sec.  3.  Any  such  railroad  conductor,  who  shall  refuse  or  fail 
to  comply  with  section  2  of  this  act,  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction  thereof,  shall  be  fined  not 
less  than  ten  dollars  ($10)  nor  more  than  twenty-five  dollars 
($25). 

"Sec,  4.  The  several  railroad  companies  in  this  state  shall,  with- 
out unnecessary  delay,  cause  printed  copies  of  the  three  preced- 
ing sections  of  this  act  to  be  kept  posted  in  conspicuous  places 
at  all  their  stations  along  their  lines  of  railroad  in  this  state. 
Every  railroad  company  that  shall  neglect  to  post,  and  keep  posted, 
such  notices  as  required  by  this  section,  shall  for  each  offense, 
forfeit  the  sum  of  fifty  dollars  ($50),  to  be  recovered  in  an  ac- 
tion of  debt,  in  the  name  of  the  people  of  the  state  of  Illinois/' 

[1,  2]  The  objections  to  the  act  begin  with  the  title,  which  is 
said  to  be  misleading,  incongruous,  and  deceptive,  and  not  to 
express  the  subject  of  the  act,  which  is  also  said  to  embrace  more 
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than  one  subject.  The  object  of  the  title  is  not  to  state  the  rea- 
sons for  the  passage  of  the  act  or  to  give  an  index  as  to  its  con- 
tents, but  to  give  a  general  statement  of  the  subject-matter  of 
the  act.  Such  general  statement  will  be  sufficient  to  include  all 
provisions  of  an  act  having  a  reasonable  connection  with  the  sub- 
ject-matter mentioned  and  a  reasonable  tendency  to  accomplish 
the  purpose  of  the  act.  Town  of  Manchester  v.  People,  178  111. 
285,  52  N.  E.  964;  Meul  v.  People,  198  111.  258,  64  N.  E.  1106; 
People  V,  McBride,  234  111.  146,  84  N.  E.  865,  123  Am.  St.  Rep. 
82,  14  Ann.  Cas.  994;  People  z/.  Sayer,  246  111.  382,  92  N.  E. 
900;  People  v.  Huff,  249  111.  164,  94  N.  E.  61.  The  subject-mat- 
ter of  this  act  is  the  use  of  intoxicating  liquor  upon  railroads. 
The  object  to  be  accomplished  was  the  preservation  of  good  or- 
der in  railroad  trains  and  about  railroad  stations.  All  the  pro- 
visions of  the  act  concern  this  subject-matter,  and  tend  to  ac- 
complish this  result.  The  prohibition  of  intoxicated  persons  on 
certain  cars  and  at  stations  and  platforms,  and  the  provisions 
for  the  prompt  arrest  of  offenders  by  conferring  certain  powers 
on  conductors,  are  certainly  reasonably  calculated  to  prevent  the 
drinking  of  intoxicating  liquors  at  such  places,  and  therefore 
come  within  the  title  of  the  act  whether  they  are  subject  to  any 
other  constitutional  objection  or  not.  It  is  not  a  valid  objection 
that  the  title  refers  to  all  railroad  passenger  cars  in  use  for  the 
transportation  of  passengers  while  the  body  of  the  act  includes 
only  certain  kinds  of  passenger  cars.  The  title  is  broad  enough 
to  include  the  terms  of  the  act,  and  there  is  no  rule  which  re- 
quires the  act  to  cover  every  part  of  the  subject  which  might  come 
within  the  title. 

[3]  It  is  insisted  that  the  act  is  special  in  discriminating  be- 
tween passengers  riding  in  day  coaches  or  other  cars  of  the  kind 
mentioned  in  the  act,  and  those  riding  in  sleeping  cars,  dining 
cars,  and  buffet  cars,  and  in  regulating  the  jurisdiction  and  du- 
ties of  justices  of  the  peace,  police  magistrates,  and  constables. 
The  evils  arising  from  intoxication  on  railroad  trains  and  the  dis- 
orderly or  riotous  conduct  growing  out  of  such  intoxication,  to- 
gether with  the  means  necessary  or  best  adapted  for  the  remedy 
of  these,  were  subjects  for  the  consideration  of  the  Legislature. 
Dining  cars  and  buffet  cars  are  for  the  refreshment  of  travelers, 
and  the  sale  and  use  of  food  and  drink  in  them,  as  well  as  the 
conduct  of  the  passengers  in  such  cars,  may  be  controlled  by 
regulations  of  the  railroad  companies,  which  have  the  power  to 
prevent  drinking  intoxicating  liquor  in  such  cars.  Sleeping  cars 
are  usually  occupied  by  persons  traveling  greater  distances  than 
those  occupying  other  cars.  Whether  it  is  among  local  passen- 
gers that  the  evil  to  be  suppressed  is  most  likely  to  arise,  and 
whether  the  different  conditions  with  reference  to  this  subject 
prevailing  on  the  different  kinds  of  cars  required  different  regu- 
lations, were  questions  for  the  determination  of  the  Legislature, 
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and  we  are  not  able  to  say  that  there  is  no  reasonable  basis  for 
the  distinction  found  in  the  act. 

.[4,  5]  There  is  no  special  or  local  regulation  of  the  duties  of 
justices  of  the  peace  or  constables.  The  same  duties  are  im- 
posed upon  every  justice  of  the  peace,  police  magistrate,  or  con- 
stable in  the  state  where  the  circumstances  provided  for  in  the  act 
arise.  It  may  be  that  not  every  justice  of  the  peace  or  constable 
in  the  state  will  be  called  upon  to  act  in  a  case  arising  under  this 
statute,  but  every  such  officer  who  may  be  so  called  upon  will  be 
equally  affected  by  the  act.  A  law  general  in  its  nature  and  uni- 
form in  its  operation  upon  all  persons  coming  within  its  scope 
is  a  general  law.  Hawthorne  v.  People,  109  111.  302,  50  Am.  Rep. 
610;  People  v.  Kaelber,  253  111.  552,  97  N.  E.  1068. 

[6]  It  is  argued  that  the  act  deprives  persons  of  their  liberty 
and  property  without  due  process  of  law.  The  right  to  drink 
intoxicating  liquor  is  a  personal  right,  but  it  is  no  more  sacred 
than  the  other  rights  of  the  individual,  and  all  are  subject  to  the 
police  power  of  the  state  for  the  preservation  of  order  and  good 
morals.  The  use  of  intoxicating  liquors  is  a  recognized  subject 
for  regulation  by  the  state  under  its  police  power,  and  such  regu- 
lation has  been  upheld  to  the  extent  of  the  entire  prohibition  of 
their  manufacture  and  sale.  Bartemeyer  v.  Iowa,  18  Wall.  129. 
21  L.  Ed.  929;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  21 
24  L.  Ed.  989;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  271 
31  L.  Ed.  205.  The  times  and  places  when  and  where  and  the 
circumstances  under  which  intoxicating  liquors  may  be  sold  are 
regulated  by  statute  for  the  purpose  of  reducing  the  evils  of  in- 
temperance, and  for  the  same  purpose  the  times,  places,  and 
circumstances  of  drinking  intoxicating  liquors  may  be  regulated, 
so  that  the  regulation  does  not  unreasonably  interfere  with  the 
liberty  of  the  individual,  and  is  reasonably  adapted  to  protect  the 
public  against  a  recognized  public  evil. 

It  is  argued  on  behalf  of  the  plaintiff  in  error  that  there  is  no 
necessity  for  the  statute ;  that  the  law  makes  intoxication  to  the 
extent  of  disorderly  conduct  a  misdemeanor;  that  the  drinking 
of  intoxicating  liquors  is  in  accordance  with  the  habits  and  cus- 
toms of  the  American  people,  is  an  innocent  custom,  and  one  of 
the  sacred  personal  liberties  of  men.  These  are  matters  for  the 
consideration  of  the  Legislature.  If  this  American  custom  has 
become  prevalent  to  the  extent  that  in  some  parts  of  the  state 
intoxicated  or  partially  intoxicated  persons  are  sometimes  a  men- 
ace or  a  source  of  discomfort  to  sober  passengers,  the  Legisla- 
ture is  acting  within  its  powers  when  it  seeks  to  prevent  such 
condition,  and  the  act  in  question  seems  to  be  reasonably  adapted 
to  that  end. 

The  passenger  is  not  deprived  of  due  process  of  law,  nor  is  hi> 
arrest  unconstitutional.  He  cannot  be  convicted  or  punished  ex- 
cept upon  trial  in  the  usual  way.    The  right  of  an  officer  or  pri- 
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vate  citizen  to  arrest  without  a  warrant  under  certain  circum- 
stances has  always,  been  recognized  at  common  law  and  is 
regulated  in  this  state  by  statute.  The  act  in  question  extends 
that  right,  and  such  extension  is  not  unreasonable  in  view  of  the 
fact  that  the  enforcement  of  the  act  without  such  power  would 
be  practically  impossible.  The  person  arrested  must  be  imme- 
diately delivered  to  an  officer  for  trial  in  the  county  in  which  the 
offense  was  committed. 

[7]  It  is  argued  that  the  conductor's  right  to  labor  is  unwar- 
rantably interfered  with  by  his  being  obliged  to  do  police  duty, 
and  that  a  person  may  be  carried  out  of  the  state  for  an  offense 
committed  in  this  state.  The  plaintiff  in  error  was  not  a  con- 
ductor, and  was  not  carried  out  of  the  state.  She  cannot  com- 
plain of  the  unconstitutionality  of  the  law  in  any  particular  which 
does  not  affect  her. 

[8]  It  is  contended  that  the  act  violates  sections  24  and  25  of 
article  5  of  the  Constitution.  Section  24  declares  that  "an  office 
is  a  public  position  created  by  the  Constitution  or  law,  continu- 
ing during  the  pleasure  of  the  appointing  power,  or  for  a  fixed 
time,  with  a  successor  elected  or  appointed.  An  employment  is 
an  agency,  for  a  temporary  purpose,  which  ceases  when  that 
purpose  is  accomplished."  Section  25  prescribes  the  oath  to  be 
taken  by  all  civil  officers  except  those  who  are  exempted.  It  is 
argued  that  the  act  makes  the  conductor  an  officer  of  the  state. 
The  power  given  to  the  conductor  is  not  for  a  fixed  term  or  dur- 
ing the  pleasure  of  an  appointing  power,  and  he  has  no  successor 
elected  or  appointed.  His  power  continues  only  while  he  is  a 
conductor  and  while  he  is  on  duty.  It  might  have  been  conferred 
on  any  private  person. 

[9]  It  is  said  that  the  penalty  is  excessive,  and  not  propor- 
tioned to  the  nature  of  the  offense.  It  is  not  so  manifestly  un- 
reasonable and  disproportionate  as  to  be  subject  to  a  constitu- 
tional objection. 

The  circuit  court  properly  overruled  the  demurrer,  and  its 
judgment  is  affirmed. 

Judgment  affirmed. 

ViCKERS  and  Cooke,  JJ.,  dissenting. 
45   R  R  R— 30 
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Chesapeake  &  O.  Ry.  Co.  v.  Robinson. 

(.Court  of  Appeals  of  Kentucky,  June  21,  1912.) 
[147  S.  W.  Rep.  886.] 

Trial— Request  to  Charge — Refusal— Instruction  Given.— Requests 
to  charge  may  be  properly  refused,  where  the  instructions  given  fully 
present  the  law. 

Carriers — Injuries  to  Passengers — Contributory  Negligence— Step- 
ping from  Moving  Train.* — It  is  not  per  se  negligence  for  a  passen- 
ger to  step  from  a  moving  train. 

Appeal  form  Circuit  Court,  Floyd  County. 

Action  by  William  Robinson  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed,  with  damages. 

Harkins  &  Harkins,  of  Prestonsburg,  IVorthington,  Cochm 
&  Browning,  of  Maysville,  and  F,  T.  D.  IVallace,  of  Louisa,  for 
appellant. 

May  &  May,  of  Prestonsburg,  for  appellee. 

Miller,  J.  This  is  the  second  appeal  of  this  action  by  William 
Robinson  against  the  appellant  for  damages  received  by  Robin- 
son in  alighting  from  appellant's  train  in  Prestonsburg.  Upon 
the  first  trial  he  recovered  a  judgment  for  $1,500,  which  was  re- 
versed for  errors  in  the  instructions  to  the  jury.  The  opinion 
upon  the  former  appeal  is  found  in  135  Ky.  850,  123  S.  W.  308, 
and  states  the  facts  fully  and  accurately.  They  need  not  be  re- 
peated here.  The  issues  tried  upon  both  trials  related  to  the 
sufficiency  of  the  announcement  of  the  train's  arrival  at  Prestons- 
burg, the  lighting  of  appellant's  platform  at  the  station,  the  rea- 
sonableness of  the  time  the  train  stopped  for  passengers  to  alight 
therefrom,  and  the  appellee's  negligence  in  contributing  to  his 
injury.  Upon  the  former  appeal  the  court  directed,  in  terms,  the 
several  instructions  which  should  be  given  upon  these  several 
issues,  and  upon  the  last  trial  the  circuit  judge  carefully  followed 
those  directions  by  instructing  the  jury  in  the  precise  terms  in- 
dicated by  this  court.  Upon  the  second  trial  the  jury  returned 
a  verdict  for  appellee  for  $1,900  damages,  and  from  a  judgment 
upon  that  verdict  the  defendant  prosecutes  this  appeal. 

[1]    The  facts  on  this  appeal  are  substantially  the  same  as 

♦See  extensive  note,  32  R.  R.  R.  753,  55  Am.  &  Eng.  R.  Cas..  N* 
S.,  753;  foot-note  of  Southern  R.  Co.  v.  Morgan  (Ala.),  41  R.  R-  R- 
168,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 
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they  were  upon  the  first  appeal;  and,  if  they  were  stronger  for 
appellant  upon  the  question  of  the  announcing  of  the  station  by 
the  officers  in  charge  of  the  train,  and  upon  the  question  of  the 
lights  upon  the  platform,  as  is  contended  by  appellant,  there  was, 
nevertheless,  abundant  evidence  upon  either  side  of  these  issues 
to  carry  the  case  to  the  jury.  It  is  not  contended  that  the  in- 
structions differ  from  those  directed  by  this  court  in  its  former 
opinion.  It  is  only  contended  that  the  court  should  have  given 
other  instructions  offered  by  appellant.  The  court  properly  re- 
jected these  instructions,  however,  since  the  law  of  the  case  was 
fully  presented  by  the  instructions  given. 

[2]  Neither  did  the  court  err  in  overruling  the  appellant's 
motion  to  instruct  the  jury  to  find  peremptorily  for  it.  Upon  this 
subject  we  had  this  to  say  in  the  former  opinion:  '*It  is  earnestly 
insisted  for  the  defendant  that  the  court  should  have  instructed 
the  jury  peremptorily  to  find  for  it.  This  would  be  correct  un- 
der the  evidence,  if  the  rule  obtained  in  this  state  that  it  is  per  se 
negligence  in  a  passenger  to  step  from  a  moving  train;  but  this 
court  has  steadily  refused  to  adopt  this  rule,  holding  that  it  is  a 
question  for  the  jury  whether  the  passenger,  in  getting  off  as  he 
did,  exercised  ordinary  care,  for  in  many  cases  when  a  train  is 
apparently  moving  very  slowly  it  may  reasonably  appear  to  a 
prudent  person  safe  to  step  from  it.  In  view  of  our  previous 
decisions,  and  the  evidence  that  the  station  was  not  announced, 
we  have  reached  the  conclusion  that  under  the  scintilla  rule  this 
case  should  go  to  the  jury  on  the  question  whether  Robinson,  if 
the  station  was  not  announced,  exercised  reasonable  care  in  get- 
ting off  as  he  did." 

Xo  complaint  is  made  as  to  the  admission  or  rejection  of  testi- 
mony; and,  the  case  having  been  properly  submitted  to  the  jury 
under  instructions  which  fully  and  correctly  gave  the  law  of  the 
case,  there  is  no  reason  shown  for  disturbing  the  .verdict.  All 
the  questions  argued  upon  this  appeal  are  concluded  by  the  former 
opinion. 

Judgment  affirmed,  with  damages. 


468        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 


Starr  v,  Chicago,  B.  &  Q.  R.  Co. 

(Supreme   Court  of  Iowa,  June   7,   1912.) 
[136  N.  W.  Rep.  524.] 

Carriers — Injuries  to  Passengers — Disorderly  Passengers.*— Where 
a  passenger,  on  boarding  a  train,  is  notably  intoxicated,  and  his  con- 
dition is  seen  by  the  brakeman  and  conductor,  it  is  their  duty  to  pre- 
vent such  passenger  from  attacking  and  injuring  another  passenger. 

Carriers — Injuries  to  Passengers — Misconduct  of  Other  Passen- 
gers— Evidence. — In  an  action  for  injuries  to  a  passenger  by  an  at- 
tack committed  by  an  intoxicated  passenger,  evidence  held  to  war- 
rant a  finding  that  the  carrier's  servants  were  negligent  in  failing  to 
interfere  to  prevent  the  injury. 

Trial — Instructions — Requested  Charge — Instructions  GivexL— It  is 
not  error  to  refuse  a  requested  charge  covered  by  instructions  given. 

Appeal  from  District  Court,  Appanoose  County;  D.  M.  An- 
derson, Judge. 

Action  at  law  to  recover  damages  for  personal  injury.  \er- 
dict  and  judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  passengers  or  prospective 
passengers  in  a  state  of  intoxication,  see  foot-note  of  Tuttle  r.  Cin- 
cinnati, etc..  R.  Co.  (Ky.),  13  R.  R.  R.  333,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  333,  where  all  those  preceding  it  are  collected;  third  foot-note 
of  Louisville  R.  Co.  v.  Wilder  (Ky.),  41  R.  R.  R.  148,  64  Am.  &  Eng. 
R.  Cas.,  N.  S.,  148;  first  foot-note  of  Hughes  v,  Chicago,  etc..  R.  Co. 
(Iowa),  39  R.  R.  R.  759,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  759;  Chesa- 
peake, etc.,  R.  Co.  V.  Selsor  (Ky.),  39  R.  R.  R.  739,  62  Am.  h 
Eng.  R.  Cas.,  N.  S.,  739;  last  foot-note  of  Louisville,  etc.,  R-  Co.  r. 
Gregory  (Ky.),  39  R.  R.  R.  382,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  382. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
protect  passengers  against  their  fellow  passengers,  see  extensive 
note,  6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Cas.,  N.  S..  435;  first  foot- 
note of  Berry  v.  Carolina,  etc.,  R.  (N.  Car.),  42  R.  R.  R.  151,  65  .^m. 
&  Eng.  R.  Cas.,  N.  S.,  151;  St.  Louis,  Southwestern  R.  Co.  v.  Brad- 
ley (Ark.),  41  R.  R.  R.  151,  64  Am.  &  Eng.  R.  Cas..  N.  S..  488;  Kline 
V.  Milwaukee  Elec.  etc..  Co.  (Wis.),  41  R.  R.  R.  218,  64  Am.  &  Eng- 
R.  Cas.,  N.  S.,  218;  foot-note  of  Louisville  &  N.  R.  Co.  v.  RcntVo 
(Ky.),  40  R.  R.  R.  707,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  707;  last  foot- 
note of  Hale  V.  Chesapeake  &  O.  R.  Co.  (Ky.),  40  R.  R.  R.  157.  63 
Am.  &  Eng.  R.  Cas..  N.  S..  157;  first  foot-note  of  Glennen  v.  Bos- 
ton, etc.,  R.  Co.  (Mass.),  39  R.  R.  R.  455,  62  Am.  &  Eng.  R-  Cas, 
N.  S.,  455:  first  foot-note  of  Jansen  v.  Minneapolis,  etc,  R.  Co. 
(Minn.),  39  R.  R.  R.  ill,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  111. 
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Prank  S,  Payne,  of  Centerville,  and  Miles  &  Steele,  of  Cory- 
don,  for  appellant. 

Wilson  6r  Smith,  of  Centerville,  and  W,  F.  Garrett,  of  Moul- 
ton,  for  appellee. 

Weaver,  J.  The  plaintiff  was  a  passenger  upon  defendant's 
train  going  from  Carrolton,  Mo.,  to  Moulton,  Iowa.  He  alleges 
that  among  the  passengers  upon  said  train  were  several  who  were 
intoxicated  and  quarrelsome;  and  that  during  that  journey  said 
persons,  without  cause  or  provocation,  attacked,  beat,  bruised, 
and  injured  him.  He  further  alleges  that  said  wrongful  assault 
was  witnessed  by  the  conductor  and  brakeman  in  charge  of  the 
train,  who,  in  violation  of  their  duty  to  protect  him  against  such 
abuse  and  injury,  failed  to  interfere  in  any  manner  with  his  as- 
sailants, or  to  keep  or  enforce  order  upon  the  train;  and  that, 
by  reason  of  such  neglect  and  failure  of  duty  on  the  part  of  said 
trainmen,  he  sustained  severe  injuries,  for  which  he  demands 
compensation  in  damages.  The  defendant  denies  the  charges 
made  in  the  petition.  The  issues  were  tried  to  a  jury,  resulting 
in  verdict  and  judgment  for  plaintiff  for  $1,000. 

[1]  There  was  evidence  upon  which  the  jury  could  properly 
find  that  plaintiff,  with  a  younger  companion,  named  Horn,  took 
passage  upon  defendant's  train  moving  north  in  the  direction  of 
Moulton.  They  were  sober  and  quiet,  and,  so  far  as  appears, 
exhibited  a  decent  degree  of  decorum.  At  the  town  of  Union- 
ville,  one  Guffey,  with  two  or  three  others,  boarded  the  train. 
Guffey,  at  least,  was  visibly  under  the  influence  of  liquor,  and 
soon  proceeded  to  make  a  nuisance  of  himself  by  walking  up 
and  down  the  aisle  trying  to  persuade  others  to  drink  with  him, 
or  to  engage  in  a  game  of  craps.  Among  others,  he  accosted  the 
young  man  Horn,  who  was  with  plaintiff,  and,  being  refused  and 
taking  offense  at  some  remark  made  by  Horn,  struck  him. 
Thereupon  plaintiff  arose  and  said  to  Guffey,  "If  the  boy  don't 
want  to  gamble  with  you,  let  him  alone,"  and  as  he  took  his  seat 
he  was  at  once  attacked  by  Guffey.  After  some  struggle,  Guf- 
fey's  friends  took  him  aside  and  endeavored  to  quiet  him ;  but  he 
soon  broke  away  and  renewed  his  assault  upon  the  plaintiff.  The 
latter  fell  over  a  car  seat,  or  was  knocked  down,  where  he  was 
struck  or  kicked  in  the  face  and  upon  the  body,  receiving  severe 
and  painful  injuries.  There  is  also  evidence  to  the  effect  that 
the  conductor  and  brakeman  came  into  the  car  about  the  time  the 
assault  was  made,  or  while  the  struggle  was  in  progress,  but 
did  not  attempt  to  assist  or  protect  the  plaintiff.  The  conductor 
was  not  a  witness  on  the  trial.  The  brakeman  admits  that  he 
came  into  the  car  during  the  assault  upon  plaintiff,  and  says  the 
extent  of  his  effort  to  interfere  was  to  walk  in  that  direction  and 
call  to  two  of  the  passengers  "to  separate  them."  Some  of  the 
details  above  mentioned  are  the  subject  of  dispute  between  wit- 
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nesses;  but  the  jury  were  fully  justified  in  finding  that  the  as- 
sault upon  the  plaintiff  was  brutal  in  the  extreme,  and  was  not 
induced  by  any  mjsconduct  on  his  part. 

Counsel  for  appellant  say  all  this  may  be  true ;  but  there  is  no 
evidence  upon  which  negligence  can  be  charged  against  the  de- 
fendant or  its  trainmen.  We  do  not  so  read  the  record.  Guffey 
was  noticeably  intoxicated  when  he  boarded  the  train,  and  this 
was  seen  by  the  brakeman ;  and  his  conduct  during  the  whole 
course  of  the  trip  was  such  as  would  have  attracted  the  atten- 
tion and  met  with  the  effective  protest  and  interference  of  the 
men  whose  business  it  was  to  care  for  the  safety  of  the  passen- 
gers. If  some  of  the  witnesses  are  to  be  believed,  both  the  con- 
ductor and  the  brakeman  actually  witnessed  a  material  part  of 
the  affair  without  the  slightest  attempt  to  exert  their  authority 
to  enforce  peace  and  good  order.  The  brakeman  himself,  as  we 
have  seen,  being  present,  limited  his  efforts  in  that  line  to  an 
exhortation  to  some  of  the  passengers  to  interfere  and  do  that 
which  he  himself  should  have  been  quick  to  do.  True  some  of 
plaintiff's  testimony  is  contradicted,  and  some  inconsistencies 
are  developed  between  statements  on  the  witness  stand  and  state- 
ments made  elsewhere ;  but  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony  were  for  the  jury  alone. 

[2]  The  duty  of  a  carrier  of  passengers  to  exercise  care  for 
their  protection  against  injury  is  too  well  settled  to  justify  argu- 
ment. The  verdict  in  this  case  is  that  there  was  a  failure  of  duty 
in  this  respect  on  the  part  of  the  defendant ;  and,  in  our  judg- 
ment, the  testimony  affords  ample  support  for  the  finding.  Cer- 
tainly there  was  no  such  lack  of  evidence  as  to  call  for  a  directed 
verdict.  That  the  jury  was  not  in  any  way  confused  as  to  the 
question  before  it  was  shown  by  their  answers  to  several  inter- 
rogatories submitted  to  them  at  defendant's  request.  The  record 
in  this  respect,  as  shown  in  appellant's  abstract,  is  as  follows: 
*' Before  argument  of  counsel  to  the  jury  had  commenced,  the 
defendant  requested  the  court  to  ask  the  jury,  in  writing,  to  find 
especially  upon  certain  questions  of  fact  to  be  answered  by  the 
jury  in  writing,  which  questions  of  fact  were  in  writing,  and  were 
subrnitted  to  the  attorneys  for  the  plaintiff  before  argument  to 
the  jury  had  commenced.  That  upon  the  giving  of  the  charge 
and  instructions  by  the  court  to  the  jury  the  court  then  sub- 
mitted said  questions  in  writing  to  the  jury,  and  which  questions 
were  in  words  and  figures  as  follows,  to  wit :  '  ( 1 )  Was  there 
any  conduct  of  Ollie  Guffey  on  the  train,  prior  to  the  trouble  be- 
tween said  Guffey  and  the  witness  Ed  Horn,  from  which  the 
employees  in  charge  of  the  train  in  question,  in  the  exercise  of 
due  and  proper  care,  ought  reasonably  to  have  anticipated  that 
said  Guffey  was  likely  to  make  an  assault  on  any  of  the  passen- 
gers on  the  train?  (2)  If  you  answer  the  foregoing  interroga- 
tory affirmatively,  then  state  what  said  conduct  was.'    When  the 
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jury  returned  its  verdict  into  court,  it  also  returned  its  verdict 
into  court,  it  also  returned  into  court  said  questions,  with  its 
answers  thereto,  in  writing,  and  which  answers  of  the  jury  were 
as  follows:  To  question  1,  the  jury  answered,  *Yes,'  and  to  ques- 
tion 2  the  jury  answered  in  the  following  words,  to  wit:  'Ollie 
Guffey  was  drunk,  disorderly,  boisterous,  walking  up  and  down 
the  aisle,  using  profane  and  vulgar  language,  and  urging  several 
of  the  passengers  to  drink  and  play  craps  with  him.'  " 

With  these  findings,  all  of  which  have  support  in  the  record, 
there  is  little  room  left  for  the  claim  that  the  court  should  have 
held,  as  a  matter  of  law,  that  the  defendant  was  chargeable  with 
no  negligence  in  the  premises. 

[3]  The  appellant  has  assigned  error  upon  the  giving  of  cer- 
tain instructions  and  the  refusal  to  give  others  requested;  but, 
in  so  far  as  the  points  made  state  correct  propositions  of  law, 
they  were  sufficiently  covered  by  the  court's  charge  to  the  jury. 

Upon  other  questions  thus  raised,  we  are  cited  to  no  author- 
ity ;  and  the  discussion  has  little  direct  application  to  the  concrete 
questions  of  fact  upon  which  the  decision  of  this  appeal  must 
turn. 

We  find  no  error  in  the  record,  and  the  judgment  below  is  af- 
firmed. 

Affirmed. 


Hunt  v.  New  York,  N.  H.  &  H.  R.  Co. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  May  24,  1912.) 

[98  N.  E.  Rep.  787.] 

Carriers  —  Carriage   of  Passengers  —  Who   Are   Passengers.*  —  In 

view  of  St.  1896,  c.  516,  creating  the  Boston  Terminal  Company  and 

•  requiring  railroads  to  use  its  Union  Station,  one  who  has  purchased 

a  ticket  and  expects  to  board  a  train  leaving  the  Union  Station  is  not 

a  passenger  until  about  to  step  upon  the  train. 

Railroads — Passengers — Injuries  to  Persons  in  Union  Station. — St. 
1896,  c.  516,  §§  8,  9,  requiring  railroad  companies  to  use  the  Union 
Station  of  the  Boston  Terminal  Company,  give  that  company  au- 
ihority  to  make  reasonable  regulations  for  its  operation,  which  shall 
he  binding  on  the  roads  using  the  same.  The  Terminal  Company's 
rules  required  conductors  and  trainmen  in  the  employ  of  the  railroad 

♦See  generally,  extensive  note,  42  R.  R.  R.  351,  65  Am.  &  Eng. 
R.  Cas.,  N.  S.,  351. 
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operating  a  train  to  remain  in  charge  of  it  while  passing  over  the 
tracks  of  the  terminal  association,  and  in  backing  the  train  into  the 
station   to  use  great   care   not  to  strike  the   bumping  post  or  cars 
standing  on  the  track.     They  also  required  the  train  to  come  to  a 
stop  10  feet  from  the  post  or  stationary  cars  before  backing  up  lo 
proper  position,  with  the  further  requirement  that  all  such  employees 
should  comply  with  the  rules  and  orders  of  their  own  employer,  so 
far  as  they  do  not  conflict  with  the  rules  of  the  terminal  association. 
A  train  which  was  being  backed  in  on  the  Terminal  Company's  tracks 
was  not  stopped  in  time  and  struck  a  bumping  post,  and  in  the  en- 
suing panic  plaintiflF  was  injured.     Held,  that  while  the  train  so  op- 
erated was  wholly  in  control  of  the  terminal  association,  and  the  in- 
jured person   might   recover  against   it   for  its   negligent  operation, 
she  might  also  hold  the  railroad  company,  who  owned  the  train,  it 
its  servants  and  employees  were  negligent;  the  case  being  one  where 
a  negligent  order  and  a  negligent  execution  of  the  older  had  con- 
curred in  causing  the  injury. 

Judgment — Satisfaction — Bar. — Where  the  wrongful  acts  of  two  de- 
fendants concurred  in  causing  plaintiffs  injury,  the  recovery  of  a 
judgment  against  one  of  them,  without  satisfaction,  is  no  bar  to  a 
recovery  against  the  other. 

Appeal  and  Error — Determination  —  New  TriaL  —  In  an  action 
brought  against  two  joint  tort-feasors,  where  the  court  erroneously 
instructed  the  jury  that  only  one  of  them  could  be  liable,  and  did  not 
submit  a  special  question  requiring  the  jury  to  find  the  damages  of 
plaintiff,  and  the  jury  exonerated  one  of  the  defendants,  plaintiff 
is,  on  appeal,  entitled  to  a  new  trial. 

Exceptions  from  Superior  Court,  Middlesex  County;  Charles 
U.  Bell,  Judge. 

Actions  by  Annie  E.  Hunt  and  George  W.  Hunt  against  the 
New  York.  New  Haven  &  Hartford  Railroad  Company.  There 
was  a  verdict  for  defendant,  and  plaintiff's  except.  Exceptions 
sustained,  and  new  trial  granted. 

E.  P,  Sal  tons  tall  and  A.  M,  Beale,  both  of  Boston,  for  plain- 
tiffs. 

John  L.  Hall  and  Jos.  Wentworth,  both  of  Boston,  for  defend- 
ant. 

RuGG,  C.  J.  These  are  two  actions  of  tort,  both  of  which  were 
tried  together  with  two  similar  actions  brought  by  the  same 
plaintiffs  against  the  Boston  Terminal  Company.  The  action  of 
Annie  E.  Hunt  (who  will  hereafter  be  referred  to  as  the  plain- 
tiff) is  for  the  recovery  of  damages  for  personal  injuries  sus- 
tained by  her,  and  that  of  George  W.  Hunt,  who  is  her  hu^nd, 
for  his  expenses  in  consequence  of  the  injury  to  his  wife.  There 
was  evidence  tending  to  show  that  the  plaintiff,  having  bought 
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a  ticket  of  the  defendant  for  transportation  over  its  line  of  rail- 
road on  a  special  train,  was  waiting  in  the  Boston  Terminal  Sta- 
tion for  the  train  on  which  the  ticket  entitled  her  to  ride.  The 
excursion  train,  instead  of  stopping  at  the  usual  place  upon  the 
track,  came  through  the  bumper  and  fence  at  the  end  of  the 
track  about  10  feet  into  the  space  reserved  for  passengers.  In 
the  resulting  confusion  among  the  waiting  crowd,  the  plaintiff 
was  knocked  down  and  received  injuries.  The  South  Terminal 
Station  and  all  tracks  converging  there  for  a  distance  of  about 
half  a  mile  were  owned  by  the  Boston  Terminal  Company,  a  cor- 
poration organized  under  St.  1896,  c.  516,  and  all  trains,  cars 
and  engines  were  operated  over  the  tracks  so  owned  solely  by 
the  Boston  Terminal  Company.  The  New  York,  New  Haven 
&  Hartford  Railroad  Company  used  the  South  Terminal  Station 
in  accordance  with  St.  1896,  c.  516,  as  the  Boston  terminal  for 
its  trains,  and  the  locomotive  and  cars  which  ran  over  the  bumper 
on  the  day  in  question  were  the  property  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Among  the  rules  of  the 
Boston  Terminal  Company  in  force  respecting  its  station  at  the 
time  were  these: 

"Conductors,  enginemen  and  other  trainmen  in  the  employ  of 
the  company  owning  or  operating  a  train  will  remain  in  charge 
of  the  train  while  passing  over  the  track  of  this  company. 

"In  backing  train  into  station  great  care  must  be  exercised  by 
enginemen  and  men  in  charge  of  train  not  to  strike  bumping 
•post  or  cars  that  may  be  standing  on  track. 

"The  train  must  come  to  a  stop  ten  feet  away  from  bumping 
post  or  stationary  cars  before  backing  up  to  proper  position. 

"In  addition  to  these  rules,  trainmen,  enginemen  and  other 
employees  will  comply  with  the  rules  or  special  orders  of  their 
respective  companies  when  such  do  not  conflict  with  the  rules 
of  this  company." 

[1]  The  plaintiff  claims  that  she  was  entitled  to  an  instruction 
to  the  effect  that  she  had  the  rights  of  a  passenger  against  the 
present  defendant.  Ordinarily,  one  who  has  bought  a  ticket  of 
a  railroad  company  and  is  waiting  for  the  train  in  the  station, 
either  of  the  company,  from  whom  the  ticket  was  bought,  or  of 
another  company  whose  station  the  first  company  is  using  vol- 
untarily, is  a  passenger  and  entitled  to  all  the  protection  of  a 
passenger.  This  general  rule  does  not  apply  in  its  full  scope  to 
the  Boston  Terminal  Station  as  was  decided  in  Frazier  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  180  Mass.  427,  62  N.  E.  731.  It  was  there 
held  that  the  railroad  companies  using  that  station  have  no  op- 
tion respecting  it,  but  are  compelled  by  act  of  the  Legislature  to 
use  it  and  that  the  effect  of  the  statute  is  to  require  the  railroad 
companies  using  "a  union  station  owned  and  operated  by  a  sep- 
arate corporation"  to  "deliver  its  passengers  to  the  care  of  the 
owner  of  the  union  station  and  that"  the  railroad  company's  li- 
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operating  a  train  to  remain  in  charge  of  it.i  the  passenger  alights 

tracks  of  the  terminal  association,  and  in  .m  of  the  station  of  ihe 

station   to  use   great  care  not  to  strike  Jcts  in  that  case  requird 

standing  on  the  track.     They  also  rer':ie  presented  in  the  presenl 

stop  10  feet  from  the  post  or  siatio--!  be  the  same.     The  rights  of 

proper  position,  with  the  further  re'.,  having  a  ticket  and  intending 

should  comply  with  the  rules  an<*  jsing  the  station,  earher  than  the 

far  as  they  do  not  conflict  with    ;/'e  platfomi  adjacent  to  the  train 

A  train  which  was  being  backf    ilep  upon  the  train.     The  plaimid" 

was  not  stopped  in  time  an''  ,  10  the  protection  of  a  passenger  as 

suing  panic  plaintiff  was  i-    ;iiant.     The    reasons  for   this  are  set 

erated  was  wholly  in  cor     iiisT  Case  and  need  not  be  repeated. 

jured  person   might  re      I'^rt    instructed  the    jury,  subject  to  the 

she  might  also  hold  ■     ui  she  was  not  entitled  to  a  verdict  against 

its  servants  and  emr     ..t/'^ny  and  the  Terminal  Company,  and  left 

a  negligent  order        _.  ivhich  one  of  the  two  corporations  caused 

curred  in  causinp        f  there  was  evidence  as  to  the  negligence  of 

Judgment— Sf       .,';«"}'>  ^^d  the  verdict  of  the  jury  has  settled 

fendants  cone-        iv  «'as  a  cause  contributing  to  the  plaintiff's  in- 

judgment  ag-       .*  -  i-     l 

recovery  ap        ;;  whether  a  railroad    company  using  the   South 

Appeal  .^.H)"  can  be  held  responsible  for  an  accident  occur 

brought  ^  ."  trains  are  being  drawn  over  the  tracks  of  the  Ter- 

instruct'         'gij'  "'^^  '^f*  undecided  in  Frazier  v.  X.  Y.,  X.  H.  & 

submit        ■■  /.il  -^lass.  427,  431,  62  X.  E.  731.  That  point  is  noiv 

plaint-       >  i/Ji"  decision.    Sections  8  and  9  of  St.  1896,  c.  516,  give 

is,  o'      ,-"^niiinal    Company    authority  to  make    reasonable  rules 

(aiions    for  the  use  of  the    station  and  its   approaches. 

.  j.jli  be    binding  upon  the    corporations  using    the  same. 

y,,fc.- which  have  been  quoted,  therefore,  were  binding  upon 

i      ^r'endant  railroad.     Although  the  trains  were  operated  hy 

f     ^frrniinal  Company,  its  rules  required  all  trainmen  including 

fi    f^necTS  of  the  several  railroad  companies,  to  continue  in 

'        jSjf*  ^^  ^^*'''  ^''^'"  while  passing  over  the  tracks  of  the  Ter- 

^^  Company.  The  effect  of  this  rule  was  not  to  suspend  their 

*jjoviiient  by  the    railroad    companies,  and  to    transfer  them 

^fflh  into  the  service  of  the  Terminal  Company  during  the  pe- 

^  wlitn  the  train    was  upon  its   tracks.     The    rule    does  not 

poniori  xi'  go  so  far.    The  servants  of  the  several  railroad  com- 

pajiie>  rotiiain  their  servants  under  the  responsibilities  of  their 

~!  general    emploj-ment.     There  is    superadded  to    their    duties  as 

^  fttilrivnl  employees  the    obligation  to    observe  the  niles    and  lo 

.  obey  the  directions  of  the  Terminal  Company  as  to  the  manage- 

Lmeiit  Ljf  trains    while  upon  the    Terminal  Company's    property. 

■The    siinials  and    switches,    which    regulate    the    movements  ot 

rtrSiiis  into  and  out  of  the  terminal  station,  are  in  the  charge  of 

"  Utc  Tcnninal  Company,  and  in  this  sense  all  trains  are  opcrateti 

solely  by  it,  but  the  specific  control  of  a  locomotive  belongii^to 
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^.      <^).  ^y^  terminal  station  still  remains  in 

4'^     "V^  ^  Its  employees  are  subject  to  all  its 

s.      •'"'^•^  ^  ^*7\»  they  do  not  conflict  with  the  rules  of 

'  ^        *  *     ^  ^  Its  trains  are  in  the  custody  of  its  own 

..^''\>  **  .d  by  them,  although  the  general  direction 

./\^^  <•.;.•  s  vested  in  the  Terminal  Company.    These 

*  ^^  ,.  vv  _  duties  and  obligations  of  the  Terminal  Com- 

*    n"^  endant,  there  was  evidence  enough  to  support  a 

'  %  ^  .  negligent  act  of  the  defendant's  servants,  either 

.    *•;.'*  .oo  much  power  from  the  locomotive  or  in  driving 

w  too  high  speed  against  the  bumper  or  in  failing  prop- 

ispect  the  brakes  and  other  appliances  for  governing  the 

nay  have  concurred  with  the  negligent  act  of  the  Terminal 

.pany  in  giving  signals  for  the  speed  of  the  train  and  its  po- 

jon  in  the  station,  to  produce  the  derailment  and  panic  which 

resulted  in  the  plaintiflF's  injury.     Corey  v.  Havener,  182  Mass. 

250,  65  N.  E.  69;  Feneff  z\  B.  &  M.  R.  R.,  196  Mass.  575,  82  N. 

E.  705;  D'Almeida  v.  Boott  Mills,  209  Mass.  81,  95  N.  E.  398. 

The  case  does  not  necessarily  present  the  instance  of  a  general 
employer  who  lends  his  servant  absolutely  and  unqualifiedly  into 
the  service  of  another  so  that  the  latter  becomes  in  fact  the  mas- 
ter, concerning  direction  of  all  his  movements  and  conduct. 
Hence,  Coughlan  v,  Cambridge,  166  Mass.  268-277,  44  X.  E.  218, 
and  Rourke  v.  White  Moss  Colliery  Co.,  2  C.  P.  D.  205,  are  not 
decisive. 

The  facts  call  rather  for  the  application  of  the  principle  illus- 
trated by  cases  like  Driscoll  z\  Towle,  181  Mass.  416,  63  N.  E. 
"^22-,  Standard  Oil  Co.  v,  Anderson,  212  U.  S.  215,  29  Sup.  Ct. 
212,  Si  L.  Ed.  480,  and  Valdock  z/.  Winfield,  1901,  2  K.  B.  (C. 
A.)  596,  where  a  servant  remains  in  the  general  employ  of  the 
defendant,  who  hires,  discharges,  pays  and,  except  as  required 
by  the  terms  of  a  definite  arrangement  giving  a  qualified  author- 
ity for  certain  purposes  to  another,  has  the  direction  of  his  con- 
duct. In  such  case  the  general  employer  may  be  liable  for  the 
negligence  of  the  servant.  It  is  akin  to  the  cases  where  the 
owner  of  a  horse  and  vehicle  or  of  an  automobile  lets  the  instru- 
ment of  carriage,  together  with  driver  or  chauffeur,  to  another, 
who  has  the  power  of  direction  as  to  the  route  of  travel.  Re- 
sponsibility still  remains  for  most  purposes  in  the  general  em- 
ployer. Hussey  v,  Franey,  205  Mass.  413,  91  N.  E.  391,  137 
Am.  St.  Rep.  460;  Shepard  z\  Jacobs,  204  Mass.  110,  90  N.  E. 
392,  26  L.  R.  A.  (N.  S.)  442,  134  Am.  St.  Rep.  648.  Each  case 
turns  upon  the  terms  of  the  agreement  between  the  two  em- 
ployers. There  is  nothing  in  the  nature  of  things  which  pre- 
vents both  being  responsible.  A  negligent  order  and  a  negligent 
execution  of  the  order  may  concur  in  causing  harm  to  a  third 
person.  In  such  case  the  sufferer  may  hold  both  the  one  respon- 
sible for  the  order  and  the  one  responsible  for  its  execution  and 
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collect  his  compensation  where  he  chooses  from  among  those  li- 
able. The  present  case  belongs  to  that  class.  It  was  error  to 
rule  that  a  verdict  could  be  found  against  one  only  of  the  two 
defendants.  Cain  v,  Hugh  Nawn  Con.  Co.,  202  Mass.  237,  88 
N.  E.  842;  Berry  v.  N.  Y.  C.  &  H.  R.  R.  R.,  202  Mass.  197,  88 
N.  E.  588. 

[3,  4]  The  plaintiff  cannot  be  said  to  have  suffered  no  injury 
by  reason  of  this  misdirection.  The  recovery  of  the  judgment 
against  the  Terminal  Company  without  satisfaction  is  no  bar  to 
the  recovery  of  the  judgment  against  the  defendant,  whose 
wrongful  act  may  have  been  found  concurrently  to  have  con- 
tributed to  the  plaintiff's  injury^  Cameron  v,  Kanrich,  201  Mass. 
451,  87  N.  E.  605.  The  court  did  not  pursue  the  policy  of  sub- 
mitting a  special  question  to  the  jury  to  find  the  damages  of  the 
plaintiff,  as  was  done  in  Burke  v.  Hodge,  211  Mass.  156,  97  X. 
E.  920,  and  therefore  the  plaintiff  is  entitled  to  a  new  trial 
against  this  defendant  upon  all  issues. 

Exceptions  sustained. 


Louisville  &  N.  R.  Co.  v,  Ritchel. 

(Court  of  Appeals  of  Kentucky,  June  4,  1912.) 
[147  S.  W.  Rep.  411.] 

Carriers — Carriers  of  Passengers — Separate  Coaches  for  White  and 
Colored  Persons — Statutory  Obligations.* — A  conductor  in  perform- 
ing the  duty  of  assigning  passengers  to  the  coaches  provided  for 
colored  and  white  persons,  under  the  statute,  acts  as  the  agent  of 
the  carrier;  and  it  is  liable  for  his  misconduct  in  assigning  a  white 
passenger  to  a  colored  coach. 

Damages — Punitive  Damages — ^When  Authorized — Where  one  has 
suffered  an  injury  for  which  compensatory  damages,  though  nominal, 
may  be  awarded,  he  may  in  a  proper  case  recover  punitive  damages. 

Damages — Punitive  Damages — When  Authorized. — Where,  in  an 
action  by  a  passenger  for  being  compelled  to  ride  in  the  colored 
coach,  the  evidence  showed  that  plaintiff  was  compelled  to  go  into 
the  colored  coach,  and  to  ride  with  the  negroes  therein  and  suflFered 
humiliation  in  consequence,  an  instruction  that  the  measure  of  re- 
covery was  such  a  sum  as  would  fairly  compensate  plaintiff  for  the 
inconvenience  of  entering  the  colored  coach  and  riding  therein,  and 

♦See  generally,  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Common- 
wealth (Ky.),  10  R.  R.  R.  262,  33  Am..&  Eng.  R.  Cas.,  N.  S.,  ^^ 
where  all  those  preceding  it  are  collected;  first  foot-note  of  Hale  r. 
Chesapeake  &  O.  R.  Co.  (Ky.),  40  R.  R,  R.  157,  63  Am.  &  Eng.  R- 
Cas.,  N.  S.,  157. 
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that,  if  the  conductor  was  insulting  to  her  by  word  or  act,  punitive 
damages  could  be  awarded,  authorized  at  least  nominal  damages  for 
the  injury  received  by  plaintiff,  so  that  the  jury  could  award  punitive 
damages,  though  they  did  not  award  any  compensatory  damages. 

Carriers — Passengers — Compelling  White  Passenger  to  Ride  in 
Colored  Coach.t — Where  a  passenger  is  wrongfully  compelled  by 
the  conductor  to  go  into  the  colored  coach  and  ride  with  negroes 
therein,  mortification  and  humiliation  of  feeling  are  elements  of  dam- 
ages, and  an  instruction  ignoring  such  elements  and  limiting  a  re- 
covery only  for  the  inconvenience  of  entering  and  riding  in  the  col- 
ored coach  is  too  favorable  to  the  carrier. 

Damages — Punitive  Damages — When  Authorized. — Punitive  dam- 
ages awarded  need  not  bear  any  relation  to  the  compensatory  dam- 
ages allowed,  but  they  must  bear  some  relation  to  the  injury  com- 
plained of  and  the  cause  thereof. 

Appeal  and  Error — Harmless  Error — Verdict — Punitive  Damages. 
— Where,  in  an  action  by  a  passenger  for  being  compelled  to  go  into 
the  colored  coach  and  ride  with  negroes  therein,  the  jury  under  the 
instructions  might  have  awarded  compensatory  damages,  though 
nominal  in  amount,  and  under  a  proper  instruction  might  have 
awarded  damages  for  humiliation  and  mortification  of  feeling  ig- 
nored in  the  instructions,  punitive  damages  awarded  by  the  jury 
without  awarding  any  compensatory  damages  must  stand,  since  pun- 
itive damages  are  given  as  compensation  to  plaintiff,  and  not  solely 
as  a  punishment  to  defendant. 

Carriers — Compelling  White  Passenger  to  Ride  in  Colored  Coach — 
Excessive  Damages. — Where  a  young  woman  of  culture  and  refine- 
ment, traveling  alone  in  a  distant  state,  was  wrongfully  compelled 
by  the  conductor  to  go  into  the  colored  coach,  and  ride  with  the  ne- 
groes therein,  and  the  conductor  according  to  her  claim  was  insult- 
ing in  his  conduct,  and  in  consequence  of  the  conductor's  act  she  suf- 
fered a  nervous  shock,  a  verdict  of  $3,750  as  punitive  damages  was 
not  excessive. 

Carriers — Wrongfully  Compelling  Passenger  to  Ride  in  Colored 
Coach — Liability — Instructions.* — In  an  action  by  a  passenger  for  be- 
ing wrongfully  compelled  to  ride  in  a  colored  coach,  an  instruction 
that  plaintiff  could  not  recover  if  at  the  time  she  was  required  to  en- 
ter the  colored  coach  the  conductor  in  good  faith  believed,  and  in 
the  exercise  of  ordinary  care  could  believe,  that  she  was  a  woman 
of  color,  and  he  was  not  insulting  to  her,  and  an  instruction  stating 
the  convers  thereof,  properly  presented  the  law  of  the  case. 

*See  (*)  on  preceding  page. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  from  the  carrier  for  insults  sustained  by  a  passenger 
from  the  carrier's  employees,  see  last  foot-note  of  Gillespie  v.  Brook- 
lyn Heights  R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35  Am.  &  Eng.  R,  Cas., 
N.  S.,  66,  where  all  those  preceding  it  are  collected;  foot-note  of 
Louisville  &  N.  R.  Co.  v.  Fowler  (Ky.),  29  R.  R.  R.  282,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  282. 
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Appeal  from  Circuit  Court,  Bourbon  County. 

Action  by  Rella  Ritchel  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Emmet  M.  Dickson,  of  Paris,  and  Benjamin  D.  IVorfield,  of 
Louisville,  for  appellant. 

/.  Embry  Allen,  of  Lexington,  and  Talbott  &  Whitley,  of 
Paris,  for  appellee. 

Clay^  C.  Alleging  that  she  was  a  white  person,  and  was  com- 
pelled by  a  conductor  on  one  of  defendant's  trains  to  ride  in  the 
coach  set  apart  for  colored  people  from  Millersburg,  Ky.,  to 
Paris,  Ky.,  and  that  in  compelling  her  to  go  from  the  white  coach 
into  the  colored  coach  the  conductor  handled  her  in  a  rough  and 
violent  manner,  and  that  his  demeanor  towards  her  was  abusive 
and  insulting,  plaintiff,  Rella  Ritchel,  brought  this  action  against 
the  Louisville  &  Nashville  Railroad  Company  to  recover  dam- 
ages. The  jury  returned  a  verdict  for  $3,750.  The  railroad 
company  appeals. 

Plaintiff  is  a  Jewess,  and  was  born  in  Kiev,  Russia.  At  the 
time  of  the  injury  complained  of  she  was  about  20  years  of  age. 
She  came  to  this  country  when  she  was  nine  years  of  age,  and 
took  up  her  residence  with  her  parents  at  Centerville,  Iowa.  She 
attended  the  public  schools  of  that  city,  and  when  17  years  of  3^e 
was  graduated  from  the  high  school.  For  a  while  she  taught  in 
the  public  schools  of  Iowa.  In  1907  she  obtained  a  position  as 
the  teacher  of  English  in  the  public  schools  of  Kokomo,  Ind., 
which  position  she  still  holds.  During  the  summer  vacation  of 
1910,  she  obtained  employment  with  the  Central  Lyceum  Bureau, 
of  Indianapolis,  Ind.  In  this  capacity  she  traveled  through  the 
country,  and  visited  the  different  schools  and  colleges  for  the 
purpose  of  placing  lecture  courses  and  making  appointments  for 
the  lecturers  having  contracts  with  the  Central  Lyceum  Bureau. 
During  the  months  of  June,  July,  and  August,  1910,  her  duties 
called  her  to  the  state  of  Kentucky.  While  here  she  visited  the 
schools  of  Mt.  Sterling,  Winchester,  Paris,  and  other  places.  On 
July  9,  1910,  she  went  to  Millersburg,  and  called  on  Prof.  Fisher 
of  the  Millersburg  Female  College,  and  conferred  with  him  and 
his  son  in  reference  to  a  lecture  course  at  that  institution.  Upon 
leaving  Prof.  Fisher,  she  went  to  a  hotel  conducted  by  a  Mrs. 
Proctor,  and  remained  there  until  train  time.  About  2  o'clock 
in  the  afternoon  she  went  to  the  railroad  station  and  got  on  one 
of  defendant's  passenger  trains  proceeding  from  Millersburg  to 
Paris,  and  took  her  seat  in  the  white  coach.  While  looking  out 
the  window,  she  held  her  ticket  in  her  hand.  The  conductor 
passed  by,  and  grabbed  the  ticket  out  of  her  hand.  Pretty  soon 
the  conductor  returned,  and,  glaring  at  her,  hollered  out :    "You 
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must  get  out  of  here."  Plaintiff  said :  "Why  ?"  The  conductor 
said:  "You  are  colored,  and  everybody  in  this  car  knows  you 
are  colored."  Plaintiff  said :  "1  am  not.  I  am  a  Russian  Jew- 
ess." The  conductor  said:  "You  can't  come  that  on  me,  you 
know."  Plaintiff  said :  "I  am  traveling  for  the  Central  Lyceum 
Bureau.  I  place  such  men  as  Bob  Taylor,  and  you  know  I 
couldn't  do  that  kind  of  work  if  I  were  colored."  Plaintiff  then 
reached  over  and  got  her  papers  out  of  her  grip  and  offered  to 
show  them  to  the  conductor.  The  conductor  said:  "Never 
mind  that.  You  are  colored.  You  know  it,  and  everybody 
knows  it,  and  you  are  going  to  get  out  of  here."  Plaintiff  said : 
"I  am  not,  I  am  not."  With  that  the  conductor  grabbed  her  out 
of  the  seat  and  pushed  her  ahead  of  him.  He  put  his  hand  on 
her  back,  and,  when  she  got  to  the  entrance,  she  stopped,  and 
said:  "I  am  not  going  in  there."  The  conductor  said:  "Yes; 
you  are."  He  then  gave  her  another  push,  and  pushed  her  on 
into  the  other  coach,  saying:  "This  is  the  place  for  you."  With 
that  she  pushed  through  the  car.  The  conductor  shoved  her 
with  such  violence  she  had  to  catch  hold  of  the  backs  of  seats 
to  keep  from  falling.  When  she  got  into  the  car,  she  felt  dazed 
and  sick,  and  was  greatly  distressed  and  humiliated.  Upon 
reaching  Paris,  plaintiff  changed  cars  and  went  into  the  white 
coach,  where  she  was  permitted  to  remain  until  she  reached 
Lexington.  When  she  reached  the  Reed  Hotel  at  Lexington, 
she  was  so  nervous  and  unstrung  that  she  suffered  a  complete 
collapse. 

Plaintiff's  statements  as  to  the  occurrence  on  the  train  are 
corroborated  by  M.  J.  Esenbach,  a  young  man  who  lives  at  Lex- 
ington, Ky.,  and  who  came  to  her  assistance  at  Paris,  and  as- 
sisted her  into  the  white  coach.  Her  statements  as  to  the  rough 
and  violent  manner  of  the  conductor  toward  her  in  conducting 
her  into  the  colored  coach  are  verified  by  the  statements  of  four 
colored  persons  who  were  occupying  that  coach.  Plaintiff's 
statements  as  to  her  condition  when  she  reached  the  Reed  Hotel 
at  Lexington  are  corroborated  by  the  testimony  of  the  hotel 
porter  and  W.  H.  Hart,  the  proprietor  of  the  hotel.  Her  state- 
ments as  to  the  effect  of  the  occurrence  upon  her  health  and 
nervous  system  are  corroborated  by  Dr.  H.  C.  Thomas,  super- 
intendent of  public  schools  at  Kokomo,  Ind.,  and  by  Mrs.  Mary 
White  Slater,  of  Ironton,  Ohio,  a  lady  who  is  engaged  in  writing 
stories  for  magazines.  A  number  of  prominent  citizens  of  Iowa 
and  Indiana  testified  by  deposition  to  plaintiff's  nationality,  and 
to  the  fact  that  she  was  a  young  lady  of  refinement  and  educa- 
tion, and  always  associated  with  the  white  race.  They  also  tes- 
tified that,  while  she  was  a  person  of  dark  complexion  and  dark 
hair  and  eyes,  her  features  were  characteristic  of  the  Jewish 
race,  and  bore  no  resemblance  to  those  of  a  pferson  of  the  col- 
ored race.    In  addition  to  those  who  testified  by  deposition.  Dr. 
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•  

Thomas,  Mrs.  Slater,  and  Mr.  Stephen  M.  Reynolds,  a  lawyer 
and  lecturer,  of  Terra  Haute,  Ind.,  besides  C.  C.  Fisher,  presi- 
dent of  the  Millersburg  Female  College,  and  his  son,  G.  T. 
Fisher,  were  present  at  the  trial,  and  testified  to  the  same  effect 

For  the  defendant,  the  conductor,  station  agent  and  operator, 
and  one  or  two  others,  testified  that  plaintiff  looked  like  a  mu- 
latto. The  conductor  further  testifies  that  after  he  took  up 
plaintiff's  ticket,  and  had  gotten  to  about  the  middle  of  the  car, 
a  passenger  on  the  left-hand  side  said :  "Cap.,  you  have  got  a 
colored  lady  back  there.*'  When  he  looked  at  plaintiff,  he  be- 
lieved that  she  was  a  colored  person.  On  returning  to  her  seat, 
he  leaned  over  and  said :  "Haven't  you  made  a  mistake,  and 
got  into  the  wrong  car?"  Plaintiff  said:  "Why?"  He  tlien 
repeated  the  question,  and  plaintiff  said :  "I  am  no  negro."  One 
of  the  passengers  then  said:  "She  is  a  negro.  She  was  stand- 
ing talking  to  a  colored  man  or  two  colored  men  at  the  station 
when  the  train  pulled  in."  Plaintiff  never  offered  to  show  him 
any  papers,  but  simply  denied  that  she  was  a  negro.  His  man- 
ner towards  her  was  not  abusive  or  insulting,  nor  did  he  put  his 
hand  on  her.  On  the  contrary,  he  preceded  her  into  the  negro 
coach.  When  he  told  the  plaintiff  it  was  necessary  for  her  to  go 
into  another  coach,  she  said :  "I  will  go  over  into  that  car,  but 
I  won't  take  a  seat."  One  of  his  hands  was  injured,  and  he  car- 
ried plaintiff's  valise  in  the  other  hand.  The  witnesses  for  the 
defendant  also  testified  that  plaintiff's  complexion  at  the  time  of 
the  trial  was  much  lighter  than  it  was  on  the  occasion  when  she 
was  a  passenger  from  Millersburg  to  Paris.  In  rebuttal,  it  was 
shown  that  plaintiff's  complexion  was  just  the  same  when  the 
trial  occurred  as  it  was  when  she  was  a  passenger,  with  the  ex- 
ception that  her  cheeks  were  not  so  rosy.  It  was  also  shown  that 
the  colored  person  to  whom  she  was  talking  at  the  station  was 
the  porter.  It  also  developed  on  cross-examination  of  Dr. 
Thomas  that  plaintiff  had  had  an  attack  of  grippe  after  the  in- 
cident complained  of,  and  this  might  have  contributed  to  her 
nervous  condition. 

[1]  For  defendant,  it  is  insisted  that  the  railroad  company  is 
not  liable  for  the  act  of  its  conductor  in  wrongfully  compelling 
a  white  passenger  to  ride  in  the  coach  provided  for  colored 
people,  since  the  conductor  in  assigning  passengers  to  the  respec- 
tive coaches  provided  for  colored  and  white  persons  acts  not  as 
the  agent  or  employee  of  the  railroad,  but  pursuant  to  the  man- 
date of  the  statute.  This  contention  overlooks  the  fact  that  the 
whole  purpose  of  the  separate  coach  law  is  to  require  a  carrier 
not  only  to  provide  separate  coaches  for  colored  and  white  pas- 
sengers, but  to  see  that  the  law  is  made  effective  by  assigning  the 
passengers  to  the  coaches  to  which  they  belong.  While  it  is  true 
that  the  statute  imposes  a  penalty  on  the  conductor  for  a  failure 
of  duty  in  this  respect,  this  in  no  wise  relieves  the  carrier  of  its 
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responsibility  under  the  law.  In  making  the  conductor  liable  to 
a  fine  for  failure  of  duty,  the  purpose  of  the  lawmakers  was  to 
render  the  act  more  effective.  The  duty  of  assigning  passengers 
to  the  proper  coaches  is  not  imposed  upon  the  conductor  indi- 
vidually, but  is  imposed  upon  him  as  the  conductor  of  the  train. 
In  other  words,  it  is  only  because  of  the  position  that  he  occupies 
that  the  statute  imposes  upon  him  a  penalty  for  a  failure  of  duty. 
In  executing  the  statute,  or  in  failing  to  execute  it,  he  acts  as  the 
agent  or  the  representative  of  the  railroad  company,  and  the 
doctrine  of  respondeat  superior  necessarily  applies.  Southern 
Railway  in  Kentucky  v,  Thurman,  121  Ky.  716,  90  S.  W.  240, 
28  Ky.  Law  Rep.  699,  2  L.  R.  A.  (N.  S.)  1108;  Quinn  v.  L.  & 
X.  R.  R.  Co.,  98  Ky.  231,  32  S.  W.  742,  17  Ky.  Law  Rep.  811. 

[2]  Under  the  instructions  of  the  court,  the  jury  were  author- 
ized to  find  either  compensatory  or  punitive  damages,  and  to 
state  in  their  finding  the  amount  of  each,  if  any.  The  jury  re- 
turned a  verdict  for  punitive  damages  only.  It  is  therefore  in- 
sisted that,  as  there  was  no  finding  of  compensatory  damages, 
the  verdict  of  punitive  damages  should  not  be  permitted  to  stand. 
In  other  words,  it  is  insisted  that  actual  damage  is  an  essential 
predicate  to  the  imposition  of  punitive  damages.  It  is  true  that 
there  are  respectable  authorities  which  appear  to  hold  that  puni- 
tive damages  cannot  be  awarded  when  the  actual  injury  is  merely 
nominal.  Stacy  v.  Publishing  Company,  68  Me.  287.  In  our 
opinion,  however,  this  view  is  not  correct,  and  does  not  agree 
with  the  great  weight  of  authority.  The  correct  rule,  we  think, 
is  that  if  a  right  of  action  exists — that  is,  if  the  plaintiff  has  suf- 
fered an  injury  for  which  compensatory  damages  might  be 
awarded,  although  nominal  in  amount — he  may  in  a  proper  case 
recover  punitive  damages.  Sedgwick  on  Damages  (8th  Ed.) 
vol.  1,  §  361 ;  Alabama  Great  Southern  Railroad  Co.  v.  Sellers, 
93  Ala.  9,  9  South.  375,  30  Am.  St.  Rep.  17;  Hefley  v.  Baker,  19 
Kan.  11;  Dosker  v.  Western  Union  Telegraph  Co.,  77  S.  C.  56, 
57  S.  E.  671. 

[3]  In  this  case  the  court  gave  the  following  instruction  on 
the  measure  of  damages:  "If  you  find  for  plaintiff,  the  measure 
of  her  recovery,  if  any,  is  such  a  sum  of  money  as  will  fairly 
compensate  the  plaintiff  for  the  trouble  and  inconvenience  of 
entering  the  coach  for  colored  passengers,  and  riding  therein 
from  Millersburg,  Ky.,  to  Paris,  Ky.,  and,  if  you  believe  from 
the  evidence  that  the  conductor  was  insulting  to  her  by  word  or 
act  or  either,  you  may  or  may  not  in  your  discretion  award  puni- 
tive damages  not  exceeding  in  all  the  sum  of  $25,000,  the  amount 
claimed  in  the  petition."  This  instruction  was  evidently  based 
upon  the  instruction  directed  to  be  given  in  the  case  of  Southern 
Railway  in  Kentucky  v,  Thurman,  supra.  In  that  case,  however, 
the  plaintiff  merely  left  the  white  car,  and  was  not  required  or 
45  R  R  R— 31 
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compelled  to  ride  in  the  colored  coach.  She  afterwards  returned 
to  the  white  coach.  The  court  was  evidently  of  the  opinion  that 
under  the  peculiar  facts  of  ihatxrase.plaintiif.w^.  QPt  entitled  ^o 
recover  anything  for  mortification  or  humiliation  of  feeling. 

[4]  In  this  case,  however,  plaintiff  was  not  only  compelled  to 
go  into  the  colored  coach,  but  to  ride  with  the  negroes  from 
Millersburg  to  Paris.  Under  such  circumstances,  mortification 
and  humiliation  of  feeling  are  necessarily  one  of  the  elements, 
and  one  of  the  chief  elements,  of  damage.  Even  under  the  in- 
struction as  given,  however,  plaintiff  might  have  recovered  nomi- 
nal damages  for  the  injury  which  she  had  at  the  hands  of  the  de- 
fendant, and,  that  being  true,  she  was  entitled  to  recover  puni- 
tive damages. 

[5]  It  is  also  contended  that  under  the  rule  announced  in  this 
state  punitive  damages  must  bear  some  relation  to  the  damages 
allowed  by  way  of  compensation.  Such,  however,  is  not  the  rule. 
The  doctrine  is  that  punitive  damages  must  bear  some  relation 
to  the  injury  and  the  cause  thereof.  Louisville  Southern  Rail- 
way Co.  V,  Minogue,  90  Ky.  369,  14  S.  W.  357,  29  Am.  St.  Rep. 
378;  L.  &  N.  R.  R.  Co.  v.  Roth,  130  Ky.  767,  114  S.  W.  264; 
Buford  V,  Hopewell,  140  Ky.  666,  131  S.  W.  502. 

[6]  As  the  jury,  even  under  the  instructions  are  given,  might 
have  awarded  compensatory  damages,  though  nominal  in  amount, 
and  under  a  proper  instruction  might  have  awarded  damages 
for  humiliation  and  mortification  of  feeling,  we  conclude  that 
the  fact  that  the  jury  returned  a  verdict  for  punitive  damages 
only  furnishes  no  just  reason  why  the  verdict  should  not  be  al- 
lowed to  stand,  since,  under  the  rule  in  force  in  this  state,  puni- 
tive damages,  when  allowed,  are  given  as  compensation  to  the 
plaintiff,  and  not  solely  as  a  punishment  of  the  defendant. 
Tennessee  Central  Railroad  Co.  v.  Brashear,  etc.,  93  S.  W.  349. 
29  Ky.  Law  Rep.  780. 

[7]  While  the  verdict  is  large,  we  cannot  say  that  it  is  so 
large  as  to  appear  at  first  blush  to  be  the  result  of  prejudice  or 
passion  on  the  part  of  the  jury.  Plaintiff  was  a  young  woman 
of  culture  and  refinement.  She  was  traveling  alone  in  a  distant 
state.  If  it  be  true  that  the  conductor  handled  her  as  roughly 
as  she  claims,  and  his  manner  towards  her  was  as  insultii^  as 
she  and  her  witnesses  claim  it  was,  and  in  addition  to  that  she 
was  compelled  to  ride  in  the  coach  and  suffered  the  nervous 
shock  which  her  witnesses  say  did  result  therefrom,  we  cannot 
say  in  a  case  like  this,  where  punitive  damages  may  be  recovered, 
that  a  verdict  of  $3,750  is  excessive. 

[8]  By  its  instructions  the  court  told  the  jury  in  substance 
that  plaintiff  could  not  recover  if  at  the  time  she  was  required  to 
enter  the  coach  provided  for  colored  passengers  the  conductor 
in  good  faith  believed,  and  in  the  exercise  of  ordinary  care  had 
the  right  to  believe,  she  was  a  woman  of  color,  and  was  not  in- 
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suiting  to  her.  This  instruction,  and  the  converse  thereof,  prop- 
erly presented  the  law  of  the  case.  The  only  error  in  the  instruc- 
tions was  in  the  instruction  on  the  measure  of  damages,  and  was 
in  favor  of  defendant. 

Finding  no  error  in  the  record  prejudicial  to  the  substantial 
rights  of  the  defendant,  the  judgment  is  affirmed. 


Godfrey  v.  Meridian  Ry.  &  Light  Co. 

(Supreme  Court  of  Mississippi,  April  22,  1912.) 

[58  So.  Rep.  534.] 

Trial — Instructions — ^Assumption  as  to  Facts. — An  instruction  as- 
suming a  fact  in  controversy  is  erroneous. 

Damages — Punitive  Damages — Grounds. — Punitive  damages  are  re- 
coverable, not  only  for  willful  and  intentional  wrong,  but  for  such 
gross  and  reckless  negligence  as  is  equivalent  to  willful  wrong  in  the 
eye  of  the  law. 

Carriers — Duty  to  Receive  Passengers — Action  for  Failure — In- 
structions.— An  instruction  in  an  action  against  a  street  railroad  for 
failure  to  stop  its  car,  and  admit  plaintiff  as  a  passenger,  that  if 
plaintiff  did  not  sustain  any  actual  damages,  and  the  conduct  of  de- 
fendant's servants  was  not  insulting  and  intentionally  willful,  even 
though  negligent,  only  nominal  damages  should  be  awarded,  was 
objectionable  as  using  the  terms  "insulting"  and  "intentionally  will- 
ful" conjunctively,  and  not  in  the  alternative. 

Carriers — Duty  to  Receive  Passengers — Action  for  Failure— rln- 
structions. — The  instruction  was  objectionable  in  using  the  phrase 
"though  negligent,"  as  it  would  warrant  the  jury  in  believing  that 
gross  negligence  or  any  degree  of  negligence  was  intended. 

Carriers  —  Duty  to  Receive  Passengers  —  Action  for  Failure  — 
Grounds  of  Liability.* — A  street  railroad  company  is  liable  for  fail- 
ure to  stop  and  take  up  a  passenger  if,  by  the  exercise  of  due  care, 
it  could  have  seen  the  person  signaling  a  car,  or  was  grossly  neg- 
ligent in  failing  to  stop  and  take  him  up. 

Carriers — Duty  to  Receive  Passenger — Action  for  Failure — In- 
structions.— An  instruction  in  an  action  against  a  street  railroad  for 
failure  to  see  plaintiff  signaling  a  car,  and  admit  her  as  a  passenger, 
that  if  the  conductor  and  motorman  did  not  see  plaintiflF,  and  did  not 
intentionally  and  capriciously  decline  to  stop  ear,  they  should  not 
award  any  exemplary  damages  against  the  defendant,  is  objection- 
able, as  omitting  defendant's  liability  growing  out  of  gross  negli- 
gence. 

Trial — Instructions — Instruction  Cured  by  Other  Instructions. — 
Where  an   instruction  incorrectly   states   an  abstract  proposition   of 

♦Sec  extensive  note,  1  R.  R.  R.  910,  24  Am.  &  Eng.  R.  Cas.,  N. 
S.,  910. 
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law,  and  the  same  or  a  similar  proposition  is  thereafter  correctly 
set  forth  in  other  instructions,  the  verdict  will  not  be  disturbed, 
where  the  court  taking  the  instructions  on  both  sides  as  a  whole  is 
satisfied  that  no  harm  has  been  done  to  either  side. 

Trial — Instructions — Error  in  Instructions — Cured  by  Otiier  In- 
structions.— An  instruction  is  not  cured  by  other  instructions  em- 
bodying other  and  different  facts,  and  not  modifying  or  explaining 
the  erroneous  instruction. 

Carriers—Duty  to  Receive  Passengers— Action  for  Failure— Ad- 
missibility of  Evidence. — In  an  action  against  a  carrier  for  failure 
to  stop  its  car  and  admit  plaintiff  as  a  passenger,  evidence  as  to  the 
motorman  seeing  a  woman  with  a  child  waiting  for  the  car,  and  as 
to  what  was  done  by  the  conductor  and  motorman  with  respect 
thereto,  was  admissible. 

Appeal  from  Circuit  Court,  Lauderdale  County ;  Jno.  L.  Buck- 
Icy   J'ud^e. 

"To  be  officially  reported." 

Action  by  Susie  Russell  Godfrey  against  the  Meridian  Rail- 
way &  Light  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 

The  appellant  brought  suit  against  the  appellee  for  the  sum  of 
$5,000  damages  for  the  alleged  failure  of  the  defendant  to  stop 
its  car  and  admit  her  as  a  passenger  at  a  street  crossing  in  the 
city  of  Meridian. 

The  declaration  alleges  that  plaintiff  went  to  a  comer  in  the 
business  section  of  the  city  for  the  purpose  of  taking  a  car,  and 
signaled  for  it  to  stop;  that  the  signal  was  seen  and  understood 
by  the  motorman,  but  that  he  made  no  effort  to  stop  the  car  until 
it  had  passed  by  plaintiff,  finally  stopping  about  50  yards  beyond 
her;  that  his  failure  to  stop  was  willful  and  grossly  negligent: 
that,  when  the  car  stopped,  the  conductor  on  the  rear  of  the  car 
looked  back  and  saw  that  plaintiif  wished  to  board  car ;  that  witl> 
out  giving  her  time  to  reach  it,  or  offer  to  back  the  car  to  the 
crossing  where  she  stood  with  her  baby,  18  months  old,  the  con- 
ductor willfully,  negligently,  and  insultingly,  knowing  that  plain- 
tiff desired  to  become  a  passenger,  signaled  the  motorman  to  go 
ahead,  and  left  the  plaintiff  standing  at  the  corner ;  that,  by  rea- 
son of  the  gross  negligence  and  willful  wrong  done  plaintiff  by 
defendant,  she  was  compelled  to  walk  a  great  distance,  earning 
her  child,  suffering  physical  pain  and  mental  anguish,  to  her 
damage,  etc.,  and  further,  that  because  of  the  insults  and  hu- 
miliations heaped  upon  her  by  the  servant  of  the  defendant  she 
is  entitled  to  damages. 

The  case  was  submitted  to  a  jury  under  instructions  of  the 
court,  and  resulted  in  a  verdict  for  defendant,  from  which  comes 
this  appeal. 
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C,  D.  Christian,   of  Meridian,  and  Green  &  Green,   of  Jack- 
son, for  appellant. 
Baskin  &  Wilbourn,  of  Meridian,  for  appellee. 

Whitfield,  C.  [1,  2]  The  sixth  instructibn  given  for  the  de- 
fendant is  fatally  erroneous,  for  two  reasons:  First,  it  assumes 
what  was  certainly  in  controversy  that  Freeman  and  Chatham 
were  the  motorman  and  conductor  on  this  particular  street  car ; 
and,  secondly,  it  took  entirely  from  the  consideration  of  the  jury 
the  question  of  whether  the  defendant  was  guilty  of  gross  negli- 
gence. Punitive  damages  are  recoverable,  not  only  for  willful 
and  intentional  wrong,  but  for  such  gross  and  reckless  negligence 
as  is  the  equivalent  of  willful  wrong  in  the  eye  of  the  law.  This 
is  not  the  law.  If  this  charge  were  correct,  then  it  would  follow 
that,  although  the  jury  might  have  believed  that  Mrs.  Godfrey 
was  in  the  place  for  embarkation  on  the  car  at  the  time  stated 
by  her,  they  would,  nevertheless,  find  for  the  defendant,  if  only 
they  further  believed  that  the  motorman  and  conductor  did  not 
see  Mrs.  Godfrey.  They  might  not  have  seen  her,  and  yet  been 
guilty  of  gross  negligence  in  not  seeing  her. 

The  sixth  instruction  is  as  follows:  "Unless  the  plaintiflf  has 
shown  by  a  preponderance  of  the  testimony  that  Freeman  and 
Chatham  willfully  refused  to  stGp  at  a  time  and  place  when 
plaintiff  was  entitled  to  board  the  car,  then  plaintiff  is  not  en- 
titled to  recover  punitive  or  exemplary  damages  against  defend- 
ant; that  punitive  or  exemplary  damages  are  what  is  called  in 
law  smart  money  or  vindictive  damages  to  be  given  in  cases  when 
those  against  whom  they  are  inflicted  have  been  guilty  of  will- 
fully and  knowingly  wronging  the  party  or  parties  claiming  said 
damages.*' 

[3,  4]  The  fourth  instruction  given  for  the  defendant  is  as 
follows:  "The  court  instructs  the  jury  that  the  burden  of  proof 
is  on  plaintiflf  to  show  by  a  preponderance  of  the  evidence  that 
defendant's  servants  negligently  omitted  to  stop  the  car  and  take 
her  on  as  a  passenger  before  plaintiff  is  entitled  to  recover  at  all ; 
and,  further,  that,  in  the  event  the  jury  should  believe  from  the 
evidence  that  defendant's  servants  did  negligently  omit  to  stop 
the  car  and  accept  plaintiflf  as  a  passenger,  the  burden  is  also  on 
plaintiff  to  show  by  a  preponderance  of  the  testimony  that  she 
sustained  actual  damages  and  the  amount  thereof  with  reason- 
able certainty  before  she  can  recover  any  actual  damages,  and, 
if  the  jury  believe  from  the  evidence  that  plaintiff  did  not  sus- 
tain any  actual  damages,  and  that  the  conduct  of  defendant's 
servants  was  not  insulting,  and  intentionally  willful  even  though 
negligent,  then  the  jury  should  only  award  plaintiff  nominal  dam- 
ages." The  last  clause  of  this  instruction,  which  tells  the  jury 
that  if  they  believe  from  the  evidence  that  plaintiff  did  not  sus- 
tain any  actual  damages,  and  that  the  conduct  of  the  defendant's 
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servants  was  not  insulting,  capricious,  and  intentionally  willful, 
even  though  negligent,  then  the  jury  should  award  plaintiff  only 
nominal  damages,  is  objectionable  for  two  reasons:  First  Bc^ 
cause  it  required  the  jury  to  believe  that  the  defendant's  conduct 
was  insulting,  capricious,  and  intentionally  willful.  The  three 
adverbs  should  have  been  used  in  the  alternative,  and  not  con- 
junctively. Second.  The  phrase,  ''even  though  negligent,'*  would 
have  warranted  the  jury  in  believing  that  any  d^ree  of  negli- 
gence, even  gross  negligence,  was  intended.  Gross  negligence 
is  negligence,  but  it  is  negligence  to  the  N'th  power. 

[5,  6]  The  second  instruction  for  the  defendant  is  also  er- 
roneous, because  it  omits  liability  growing  out  of  gross  n^li- 
gence.  The  instruction  was  calculated  to  make  the  jury  believe 
that  they  might  find  for  the  defendant  simply  because  the  motor- 
man  and  conductor  did  not,  as  a  fact,  actually  see  the  plaintiff. 
The  servants  of  the  defendant  company  were  required  to  use 
due  care  to  see  her,  and  if,  by  the  exercise  of  due  care,  they 
would  have  seen  her,  the  defendant  would  be  liable.  The  in- 
struction ignored  the  right  of  recovery  growing  out  of  gross 
negligence.  The  second  instruction  given  for  defendant  is  as 
follows:  **If  the  jury  believe  from  the  evidence  in  this  case  that 
the  conductor  and  motorman  did  not  see  plaintiff,  and  did  not 
intentionally  capriciously  decline  to  stop  the  car  and  let  her  take 
passage  thereon,  the  jury  should  not  award  any  punitive  or  ex- 
emplary damages  against  the  defendant."  The  third  instruction 
for  the  defendant  is  also  fatally  erroneous,  which  is  as  follows: 
"The  court  charges  the  jury  that  if  they  believe  from  the  testi- 
mony that  Freeman  and  Chatham  did  not  observe  that  plaintiff 
desired  or  wanted  to  board  defendant's  car  at  the  corner  of  Thir- 
teenth street  and  Twenty-Fourth  avenue,  and  failed  to  stop  and 
take  her  on  for  the  reason  above  stated,  then  the  verdict  of  the 
jury  should  be,  *We,  the  jury,  find  for  the  defendant.' "  The 
court  here  attempts  to  make  a  concrete  application  of  the  law 
to  the  facts  of  the  case,  and  directs  the  jury  to  find  a  verdict  for 
the  defendant  if  they  believe  the  facts  stated  in  the  instruction 
The  facts  set  out  in  the  instruction  are  that,  if  the  jury  believe 
Freeman  and  Chatham  did  not  observe  that  plaintiff  desired  to 
board  defendant's  car  and  failed  to  stop  and  take  her  on  for  that 
reason,  to  wit,  that  they  did  not  actually  see  her,  they  should  find 
for  the  defendant.  We  have  already  pointed  out  that  this  is 
fatally  incorrect.  If  the  conductor  and  motorman  failed  to  see 
her  through  the  want  of  ordinary  care,  the  company  would  cer- 
tainly be  liable.  Liability  would  follow  from  a  failure  to  see  her, 
if  by  the  use  of  due  care  she  would  have  been  seen,  just  as  clearly 
as  from  the  fact,  if  it  were  so,  that  they  did  not  see  her  at  all. 
The  jury  might  have  believed  that  Mrs.  Godfrey  was  at  a  proper 
place,  and  in  abundant  time  to  catch  the  car,  and  yet  they  were 
told  that,  if  they  did  not  simply  see  her,  they  should  find  for  the 
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defendant.  If  she  might  have  been  seen  hy  the  motorman  and 
conductor  by  the  use  of  ordinary  care,  the  company  was  plainly 
liable  for  the  violation  of  its  general  duty  which  it  owes  the  pub- 
lic to  see.    Wilson  v,  N.  O.  &  N.  E.  R.  R.,  63  Miss.  352. 

[7]  Harper  v.  State,  83  Miss.  402,  35  South.  572,  announces 
the  true  rule,  which  is:  "Where  an  abstract  proposition  of  law 
is  incorrectly  announced  by  an  instruction,  and  the  same  or  simi- 
lar propositions  of  law  are  thereafter  correctly  set  forth  in  other 
instructions  in  the  cause,  then  if,  taking  the  instructions  on  both 
sides  as  a  whole,  the  court  can  safely  affirm  that  no  harm  has  been 
done  to  either  side,  and  that  the  right  result  has  been  reached,  the 
verdict  of  the  jury  will  not,  in  such  cases,  be  disturbed.  Skates 
V,  State,  64  Miss.  644,  1  South.  843,  60  Am.  Rep.  70. 

[8]  But  where,  as  in  the  instant  case,  the  .court  undertakes 
to  collate  certain  facts,  and,  making  a  concrete  application  of  the 
law  to  such  facts,  instructs  the  jury  to  bring  in  a  stated  verdict 
if  they  believe  in  their  existence,  and  the  facts  therein  stated  will 
not  legally  sustain  the  verdict  directed,  such  error  cannot  be 
cured  by  other  instructions;  the  reason  for  the  difference  being 
that  in  the  first  instance  it  is  simply  an  erroneous  statement  of  a 
legal  principle,  which  may  or  may  not  mislead  the  jury,  accord- 
ing to  the  varying  circumstances  of  causes,  but  in  the  latter  in- 
stance, where  a  verdict  is  directed  to  be  based  upon  the  facts 
stated  in  the  instruction,  other  instructions  embodying  other  and 
different  statements  of  facts  and  authorizing  verdicts  to  be  predi- 
cated thereon  do  not  modify  the  erroneous  instruction,  but  sim- 
ply conflict  therewith.  If,  by  an  erroneous  instruction,  a  jury 
be  charged  to  convict  if  they  believe  certain  facts  to  exist,  and 
by  another  instruction  the  jury  be  told  that  they  should  acquit 
unless  they  believe  that  certain  other  facts  also  exist,  these  in- 
structions to  not  modify,  but  contradict,  each  other.  The  one  is 
not  exemplary  of  the  other,  but  in  conflict  therewith.  In  such  a 
state  of  case  the  jury  is  left  without  any  sure  or  certain  guide  to 
conduct  them  to  the  proper  conclusion.  Hawthorne  v.  State,  58 
Miss.  778;  Collins  v.  State,  71  Miss.  691,  15  South.  42;  Josephine 
V.  State,  39  Miss.  617 ;  Owens  v.  State,  80  Miss.  499,  32  South. 
152. 

This  instruction  was  fatally  erroneous,  and  not  cured.  We 
notice  just  one  other  matter.  Testimony  is  set  out  in  the  record 
as  to  the  motorman  seeing  a  woman  and  a  child,  which  he  sup- 
posed to  be  a  girl,  wanting  to  get  aboard  the  car.  A  good  deal 
of  testimony  was  taken  as  to  what  the  conductor  and  the  motor- 
man  did  with  respect  to  this  woman  and  her  child,  extending  from 
page  33  to  and  including  page  42  of  the  record.  At  the  end  of 
all  this  testimony,  the  court  of  its  own  motion  excluded  all  this 
testimony,  to  which  action  of  the  court  both  the  plaintiff  and  the 
defendant  excepted.  We  think  the  jury  were  entitled  to  hear  this 
testimony  as  to  what  was  done  by  the  motorman  and  the  con- 
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ductor,  and  what  the)^  saw  with  reference  to  this  woman  and  her 
child.  We  are  very  much  incUflcd,  though  expreSs:i|lg,  of  course, 
no  positive  opinion  about  it,  to  the  view  Uiat  the  woman  and  child 
seeii  by  the  motorman  were  very  likely  the  plaintiflF  in  this  case 
and  her  child.  The  motorman's  idea  that  the  child  was  a  girl  was, 
of  course,  pure  guesswork,  and  his  estimate  of  the  age  was  of 
like  little  value.  At  any  rate,  it  was  for  the  jury  to  detennine 
what  his  opinion  as  to  both  were  worth,  and  to  give  to  all  this 
testimony  as  to  what  the  conductor  and  the  motorman  saw  and 
did,  with  respect  to  this  woman  and  her  child,  just  such  weight 
as  from  the  evidence  they  saw  proper. 

Per  Curiam.  The  above  opinion  is  adopted  as  the  opinion  of 
the  court,  and,  for  the  reasons  therein  indicated,  the  judgment 
is  reversed,  and  the  cause  remanded. 


Deaver-Jeter  Co.  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  June  6,  1912.) 

[74   S.    E.   Rep.   1071.] 

Evidence — Admissions — Receipt  of  Goods  by  Carrier.— A  letter 
written  by  the  local  agent  of  a  railroad  company  in  response  to  an 
inquiry  as  to  a  shipment  of  goods,  which  stated  that  the  goods  had 
been  destroyed  by  fire,  is  competent  evidence  that  the  railroad  com- 
pany received  the  goods;  the  answer  to  such  an  inquiry  being  within 
the  scope  of  the  agent's  duty. 

Carriers — Carriage  of  Goods — Notice  of  Loss.* — A  stipulation  in  a 
bill  of  lading  that  claims  for  loss  or  damages  must  be  made  within 
a  reasonable  time  after  delivery  is  valid. 

Carriers— Carriage  of  Goods— Notice  of  Loss— Waiver  of  Noticct 
— Where  it  appeared  that  a  railroad  company  had  notice  that  a  ship- 
ment of  goods  was  destroyed  by  fire,  the  failure  of  the  consignee 
to  give  notice  of  nondelivery,  as  required  by  the  bill  of  lading,  is  no 
bar  to  an  action;  there  being  no  reason  for  the  giving  of  such  no- 
tice. 

Carriers— Loss  of  Goods— Persons  Who  May  Sue — Evidence  of 
Title. — The  fact  that  the  seller  of  goods,  destroyed  while  in  the  hands 

*See  extensive  note,  27  R.  R.  R.  388,  50  Am.  &  Eng.  R.  Cas..  K- 
S.,  388;  foot-note  of  Smith  Meat  Co.  v.  Oregon,  R.,  etc.,  Co.  (Ore), 
42  R.  R.  R.  647,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  Midland  Valley 
R.  Co.  V.  Ezell  (Okl.),  41  R.  R.  R.  557,  64  Am.  &  Eng.  R.  Cas.,  K 
S.,  557;  last  foot-note  of  Hayes  v.  Missouri,  etc.,  R.  Co.  (Kan.),  40 
R.  R.  R.  226,  63  Am.  &  Eng.  R.  Cas.,  226;  Estes  v.  Denver  &  R.  G. 
R.  Co.  (Colo.),  40  R.  R.  R.  216,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 

tSee  extensive  note,  27  R.  R.  R.  392,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  392;  last  foot-note  of  Kime  v.  Southern  R.  Co.  (N.  Car.),  38  R. 
R.  R.  704,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  704. 
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of  a  carrier,  has  agreed  to  indemnify  the  buyer  for  the  e^^penses  of 
9  suit  against  the  carrier  is  not  sufficient  to  overcome  positive  evi* 
dence  of  title  in  the  buyer,  so  as  to  show  that  he  was  not  entitled  to 
sue. 

Appeal  from  Common  Pleas  Circuit  Court  of  Union  County; 
Ernest  Gary,  Judge. 

Action  by  the  Deaver-Jeter  Company  against  the  Southern 
Railway  Company.  From  an  order  of  nonsuit,  plaintiff  appeals. 
Reversed  and  remanded. 

John  K.  Hamblin  and  Wallace  &  Barron,  of  Union,  for  ap- 
pellant. 
Sanders  &  De  Pass,  of  Spartanburg,  for  respondent. 

Hydrick,  J.  This  is  an  appeal  from  an  order  of  nonsuit.  In 
August,  1908,  the  Fechheimer-Keifer  Company,  of  Cincinnati, 
delivered  to  the  Louisville  &  Nashville  Railroad  Company  a  case 
of  clothing  for  transportation  and  delivery  to  plaintiff  at  Carlisle, 
S.  C.  The  goods  never  reached  destination.  Plaintiff  made  in- 
quiry for  them  of  defendant's  agent  at  Carlisle,  and  under  date 
of  September  14,  1908,  he  wrote  plaintiff:  "I  am  informed  by 
our  route  agent,  Mr.  W.  C.  Wall,  that  a  case  of  clothing  con- 
signed to  you  all  shipped  from  Cincinnati,  Ohio,  was  destroyed 
by  fire  at  Hamburg,  S.  C,  on  account  of  high  water  and  an  act  of 
God."  There  was  testimony  that  Hamburg  is  on  defendant's 
road,  and  that  the  fire  was  caused  by  the  high  water  of  the  Sa- 
vannah river,  during  the  freshet  of  August,  1908,  getting  into  a 
car  load  of  quicklime.  In  October,  1910,  plaintiff  filed  with  de- 
fendant's agent,  at  Carlisle,  a  claim  for  the  value  of  the  goods, 
and  in  December,  1910,  this  action  was  brought  to  recover  the 
value  of  the  goods  and  the  statutory  penalty  for  failing  to  pay 
the  claim  therefor. 

The  nonsuit  was  granted  upon  two  grounds:  (1)  Because 
there  was  no  evidence  that  defendant  ever  received  the  goods  or 
lost  them.  (2)  Because  the  claim  therefor  was  not  filed  within 
the  time  stipulated  in  the  bill  of  lading. 

[1]  We  think  the  letter  of  defendant's  agent  at  Carlisle  was 
competent  evidence  that  defendant  had  received  the  goods,  and 
that  they  were  destroyed  while  in  its  possession.  If  defendant 
received  the  goods,  it  was  its  duty  to  deliver  them  to  plaintiff,  or 
inform  plaintiff  what  had  become  of  them.  It  could  discharge 
this  duty  only  through  its  agents.  Therefore  the  agent  at  Car- 
lisle was  acting  within  the  scope  of  his  duty  and  authority  when 
he  undertook  to  find  out  whether  defendant  had  received  the 
goods,  and,  if  so,  what  had  become  of  them,  and  in  giving  plain- 
tiff the  information. 

[2,  3]  The  bill  of  lading  contains  a  stipulation  that  "claims  for 
loss  or  damage  must  be  made  in  writing  to  the  agent  at  point  of 
delivery  promptly  after  arrival  of  the  property,  and  if  delayed 
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for  more  than  thirty  days  after  delivery  of  the  property,  or  after 
due  time  for  the  delivery  thereof,  no  carriers  hereunder  shall  be 
liable  in  any  event."  Such  a  stipulation,  where  the  time  limit  is 
reasonable,  is  usually  sustained  by  the  courts.  5  A.  &  E.  Enc.  L. 
(2d  Ed.)  321 ;  6  Cyc.  505.  The  principal  ground  Hipon  which 
such  a  stipulation  is  held  to  be  reasonable  and  valid  is  that  car- 
riers usually  handle  great  numbers  of  shipments,  which  are  lia- 
ble, for  various  reasons,  to  be  lost  or  misplaced  or  injured  in 
transporting  them ;  and,  if  part  of  a  shipment  has  been  lost  or 
misplaced,  unreasonable  delay  in  informing  the  carrier  of  the 
fact  tends  to  defeat  an  effort  to  trace  the  shipment  and  find  and 
deliver  the  part  lost  or  misplaced.  If  a  shipment  has  been  dam- 
aged in  transportation,  unreasonable  delay  in  notifying  the  car- 
rier tends  to  defeat  any  effort  to  ascertain  the  character  and  ex- 
tent of  the  damage,  and  therefore  subjects  the  carrier  to  the 
greater  possibility  of  having  to  pay  fraudulent  or  exorbitant 
claims  for  damages;  therefore  the  carrier  is  entitled  to  reason- 
ably prompt  notice  of  the  loss  or  damage  for  his  own  protection; 
and,  where  a  shipment  has  passed  through  the  hands  of  a  num- 
ber of  connecting  carriers,  the  last  carrier,  who  is  presumptively 
liable  for  the  loss  of  a  part  of  it,  or  for  the  damage  done  to  it 
in  transportation,  is  entitled  to  be  informed  with  reasonable 
promptness  of  the  loss  or  damage,  in  order  that  he  may  trace  the 
shipment  and  find  out  which  of  the  connecting  carriers  is  actually 
liable  for  the  loss  or  damage.  But,  as  that  presumption  does  not 
arise,  unless  the  shipment  or  some  part  of  it  is  delivered,  that 
reason  for  prompt  notice  of  loss  or  damage  does  not  apply  where 
there  is  no  actual  delivery.  The  authorities  generally  agree  that 
a  stipulation  requiring  the  filing  of  claims  within  a  given  time 
after  delivery  does  not  apply  in  cases  where  there  is  no  delivery. 
Porter  V.  Southern  Express  Co.,  4  S.  C.  135,  16  Am.  Rep.  762; 
6  Cyc.  506;  5  A.  &  E.  Enc.  L.  (2d  Ed.)  384.  We  are  not  called 
upon  to  pass  upon  the  reasonableness  of  the  time  allowed  for  fil- 
ing the  claim  under  the  stipulation  in  this  case,  because  there 
can  be  no  reason  for  requiring  the  filing  of  the  claim,  if  the  de- 
fendant already  knew  of  the  loss,  and  that  it  occurred  while  the 
goods  were  in  its  possession.  If  the  facts  be  as  stated  in  the  let- 
ter, defendant  could  not  have  been  prejudiced  by  the  failure  to 
file  the  claim  within  the  time  provided  in  the  stipulation;  hence 
the  failure  should  not  be  allowed  to  defeat  plaintifiF's  action.  It 
was  held  in  Kelly  v.  Railway  Co.,  84  S.  C.  251,  66  S.  E.  198, 137 
Am.  St.  Rep.  842,  that,  where  the  carrier  was  informed  of  the 
damage  and  examined  the  goods  with  a  view  of  ascertaining  the 
extent  of  it,  such  a  stipulation  did  not  apply. 

[4]  Respondent  contends  that  the  nonsuit  should  be  sustained, 
because  the  evidence  shows  that  plaintiflF  is  not  the  owner  of  the 
goods.  This  contention  is  based  solely  upon  the  ground  that  the 
seller  of  the  goods  agreed  to  save  plaintiff  harmless  and  pay  all 
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expenses  incurred  on  account  of  this  suit.  That  agreement  may 
tend  to  show  what  the  parties  thought  their  rights  were  as  be- 
tween themselves ;  but  it  does  not  alter  the  legal  rights  of  either 
as  against  the  defendant.  There  was  positive  evidence  that  plain- 
tiff was  the  owner  of  the  goods. 
Judgment  reversed. 

Gary,  C.  J.,  and  Woods,  J.,  concur.    Watts  and  Fraser,  JJ., 
concur  in  the  result. 


Louisville  &  N.  R.  Co.  v.  Ohio  Valley  Tie  Co. 

(Court  of  Appeals  of  Kentucky,  June  5,  1912.) 

[147  S.  W.  Rep.  421.] 

Commerce — Interstate  Commerce — Freight  Rates. — Shipments  of 
ties  f.  o.  b.  Louisville,  originating  at  another  point  in  Kentucky,  are 
governed  by  intrastate,  not  interstate,  freight  rates,  though  the  con- 
signments were  made  in  care  of  nonresident  officials  of  the  purchas- 
ing railroad  companies  and  the  ties  were  forwarded  to  other  states 
without  being  unloaded;  the  shipping  seller  of  the  ties  have  no  con- 
cern in  the  shipments  after  their  delivery  f.  o.  b.  Louisville. 

Appeal  from  Circuit  Court,  Jefferson  County,  Chancery 
Branch,  Second  Division. 

Action  by  the  Louisville  &  Nashville  Railroad  Company  against 
the  Ohio  Valley  Tie  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Helm  Bruce  and  Bruce  &  Bullitt,  all  of  Louisville,  for  appel- 
lant. 

Hines  &  Norman  and  Bodley  &  Baskin,  all  of  Louisville,  for 
appellee. 

Clay,  C.  Appellee,  Ohio  Valley  Tie  Company,  brought  this 
action  against  appellant,  Louisville  &  Nashville  Railroad  Com- 
pany, to  recover  the  difference  between  the  intrastate  rate  and  the 
interstate  rate  on  certain  railroad  ties  which  it  had  shipped  over 
the  railroad  from  certain  points  in  Kentucky  to  Louisville,  Ky. 
The  amount  involved  is  $8,189.9L  From  a  judgment  in  favor 
of  appellee  the  railroad  company  appeals.  It  is  admitted  that  the 
interstate  rate  is  higher  than  the  intrastate  rate.  It  is  not  con- 
tended that  the  interstate  rate,  as  charged,  is  higher  than  the  es- 
tablished rate,  but  that,  as  the  shipments  were  intrastate,  the 
interstate  rate  should  not  have  been  charged.  The  simple  ques- 
tion, then  is.  Were  the  shipments  interstate  or  intrastate? 

Appellee  is  engaged  in  the  business  of  buying  and  selling  rail- 
road ties.  Prior  to  the  shipment  of  the  ties  involved  in  this  liti- 
gation, it  had  entered  into  written  contracts  with  the  Pennsyl- 
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vania  Railroad  Company,  and  with  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  (known  as  the  "Big 
Four^'),  whereby  it  sold  to  them  about  500,000  ties  at  a  fixed 
price,  f .  o.  b.  cars  at  Louisville,  Ky.  The  cars  were  billed  from 
the  Ohio  Valley  Tie  Company  to  the  Ohio  Valley  Tie  Company, 
care  Pennsylvania  Company,  or  to  the  Pennsylvania .  Company 
direct,  or  to  the  **Big  Four"  direct.  There  also  appeared  on  the 
bills  of  lading  either  "c/o  R.  A.  Bury"  or  "c/o  W.  H.  Scriven, 
Sup*t."  Under  the  contracts  with  the  railroad  companies,  they 
were  to  pay  the  freight  on  the  ties  to  Louisville,  and  in  settling 
with  appellee,  the  consignor,  they  were  to  deduct  the  amount  of 
the  freight  from  the  purchase  price  of  the  ties.  Upon  arrival 
of  the  cars  at  Louisville,  they  were  delivered  to  the  consignees. 
Appellant  demanded  the  interstate  rate  on  the  shipments,  and  the 
consignees  paid  the  freight  according  to  that  rate. 

Appellee's  president  testified  that  his  company  had  no  in- 
tention one  way  or  the  other  regarding  the  movement  of  the  cars 
beyond  Louisville.  Its  contracts  with  both  of  the  railroad  com- 
panies required  that  the  ties  be  delivered  f .  o.  b.  cars  Louisville, 
and  it  had  nothing  whatever  to  do  with  the  movement  of  the  cars 
after  their  delivery.  His  company  had  no  understanding  with  the 
purchasers  with  reference  to  the  disposition  of  the  ties  or  cars 
after  they  reached  Louisville.  Upon  reaching  Louisville,  the  ties 
became  the  property  of  the  purchasers,  and  from  that  time  were 
entirely  under  their  control,  and  subject  to  any  disposition  they 
desired  to  make  of  them.  This  witness  further  testifies  that  ap- 
pellee had  a  representative  at  the  various  places  of  shipment, 
but  that  the  instructions  regarding  the  billing  were  given  by  the 
inspector  of  the  Pennsylvania  Railroad. 

The  evidence  for  appellant  is  to  the  effect  that  there  were  89 
car  loads  of  ties  involved.  Eighteen  of  them  were  for  the  Big 
Four,  and  71  for  the  Pennsylvania.  Prior  to  the  shipment  of 
these  cars,  some  of  the  ties  shipped  had  been  used  by  the  pur- 
chasing railroads  in  Louisville.  Appellant  afterwards  ascertained 
that  some  of  the  previous  shipments  had  as  a  matter  of  fact  been 
sent  out  of  the  state.  Upon  seeing  that  some  of  the  cars  contain- 
ing the  shipments  in  question  were  billed  care  of  R.  A.  Bury,  and 
others  care  of  W.  H.  Scriven,  superintendent,  and  learning  that 
they  were  officers  of  the  purchasing  carriers  and  lived  outside  of 
the  state  of  Kentucky,  they  ascertained  by  further  inquiry  that 
the  ties  were  destined  to  points  in  another  state,  and  that,  as  a 
matter  of  fact,  all  the  ties  in  question,  without  being  unloaded, 
went  forward  in  the  same  cars  to  points  outside  of  the  state  of 
Kentucky.  For  this  reason  the  rate  clerk  concluded  that  the  in- 
terstate rate  should  be  charged  on  the  shipments,  and  it  was 
charged. 

The  evidence  further  shows  that  the  ties,  when  received  at 
Louisville  by  the  purchasing  carriers,  were  shipped  by  them  as 
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"company  material"  or  "deadhead"  to  various  points  on  their 
lines  outside  of  the  state  of  Kentucky. 

For  appellant  it  is  insisted  that  because  the  purchasing  carriers 
had  the  right  to  give  shipping  directions,  and  the  waybills  or  con- 
tracts of  shipment  showed  that  the  ties  were  shipped  to  the  pur- 
chasing carriers  in  care  of  parties  who,  as  a  matter  of  fact,  did 
not  live  in  Louisville,  and  inquiry  developed  the  fact  that  the 
ties,  without  being  unloaded,  went  through  in  the  same  cars  to 
points  outside  of  the  state,  the  shipments,  notwithstanding  the 
contracts  of  shipment,  were  actually  destined  to  points  outside 
of  the  state,  and,  having  actually  started  in  the  course  of  trans- 
portation to  another  state,  were  necessarily  interstate  commerce. 
In  other  words,  it  is  insisted  that  the  contracts  of  shipment  do 
not  control,  in  view  of  the  fact  that  the  ties  were  destined  to,  and 
actually  went  to,  points  outside  of  the  state. 

The  rule  announced  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  State  of 
Texas,  204  U.  S.  403,  27  Sup.  Ct.  360,  51  L.  Ed.  540,  is,  we 
think,  controlling  in  this  case.  There  Saylor  and  Burnett,  of 
Goldthwaite  Tex.,  purchased  of  the  Samuel  Hardin  Grain  Com- 
pany, of  Kansas  City,  Mo.,  two  cars  of  corn  at  a  delivered  price, 
f.  o.  b.  cars  Goldthwaite,  Tex.  The  Samuel  Hardin  Grain  Com- 
pany did  not  at  that  time  have  the  grain,  and  purchased  it  of  the 
Harroun  Commission  Company  at  a  delivered  price  f.  o.  b.  cars, 
Texarkana,  Tex.  The  Harroun  Commission  Company  had  pre- 
viously purchased  two  cars  of  grain  for  delivery  f.  o.  b.  cars 
Texarkana,  Tex.,  and  these  cars  were  used  by  it  to  fill  the  order 
from  the  Samuel  Hardin  Grain  Company.  When  the  cars  ar- 
rived at  Texarkana,  an  agent  of  the  Samuel  Hardin  Grain  Com- 
pany ordered  the  cars  delivered  to  the  Texas  Pacific  Railroad 
Company,  and  then  rebilled  them  from  Texarkana  to  Goldth- 
waite. When'  the  cars  arrived  at  Goldthwaite,  Saylor  and  Bur- 
nett, acting  for  the  Samuel  Hardin  Grain  Company,  tendered 
and  delivered  to  the  carrier,  the  Gulf,  Colorado  &  Sante  Fe  Rail- 
road Company,  the  amount  of  the  freight  according  to  the  local 
rate.  The  delivering  carrier  refused  to  accept  the  amount  ten- 
dered, but  demanded  and  collected  the  freight  according  to  the 
interstate  rate.  Later  the  state  of  Texas  sued  the  delivering 
carrier  to  recover  the  penalty  provided  by  the  statute  of  that 
state  for  having  charged  and  collected  a  rate  in  excess  of  the  rate 
fixed  by  the  State  Railroad  Commission.  There  was  a  recovery 
in  the  trial  court,  and  an  affirmance  of  the  judgment,  both  by  the 
Texas  Court  of  Civil  Appeals  and  the  Supreme  Court  of  Texas, 
and  on  a  writ  of  error  to  review  the  judgment  of  the  Supreme 
Court  of  Texas  the  judgment  was  affirmed  by  the  Supreme  Court 
of  the  United  States. 

In  view  of  the  thorough  discussion  of  the  question  involved, 
we  quote  at  length  from  the  opinion  of  that  court : 

"It  is    undoubtedly  true   that   the    character    of  a    shipment. 
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whether  local  or  interstate,  is  not  changed  by  a  transfer  of  title 
during  the  transportation.  But  whether  it  be  one  or  the  other  may 
depend  on  the  contract  of  shipment  The  rights  and  obligations  of 
carriers  and  shippers  are  reciprocal.  The  first  contract  of  ship- 
ment in  this  case  was  from  Hudson  to  Texarkana.  During  that 
transportation  a  contract  was  made  at  Kansas  City  for  the  sale 
of  the  corn,  but  that  did  not  affect  the  character  of  the  shipment 
from  Hudson  to  Texarkana.  It  was  an  interstate  shipment  after 
the  contract  of  sale  as  well  as  before.  In  other  words,  the  trans- 
portation which  was  contracted  for  and  which  was  not  changed 
by  any  act  of  the  parties  was  transportation  of  the  com  from 
Hudson  to  Texarkana — that  is,  an  interstate  shipment.  The  con- 
over  the  goods  in  process  of  transportation,  which  may  be  re- 
peatedly changed  by  sales,  is  one  thing,  the  transportation  is  an- 
other thing,  and  follows  the  contract  of  shipment,  until  that  is 
changed  by  the  agreement  of  owner  and  carrier.  Neither  the 
Harroun  nor  the  Hardin  Company  changed  or  offered  to  change 
the  contract  of  shipment  or  the  place  of  delivery.  The  Hardin 
Company  accepted  the  contract  of  shipment  therefore  made,  and 
purchased  the  corn  to  be  delivered  at  Texarkana ;  that  is,  on  the 
completion  of  the  existing  contract.  When  the  Hardin  Company 
accepted  the  corn  at  Texarkana,  the  transportation  contracted  for 
ended.  The  carrier  was  under  no  obligations  to  carry  it  further.  It 
transferred  the  corn,  in  obedience  to  the  demands  of  the  owner, 
to  the  Texas  &  Pacific  Railway  Company,  to  be  delivered  by  it 
under  its  contract  with  such  owner.  Whatever  obligations  may 
rest  upon  the  carrier  at  the  terminus  of  its  transportation  to  de- 
liver to  some  further  carrier,  in  obedience  to  the  instructions  of 
the  owner,  it  is  acting  not  as  a  carrier,  but  simply  as  a  forwarder. 
No  new  arrangement  having  been  made  for  transportation,  the 
corn  was  delivered  to  the  Hardin  Company  at  Texarkana.  What- 
ever may  have  been  the  thought  of  the  Hardin  Company  in  re- 
spect to  the  further  disposition  of  the  corn  was  a  matter  imma- 
terial so  far  as  the  completed  transportation  was  concerned. 

In  this  respect  there  is  no  difference  between  an  interstate 
passenger  and  an  interstate  transportation.  If  Hardin,  for  in- 
stance, had  purchased  at  Hudson  a  ticket  for  interstate  carriage 
to  Texarkana  to  go  on  to  Goldthwaite,  he  would  not  be  entitled, 
on  his  arrival  at  Texarkana,  to  a  new  ticket  from  Texarkana 
to  Goldthwaite  at  the  proportionate  fraction  of  the  rate  pre- 
scribed by  the  Interstate  Commerce  Commission  for  carriage 
from  Hudson  to  Goldthwaite.  The  one  contract  of  the  railroad 
companies  having  been  finished,  he  must  make  a  new  contract 
for  his  carriage  to  Goldthwaite,  and  that  would  be  subject  to  the 
law  of  the  state  within  which  tiiat  carriage  was  to  be  made. 

"The  question  may  be  looked  at  from  another  point  of  view. 
Supposing  a  car  load  of  goods  was  shipped  from  Goldthwaite  to 
Texarkana  under  a  bill  of  lading  calling  for  only  that  transpor- 
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tation,  and  supposing  that  the  laws  of  Texas  required,  subject 
to  penalty,  that  such  goods  should  be  carried  in  a  particular  kind 
of  car-s— cstfd  there  be  aoy  doubt, that  the  carrier  would  be  subject 
to  the  penalty,  although  it  should  appear  that  the  shipper  in- 
tended, after  the  goods  had  reached  Texarkana,  to  forward  them 
to  some  other  place  outside  the  state?  To  state  the  question  in 
other  words,  if  the  only  contract  of  shipment  was  for  local  trans- 
portation, would  the  state  law  in  respect  to  the  mode  of  trans- 
portation be  set  one  side  by  a  federal  law  in  respect  to  interstate 
transportation,  on  the  ground  that  the  shipper  intended,  after 
the  one  contract  of  shipment  had  been  completed,  to  forward  the 
goods  to  some  place  outside  the  state?  Coe  v.  Errol,  116  U.  S. 
517-527,  6  Sup.  Ct.  475,  29  L.  Ed.  715. 

* 'Again,  it  appeared  that  this  corn  remained  five  days  in  Tex- 
arkana. The  Hardin  Company  was  under  no  obligation  to  ship 
it  further.  It  could,  in  any  other  way  it  saw  fit,  have  provided 
com  for  delivery  to  Saylor  &  Burnett,  and  unloaded  and  used 
that  car  of  corn  in  Texarkana.  It  must  be  remembered  that  the 
corn  was  not  paid  for  by  the  Hardin  Company  until  its  receipt  in 
Texarkana.  It  was  paid  for  on  receipt  and  delivery  to  the  Har- 
din Company.  Then,  and  not  till  then,  did  the  Hardin  Company 
have  full  title  to  and  control  of  the  corn,  and  that  was  after  the 
first  contract  of  transportation  had  been  completed. 

**It  must  further  be  remembered  that  no  bill  of  lading  was  is- 
sued from  Texarkana  to  Goldthwaite  until  after  the  arrival  of 
the  corn  at  Texarkana,  the  completion  of  the  first  contract  for 
transportation,  the  acceptance  and  payment  by  the  Hardin  Com- 
pany. In  many  cases  it  would  work  the  grossest  injustice  to  a 
carrier  if  it  could  not  rely  on  the  contract  of  shipment  it  has 
made,  know  whether  it  was  bound  to  obey  the  state  or  federal 
law,  or,  obeying  the  former,  find  itself  mulcted  in  penalties  for 
not  obeying  the  law  of  the  other  jurisdiction  simply  because  the 
shipper  intended  a  transportation  beyond  that  specified  in  the 
contract.  It  must  be  remembered  that  there  is  no  presumption 
that  a  transportation  when  commenced  is  to  be  continued  beyond 
the  state  limits,  and  the  carrier  ought  to  be  able  to  depend  upon 
the  contract  which  it  has  made,  and  must  conform  to  the  liabil- 
ity imposed  by  that  contract." 

Applying  the  rule  above  announced  to  the  facts  of  this  case, 
we  find  that  appellee,  the  Ohio  Valley  Tie  Company,  had  con- 
tracted to  deliver  the  ties  in  question  to  the  purchasing  carriers 
f.  o.  b.  cars  at  Louisville.  Having  obligated  itself  to  deliver  the 
ties  at  that  point,  it  had  a  right  to  contract  for  their  shipment  to 
that  point,  and  did,  in  fact,  make  such  contracts  with  appellant. 
Pursuant  to  these  contracts  of  shipment,  appellant  received  the 
ties  and  actually  delivered  them  to  the  purchasing  carriers. 
Though  the  tie  inspector  of  the  purchasing  carriers  had  the  right 
to  give  billing  directions,  it  was  not  within  his  power  to  bind  ap- 
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pellee  by  any  directions  that  he  might  give  looking  to  a  move- 
ment of  the  cars  beyond  Louisville,  the  point  at  which  appellee 
had  agreed  to  deliver  the  ties.  The  memoranda  on  the  bills  of 
lading  to  the  effect  that  certain  cars  were  in  care  of  one  person 
and  certain  other  cars  were  in  care  of  another  person  were  for 
the  mere  convenience  of  the  purchasing  carriers,  for,  when  the 
ties  were  delivered  at  Louisville  as  per  contract,  appellee's  con- 
tract was  then  performed,  and  the  title  to  the  ties  then  passed  to 
the  purchasing  carriers.  From  that  time  on  the  movement  of 
the  cars  containing  the  ties  was  a  matter  of  no  concern  to  ap- 
pellee. When  the  cars  were  started,  its  only  intention  was  to 
contract  for  their  delivery  at  Louisville.  As  to  what  disposition 
would  then  be  made  of  them  it  had  no  intention.  Certainly  the 
mere  intention  of  the  purchasing  carriers,  an  intention  which  we 
find  as  a  matter  of  fact  was  not  shared  in  by  either  appellant  or 
appellee,  could  not  in  any  wise  affect  the  contracts  for  transpor- 
tation which  appellee  had  made  with  appellant.  Notwithstand- 
ing the  billing  directions,  showing  that  the  cars  were  in  care  of 
certain  persons  who,  as  a  matter  of  fact  lived  outside  of  the 
state,  appellant,  under  the  contracts  of  shipment,  was  not  re- 
quired to  transport  the  ties  outside  of  the  state.  It  simply  de- 
livered the  ties  to  the  purchasing  carriers,  they  accepted  the  ties, 
and  such  deliveries  were  regarded  by  the  parties  as  sufficient  for 
all  purposes.  In  delivering  the  ties  at  the  termination  of  the 
transportation  contracted  for,  appellant  acted  not  as  a  carrier, 
but  as  forwarder.  So  far  as  it  was  concerned,  the  transporta- 
tion contracts  were  completed.  The  subsequent  transportation 
of  the  ties  to  points  outside  the  state  was  an  entirely  new  trans- 
action, with  which  neither  appellant  nor  appellee  was  concerned. 
Having  received  the  ties,  the  purchasing  carriers  had  a  right  to 
do  with  them  as  they  pleased.  Neither  their  action  in  this  re- 
spect, nor  their  purpose,  when  the  ties  were  originally  started 
for  Louisville,  to  take  such  action,  could  change  the  character  of 
the  shipments  as  fixed  by  the  original  contracts  between  appel- 
lee and  appellant,  and  impose  upon  appellee  the  burden  of  pay- 
ing the  interstate  rate  for  what  were  in  fact  intrastate  shipments. 
Manifestly,  if  the  case  were  reversed,  and  the  interstate  rate 
had  been  less  than  the  intrastate  rate,  it  would  hardly  be  con- 
tended that  appellee,  notwithstanding  the  fact  that  its  contracts  of 
shipment  with  appellant  fixed  Louisville  as  the  destination  of  the 
ties,  and  the  ties  were  actually  delivered  to  and  accepted  by  the 
purchasing  carriers  at  that  point  was,  as  a  matter  of  fact,  enti- 
tled to  the  interstate  rate,  merely  because  appellant,  by  making 
inquiries,  could  have  ascertained  that  the  purchasing  carriers  all 
the  while  intended  to  send  the  ties  to  points  outside  of  the  state, 
and  did  so  send  them  under  an  arrangement  as  to  transportation 
to  which  neither  appellant  nor  appellee  was  a  party.  We  do  not 
mean  to  hold  that  there  may  not  be  cases  where  the  contract  of 
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shipment  is  not  conclusive.  Cases  may  arise  where  there  may 
be  fraud  and  collusion  on  the  part  of  the  shipper  and  the  carrier, 
or  an  attempt  on  their  part  to  evade  the  provisions  of  some  fed- 
eral or  state  law.  In  such  cases,  and  in  many  others,  no  doubt, 
the  courts  may  look  further  than  the  mere  contracts  of  shipment, 
and  determine  the  true  character  of  the  shipments  from  the  ac- 
tual facts  and  circumstances.  No  such  case,  however,  is  pre- 
sented by  this  record.  Appellee  had  the  right  to  contract  for  the 
transportation  of  the  ties  to  the  point  where  it  had  agreed  with 
the  purchasers  to  deliver  them.  This  is  all  that  it  did.  As  the 
contracts  of  shipment  provided  for  transportation  from  points 
within  the  state  to  Louisville,  another  point  within  the  state,  it 
was  entitled,  under  its  contract,  to  the  intrastate  rate,  a  right 
which  no  purpose  or  subsequent  conduct  on  the  part  of  the  pur- 
chasing carriers  could  in  any  way  affect. 

We  see  nothing  in  the  case  of  Southern  Pacific  Terminal  Co. 
V.  Interstate  Commerce  Commission,  219  U.  S.  498,  31  Sup.  Ct. 
279,  55  L.  Ed.  310,  that  conflicts  with  the  rule  herein  announced. 
As,  under  the  contracts  of  purchase,  the  freight  on  the  ties  was 
to  be  paid  by  the  purchasing  carriers  and  credited  on  the  pur- 
chase price,  the  purchasing  carriers  simply  acted  as  appellee's 
agents  in  paying  the  freight,  and  the  payments  were  in  no  sense 
made  on  their  behalf.  The  effect  is  the  same  as  if  appellee  itself 
had  made  the  payments.  The  payments  having  been  made  un- 
der the  mistaken  belief  that  the  interstate  rate  applied,  when  as 
a  matter  of  fact  the  shipments  were  intrastate,  and  therefore 
subject  to  the  rates  fixed  for  local  transportation,  there  can  be 
no  doubt  of  appellee's  right  to  recover. 

Judgment  affirmed. 
45  R  R  R— 32 
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St.  Louis  &  S.  F.  R.  Co.  v,  Ladd. 

(Supreme  Court  of  Oklahoma,  May  14,  1912.) 
[124  Pac.  Rep.  461.] 

Carriers — Contract  of  Shipment — Limitations.* — A  shipper  of  live 
stock  cannot,  in  the  absence  of  fraud  by  the  carrier,  avoid  limiu- 
tions  of  the  carrier's  liability  contained  in  the  bill  of  lading  or 
shipping  contract  by  showing  that  he  executed  the  contract  hui- 
riedly,  or  without  due  care,  or  that  he  was  ignorant  of  its  contents, 
or  failed  to  read  the  same. 

Carriers — Limitation  of  Liability.f — By  the  laws  in  force  in  the 
territory  of  Oklahoma  prior  to  statehood,  a  provision  in  a  live  stock 
contract  or  bill  of  lading  to  the  effect  that,  as  a  condition  precedent 
to  a  recovery  for  any  damages  by  such  contract,  the  shipper  will 
give  notice  in  writing  of  the  claim  therefor  to  some  general  officer 
or  the  nearest  station  agent  of  the  carrier  or  to  the  agent  at  desti- 
nation or  to  some  general  officer  of  the  delivering  line  before  such 
stock  is  removed  from  the  point  of  shipment  or  from  the  place  of 
destination,  and  before  such  stock  is  mingled  with  other  stock,  such 
notice  to  be  served  within  one  day  after  the  delivery  of  such  stock 
at  destination,  was  valid. 

Carriers — Live  Stock  Shipment — Notice  of  Injury. — Where,  from 
the  nature  of  the  injury  alleged  and  proved  to  have  been  inflicted 
upon  the  cattle,  it  must  have  been  apparent  at  once  upon  their  arrivcLl 
at  destination  that  they  were  seriously  damaged  and  that  there  was 
nothing  to  prevent  the  shipper  from  making  the  necessary  claim  and 
giving  the  railroad  company  an  opportunity  to  examine  the  live 
stock  within  the  time  and  in  the  manner  limited  in  the  shipping  coo* 

*See  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas..  K. 
S.,  384;  first  foot-note  of  Bingham  v.  San  Pedro,  etc.,  R.  Co.  (Utah). 
42  R.  R.  R.  659,  65  Am.  &  Eng.  R.  Cas..  N.  S..  659;  Portcous  %\  Doc 
(Minn.),  42  R.  R.  R.  651,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  651;  Wei's 
V.  Great  Northern  R.  Co.  (Ore.),  42  R.  R.  R.  694,  65  Am.  &  Eng.  R- 
Cas.,  N.  S.,  694;  Adams  Express  Co.  v.  Byers  (Ind.),  42  R.  R.  ^^ 
185,  65  lAm.  &  Eng.  R.  Cas.,  N.  S.,  185;  first  foot-note  of  Illinois 
Match  Co.  V.  Chicago,  etc.,  R.  Co.  (111.),  41  R.  R.  R.  545,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  545;  third  foot-note  of  Wells  v.  Great  Norihem 
R.  Co.  (Ore.),  40  R.  R.  R.  75,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  775; 
Union  Pac.  R.  Co.  v,  Stupeck  (Colo.),  40  R.  R.  R.  748.  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  748;  first  foot-note  of  Louisville  &  N.  R.  Co. 
V.  Smith  (Tenn.),  40  R.  R.  R.  291,  63  Am.  &  Eng.  R.  Cas.,  N. 
S..  291;  Hayes  v.  Missouri,  etc.,  Ry.  Co.  (Kan.),  40  R.  R.  R.  226.  63 
Am.  &  Eng.  R.  Cas..  N.  S.,  226;  Estes  v.  Denver  &  R.  G.  R.  Co 
(Colo.),  40  R.  R.  R.  216,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 

tSee  extensive  note,  27  R.  R.  R.  388.  50  Am.  &  Eng.  R.  Cas.,  38i»; 
foot-note  of  Smith  Meat  Co.  v,  Oregon  R.,  etc.,  Nav.  Co.  (Ore.), 
42  R.  R.  R.  647,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  foot-note  of 
Midland  Valley  R.  Co.  v,  Ezell  (Okla.),  41  R.  R.  R.  557.  64  Am.  & 
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tract,  the  question  of  the  reasonableness  of  such  a  provision  is  a 
question  of  law  for  the  court. 

Carriers — Limiution  of  Liability — Waiver  of  Stipulation84 — ^A  stip- 
ulation limiting  the  liability  of  the  carrier  or  fixing  the  time  and 
manner  of  giving  notice  or  presenting  claims  may  be  waived  by  the 
carrier  impliedly,  by  conduct,  as  well  as  expressly. 

Carriers — Notice  of  Damage — Waiver.} — Where  there  is  evidence 
tending  to  show  that  the  freight  claim  agent  of  a  common  carrier 
receives  a  claim  for  damages  to  a  shipment  of  live  stock  after  the 
time  limited  by  a  clause  of  the  shipping  contract  requiring  notice, 
which  has  not  been  complied  with  by  the  shipper,  has  expired,  treats 
it  as  pending  and  then  rejects  it  on  other  grounds,  the  question  of 
whether  the  carrier  intends  to  waive  the  notice  clause  as  a  defense 
is  a  question  of  fact  for  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  Grady  County  Court;  N.  M.  Williams,  Judge. 

Action  by  G.  W.  Ladd  against  the  St.  Louis  &  San  Francisco 
Railroad  Coqipany.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

W,  F.  Evans y  of  St.  Louis,  Mo.,  R,  A,  Kleinschmidt,  W,  C. 
Mitchell,  and  Fred  £.  Suits,  all  of  Oklahoma  City,  for  plaintiff 
in  error. 

F,  £.  Riddle,  of  Chickasha,  for  defendant  in  error. 

K.'\XE^  J.  This  was  an  action  by  the  defendant  in  error,  plain- 
tiff below,  against  the  plaintiff  in  error,  defendant  below,  to  re- 
cover damages  to  a  shipment  of  cattle  shipped  by  the  plaintiff 
over  the  defendant  railway  from  Tuttle,  Okl.,  to  Kansas  City, 
Mo.  The  petition  contained  two  paragraphs;  the  first  being  to 
the  effect  that  through  the  negligence  of  the  officers,  agents,  and 
employees  of  the  defendant  the  train  on  which  said  cattle  were 
shipped  was  delayed  and  said  cattle  were  on  the  road  standing  in 
the  cars  for  about  50  hours  longer  than  was  necessary  and  beyond 
what  was  the  reasonable  time  required  for  transporting  and  de- 
livering said  cars  at  Kansas  City,  and  that  thereby  said  cattle 
injured  in  looks  and  appearance,  and  were  caused  to  be  in  a  stale 
and  studid  condition,  and  to  lose  extra  flesh  to  the  amount  of  50 
pounds  per  head.  The  second  paragraph  was  to  the  effect  that 
there  was  a  decline  in  the  market  between  the  day  said  cattle 
should  have  been  in  Kansas  City  and  the  day  they  arrived  there, 

Eng.  R.  Cas.,  N.  S.,  557;  Estes  v.  Denver  &  R.  G.  R.  Co.  (Colo.), 
40  R.  R.  R.  216,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 

tSee  extensive  note,  27  R.  R.  R.  409,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  409;  last  head-note  of  Adams  v.  Colorado  &  8.  R.  Co.  (Colo.), 
40  R.  R.  R.  210,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  210;  Atlantic  Coast 
Line  R.  Co.  v,  Bryan  (Va.),  33  R.  R.  R.  655,  56  Am.  &  Eng.  R.  Cas., 
^.  o.,  655. 
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on  account  of  which  delay  said  cattle  brought  less  on  the  market 
by  reason  of  their  condition  than  they  would  have  brought  had 
they  been  in  the  good  condition  they  would  have  been  in  if  they 
had  been  delivered  within  a  reasonable  time.  The  action  was 
in  form  an  ordinary  action  at  law,  based  upon  the  theory  that  the 
railway  company  had  violated  its  common-law  duty  as  a  com- 
mon carrier  in  the  particulars  above  set  out.  The  answer  of  the 
defendant,  after  admitting  it  received  the  shipment  of  cattle,  al- 
leged, in  substance,  that  at  said  time  it  had  two  rates  for  the 
transportation  of  live  stock,  to  wit,  a  rate  at  carrier's  risk,  and  a 
reduced  rate  under  a  contract  limiting  the  liability  of  the  carrier, 
and  that  plaintiff  had  the  option  of  shipping  said  stock  at  either 
of  said  rates ;  that  plaintiff  elected  to  ship  said  cars  of  cattle  at 
the  reduced  rate,  and  requested  in  writing  the  transportation  of 
said  cattle  at  such  reduced  rate,  under  the  terms  of  the  contract 
limiting  the  liability  of  the  carrier.  Then  follows  allegation> 
setting  up  noncompliance  with  several  of  the  conditions  of  the 
special  contract  by  the  plaintiff.  The  reply  amounted  to  a  gen- 
eral denial.  On  the  trial  there  was  a  verdict  for  the  plaintiff, 
upon  which  judgment  was  duly  entered,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

It  is  admitted  that  plaintiff  signed  the  special  contract,  but  he 
contends  that  he  did  so  under  such  circumstances  as  not  to  charge 
him  with  knowledge  of  its  contents,  and  that  he  did  not  have  an 
opportunity  to  exercise  the  option  of  choosing  the  rate  under 
which  he  desired  to  ship.  It  seems  that  the  cattle  were  loaded 
just  a  few  moments  before  the  departure  of  the  train  on  which 
they  were  to  be  transported ;  that,  immediately  after  they  were 
loaded  and  before  the  shipper  had  time  to  get  his  bill  of  lading 
or  sign  his  contract,  the  train  crew  commenced  the  necessary 
switching  operations  to  transfer  the  loaded  stock  cars  from  the 
place  they  were  loaded  to  their  proper  place  in  the  train,  which 
was  to  carry  them  to  their  destination ;  that  while  this  was  go- 
ing on  the  shipper  went  to  the  station  agent,  and  signed  the  spe- 
cial contract  referred  to  without  reading  it ;  that  he  made  no  in- 
quiry whether  or  not  the  company  had  two  rates,  and  the  agent 
did  not  tell  him  that  there  were  two  rates,  nor  read  the  contract 
to  him,  nor  call  his  particular  attention  to  the  conditions  con- 
tained therein.  It  is  also  admitted  that  the  cattle  were  on  the 
road  longer  than  the  time  usually  necessary  to  transport  them 
from  Tuttle,  Okl.,  to  Kansas  City,  Mo.,  and  that  on  their  arrival 
at  the  market  in  Kansas  City  the  cattle  were  considerably 
shrunken  in  flesh. 

[  1  ]  The  rule  seems  to  be  well  settled  that  a  shipper  of  ^^ 
stock  cannot,  in  the  absence  of  fraud  by  the  carrier,  avoid  limi- 
tations of  the  carrier's  liability  contained  in  the  bill  of  lading  or 
shipping  contract  by  showing  that  he  executed  the  contract  hur- 
riedly, or  without  due  care,  or  that  he  was  ignorant  of  its  con- 
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tents,  or  failed  to  read  the  same.  Nashville,  etc.,  R.  Co.  v.  Stone, 
112  Tenn.  348,  79  S.  W.  1031,  105  Am.  St.  Rep.  955;  Hoffman 
f.  Metropolitan  Exp.  Co.,  Ill  App.  Div.  407,  97  N.  Y.  Supp. 
838;  Wabash,  etc.,  R.  Co.  v.  Black,  11  111.  App.  465;  Stewart  v, 
Cleveland,  etc.,  R.  Co.,  21  Ind.  App.  218,  52  N.  E.  89;  Patterson 
V.  Kansas  City,  etc.,  R.  Co.,  56  Mo.  App.  657 ;  Mills  v.  Weir,  82 
App.  Div,  396,  81  N.  Y.  Supp.  801 ;  Johnstone  et  al.  v,  Richmond, 
etc.,  R.  Co.,  39  S.  C.  55,  17  S.  E.  512.  "As  has  been  said  by  one 
court,"  says  Elliott  in  his  work  on  Railroads  (vol.  4,  §  1502a), 
"it  would  tend  to  disturb  the  force  of  all  contracts  if  one  in  pos- 
session of  ordinary  capacity  and  intelligence  were  allowed  to 
sign  a  contract  and  act  under  it  in  the  enjoyment  of  all  its  ad- 
vantages, and  then  to  repudiate  it  upon  the  ground  that  its  tenns 
were  not  brought  to  his  attention.  In  the  absence  of  all  fraud, 
misrepresentations,  or  mistakes,  it  must  be  presumed  that  he 
read  the  contract,  and  assented  to  its  provisions."  In  the  case 
at  bar  it  is  apparent  that  it  wa$  the  desire  of  the  shipper  that  his 
cattle  should  be  forwarded  on  the  train  they  did  go,  and  that  the 
haste  was  necessary  in  order  that  his  wishes  in  that  respect  could 
be  carried  out.  There  is  no  charge  of  fraud  on  the  part  of  the 
railway  company  or  its  agents  in  the  matter,  and  there  seems  to 
be  an  entire  lack  of  any  of  the  other  ordinary  grounds  for  re- 
lieving a  competent  party  from  the  performance  of  conditions 
contained  in  a  contract  voluntarily  signed  by  him.  The  evidence 
shows  there  were  in  fact  two  tariff  rates  on  live  stock,  one  of 
them,  the  higher  rate,  at  the  carrier's  risk,  the  other,  the  lower 
rate,  one  of  limited  liability.  One  of  the  sections  of  the  special 
contract  reads  as  follows:  "This  application  is  an  election  on 
my  part  to  avail  myself  of  a  reduced  rate  by  making  this  ship- 
ment under  the  following  contract,  limiting  the  the  liability  of 
such  carrier,  instead  of  shipping  the  same  at  a  higher  rate  with- 
out such  limitations."  And  another  section  (section  15)  is  as 
follows:  "That  in  making  this  contract  the  undersigned  owner, 
or  agent  of  the  owner,  of  the  stock  named  herein,  expressly  ac- 
knowledges that  he  has  had  the  option  of  moving  this  shipment 
under  the  tariff  rate,  either  at  carrier's  risk  or  upon  a  limited 
liability  named  herein,  and  expressly  accepts  and  agrees  to  all 
stipulations  and  conditions  named  herein."  If,  under  the  doc- 
trine heretofore  adverted  to,  the  shipper  was  bound  by  the  other 
sections  of  the  contract,  he  was  also  bound  by  the  ones  above 
quoted,  and,  of  course,  cannot  repudiate  them  upon  the  ground 
that  the  terms  of  the  contract  were  not  called  to  his  attention  be- 
fore he  signed  it.  Having  reached  the  conclusion  that  the  special 
contract  is  binding  upon  the  shipper,  the  question  arises,  Has  he 
complied  with  its  terms?  The  principal  defense  of  the  railway 
company  is  based  upon  an  alleged  failure  of  the  plaintiff  to 
comply  with  section  1 1  of  the  contract,  which  provides :  "That, 
as  a  condition  precedent  to  a  recovery  for  any  darnages  for  delay. 
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loss  or  injury  to  live  stock  covered  by  this  contract,  the  second 
party  will  give  notice  in  writing  of  the  claim  therefor  to  some 
General  Officer  or  the  nearest  station  agent  of  the  first  party,  or 
tc>  the  agent  at  destination,  or  some  General  Officer  of  the  de- 
livering line,  before  such  stock  is  removed  from  the  point  of 
shipment  or  from  the  place  of  destination,  and  before  such  stock 
is  mingled  with  other  stock,  such  written  notification  to  be  sened 
within  one  day  after  the  delivery  of  such  stock  at  destination,  to 
the  end  that  such  claim  shall  be  fully  and  fairly  investigated ;  and 
that  a  failure  to  fully  comply  with  the  provisions  of  this  clause 
shall  be  a  bar  to  the  recovery  of  any  and  all  such  claims." 

[2,  3]  It  seems  to  be  conceded  that  the  notice  required  by  sec- 
tion 1 1  was  not  given  within  the  time  limited,  and  it  is  also  con- 
ceded that  by  the  laws  in  foroe  in  the  territory  of  Oklahoma  at 
the  time  this  cause  of  action  arose  a  provision  in  a  live  stock  con- 
tract or  bill  of  lading  providing  for  written  notice  of  damages 
within  a  specified  time  is  valid  if  such  provision  is  reasonable. 
But  counsel  for  defendant  in  error  contends  the  question  of  rea- 
sonableness was  submitted  to  the  jury  upon  proper  instructions 
from  the  court,  and,  as  it  is  a  question  of  fact  to  be  decided  by 
the  jury,  their  finding  thereon  is  conclusive.  No  doubt  to  sus- 
tain such  a  provision  as  a  binding  condition  in  any  given  case. 
it  must  appear  from  the  circumstances  which  there  prevail  thai 
it  is  just  and  reasonable,  but  the  cause  of  action  in  the  instant 
case  accrued  prior  to  statehood  and  there  is  nothing  to  distinguish 
it  from  St.  L.  &  S.  F.  R.  R.  Co.  z\  Phillips,  17  Okl.  264,  87  Pac. 
470,  where  the  notice  clause  in  a  similar  contract  was  held  to  be 
reasonable  as  a  question  of  law,  and  in  St.  L.  &  S.  F.  R.  R.  Ca 
V,  Cake,  25  Okl.  227,  105  Pac.  322,  wherein  this  court  followed 
the  rule  laid  down  in  the  Phillips  Case.  The  Cake  Case  was  also 
an  action  for  damages  to  live  stock  occasioned  by  the  negligent 
delay  in  forwarding  the  shipment,  and  seems  to  be  in  point  in  all 
particulars.  From  the  very  nature  of  the  injuries  alleged  to  have 
been  inflicted  upon  the  cattle,  it  must  have  been  apparent  at  once 
upon  their  arrival  at  their  destination  that  they  were  seriously 
damaged,  and  there  was  nothing  to  prevent  plaintiflf  from  making 
the  necessary  claim  and  give  the  railroad  company  an  oppor- 
tunity to  examine  the  live  stock  before  it  was  removed  from 
their  premises  and  mingled  with  other  cattle. 

PlaintiflF  contends  that  the  railroad  company  waived  noncom- 
pliance with  the  notice  provision  of  said  contract  as  a  defense. 
a.nd,  even  if  said  provision  is  held  to  be  reasonable,  he  is  still  en- 
titletl  to  recover.  The  evidence  shows  that  the  plaintiflF,  through 
his  agent,  the  Kansas  City  Live  Stock  Commission  Company, 
some  time  after  the  cattle  were  sold  and  mingled  with  other 
stock,  presented  the  claim  to  the  freight  claim  agent  of  the  rail- 
road company,  and  said  agent,  without  adverting  to  the  failure 
to  give  the  notice  within  the  time  prescribed,  made  some  effort 
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t3  adjust  the  claim,  which  effort  seems  to  have  failed  for  rea- 
sons other  than  lack  of  the  required  notice.  During  these  nego- 
tiations the  plaintiff  received  letters  from  Mr.  Leith,  freight 
claim  agent  of  the  company,  as  follows: 

**Frisco — St.  Louis  &  San  Francisco  Railroad  Co.     Freight 

Claim  Department.      Jul.  16,  1907.      St  Louis,    ,  1907. 

Dear  Sir:  Your  claim  No.  for  SOD  $441.29  on  ac- 
count of  is  received  and  shall  have  attention.  If  necessary  to 
communicate  with  us  again,  please  refer  to  claim  No.  Frisco 
System  389158.  Yours  truly,  J.  E.  Leith,  Freight  Claim  Agent. 
Addressed:  G.  W.  Ladd,  Chickasha,  L  T.  Postmark  St.  Louis, 
ilo.,  Jul.  16,  1907.    St.  Louis, ,  190.\' 

**Frisco.     St.  Louis  &  San  Francisco  Railroad  Co.     Freight 

Claim    Department.      Jul.   16,   1907.      St.  Louis,    190. 

Dear  Sir :  Your  claim  No. for  S.  O.  D.  $444.29  on  ac- 
count of  G.  W.  Ladd  is  received  and  shall  have  attention.  If 
necessary  to  communicate  with  us  again,  please  refer  to  Claim 
Xo.  289158.  Freight  Claim  Department,  Frisco  System.  Yours 
truly,  J.  E.  Leith,  Freight  Claim  Agent.  Addressed:  Kansas 
City  Live  Stock  Com.  Co.,  Kansas  City,  Mo.  Postmark  St. 
Louis,  Mo.,  July  16,  7  P.  M.  1907." 

**Frisco.  St.  Louis  &  San  Francisco  Railroad  Company. 
Freight  Claim  Department.  J.  E.  Leith,  Freight  Claim  Agent. 
St.  Louis,  Oct.  10,  1907.  No.  389158.  G.  W.  Ladd,  Chickasha, 
I.  T.  Dear  Sir:  Some  time  ago  the  Kansas  City  Live  Stock 
Commission  Co.,  filed  a  claim  for  your  account  for  $441.29. 
Now  I  find  that  while  the  train  that  was  handling  the  two  cars 
of  cattle  was  in  some  trouble,  these  cars  were  not  derailed  nor 
damaged  in  any  manner  and  the  cattle  was  all  in  good  shape. 
This  is  shown  by  their  condition  at  Kansas  City  and  there  was 
no  difference  of  25c.  per  hundred  in  the  market;  in  fact,  the 
market  of  the  25th  is  quoted  steady  to  10c.  lower  and  I  believe 
if  we  pay  a  nickel  on  the  railroad  weight  of  88400  pounds,  which 
was  the  weight  we  collected  our  charges  on,  in  addition  I  will 
allow  a  reasonable  shrinkage  and  the  feed  of  $12.00,  that  it  will 
represent  our  liability.  If  you  want  my  draft  for  $100.00  to 
settle  the  claim,  please  so  advise  and  it  will  be  properly  mailed 
to  you.    Yours  truly,  J.  E.  Leith." 

On  the  former  hearing  we  were  impressed  by  the  reasoning 
in  Old  Dominion  S.  S.  Co.  et  al.  v,  C.  F.  Flanary  &  Co.,  Ill  Va.. 
816,  69  S.  E.  1107,  Atlantic  Coast  Line  R.  Co.  v.  Bryan,  109  Va. 
523,  65  S.  E.  30,  and  cases  of  that  class,  which  hold  that,  if 
waiver  by  conduct  is  relied  upon,  it  must  appear  that  the  shipper 
was  caused  to  occupy  a  more  disadvantageous  position  than  he 
would  have  occupied  but  for  that  conduct,  and  held  that  inas- 
much as  the  conduct  upon  which  the  waiver  was  based  occurred 
after  the  time  for  giving  the  notice  had  expired  and  there  was 
nothing  to  indicate  that  the  carrier  intended  to  waive  its  rights 
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under  the  contract,  or  to  show  that  the  shipper  was  placed  in  any 
worse  attitude  by  what  was  done,  there  was  no  waiver  as  a  mat- 
ter of  law.  On  rehearing,  counsel  for  defendant  in  error  call 
our  attention  to  authorities  which  convince  us  that  there  is  suffi- 
cient evidence  in  the  record  tending  to  show  an  intention  on  the 
part  of  the  railway  company  to  waive  the  notice  provisions  of 
the  shipping  contract  as  a  defense  to  take  the  case  to  the  jury 
on  that  question. 

[4,  5]  Mr.  Elliott,  in  his  work  on  Railroads  (2d  Ed.)  §  1514, 
states  the  general  rule  as  follows:  "A  stipulation  limiting  the 
liability  of  the  carrier  or  fixing  the  time  and  manner  of  giving 
notice  or  presenting  claims  may  be  waived  by  the  carrier  im- 
pliedly, by  conduct,  as  well  as  expressly.  Thus  where  a  claim 
is  received  and  acted  upon,  after  the  expiration  of  the  time  lim- 
ited, without  any  objection  on  that  account,  the  carrier  may  be 
deemed  to  have  waived  the  benefit  of  the  limitation  as  to  the  time 
for  presenting  it."  A  great  many  authorities  are  cited  in  sup- 
port of  the  text.  Hutchinson  on  Carriers  (3d  Ed.)  §  444,  cites 
McFall  V.  Railroad  Co.,  117  Mo.  App.  477,  94  S.  W.  570,  in  sup- 
port of  the  proposition  that,  "where  the  carrier  receives  a  claim 
after  the  time  limited  for  presentment  has  expired,  treats  it  as 
pending,  and  then  rejects  it  on  other  grounds,  he  will  be  deemed 
to  have  waived  his  right  to  notice  within  the  time  limited."  The 
following  cases  seem  to  be  to  the  same  effect :  Blackmer  &  Post 
Pipe  Co.  V.  M.  &  O.  R.  R.  et  al.,  137  Mo.  App.  479,  119  S.  W. 
1;  Harned  v.  Mo.  Pac.  Ry.  Co.,  51  Mo.  App.  482;  M.  &  M. 
Transportation  Co.  v,  Eichberg  et  al.,  109  Md.  211,  71  Atl.  993, 
130  Am.  St.  Rep.  524;  Vencill  v,  Quincy,  etc.,  R.  R.  Co.,  132 
Mo.  App.  722,  112  S.  W.  1030;  St.  L.  S.  W.  R.  R.  Co.  v.  Gray- 
son,  89  Ark.  154,  115  S.  W.  933;  Wallace  v.  L.  S.  &  M.  S.  R.  R. 
Co.,  133  Mich.  633,  95  N.  W.  750;  Ingwersen  v,  St.  L.  &  H.  R. 
R.  Co.,  116  Mo.  App.  139,  92  S.  W.  357;  Banks  v.  Penn.  R.  R. 
Co.,  Ill  Minn.  48,  126  N.  W.  410;  Parsons  et  al.  v.  Lane,  97 
Minn.  98,  106  N.  W.  485,  7  Ann.  Cas.  1144;  Hudson  &  Co.  v, 
N.  P.  Ry.  Co.,  92  Iowa,  231,  60  N.  W.  608,  54  Am.  St.  Rep.  550. 
In  the  latter  case  it  was  held  that  if  by  his  conduct  the  general 
freight  agent  of  the  carrier  induces  the  shipper  to  go  to  the 
trouble  and  expense  of  making  out  his  claim  for  damage,  after 
the  expiration  of  the  time  limited,  without  any  objection  on  that 
account,  and  thereby  leads  him  to  believe  that  its  presentment 
would  not  be  insisted  upon  within  the  stipulated  time,  the  ship- 
per's failure  in  that  regard  cannot  be  urged  as  a  defense  by  the 
carrier.  It  is  true  that  the  plaintiff  in  the  instant  case  was  not 
induced  to  file  his  claim  for  damages  by  the  conduct  of  the  de- 
fendant, but  he  may  very  well  have  been  induced  by  the  state- 
ments of  the  claim  agent  to  employ  counsel  and  go  to  the  ex- 
pense of  this  litigation,  upon  the  theory  that  the  company  would 
rely  as  a   defense  to  the  action  upon  the   grounds  stated  in  the 
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correspondence  which  undoubtedly  were  the  ones  upon  which 
the  claim  Was  rejected.  See,  also,  Chicago,  R.  I.  &  P.  R.  R.  Co. 
V.  Spears,  122  Pac.  228.  A  great  many  of  the  courts  cite  insur- 
ance cases  as  applicable  to  cases  of  this  kind,  among  which  may 
be  mentioned  Illinois  Cent.  R.  R.  Co.  v,  Bogard  et  al.,  78  Miss. 
11, 27  South.  879;  Lasky  z/.  So.  Exp.  Co.,  92  Miss.  268,  45  South. 
869;  Bushnell  v.  Wabash  R.  R.  Co.,  118  Mo.  App.  618,  94  S.  W. 
1001.  If  insurance  cases  are  in  point,  and  we  know  no  reason 
why  they  are  not,  a  great  many  additional  authorities  might  be 
cited  in  support  of  the  conclusion  reached.  One  case,  however, 
will  be  sufficient  to  illustrate  the  general  trend.  In  Northern 
Assurance  Co.  v.  Grand  View  Bldg.  Ass'n,  183  U.  S.  308,  22  Sup. 
Ct  133,  46  L.  Ed.  213,  the  court  said:  "The  conditions  men- 
tioned in  the  policy  could,  of  course,  be  waived  by  the  company, 
either  before  or  after  they  were  broken.  They  were  inserted  for 
its  benefit,  and  it  depended  upon  its  pleasure  whether  they  should 
be  enforced."  It  is  admitted  by  counsel  for  plaintiff  in  error 
that  any  damage  which  may  have  accrued  by  reason  of  a  decline 
in  the  market  does  not  fall  within  the  purview  of  the  notice  pro- 
vision of  the  contract. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial.  All  the  Justices 
concur. 


McGrath  et  al,  v,  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  June  13,  1912.) 

[75  S.  E.  Rep.  44.] 

Carriers — Injury  to  Shipment — Right  of  Action.* — Where  goods, 
though  injured  by  a  carrier,  retain  a  substantial  value,  the  owner 
cannot  refuse  to  take  them,  and  sue  the  carrier  for  their  value,  but 
can  recover  only  for  the  diminution  in  value. 

Carriers — Injury  to  Goods — Right  of  Action — Dc  Minimis. — Ma- 
chinery being  so  injured  by  a  carrier  that  it  is  valuable  only  for  old 
iron,  for  which  it  would  bring,  at  the  price  therefor  of  25  cents  a 
hundred  pounds,  55  to  77  cents,  its  net  value  to  its  owner,  if  any- 
thing, by  reason  of  the  expense  of  receiving  it,  finding  a  purchaser, 
and  delivering  it,  is  so  insignificant  that  it  will  not  be  considered  as 
regards  his  right  to  sue  for  and  recover  its  entire  value  before  the 
injury. 

Appeal    from    Common    Pleas    Circuit    Court    of    Abbeville 
County;  R.  C.  Watts,  Judge. 
"To  be  officially  reported.'* 

*See  second  foot-note  of  Chicago,  etc.,  R.  Co.  v.  Pfeifer  &  Bro. 
(Ark.),  32  R.  R.  R.  434,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  434,  where  all 
the  authorities  in  this  series  on  the  subject,  preceding  it,  are  collected. 
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Action  by  J.  F.  McGrath  and  another,  partners  domg  busi- 
ness as  McGrath  Bros.,  against  the  Charleston  &  Western  Caro- 
lina Railway  Company.  Judgment  for  plaintiffs.  Defendant 
appeals.    Affirmed. 

W,  P,  Greene,  of  Abbeville,  for  appellant. 
Wm,  N.  Graydon,  of  Abbeville,  for  respondents. 

Woods,  J.  The  plaintiffs,  blacksmiths  and  wheelwrights  at 
McCormick,  S.  C,  purchased  in  Savannah,  Ga.,  two  lengths  of 
steel  shifting  and  other  hardware.  The  goods  were  shipped 
over  the  defendant's  railroad,  and,  on  arrival  at  McCormick, 
the  shafting  was  found  to  be  so  bent  as  to  be  unfit  for  the  use  in- 
tended. Ihe  plaintiffs  refused  to  receive  the  shafting  from  the 
carrier,  and  duly  presented  their  claim  for  $7.15,  the  entire  value 
of  the  two  pieces,  and  $.77  freight.  The  defendant  having  failed 
to  pay  the  claim,  this  action  was  brought  in  the  magistrates 
court  for  $7.90  and  $50,  the  statutory  penalty. 

The  only  witness  in  the  case  was  J.  T.  McGrath,  one  of  the 
plaintiffs,  who  testified  that  the  bent  shafting  was  of  no  use  to 
the  plaintiffs,  but  that  it  was  worth  25  to  35  cents  a  hundred 
pounds  as  old  iron. 

[1]  Defendant's  counsel  asked  the  magistrate  to  instruct  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  of  the 
claim,  $7.90,  less  25  cents  a  hundred  pounds,  the  value  of  the 
shafting  as  old  iron.  This  request  was  refused,  and  defendant 
then  requested  the  following  charge:  "That,  because  property 
is  damaged  in  shipment,  a  person  cannot  abandon  it  as  long  as 
it  has  a  value,  but  must  receive  the  same,  and,  if  he  cannot  use 
it,  must  sell  for  its  market  value  at  the  nearest  market,  and  the 
amount  it  brings  or  would  bring  must  be  deducted  from  the  value 
or  the  cost  of  the  article  in  estimating  the  damage."  The  magis- 
trate refused  this  and  other  similar  requests,  and  charged  the 
jury  **that,  if  the  jury  find  that  the  shafting  was  of  no  value  to 
the  plaintiff,  he  had  a  right  to  refuse  to  accept  it  and  sue  for  the 
value."  The  jury  found  a  verdict  for  $57.92,  the  whole  amount 
of  the  claim  and  the  statutory  penalty;  and,  on  appeal,  the  judg- 
ment of  the  magistrate's  court  on  the  verdict  was  affirmed  by 
the  circuit  court.  We  think  the  legal  proposition  relied  on  by 
defendant's  counsel  is  sound  and  well  established  by  authorin 
m  this  state  and  elsewhere.  A  carrier  having  goods  in  posses- 
sion for  transportation  acquires  no  title  to  them.  As  the  goods 
remain  the  property  of  the  owner,  his  right  of  action  against  the 
carrier  is  for  the  entire  value  of  the  goods  if  lost  or  made  entirely 
worthless  by  the  carrier's  default ;  and,  in  case  of  destruction  of 
value,  the  recovery  is  not  affected  by  the  owner's  accqjtance  or 
his  refusal  to  accept  the  goods.  On  the  other  hand,  if  the  value 
is  merely  impaired  by  actual  injury  in  the  hands  of  the  carrier, 
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or  by  delay  in  the  carrier,  the  consignee  is  bound  to  receive  the 
goods;  and  his  right  of  action  is  limited  to  the  impairment  of 
value  due  to  delay  in  carriage  or  injury  to  the  goods.  In  Nettles 
V,  S.  C.  R.  R.  Co.,  7  Rich.  190,  62  Am.  Dec.  409,  the  action  was 
for  the  value  of  a  shipment  of  wool  hats  which  were  much  in- 
jured by  being  boxed  up  for  several  months,  when  they  should 
have  been  transported  and  delivered  in  a  few  days.  The  court 
held:  "Th^  goods,  even  after  great  delay  in  the  carriage  of 
them,  belonged  to  the  plaintiff.  When  they  were  tendered  to 
him,  he  should  have  accepted  them;  and  thereby  the  extreme 
measure  of  damages  would  have  been  reduced  by  deduction 
therefrom  of  the  value  of  the  goods,  according  to  their  condition 
at  the  time  and  place  of  tender."  It  will  be  observed  that  the 
point  involved  in  that  case  was  not  loss  resulting  from  mere  de- 
lay in  delivery,  but  from  actual  injury  to  the  goods  received  in 
the  course  of  transportation.  Indeed,  on  the  point  under  dis- 
cussion, it  is  impossible  to  distinguish  in  principle  between  dam- 
age due  to  delay  and  damage  due  to  impairment  of  value  by 
physical  injury  to  the  goods.  Neither  the  actual  injury  nor  the 
delay  in  transportation  amounts  to  conversion  as  long  as  the 
goods  retain  a  substantial  value. 

The  rule  was  applied  to  delayed  freight  in  Cousar  v.  So.  Ry., 
82  S.  C.  307,  64  S.  E.  391,  and  in  Bullock  v.  C.  &  W.  C.  Ry.,  82 
S.  C.  375,  64  S.  E.  234.  In  Shaw  v.  S.  C.  R.  R.  Co.,  5  Rich.  462, 
57  Am.  Dec.  768,  a  considerable  quantity  of  a  shipment  of  mo- 
lasses had  leaked  out  because  of  injury  to  the  casks  in  the  course 
of  transportation.  The  court,  holding  that  the  consignee  must 
receive  the  molasses  that  was  left  and  sue  for  the  value  of  that 
which  leaked  out,  quoted  with  approval  the  following  statement 
of  the  principle  made  in  Smith  v,  Griffith,  3  Hill  (N.  Y.)  333, 
38  Am.  Dec.  639:  "If  goods  are  wholly  lost  or  destroyed,  the 
owner  is  entitled  to  their  full  worth  at  the  time  of  such  loss  or 
destruction.  In  trover  the  measure  of  damages  is  the  value  of 
the  goods  at  the  time  and  place  of  conversion,  with  interest,  or, 
perhaps,  at  any  time  between  that  and  the  trial.  And,  upon  the 
same  principle,  if  the  goods  are  partially  injured,  and  the  party 
seeks  redress  for  the  qualified  damage,  the  measure  should  be  in 
like  proportion."  The  court  recognized  and  applied  the  same 
principle  in  Miami  Powder  Co.  v.  Port  Royal,  etc.,  Ry.  Co.,  38 
S.  C.  78,  16  S.  E.  339,  21  L.  R.  A.  123,  and  in  Wall  v,  Atlantic 
Coast  Line  R.  R.  Co.,  71  S.  C.  337,  51  S.  E.  95.  These  cases  are 
in  accord  with  the  authorities  elsewhere.  3  Hutchinson  on  Car- 
riers, 1365,  1372;  Mich.  Co.  v.  Bivens,  13  Ind.  263;  Gulf  Co.  v. 
Pitts,  37  Tex.  Civ.  App.  212,  83  S.  W.  727;  Gulf  Co.  v,  Everett, 
37  Tex.  Civ.  App.  167,  83  S.  W.  257;  Silverman  v.  Ry.,  51  La. 
Ann.  1785,  26  South.  447;  Dudley  v.  Railway,  58  W.  Va.  604, 
52  S.  E.  718,  3  L.  R.  A.  (N.  S.)  1135,  112  Am.  St.  Rep.  1027; 
Parsons  v.  U.  S.  Express  Co.,  144  Iowa,  745,  123  N.  W.  776,  25 
L.  R.  A.  (N.  S.)  842. 
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The  case  of  Berley  v,  C.  N.  &  L.  R.  R.  Co.,  82  S.  C.  232,  64 
S.  E.  397,  was  relied  on  by  respondents'  counsel  as  holding  that 
a  consignee  could  refuse  to  receive  goods  injured  in  transporta- 
tion, but  still  having  a  substantial  value,  and  recover  the  full 
value.  It  is  perfectly  obvious  from  the  following  language  of 
the  decree  that  the  recovery  was  allowed  on  the  ground  that  the 
evidence  admitted  of  the  inference  that,  when  the  goods  arrived, 
they  had  no  substantial  value,  "The  defendant  first  submits  the 
point  that  the  plaintiff  could  not  recover  $1.84,  the  entire  amount 
of  the  claim,  because  the  evidence  for  the  plaintiff  shows  that 
the  entire  value  of  the  piping  was  only  $1.84,  that  it  was  not  lost 
but  only  injured,  and  that,  after  the  injury,  it  was  of  some  value. 
The  plaintiff,  Kyzer,  testified  the  piping  was  so  broken  as  to  be 
of  no  value  to  him,  though  'it  might  have  been  worth  something 
to  somebody.'  This  mere  conjecture  of  value  by  the  plaintiff 
does  not  warrant  this  court  in  holding  there  was  no  evidence  to 
support  the  judgment  of  the  magistrate  that  the  piping  was  a 
complete  loss,  especially  when  it  is  considered  that  Hook,  de- 
fendant's agent  at  Irmo,  testified  the  defendant  admitted  and 
allowed  the  whole  claim  after  investigation." 

[2]  Still  we  do  not  think  there  should  be  a  reversal  in  this 
case.  While  there  can  be  no  doubt  that,  if  the  shafting  in  its 
bent  condition  had  a  substantial  value,  the  consignees  were  bound 
to  receive  it  and  give  the  carrier  credit  for  the  net  amount  real- 
ized from  its  due  disposition,  when  the  evidence  is  looked  at  in 
a  practical  way  we  think  it  shows  that  the  shafting  could  not 
have  had  any  appreciable  net  value  in  the  hands  of  the  con- 
signees. According  to  the  evidence,  it  had  no  value  except  as 
old  iron,  worth  from  55  to  77  cents.  The  actual  outlay  for 
handling  and  delivery  to  a  purchaser  would  not  have  been  much 
less  than  this  small  sum,  so  that  the  net  value  of  the  bent  shaft- 
ing in  the  hands  of  consignees,  if  anything  at  all,  was  too  insig- 
nificant to  count  in  the  practical  administration  of  justice.  As 
the  judgment  must  be  affirmed  on  the  undisputed  evidence  in 
the  case,  it  is  unnecessary  to  consider  the  exception  charging 
error  in  the  admission  of  testimony  that  the  defendant  offered 
to  pay  the  claim  without  the  penalty. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 

G.\Rv,  C.  J.,  and  Hydrick  and  Fraser,  JJ.,  concur.  Watts, 
J.,  disqualified. 
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Louisville  &  N.   R.  Co.  v.   Higdon. 

(Court  of  Appeals  of  Kentucky,  June  21,  1912.) 

[148  S.  W.  Rep.  26.] 

Carriers — Duty  to  Public — Discrimination. — A  carrier  by  railroad  in 
the  discharge  of  its  duties  to  the  public  must  use  all  the  tracks  set 
apart  for  the  transportation  of  freight,  and  treat  without  favor  or  dis- 
crimination all  persons  offering  freight  to  it  for  carriage. 

Carriers — Extent  of  Duty — Carriage  of  Particular  Articles.* — ^A 
common  carrier  may  hold  itself  out  to  the  public  as  being  a  car- 
rier of  specified  articles  only,  and,  if  it  is  only  engaged  in  the  car- 
riage of  such  articles,  it  is  under  no  obligation  to.  carry  other  things. 

Carriers — Duty  to  Public — Habit — Course  of  Dealing.f — No  length 
of  time  or  manner  of  treatment  or  habit  of  dealing  will  discharge  a 
common  carrier  when  requested  from  the  obligation  to  furnish  to 
the  public  the  service  it  is  engaged  in  performing. 

Carriers — Railroad — Yard  Facilities — ^Transportation  of  Freight. — 
A  railroad  company  for  its  convenience  in  handling,  storing,  and  dis- 
tributing freight  may  have  yard  facilities,  including  spurs,  switches, 
and  side  tracks,  and  will  not  be  required  to  transport  freight  for  the 
convenience  of  shippers,  as  a  carrier,  from  one  point  to  another  in 
such  yards. 

Carriers — Freight  —  Delivery  —  Spur  Track  Accommodations.t — A 
railroad  company  owes  to  establishments  connected  with  its  line  of 
road  by  spur  tracks  the  same  duty  that  it  does  to  establishments 
situated  immediately  upon  its  main  line  of  road,  and  it  is  under  the 
same  obligation  to  furnish  facilities  to  one  as  to  the  other  without 
discrimination. 

Carriers — Use  of.  Yard — Switch  Limits. — A  carrier  by  railroad  can- 
not arbitrarily  and  without  any  relation  to  the  use  to  which  it  is 
put  designate  a  part  of  its  track  or  system  as  yards  or  switching 
limits,  and  assert  that  it  owes  no  duty  as  a  carrier  in  that  district 
except  such  as  it  chooses  to  assume,  nor  can  it  classify  or  divide  its 
trackage  into  parts,  and  say  that  on  one  part  it  is  a  carrier  and  on 
another  it  is  not. 

♦See  extensive  note.  1  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Cas.,  134; 
foot-note  of  Crescent  Coal  Co.  v.  Louisville  &  N.  R.  Co.  (Ky.),  40 
R.  R.  R.  526,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  526;  second  foot-note  of 
Reid  V.  Southern  R.  Co.  (N.  Car.),  39  R.  R.  R.  204,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  204. 

tSec  extensive  note,  1  R.  R.  R.  145,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
145;  foot-note  of  State  v.  Chicago,  etc.,  R.  Co.  (Neb.),  13  R.  R.  R. 
336,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  336,  where  all  the  authorities  on 
the  subject  in  this  series,  preceding  it,  are  collected:  foot-note  of 
Oregon  R.  &  Nav.  Co.  v.  Dumas  (C.  C.  A.),  38  R.  R.  R.  273,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  273;  foot-note  of  Berry  v.  Chicago,  etc.,  R. 
Co.  (S.  Dak.),  35  R.  R.  R.  615,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  615. 
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Carriers — Rate — Diacrimination. — When  a  carrier  publishes  a  rate 
for  a  certain  service,  it  must  furnish  to  all  persons  demanding  such 
service  the  same  rate. 

Carriers — Reasonable  Rates. — If  a  carrier  has  no  established  rate 
which  covers  the  service  requested,  it  is  bound  to  fix  a  reasonable 
rate  for  such  service. 

Carriers — Freight  Rates — Classification  of  Freight. — A  carrier  may 
classify  freight  and  make  a  difference  in  charges  for  different  kinds  of 
freight. 

Carriers — Rate — Refusal  to  Transport — Damages. — A  person  sus- 
taining loss  by  failure  of  a  carrier  to  transport  freight  tendered  to  it 
at  its  stipulated  rate  may  recover  any  amount  lost  to  him  on  ac- 
count of  contracts  made  on  the  faith  of  such  rate. 

Pleading — ^Amendment — Leave  to  File — RefusaL — The  court  prop- 
erly refused  to  permit  an  amendment  merely  amplifying  a  defense 
which  had  been  previously  held  insufficient. 

Carriers — Rates — Establishment — Insufficiency. — A  railroad  com- 
pany, having  fixed  a  specified  rate  for  a  specified  service,  and  being 
engaged  in  performing  such  service  for  other  shippers  within  the 
same  territory  at  such  rate,  could  not  successfully  claim  that  it  was 
not  required  to  perform  the  service  for  plaintiff  because  the  rate 
was  confiscatory. 

Commerce — Intrastate  Commerce — Effect  on  Interstate  Business. 
— Where  a  carrier  was  engaged  in  both  interstate  and  intrastate  com- 
merce, it  could  not  refuse  to  perform  services  connected  entirely 
with  intrastate  shipments,  without  discrimination  and  for  a  rate  es- 
tablished by  it,  on  the  theory  that  to  require  such  service  would  hn- 
pose  an  unjust  and  unreasonable  burden  on  defendant's  interstate 
commerce,  in  violation  of  Const.  U.  S.,  art.  1,  §  8,  subsec.  3. 

Appeal  from  Circuit  Court,  Henderson  County. 

Action  by  Joe  Higdon,  doing  business  as  the  Crescent  Coal 
Company,  against  the  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

See,  also,  143  Ky.  73,  135  S.  W.  768,  33  L.  R.  A.  (N.  S.)  442. 

Yeaman  &  Yeamon,  of  Henderson,  and  C.  H,  Moorman,  and 
Benjamin  D.  Warfield,  both  of  Louisville,  for  appellant. 
Clay  &  Clay,  of  Henderson,  for  appellee. 

Cl.\y,  C.  Appellee,  Joe  Higdon,  doing  business  under  the 
name  of  Crescent  Coal  Company,  was  during  the  year  1908  en- 
gaged in  buying  and  selling  coal  in  the  city  of  Henderson.  Ap- 
pellant, Louisville  &  Nashville  Railroad  Company,  is  a  common 
carrier.  Its  main  line  runs  into  and  through  the  city  of  Hen- 
derson. In  addition  to  its  main  line,  it  operates  and  controb  a 
belt  line.  Leading  from  its  main  and  belt  lines  and  running  into 
various    industrial  plants  in  the  city  of    Henderson  are  several 
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spur  tracks  which  are  used  for  the  purpose  of  transporting 
freight  to  and  from  these  industrial  plants,  and  are  operated  by 
the  railroad  as  a  part  of  its  line  of  road.  During  the  year  1908 
the  Keystone  Mining  &  Manufacturing  Company  was  operating 
a  coal  mine  in  the  city  of  Henderson.  This  mine  was  connected 
with  the  main  and  belt  lines  of  appellant*s  road  by  a  spur  which 
appellant  operated  and  controlled.  During  the  month  of  April, 
1908,  appellee  contracted  with  the  Keystone  Mining  &  Manu- 
facturing Company  to  furnish  and  deliver  to  him  on  the  spur 
track  at  its  mine  20,000  tons  of  coal.  After  making  this  con- 
tract, he  contracted  with  various  industrial  plants  having  spur 
connections  with  the  line  of  appellant  company  to  deliver  to 
them  at  their  plants  in  car  load  lots  at  a  stipulated  price  a  large 
quantity  of  coal.  On  July  1,  1908,  he  applied  to  appellant  com- 
pany to  furnish  him  cars  at  the  Keystone  Company's  mine  for 
the  purpose  of  loading  and  hauling  the  coal  to  the  industrial 
plants  and  proposed  to  pay  for  the  service  $4  per  car,  or  at  the 
rate  of  about  10  cents  per  ton.  Appellant  refused  to  furnish 
any  cars  for  this  service  until  July  13,  1908,  when  it  notified 
Higdon  that  it  would  furnish  the  cars  and  perform  the  service 
at  50  cents  per  ton.  Appellee  refused  to  accept  the  service  at 
that  price.  On  August  13,  1908,  appellant  informed  him  that  it 
would  not  furnish  cars  for  this  service  at  any  price.  Thereupon 
appellee  brought  this  action  against  appellant  to  recover  dam- 
ages alleged  to  have  been  sustained  by  reason  of  appellant's  fail- 
ure to  furnish  him  the  service  at  the  price  of  $4  per  car.  The 
case  was  transferred  to  equity,  and,  on  final  hearing,  appellee's 
petition  was  dismissed.  (Dn  appeal  to  this  court,  the  judgment 
was  reversed,  and  cause  remanded  for  a  new  trial  consistent 
with  the  opinion.  Crescent  Coal  Co.  v,  L.  &  N.  R.  R.  Co.,  143 
Ky.  73,  135  S.  W.  768,  33  L.  R.  A.  (N.  S.)  442.  On  that  appeal 
it  appeared  that  appellant  in  its  printed  and  published  rates,  rules, 
and  regulations  governing  the  handling  of  cars  in  the  city  of 
Henderson  had  promulgated  the  following:  "The  Louisville  & 
Nashville  Railroad  Company  does  not  engage  in  the  business  of 
local  switching  between  switches,  tracks,  warehouses,  or  indus- 
tries in  the  Henderson,  Kentucky,  terminals;  but,  where  any 
such  service  is  performed  as  an  accommodation,  a  charge  of 
$2.00  a  car,  plus  $2.00  for  car  rental,  shall  be  assessed." 

It  was  the  contention  of  the  railroad  company  on  that  appeal : 
(1)  That  appellee's  cause  of  action  was  not  determinable  inde- 
pendently of  a  decision  of  the  Railroad  Commission  adverse  to 
the  railroad  company;  (2)  that  the  service  demanded  of  the 
railroad  company  was  not  such  a  service  as  the  law  of  public 
policy  required  it  as  a  common  carrier  to  perform,  nor  was  it 
such  a  service  that  it  engaged  in  or  professed  to  engage  in;  (3) 
that  the  hauling  of  grain  and  milling  products  between  mills  and 
elevators    at  Henderson  was  entirely    different  from  the  intra- 
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urban  transportation  which  appellee  sought  to  require  the  rail- 
road company  to  engage  in;  (4)  that  the  railroad  company  pub- 
lished no  tariff  rate  for  intraurban  transportation  at  Henderson; 
that  the  tariff  provisions  relied  on  by  the  plaintiff  applied  exclu- 
sively to  switching  services,  and  the  service  demanded  by  the 
plaintiff  was  a  transportation  service  in  that  the  coal  was  mined 
at  one  point  in  the  Henderson  station,  and  was  to  be  transported 
from  that  point  to  another  point  in  the  same  station;  (5)  that, 
even  if  the  railroad  company  did  haul  grain  and  milling  products 
at  the  rate  of  $4  per  car,  it  was  not  required  by  section  215  of  the 
Constitution  of  Kentucky  to  haul  coal  at  the  same  rate. 

In  holding  these  contentions  of  the  railroad  company  without 
merit,  the  court,  in  its  former  opinion,  laid  down  the  following 
rules: 

[1]  (1)  In  the  discharge  of  its  duties  to  the  public  as  a  com- 
mon carrier,  a  railroad  must  use  for  the  public  convenience  all 
the  tracks  set  apart  by  it  for  the  transportation  of  freight,  and 
treat  without  favor  or  discrimination  all  persons  offering  to  it 
freight  for  carriage. 

[2]  (2)  A  common  carrier  may  hold  itself  out  to  the  public 
as  being  a  carrier  of  certain  articles;  and,  if  it  is  only  engaged 
in  the  carriage  of  the  specified  articles,  it  is  not  under  any  obli- 
gation to  carry  other  things. 

[3]  (3)  No  length  of  time  or  manner  of  treatment  or  habii 
of  dealing  will  discharge  a  common  carrier  when  requested  from 
the  obligation  to  furnish  to  the  public  the  service  it  is  engaged  in 
performing. 

[4]  (4)  A  railroad  company  may  for  its  convenience  in  the 
handling,  storing,  and  distribution  of  its  cars  and  freight  have 
yard  facilities,  including  switches,  spurs,  and  side  tracks,  and  it 
will  not  be  obliged  as  a  common  carrier  to  transport  from  one 
point  to  another  in  such  yards  freight  for  the  convenience  of 
shippers. 

[5]  (5)  A  railroad  company  owes  to  establishments  connected 
with  its  line  of  road  by  spur  tracks  the  same  duty  that  it  does  to 
establishments  situated  immediately  upon  its  main  line  of  road. 
It  is  under  the  same  obligation  to  furnish  facilities  for  the  trans- 
portation to  one  as  it  is  to  the  other.    It  must  serve  all  alike. 

[6]  (6)  A  railroad  cannot  arbitrarily  and  without  any  rela- 
tion to  the  use  to  which  it  is  put  designate  a  part  of  its  track  or 
system  as  yards  or  switching  limits,  and  assert  that  it  owes  no 
duty  as  a  carrier  in  this  district  except  such  as  it  may  choose  to 
assume.  It  cannot  classify  or  divide  its  trackage  into  parts,  and 
say  that  on  one  part  it  is  a  carrier  and  on  another  it  is  not. 

[7]  (7)  When  a  carrier  publishes  a  rate  it  will  charge  for  a 
certain  service,  it  must  furnish  to  all  persons  demanding  this 
service  the  same  rate. 
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[8]  (8)  If  a  carrier  has  no  established  rate  that  covers  the 
service  requested,  it  must  fix  a  reasonable  rate  for  such  service. 

[9]  (9)  A  carrier  has  a  right  to  classify  freight,  and  makes 
a  reasonable  difference  in  its  charges  for  different  kinds  of  freight. 

[10]  (10)  A  person  sustaining  loss  by  the  failure  of  a  car- 
rier to  transport  freight  tendered  to  it  at  its  stipulated  rate  may 
recover  any  amount  lost  to  him  on  account  of  contracts  made  on 
the  faith  of  this  rate. 

In  remanding  the  case,  the  court  held  that  on  the  contract  made 
in  April  appellee  was  entitled  to  recover  the  difference  between 
what  it  cost  him  to  fill  the  contracts  he  had  made,  whether  be- 
fore or  after  July  1,  1908,  with  industries  having  separate  con- 
nections, and  that  he  could  have  filled  with  coal  from  the  Key- 
stone mine  between  July  1,  1908,  and  July  1,  1909,  and  what  it 
would  have  cost  him  to  fill  these  contracts  if  he  had  obtained  the 
coal  from  this  mine.  The  court  further  held  that  as  it  appeared 
that  the  Keystone  mine  had  ceased  operations  before  July  1,  1909, 
the  damages  should  be  confined  to  the  quantity  of  coal  that  the 
Keystone  mine  could  have  supplied  under  the  contract  before  it 
ceased  operations,  and  that  appellee  jcould  have  furnished  in  ful- 
fillment of  the  contracts  made  with  customers  before  that  time. 

On  the  return  of  the  case,  the  railroad  company  offered  an 
amended  answer  and  a  second  amended  answer.  The  trial  court 
refused  to  permit  these  pleadings  to  be  filed,  but  made  them  a 
part  of  the  record  by  order  of  the  court. 

The  second  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  for  the  sum  of  $3,137.10,  and  the  railroad  company 
appeals. 

Appellant  insists  that  the  first  and  second  amended  answers 
tendered  on  the  return  of  the  case  presented  a  defense  to  the 
action,  and  the  trial  court  erred  in  refusing  to  permit  them  to  be 
filed. 

By  the  first  amended  answer,  appellant  simply  elaborated  cer- 
tain averments  in  the  second  paragraph  of  its  original  answer  to 
the  effect  that  it  was  not  its  duty  to  engage  in  the  business  of 
transporting  freight  or  passengers  between  points  in  the  same 
terminal  or  station.  In  addition  to  these  averments,  the  first 
amended  answer  contained  allegations  to  the  effect  that  the  rate 
of  $4  a  car  was  not  adequate  compensation  for  the  service  de- 
manded by  appellee,  and  that  to  compel  appellant  to  perform  the 
service  at  that  rate  would  be  to  deprive  it  of  its  property  without 
due  process  of  law,  and  to  deny  it  the  equal  protection  of  the 
laws  contrary  to  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States. 

By  the  second  amended  answer,  appellant  pleaded  that  to  re- 
quire the  performance  of  the  service  demanded  by  the  appellee 
at  Henderson  would  impose  an  unjust  and  unreasonable  burden 
upon  the  interstate  commerce  business  of  the  defendant,  in  vio- 
45  R  R  R— 33 
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lation  of  subsection  3,  §  8,  art.  1,  of  the  Constitution  of  the  United 
States. 

[11]  As  the  averments  contained  in  the  first  part  of  the  first 
amended  answer  are  simply  an  elaboration  of  the  defense  pre- 
sented by  the  second  paragraph  of  the  original  answer,  and  as  the 
court  on  the  former  appeal  in  an  opinion  which  is  now  the  law  of 
the  case,  held  that  they  did  not  present-  a  defense  to  the  action, 
the  further  consideration  of  the  first  part  of  the  first  amended 
answer  will  be  unnecessary.  As  to  the  contention  that  the  rate  of 
$4  a  car  is  below  the  cost  of  service  and  therefore  confiscatory, 
and  constitutes  the  taking  of  property  without  due  process  of 
law,  it  must  be  borne  in  mind  that  the  rate  was  not  fixed  by  the 
Railroad  Commission,  but  was  fixed  by  appellant  itself. 

[12]  The  railroad  company  may  not  fix  its  own  rates,  and 
then  complain  of  the  fact  that  they  are  confiscatory.  In  our  for- 
mer opinion  we  simply  held  that,  as  appellant  was  engaged  in 
furnishing  cars  for  other  shippers  within  the  same  territory  at  a 
rate  of  $4  a  car,  it  was  bound  to  furnish  the  same  service  to  ap- 
pellee at  the  same  rate.  This  did  not  impose  upon  appellant  the 
burden  of  continuing  a  rate  that  was  less  than  the  actual  cost  of 
the  service.  It  had  the  right  at  any  time  to  change  the  rate,  sub- 
ject to  the  limitation  that  the  change  should  aifect  all  shippers 
alike.  It  could  not  establish  a  certain  rate  for  a  certain  service 
and  deny  to  any  one  similarly  situated  and  entitled  to  such  sen- 
ice  the  benefit  of  such  rate.  Where  a  railroad  company  fixes  a 
rate  for  a  certain  service,  it  will  not  be  heard  to  say  that  the  rate 
was  proper  so  far  as  certain  shippers  were  concerned,  and  con- 
fiscatory as  to  others  who  are  similarly  situated  and  entitled  to 
the  same  service.  To  so  hold  would  nullify  our  constitutional 
provisions  with  reference  to  discrimination.  We  therefore  con- 
clude that  to  hold  appellant  liable  in  this  case  is  in  no  sense  to 
deprive  it  of  its  property  without  due  process  of  law. 

[13]  Xor  does  the  second  amended  answer  present  a  defense. 
The  service  to  which  appellee  was  entitled  was  wholly  within  the 
state  of  Kentucky.  The  shipments  were  intrastate  shipments. 
The  interstate  commerce  business  of  appellant  was  in  no  way  in- 
volved. Appellant  was  as  much  bound  to  obey  the  Constitution 
and  the  laws  of  this  state  with  reference  to  intrastate  shipments 
as  it  was  the  acts  of  Congress  with  reference  to  interstate  ship- 
ments. It  could  not  escape  its  obligations  under  either  law  upon 
the  theory  that  obedience  thereto  would  impose  upon  it  a  bunien 
with  respect  to  the  other.  It  has  never  been  regarded  as  a  bur- 
den on  interstate  commerce  to  require  a  carrier  to  obey  the  state 
Constitution  w^ith  reference  to  purely  intrastate  shipments.  The 
contention  is  certainly  novel  that  to  perform  a  service  wholly 
within  the  state  at  a  given  rate  for  certain  shipments  is  altogether 
proper,  \yhile  the  performance  of  the  same  service  for  another 
shipper  similarly  situated  imposes  an  unnecessary  and  imreasona- 
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ble  burden  upon  the  interstate  commerce  business  of  the  rail- 
road company. 

As  neither  the  amended  answer  nor  the  second  amended  an- 
swer presented  a  defense  to  the  action,  it  follows  that  the  trial 
court  did  not  err  in  refusing  to  permit  them  to  be  filed. 

From  a  careful  consideration  of  the  evidence,  we  conclude  that 
it  is  amply  sufficient  to  support  the  finding  of  the  jury. 

The  instructions  being  in  conformity  with  our  former  ppinion, 
and  there  appearing  no  error  in  the  record  prejudicial  to  the  sub- 
stantial rights  of  the  appellant,  it  follows  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 


Drake  v.  Nashville,  C.  &  St.  L.  R.  Co.  et  al. 

(Supreme  Court  of  Tennessee,  Aug.  14,  1911.) 
[148   S.    W.   Rep.   214.] 

Carriers — Carriage  of  Freight — Connecting  Carriers — Diversion 
from  Route.* — A  connecting  carrier,  in  receiving  a  car  load  of  freight 
under  a  contract  for  transportation  over  several  specified  lines,  owed 
a  contract  duty  to  the  shipper  not  to  divert  the  car  to  another  line 
without  her  consent. 

Carriers — Carriage  of  Freight — Connecting  Carriers — Diversion  of 
Shipment — Liability  of  Initial  Carrier.* — Where  a  car  load  of  fruit 
trees  was  routed  over  several  connecting  lines  under  a  contract  of 
shipment,  the  initial  carrier  is,  liable  to  the  shipper  for  loss  of  the 
freight,  on  diversion  by  a  second  carrier  from  the  route  specified; 
the  initial  carrier  having  participated  in  such  diversion. 

Carriers — Carriage  of  Freight — Diversion  from  Route — Liability  to 
Shipper.* — Where  a  car  load  of  fruit  trees  was  routed  over  specified 
railroads  under  a  contract  of  shipment,  another  line,  which  received 
the  shipment  under  an  unauthorized  diversion  thereof  by  the  second 
carrier,  is  liable  to  the  shipper  for  loss  following  the  diveision;  it 
having  received  the  car  without  sufficient  shipping  instructions. 

Carriers — Carriage  of  Freight — Duty  to  Receive. — A  common  car- 
rier need  not  receive  for  transportation  goods  from  any  person  other 
than  the  owner  or  his  duly  authorized  agent. 

Carriers— Carriage  of  Freight— Connecting  Carriers— Liability  of 
Initial  Carrier— Limitation.— Under  Act  Cong.  Feb.  4,  1887,  c.  104,  24 
Stat.  379  (U.  S.  Comp.  St.  1901,  p.  3154),  as  amended  by  the  Car- 
mack  amendment  of  June  29,  1906  (34  Stat.  584,  c.  3591  [U.  S.  Comp. 
St.  Supp.  1909,  p.  1149]),  making  an  initial  carrier  of  an  interstate 
shipment  liable  for  any  negligence  of  the  connecting  carrier,  etc.,  an 

♦See  extensive  note,  8  R.  R.  R.  150,  31  Am.  &  Eng.  R.  Cas.,  N.  S., 
150. 
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initial  carrier,  under  a  contract  for  shipment  of  a  car  load  of  fmit 
trees  over  specified  connecting  lines,  is  liable  for  the  entire  loss  fol- 
lowing unauthorized  diversion  of  the  shipment  from  the  specified 
route  by  the  second  carrier,  though  the  contract  purported  to  limit 
liability  to  an  agreed  valuation. 

Carriers — ^Carriage  of  Freight — Connecting  Carriers — Duty  of  Ini- 
tial Carrier.* — ^Where  the  second  carrier,  under  a  contract  for  ship- 
ment of  freight  over  several  specified  lines,  refuses  to  carry  it  over 
the  route  specified,  it  is  the  initial  carrier's  duty  to  receive  the  freight 
back  and  call  upon  the  shipper  for  further  instructions,  in  the  ab- 
sence of  which  the  freight  should  be  returned. 

Carriers — Carriage  of  Freight — Claim  for  Losses — Necessity  for 
Making. — A  shipper  of  a  car  load  of  fruit  trees  is  not  precluded  from 
recovering  for  loss  of  the  freight  on  diversion  from  the  route  speci- 
fied by  the  contract  of  shipment  by  her  failure  to  make  a  written 
claim  to  the  agent  at  the  destination  within  30  days  after  arrival  of 
the  shipment,  as  required  by  the  contract,  where  the  shipment  was 
wholly  valueless  when  it  reached  destination,  and  was  burned  in  the 
station  yards  with  the  knowledge  of  the  agent  of  the  last  carrier. 

Carriers — Carriage  of  Freight — Connecting  Carriers — ^Joint  Liabil- 
ity.— Where  a  shipment  of  fruit  trees,  routed  over  specified  connect- 
ing lines,  was  diverted  by  the  first  two  carriers  without  authority  to 
a  line  not  included  in  the  contract,  and  that  line  received  the  ship- 
ment without  sufficient  shipping  instructions,  the  three  carriers  arc 
jointly  and  severally  liable  for  resulting  loss  of  the  shipment. 

Appeal  from  Chancery  Court,  Franklin  County;  T.  M.  Mc- 
Connell,  Chancellor. 

« 

Action  by  Bessie  Drake  against  the  Nashville,  Chattanooga  & 
St.  Louis  Railroad  Company  and  others.  Decree  for  complain- 
ant for  an  insufficient  amount  as  against  the  defendant  named, 
and  defendants  appeal,  and  complainant  assigns  cross-errors. 
Modified  and  affirmed. 

Bstxll  &  Littleton  and  Arthur  Crownover,  for  plaintiff. 

/.  IV,  Bonner  and  Geo,  E.  Banks,  for  defendant  Illinois  Cent. 
R.  Co. 

Wright  &  Wright,  for  defendant  Chicago,  R.  I.  &  P.  Ry.  Co. 

Lynch  &  Phillips  and  Claude  Waller,  for  defendant  Nashville. 
C,  &  St.  L.  R.  Co. 

Buchanan,  J.  Miss  Drake  filed  her  original  bill  against  the 
railroad  company  above  named,  which  the  bill  avers  was  incor- 
porated under  the  laws  of  the  state  of  Tennessee,  and  also  against 
the  Chicago.  Rock  Island  &  Pacific  Railway  Company  and  the 
Illinois  Central  Railroad  Company,  each  of  which,  the  bill  aver*. 
is  a  corporation  under  the  laws  of  the  state  of  Illinois. 

The  bill  is  predicated  upon  the  total  loss  of  a  car  load  of  fruit 
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trees  valued  at  $1,125,  owned  by  complainant  and  shipped  by 
her  from  Winchester,  Tenn.,  under  a  bill  of  lading  which  named 
Toppenish,  in  the  state  of  Washington,  as  the  ultimate  point  of 
the  shipment. 

Of  the  three  defendants,  the  Tennessee  corporation  was  the 
initial  carrier,  and  issued  the  bill  of  lading.  The  Chicago,  Rock 
Island  &  Pacific  Railway  Company  was  the  common  carrier  to 
which,  under  the  terms  of  the  bill  of  lading,  the  car  was  to  be  de- 
livered at  Memphis,  Tenn.,  by  the  initial  carrier,  and  under  the 
terms  of  the  bill  of  lading,  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  was  to  carry  the  car  over  its  line  to  El  Paso, 
Tex.,  and  there  deliver  it  to  the  Southern  Pacific  Railroad  Com- 
pany, by  which  company  it  was  to  be  carried  to  Portland,  Or., 
and  there  to  be  delivered  to  the  Northern  Pacific,  and  thence  to 
be  carried  by  that  company  to  its  destination  at  Toppenish,  in 
the  state  of   Washington. 

The  car  in  which  the  fruit  trees  were  shipped  was  owned  by 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  and  upon 
its  arrival  at  Memphis,  Tenn.,  this  car  was  delivered  by  the  initial 
carrier  to  the  Chicago,  Rock  Island  &  Pacific  Railway  Company ; 
but  that  company,  after  having  the  car  in  its  possession,  refused 
to  carry  it  over  its  line  as  routed  in  the  bill  of  lading,  and,  acting 
in  conjunction  with  the  intial  carrier,  delivered  the  car  at  Mem- 
phis, Tenn.,  to  the  defendant  the  Illinois  Central  Railroad  Com- 
pany, without  any  further  instructions  to  the  latter  company  than 
that  the  car  was  by  the  latter  company  to  be  transported  to  the 
terminus  of  its  hne  in  the  city  of  New  Orleans,  in  the  state  of 
Louisiana.  The  Illinois  Central  Railroad  Company  received  the 
car  from  its  codefendants,  without  instructions  from  either  of 
them,  and  without  instructions  from  the  shipper,  and  transported 
it  to  the  terminus  of  its  line  at  New  Orleans,  and  there  placed 
upon  the  car  a  card  marked  "Hold,"  and  thereafter  made  de- 
livery of  the  car  at  New  Orleans  to  the  Southern  Pacific  Rail- 
road Company. 

The  act  of  diverting  of  the  shipment  the  bill  makes  the  basis 
of  the  liability  of  each  of  the  defendants.  Her  loss  is  alleged  to 
have  been  caused  by  that  act. 

Defendants  answered,  and,  on  final  hearing,  decree  was  ren- 
dered in  favor  of  complainant  against  the  initial  carrier  for 
S754.80,  and  against  each  of  the  other  defendants  separately  for 
the  sum  of  $1,404.08.  As  against  each  of  the  defendants,  except 
the  initial  carrier,  the  decree  found  the  value  of  the  property  lost, 
together  with  interest  thereon,  to  amount  to  the  sum  above  stated, 
for  which  decree  was  rendered  against  each  of  them;  but,  as 
against  the  initial  carrier,  it  was  decreed  that  it  was  not  liable 
for  the  full  value  of  the  property  lost,  as  shown  by  the  proof,  for 
the  reason  that  complainant,  by  her  contract,  embodied  in  the 
bill  of  lading,  agreed  that  the  property  should  be  valued,  in  case 
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of  loss  or  damage,  at  $3  per  hundredweight,  so  that  the  recovery 
of  the  complainant  against  the  initial  carrier  was  based  upon  the 
weight  of  the  cargo  as  shown  by  the  bill  of  lading,  multiplied  by 
the  agreed  valuation  per  hundredweight. 

From  all  of  this  decree  each  of  the  defendants  prayed  an  ap- 
peal, which  was  granted,  and  the  complainant  has  filed  the  record 
in  this  cause  for  writ  of  error  in  this  court,  on  account  of  the 
failure  of  the  decree  to  allow  her  the  full  value  of  her  propert}* 
lost,  as  against  the  initial  carrier.  The  complainant  has  assigned 
the  foregoing  as  the  only  error  in  the  decree.  The  defendants 
have  each  assigned  errors. 

Why  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
refused  to  carry  the  shipment  as  routed  by  the  bill  of  lading,  after 
the  shipment  had  been  solicited  by  one  of  its  traveling  agents, 
and  after  assurance  by  the  shipper  of  her  willingness  to  pay  any 
increased  freight  made  necessary  by  that  routing,  why  the  initial 
carrier  and  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, co-operating,  diverted  the  shipment  from  the  routing  for 
which  the  car  had  been  prepared,  with  full  knowledge  that  the 
shipment  was  perishable,  and  without  the  consent  of  the  shipper, 
and  without  advising  her  of  their  purpose,  why  they  did  not  give 
to  the  Illinois  Central  Railroad  Company  full  shipping  directions, 
so  that  the  car  would  proceed  without  delay,  why  the  Illinois 
Central  Railroad  Company  accepted  the  car  without  full  ship- 
ping directions,  and  why,  having  so  accepted  it,  such  directions 
were  not  promptly  secured  by  it,  and  when,  if  at  all,  it  ever  se- 
cured such  directions,  and  when,  if  at  all,  it  ever  countermanded 
its  order  to  the  Southern  Pacific  Railroad  Company  to  "hold" 
the  car,  and  when  the  car  left  New  Orleans  over  the  Southern 
Pacific,  are  questions  unanswered  in  this  record. 

On  each  of  the  outsides  of  the  car  in  which  the  shipment  was 
contained  were  cardboards  on  which  in  large  letters  were  printed 
the  words,  "Fast  Freight;  Perishable;  No  Delay;  Hurry,"  and 
also  on  each  side  of  the  car  were  the  hurry  tags,  which  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  Company,  according  to 
the  proof,  attaches  to  perishable  shipments. 

[1]  From  the  facts  proven,  we  think  that  the  proximate  cause 
of  complainant's  loss  was  the  joint  and  concurrent  act  of  each 
of  the  defendant  corporations  in  diverting  the  shipment  from  the 
routing  agreed  on  by  the  bill  of  lading,  without  her  consent  or 
knowledge,  and  the  joint  negligence  of  each  and  all  of  them  in 
their  failure  to  see  that  the  Illinois  Central  Railroad  Company 
had  sufficiently  definite  instructions  for  the  forwarding  of  the 
shipment  to  its  destination,  with  reasonable  promptness,  and 
their  joint  negligence  in  failing  to  furnish  to  the  Southern  Pa- 
cific Railroad  Company,  with  reasonable  promptness,  sufficient 
shipping  instructions  to  enable  it  to  forward  the  shipment  to  its 
destination.    Their  separate  participation  in  the  act  of  diversion 
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was  necessary  to  its  accomplishment.  By  the  active  agency  of 
each  of  them  it  was  accomplished.  The  initial  carrier  and  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  we  think,  at 
the  time  of  diverting  this  shipment  each  stood  in  the  relation  of 
party  to  the  contract  of  shipment.  The  initial  carrier  issued  it, 
and  in  it  named  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  as  the  second  in  the  line  of  carriers  who  were  to  han- 
dle the  shipment.  At  the  time  the  shipment  was  diverted,  it  was 
in  the  hands  of  the  second  carrier  at  the  solicitation  of  its  trav- 
eling freight  agent.  The  act  of  this  agent  the  second  carrier 
does  not  dispute,  nor  does  it  dispute  his  agency  by  any  proof ; 
therefore  we  think,  by  its  receipt  of  the  car  into  its  possession 
and  the  other  facts  mentioned,  it  owed  a  contract  duty  to  the 
complainant  not  to  divert  the  shipment  without  her  consent. 

[2]  The  legal  status  of  the  first  and  second  carrier  toward  the 
complainant,  the  shipper,  being  thus  fixed,  what  were  the  re- 
spective rights  and  duties  of  the  parties  to  each  other?  Our  own 
cases  answer  the  question  thus: 

"It  is  insisted  in  the  assignment  of  errors  that  under  the  facts 
in  this  case  an  emergency  had  arisen  which  justified  a  deviation 
in  route,  inasmuch  as  the  one  chosen  by  the  shipper  was  closed 
by  a  strike,  and  the  other,  equally  good,  was  open.  There  is  no 
doubt  that  when,  in  case  of  an  unforeseen  necessity,  the  safety 
of  the  shipment  demands  it,  a  deviation  from  the  route  agreed 
upon  with  the  shipper  may  be  made,  and  will  be  justifiable,  as, 
for  instance,  forwarding  perishable  freight  by  rail,  when  a  storm 
prevents  a  boat  from  proceeding  upon  its  voyage.  But  where 
the  goods  can  be  properly  cared  for  and  held  until  the  shipper 
can  be  communicated  with,  the  carrier  will  not  be  justified  in 
selecting  another  route,  without  notice  to  and  instructions  from 
him.  Ray  on  Freight  Carriers,  §  18;  Hutchinson  on  Carriers, 
§  14.  See,  also.  Railroad  v.  Campbell,  7  Heisk.  261.  Unless 
justified  by  urgent  circumstances,  a  deviation  by  the  carrier  will 
render  it  responsible  for  losses  resulting,  even  from  inevitable 
casualties,  and  the  original  carrier  becomes,  in  effect,  an  insurer 
for  the  line  he  selects.  Ray  on  Freight  Carriers,  §  79;  Hutch- 
inson on  Carriers,  §  314."  Railroad  v,  Odil,  96  Tenn.  (12  Pick.) 
63,  33  S.  W.  611. 

When  the  carrier  named  in  the  ill  of  lading  refused  to  trans- 
port the  shipment  as  routed  by  that  contract,  it  was  the  duty  of 
the  initial  carrier  to  advise  the  shipper  of  the  fact ;  and,  in  case 
she  refused  to  give  further  shipping  instructions,  it  was  the  right 
of  the  initial  carrier  to  return  the  shipment  to  her,  at  her  ex- 
pense, and  thus,  being  wholly  without  fault,  it  could  have  avoided 
all  liability  to  her.  No  emergency  existed  which  justified  the 
initial  carrier  in  diverting  the  shipment  from  its  routing  without 
the  shipper's  consent;  therefore  when  the  initial  carrier  diverted 
the  shipment  it  became  liable  to  the  shipper  as  an  insurer  of  the 
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safety  of  the  goods,  because,  having  assumed,  without  her  con- 
sent, to  select  a  different  agency  from  that  which  she  had  se- 
lected for  the  transportation  of  her  goods,  the  agency  which  is  so 
selected  became  its  agency,  and  not  hers,  and  it  was  responsible 
to  her  in  law  for  the  acts  of  its  agent. 

The  second  carrier  is  on  this  record  wholly  without  excuse  or 
justification  for  refusing  and  failing  to  transport  the  shipment 
over  its  line,  as  the  same  was  routed.  By  way  of  defense,  it  sets 
up  in  its  answer  that  the  rates  did  not  apply  by  the  route  selected; 
but  there  is  no  proof  that  such  was  the  fact,  and,  if  such  was  the 
fact,  no  reason  is  shown  why  it  should  not  have  accepted  ship- 
per's offer  to  be  responsible  for  and  pay  additional  freight  neces- 
sitated by  the  route  selected. 

"The  carrier  cannot  violate  a  contract,  and  at  the  same  time 
claim  the  benefit  of  such  contract;  and,  whether  it  is  the  initial 
carrier,  or  an  intermediate  carrier,  it  may  become  liable  for  the 
loss  of  the  goods,  or  injury  thereto  by  its  succeeding  carrier, 
where  in  the  absence  of  an  emergency,  and  without  any  neces- 
sity, it  has  deviated  from  the  route  prescribed  by  its  contract  or 
instructions,  and  forwarded  the  goods  over  another  route  or  in 
another  manner."  4  Elliott  on  Railroads  (2d  Ed.)  §  1449a,  p. 
108. 

See,  also,  the  authorities  cited  in  note  51  to  sustain  the  above 
text. 

In  the  same  section,  Mr.  Elliott  observes  further: 

"But  to  render  the  intermediate  carrier  liable  for  deviation,  or 
to  affect  its  rights  in  such  a  case,  it  must,  as  a  general  rule  at 
least,  have  notice  that  a  particular  route  is  specified,  or  of  the 
limitations  in  the  authority  of  the  prior  carrier." 

The  intermediate  or  second  carrier  in  the  present  case  in  it? 
answer  in  substance  denies  that  it  had  notice  of  the  particular 
route  specified,  or  of  the  limitations  in  the  authority  of  the  prior 
carrier ;  but  it  makes  no  proof  to  sustain  its  answer  in  this  respect, 
and  we  think  it  is  clear  from  the  proof  in  this  record  that  it  did 
have  such  notice,  and  it  is  equally  clear  from  the  authorities  al- 
ready cited  that,  by  its  co-operation  in  diverting  the  shipment  to 
the  Illinois  Central  Railroad  Company,  that  company,  became 
the  agent  of  the  second  carrier,  and  the  second  carrier  became 
liable  in  law  to  the  shipper  as  an  insurer  of  the  goods,  because 
of  its  liability  for  the  act  of  the  agent,  which,  without  the  con- 
sent of  the  shipper,  it  had  selected  as  an  agency  for  the  trans 
porta tion  of  her  goods. 

[3]  The  Illinois  Central  Railroad  Company,  by  way  of  defense 
in  its  answer,  set  up  in  substance  that  at  the  time  it  received  and 
undertook  the  transportation  of  complainant's  goods  from  Mem- 
phis, Tenn.,  to  New  Orleans,  and  delivery  at  that  point  to  the 
Southern  Pacific  Railroad  Company,  it  did  not  know  who  the 
shipper  was,  and  it  had  no  knowledge  of  the  limitations  of  the 
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powers  of  the  two  common  carriers  from  which  it  received  the 
shipment,  and  no  knowledge  of  the  terms  of  the  bill  of  lading, 
under  which  the  initial  carrier  received  the  shipment  from  com- 
plainant, and  consequently  that  it  is  not  liable  under  the  theory 
of  complainant's  bill  as  a  joint  actor  with  the  other  two  common 
carriers  for  diverting  complainant's  goods  from  the  routing  spec- 
ified in  the  bill  of  lading. 

Each  of  the  witnesses  introduced  by  it  did  testify  that  they 
had  no  such  knowledge;  but,  assuming  that  the  Illinois  Central 
Railroad  Company  had  no  such  knowledge,  when  it  received  the 
shipment,  nevertheless  we  think  it  is  clear  from  this  record  that 
its  acts  of  negligence  in  receiving  the  goods  from  its  codefend- 
ant  without  sufficient  shipping  instructions,  and  its  instructions 
to  the  Southern  Pacific  Railroad  Company  at  New  Orleans  to 
"hold"  the  car,  coupled  with  its  failure  to  show  by  any  proof 
when  it  countermanded  the  order  to  **hold"  the  car,  justify  the 
inference,  in  the  absence  of  any  proof  to  the  contrary,  that  the 
delay  in  the  arrival  of  the  shipment  at  its  ultimate  destination 
within  a  reasonable  time  was  the  direct  result  of  the  negligence 
of  the  Illinois  Central  Railroad  Company,  and  that  for  this  rea- 
son it  is  liable  in  law  to  complainant  for  the  loss  sustained  by  her 
by  reason  of  its  negligence.  It  was  not  one  of  the  carriers  named 
in  the  bill  of  lading,  and  therefore  it  cannot  successfully  assert, 
by  way  of  defense,  as  against  complainant,  any  limitation  by  ex- 
press contract  with  her  of  its  common-law  liability  as  a  common 
carrier,  arising  out  of  its  act  of  receiving  and  undertaking  to 
transport  her  goods. 

[4]  It  is  true  that  the  bill  of  complaint  bases  its  liability  on 
the  ground  that  it  participated  in  the  violation  of  the  routing 
agreement.  It  is  equally  true  that  its  liability  flows  directly  from, 
and  as  a  consequence  of,  its  violation  of  that  agreement.  It  was 
negligence  on  its  part  not  to  know  of  that  agreement  before  it  re- 
ceived the  goods.  It  was  within  its  legal  right  to  insist  *ipon  a 
showing  from  its  codefendants  of  their  authority  to  offer  the 
goods  to  it  for  transportation.  A  common  carrier  is  not  bound  to 
accept  for  transportation  goods  from  any  person  other  than  the 
owner,  or  the  duly  authorized  agent  of  the  owner.  1  Hutchinson 
on  Carriers  (3d.  Ed.)  §  148. 

Therefore  the  ignorance  resulting  from  its  negligence  cannot 
avail  this  defendant.  Upon  acceptance  of  the  goods  for  trans- 
portation, although  wholly  ignorant  of  who  the  owner  was,  it 
became  liable  as  an  insurer  of  the  safe  delivery  of  the  goods  at 
the  point  of  ultimate  destination;  its  liability  being  limited  only 
in  case  the  loss  of  the  goods  should  result  from  some  one  or  more 
of  the  causes  which  the  common  law,  for  its  benefit  and  protec- 
tion, interposes  between  it  and  absolute  liability.  1  Hutchinson 
on  Carriers  (3d  Ed.)  §  265. 

The  proof  fails  to  show  that  the  loss  of  the  value  of  the  goods. 
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which  it  so  accepted,  resulted  from  any  of  the  causes  which  the 
common  law  interposes  between  this  defendant  and  absolute  lia- 
bility as  an  insurer  of  the  goods. 

On  the  contrary,  we  think  the  proof,  together  with  all  of  the 
just  and  legal  inferences  deducible  therefrom,  clearly  establishes 
that  the  loss  was  the  result  of  the  negligence  of  this  defendant 
and  its  codefendants. 

[5]  Reverting,  now,  to  the  assignment  of  error  made  by  com- 
plainant, and  based  on  the  failure  of  the  decree  to  award  her  full 
damages  against  the  initial  carrier,  we  think  this  question  is  fully 
determined  in  favor  of  complainant  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Atlantic  Coast  Line  R.  R. 
Co.  V.  Riverside  Mills,  reported  in  219  U.  S.  186,  31  Sup.  Cl 
164,  55  L.  Ed.  185,  31  L.  R.  A.  (N.  S.)  7,  opinion  by  Mr.  Jus- 
tice Lurton,  in  which  case  the  opinion  of  the  court  was  based  upon 
its  construction  of  the  provisions  of  the  act  of  Congress  regu- 
lating commerce  between  the  states,  known  as  the  Carmack 
amendment  of  June  29,  1906  (Act  June  29,  1906,  c.  3591,  34  Stat. 
584,  595  [U.  S.  Comp.  St.  Supp.  1909,  pp.  1149-1166]).  Jhe 
twentieth  section  of  the  act  of  February  4,  1887  (24  Stat  379,  c. 
104  [U.  S.  Comp.  St.  1901,  p.  3154]),  as  changed  by  the  Carmack 
amendment,  read  as  follows : 

"That  any  common  carrier,  railroad,  or  transportation  com- 
pany, receiving  property  for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state,  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  property,  caused  by  it, 
or  by  any  common  carrier,  railroad  or  transportation  company 
to  which  such  property  may  be  delivered,  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule  or  neg- 
ulation  shall  exempt  such  common  carrier,  railroad,  or  transpor- 
tation company  from  the  liability  hereby  imposed:  Provided, 
that  nothing  in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  or  any  remedy  or  right  of  action  which  he 
has  under  existing  law." 

"That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading,  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation  com- 
pany on  whose  line  the  loss,  damage,  or  injury,  shall  have  been 
sustained,  the  amount  of  such  loss,  damage  or  injury  as  it  may 
be  required  to  pay  to  the  owner  of  such  property  as  may  be  ex- 
tended by  any  receipt,  judgment  or  transcript  thereof." 

In  the  course  of  the  above  opinion,  construing  the  Carmack 
amendment,  the  court  said : 

"The  shipments  involved  in  the  present  case  were  voluntarily 
received  by  an  initial  carrier,  who  undertook  to  escape  carrier's 
liabilty  beyond  its  own  line  by  a  provision  limiting  liability  to 
loss  upon  its  own   line.    This   was   forbidden  by  the   Carmack 
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alation  and  condition  in  the  special  re- 

the  rule  in  question  is  invalid.    Reduced 

Congress  has  said  that  a  receiving  carrier, 

lation  to  the  contrary,  shall  be  deemed,  when 

cy  in  one  state  to  be  transported  to  a  point  in 

.ig  the  use  of  a  connecting  carrier  for  some  part 

J  have  adopted  such  other  carrier  as  its  agent,  and 

rrier's  liability  throughout  the  entire  route,  without 

eimbursement  for   the  loss  not   due  to  his   own  negli- 

.d  further  in  its  opinion  the  court  in  the  above  case  said ; 
It  is  therefore  not  the  case  of  making  one  pay  the  debt  of 
another.  The  receiving  carrier  is,  as  principal,  liable  not  only 
for  its  own  n^ligence,  but  for  that  of  any  agency  it  may  use, 
although  as  between  themselves  the  company  actually  causing 
the  loss  may  be  primarily  liable." 

We  think  the  case  last  discussed  establishes  the  proposition 
that  the  initial  carrier  in  the  present  case  is  liable  for  the  full 
amount  of  the  loss  sustained  by  complainant,  notwithstanding 
the  stipulation  in  the  contract  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation  of  three  cents  per 
pound.  Moreover,  this  stipulation  in  the  contract,  under  the 
facts  of  the  present  case,  would  amount  to  no  protection  to  the 
initial  carrier  under  the  holdings  of  this  court  in  Railroad  v.  Gil- 
bert, 88  Tenn.  430,  12  S.  W.  1018;  Railroad  v.  Sowell,  90  Tenn. 
17,  15  S.  W.  837;  Demming  v.  Cotton  Press  Co.,  90  Tenn.  327, 
17  S.  W.  89,  13  L.  R.  A.  518;  Railroad  v.  Stone,  112  Tenn.  348, 
79  S.  W.  1031 ;  Railroad  v.  Smith,  123  Tenn.  678,  134  S.  W.  866, 

[6]  What  we  have  said  disposes  of  all  of  the  defenses  set  up 
by  the  initial  carrier.  Its  first  defense,  that  it  made  delivery  to 
the  connecting  carrier  and  never  received  the  property  into  its 
possession  again  from  the  connecting  carrier,  is  met  by  the  an- 
swer that  it  was  its  duty  to  receive  the  property  back  into  its 
possession,  and  to  call  upon  the  shipper  for  further  instructions, 
and,  in  the  event  of  default  or  refusal  of  the  shipper  to  give  such 
instructions,  it  was  its  right  to  return  the  property  to  the  ship- 
per. 

The  second  defense,  that  an  emergency  arose  which  author- 
ized it  to  divert  the  shipment,  is  inconsistent  with  its  first  de- 
fense. Its  second  defense  is  in  substance  that  it  did  not  divert 
the  shipment.  But,  passing  this,  our  conclusion  is  that  no  such 
emergency  had  arisen  as  justified  it  in  diverting  the  shipment. 

Its  third  defense,  that  it  is  not  liable  because  the  loss  or  dam- 
age did  not  occur  on  its  portion  of  the  route,  cannot  be  sustained, 
because  the  shipment  was  an  interstate  one,  and  it  falls  within 
the  operation  and  effect  of  the  Carmack  amendment. 

[7]  Its  fourth  defense,  that  claims  for  loss  and  damage  must 
be   made  in   writing  to   the  agent  at   the   point   of    destination 
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promptly  after  the  arrival  of  the  property,  and  that  delay  to 
make  such  claim  for  more  than  30  days  after  delivery  of  the 
property,  or  after  due  time  for  delivery  thereof,  relieved  it  from 
liability,  cannot  be  sustained,  because  under  the  proof  in  this 
case  the  property  was  wholly  valueless  when  it  reached  its  des- 
tination, and  was  burned  in  the  station  yards  and  within  the 
knowledge  of  the  agent  of  the  last  carrier,  by  whom  proof  of 
this  fact  appears  in  the  record. 

To  require  the  shipper  to  give  notice  of  the  loss  or  damage  of 
the  property  shipped  at  the  point  of  destination,  when  the  rec- 
ord shows  that  the  agent  had  knowledge  of  such  fact  immediately 
upon  the  arrival  of  the  property,  would  be  wholly  unreasonable, 
and  the  clause  of  the  contract  in  this  case  making  such  require- 
ment has  no  effect  upon  the  complainant's  right  of  recovery. 

The  fifth  defense  is  based  on  the  agreed  valuation  clause  of 
the  contract,  and  the  limitation  of  liability  thereby  attempted  to 
be  effected.  This  defense  cannot  be  sustained,  for  reasons 
already  set  out. 

The  second  carrier  named  in  the  bill  of  lading  does  not  rely 
in  its  answer  upon  any  of  the  stipulations  of  the  contract  of  ship- 
ment, but  denies  that  it  was  a  party  thereto,  and  bases  its  defense 
only  upon  its  right  as  a  common  carrier  to  refuse  to  transport 
the  shipment  as  routed,  and,  further,  upon  its  denial  that  it  had 
any  part  in  diverting  the  shipment  from  its  routing.  These  de- 
fenses, as  we  have  already  shown,  are  not  sustained  by  the  proof. 
The  defenses  made  by  the  Illinois  Central  Railroad  Company 
are  not  consistent.  It  denies  all  knowledge  of  the  routing  con- 
tract, and  yet  claims  the  benefit  of  the  limitations  of  the  common- 
law  liability  indorsed  upon  the  back  of  that  contract;  but,  pass- 
ing this  inconsistency,  the  answer  to  each  of  its  defenses  is,  in 
brief,  that  it  was  at  its  peril  bound  to  know  the  limitations  upon 
the  powers  of  its  codefendants  when  it  received  the  shipment 
from  them,  and,  second,  that  it  was  not  one  of  the  carriers  named 
in  the  bill  of  lading,  and  cannot  claim  the  benefit  of  any  of  the 
provisions  thereof,  looking  to  the  limitation  of  the  common-law 
liability  of  a  common  carrier. 

We  do  not  undertake  to  fix  or  determine  in  this  opinion  any- 
thing as  to  the  liability  of  the  defendants  to  this  suit  as  between 
themselves ;  that  question  not  being  there  involved. 

[8]  The  only  question  we  determine  is  that  each  of  the  three 
corporate  defendants  are  under  joint  and  several  liability  to  the 
complainant  for  the  value  of  her  property  as  fixed  by  the  decree 
of  the  chancellor  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  and  its  codefendant,  the  Illinois  Central  Rail- 
road Company,  and  in  so  far  as  the  chancellor's  decree  failed  to 
award  complainant  a  decree  for  the  same  amount  against  the 
initial  carrier,  the  Nashville,  Chattanooga  &  St.  Louis  Railway 
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Company,  the  decree  is  modified,   so  as  to  award  complainant  a 
decree  for  the  correct  amount  as  above  indicated. 

Except  as  modified  above,  the  decree  of  the  chancellor  is  af- 
firmed, with  costs. 


Commonwealth  v.  Boston  &  N.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Essex,  May  24,  1912.) 

[98  N.  E.  Rep.  1075.] 

Consthutional  Law — Equal  Protection  of  Laws.* — St.  1910,  c.  567, 
providing  that  the  rate  charged  by  street  cars  for  transportation  of 
pupils  of  the  public  day  or  evening  schools,  or  industrial  day  or 
evening  schools,  or  private  schools,  shall  not  exceed  one-half  the  reg> 
ular  fare  charged,  is  not  a  denial  of  the  equal  protection  of  the  law 
with  reference  to  members  of  the  traveling  public  not  included  within 
the  statute,  or  because  it  exempts  an  elevated  railway  company  from 
its  requirements. 

Constitutional  Law — Contractual  Obligations. — Since  under  Rev. 
St.  1836,  c.  44,  §  23  (Rev.  Laws  c.  109,  §  3),  making  the  charters  of 
all  corporations,  etc.,  subject  to  alteration  or  repeal,  the  charter  of 
the  Lynn  &  Boston  Railroad  Company,  St.  1859,  c.  202,  §  4,  could  be 
modified  by  subsequent  legislative  act,  and  St.  1910,  c.  567,  requir- 
ing street  railway  companies  to  charge  pupils  of  public  schools,  etc., 
not  exceeding  one-half  the  regular  fare  charged  for  other  passengers, 
did  not  violate  the  obligation  of  any  contract  in  such  charter  contrary 
to  Const.  U.  S.  art.  1,  §  10. 

Constitutional  Law — Contractual  Obligations — Impairment — Exer- 
cise of  Police  Power. — A  valid  exercise  of  the  state's  police  power 
cannot  be  prevented  by  any  contractual  obligation  contained  in  a 
corporate  charter. 

Constitutional  Law — Due  Process  of  Law — Railroad  Rate  Regula- 
tions.*— In  order  to  make  invalid  as  a  taking  of  property  without  due 
process  of  law,  St.  1910,  c.  567,  providing  that  th€  rates  of  transpor- 
tation of  pupils  of  the  public  schools  or  industrial  schools  shall  not 
exceed  one-half  the  regular  fare  charged  the  other  passengers,  the 
legislative  rate  must  be  so  small  as  to  cause  the  carrier  to  perform 
the  service  required  by  statute  at  a  loss,  provided  the  total  net  earn- 
ings of  the  company  yield  a  reasonable  return  upon  the  value  of  the 

♦See  Interstate  Consol.  St.  Ry.  Co.  v.  Massachusetts  CU.  S.),  28 
R.  R.  R.  710.  51  Am.  &  Eng,  R.  Cas.,  N.  S.,  710;  San  Antonio  Trac- 
tion Co.  V.  Altgelt  (U.  S.),  22  R.  R.  R.  485,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  485:  Northrop  v.  Richmond  (Va.),  20  R.  R.  R.  718,  43  Am.  & 
Eng.  R,  Cas..  N.  S.,  718. 
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corporate  property  as  a  whole  with  regard  to  the  purpose  of  the  bur- 
den imposed  by  the  statute. 

Constitutional  Law — Preaumptiona  aa  to  Conatitutionality.— A  stat- 
ute should  not  be  declared  unconstitutional  unless  it  is  clearly  so, 
so  that  it  is  presumed  that  the  rate  fixed  by  a  statute  as  a  maximum 
which  may  be  charged  for  carrying  school  children  on  street  railways 
is  reasonable;  the  burden  being  on  the  carrier  to  show  the  contrary. 

Appeal  and  Error — Preaumptiona. — In  absence  of  a  contrary  show- 
ing in  the  record,  it  must  be  assumed  that  accurate  instructions  were 
given  to  the  jury. 

Exceptions  from  Superior  Court,  Essex  County;  Charles  U. 
Bell,  Judge. 

Proceedings  by  the  Commonwealth  against  the  Boston  & 
Northern  Street  Railway  Company.  Rulings  in  favor  of  the 
plaintiff,  and  defendant  excepts.     Exceptions  overruled. 

H,  C.  Attwill,  of  Lynn,  Dist.  Atty.,  for  the  Commonwealth. 
B,  IV,  Warren,  C,  R.  Latnson,  and  W,  H,  Stone,  all  of  Bos- 
ton, for  defendant. 

RuGG,  C.  J.  The  only  question  is  whether  St.  1910,  c.  567,  is 
constitutional  as  applied  to  the  facts  of  this  case.  This  statute 
provides  that  the  rates  of  fare  charged  by  street  railways  for 
^'transportation  of  pupils  of  the  public  day  schools  or  public  even- 
ing schools  or  industrial  day  or  evening  schools  *  *  *  or 
private  schools"  in  traveling  for  attendance  between  home  and 
school  "shall  not  exceed  one-half  the  regular  fare  charged"  for 
the  transportation  of  other  passengers  between  the  same  points. 
The  constitutionality  of  R.  L.  c  112,  §  72,  which  made  similar 
requirements  as  to  pupils  in  public  schools  alone  was  upheld  in 
Commonwealth  v.  Interstate  Con.  St.  Ry.,  187  Mass.  436,  73  X. 
E.  530,  11  L.  R.  A.  (N.  S.)  973,  2  Ann.  Cas.  419;  s.  c,  207  U. 
S.  79,  28  Sup.  Ct  26,  52  L.  Ed.  Ill,  12  Ann.  Cas.  555.  This 
section  as  amended  by  St.  1906,  c.  479,  so  as  to  include  pupils  in 
private  schools  was  considered  in  CommonweaUh  v.  Conn,  Val- 
ley St.  Ry.,  196  Mass.  309,  82  N.  E.  19.  It  was  held  there  that 
the  intention  of  the  Legislature  as  manifested  by  the  act  was  to 
include  only  pupils  of  the  public  schools  required  by  R.  L.  c.  42, 
§§  1,  and  2,  for  the  education  of  children  and  youth,  and  in  pri- 
vate schools  of  a  like  kind,  and  to  exclude  pupils  of  industrial 
and  evening  schools,  and  other  private  and  public  schools.  The 
present  act  includes,  by  express  words,  those  who  attend  indus- 
trial and  evening  schools  maintained  by  the  public. 

[1]  The  constitutionality  of  the  statute  is  concluded  by  these 
decisions  so  far  as  objections  rest  on  a  denial  of  equal  protection 
of  the  laws  to  the  defendant  because  of  exemption  of  the  Boston 
Elevated  Railway  Company  from  the  requirement  of  the  stat- 
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ute,  and  on  a  denial  of  equal  protection  of  the  laws  to  members 
of  the  traveling  public  not  included  in  its  provisions.  The  cir- 
cumstance that  a  larger  number  of  persons  are  now  within  the 
scope  of  the  statute  makes  no  material  difference.  The  class  is 
now  as  before  confined  to  those  who  are  attending  institutions 
for  education  chiefly  provided  at  public  expense.  The  factors 
of  youth  and  size  of  pupils  and  hours  of  travel  being  when  other 
travel  was  lighter,  and  probability  of  far  greater  travel  at  the 
less  rate  because  of  the  financial  limitations  of  scholars  in  schools 
were  alluded  to  in  187  Mass.  at  440,  73  N.  E.  530,  11  L.  R.  A. 
(X.  S.)  973,  2  Ann.  Cas.  419,  but  they  were  not  treated  as  deter- 
minative. The  pivotal  consideration  was  whether  the  grouping 
of  pupils  in  schools  as  a  class  entitled  to  special  consideration  in 
matter  of  fares  was  reasonable  or  arbitrary,  and  that  was  de- 
cided in  favor  of  the  statute.  The  other  considerations  are  not 
rendered  inapplicable  because  by  reason  of  the  greater  age  of 
some  who  go  to  industrial  schools  the  proportion  of  children  in 
the  favored  class  may  be  less. 

The  defendant  has  complied  with  the  earlier  fare  statutes,  but 
this  complaint  relates  to  a  refusal  to  sell  tickets,  as  required  by 
it,  to  a  boy  fifteen  years  old,  who  was  a  pupil  pursuing  the  reg- 
ular course  in  mechanic  arts  in  a  public  industrial  school  in  Law- 
rence. 

[2,  3]  The  statute  does  not  impair,  in  contravention  of  article 
1,  §  10,  of  the  Constitution  of  the  United  States,  the  obligation 
of  the  contract  set  forth  in  the  charter  of  the  Lynn  &  Boston 
Railroad  Co.  (St.  1859,  c.  202,  §  4),  to  which  it  is  said  that  the 
defendant  has  succeeded.  That  charter  when  granted  was  lia- 
ble by  general  law  to  alteration  or  repeal.  Rev.  St.  1836,  c.  44, 
§  23,  R.  L.  c.  109,  §  3,  and  was  therefore  taken  by  consent  sub- 
ject to  this  condition,  of  which  it  cannot  now  be  heard  to  com- 
plain. Parker  v.  Met.  R.  R.  Co.,  109  Mass.  506 ;  Clinton  v.  Wor. 
Con.  St.  Ry.,  199  Mass.  279,  85  N.  E.  507.  This  reserved  power 
of  amendment  is  not  exceeded,  so  long  as  the  object  of  the  grant 
is  not  defeated  or  essentially  impaired  and  property  and  rights 
acquired  upon  the  faith  of  the  charter  are  not  taken  away.  The 
charter  right  to  fix  fares  is  subject  to  amendment  within  this 
limitation.  Moreover,  no  charter  contract  can  prevent  the  Leg- 
islature from  a  valid  exercise  of  the  police  power.  Texas  & 
New  Orleans  R.  R.  v.  Miller,  221  U.  S.  408-414,  31  Sup.  Ct. 
534,  55  L.  Ed.  789. 

[4]  The  defendant's  chief  ground  of  attack  is  that  the  agreed 
facts  show  that  the  statute  in  its  practical  operation  fails  to  pro- 
tect it  in  the  enjo)rment  of  its  property  and  deprives  it  of  its 
property  without  due  process  of  law,  contrary  to  the  Constitu- 
tion of  this  commonwealth  and  of  the  United  States.  The 
governing  principle   of   law   in   its    general   statement   is   well 
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settled.  The  legislative  rate  must  be  so  small  as  to  occasion  a 
loss  to  the  carrier  if  it  performs  the  service  required  for  the 
price  permitted  before  it  can  be  held  unconstitutional  provided 
the  total  net  earnings  are  such  as  tq  yield  a  reasonable  return 
upon  the  value  of  the  corporation  as  a  whole,  having  regard  to 
the  fact  that  this  is  a  burden  imposed  by  a  police  regulation  ic 
the  interest  of  education.  It  may  be  that  a  particular  rate  for  a 
given  carriage  taken  by  itself  would  yield  little  or  no  profit,  but 
taken  in  conjunction  with  the  entire  transportation,  it  would  noi 
be  unreasonable.  The  circumstance  that  the  defendant  has 
earned  and  paid  reasonable  dividends  (5  per  cent,  per  annum 
since  1905  as  stated  by  tlie  defendant  in  its  brief),  while  of 
weight  is  by  no  means  decisive.  It  is  not  a  question  which  com- 
monly can  be  solved  as  a  mathematical  problem.  It  depends 
upon  the  consideration  of  several  elements.  It  is  a  mixed  ques- 
tion of  law  and  fact.  It  must  be  determined  solely  as  one  of 
legislative  power,  and  not  as  one  of  expediency  or  wisdom. 

[5,  6]  Ihis  case  does  not  involve  a  general  scheme  of  rates, 
but  only  that  for  a  particular  service.  1  he  inquiry  is  confined  to 
the  point  whether  a  performance  of  a  specified  duty  at  the  rate 
fixed  is  so  inherently  unjust  and  unreasonable  as  to  amount  to 
the  deprivation  of  property  without  due  process  of  law.  It  is 
not  enough  to  show  that  no  profit  may  come  from  the  particular 
service,  it  must  appear  that  in  conjunction  wath  all  the  service  of 
the  corporation  the  rate  is  unreasonable  and  is  equiv^alent  to 
spoliation.  The  presumption  is  that  the  rate  fixed  by  the  Legis- 
lature is  reasonable.  The  onus  rests  on  the  carrier  to  show  the 
contrary.  Every  proper  assumption  must  be  made  in  favor  of 
the  constitutionality  of  the  statute,  and  it  is  not  to  be  declared 
beyond  the  power  of  the  Legislature  unless  it  is  free  from  all 
fair  doubt.  The  case  must  be  a  very  clear  one  before  the  courts 
will  interfere  with  a  legislative  determination  of  rates.  Minne- 
apolis &  St.  Louis  R.  Co.  V.  Minn.,  186  U.  S.  257,  264,  22  Sup. 
Ct.  900,  46  L.  Ed.  1151 ;  Knoxville  v.  Knoxville  Water  Co.,  212 
U.  S.  1-18,  29  Sup.  Ct.  148,  53  L.  Ed.  371 ;  Lincoki  Gas  Co.  v- 
Lincoln,  223  U.  S.  349,  357,  32  S.  Ct.  271,  56  L.  Ed.  — ;  Willcox 
V.  Consolidated  Gas  Co.,  212  U.  S.  19-41,  29  Sup.  Ct.  192,  53  L 
Ed.  382,  15  Ann.  Cas.  1034;  Interstate  Com.  Com.  v.  Union  Pa- 
cific R.  R.  Co.,  222  U.  S.  541,  32  Sup.  Ct.  108,  56  L.  Ed.  -: 
Atlantic  Coast  Line  v.  North  Carolina  Corp.  Com.,  206  U.  S. 
1-26,  27  Sup.  Ct.  585,  51  L.  Ed.  933,  11  Ann.  Cas.  398;  Com, :. 
People's  Five  Cent  Sav.  Bank,  5  Allen,  428,  431,  432.  As  ap- 
plied to  this  particular  kind  of  case  it  was  said  in  187  Mass.  at 
439,  73  N.  E.  532,  11  L.  R.  A.  (N.  S.)  973,  2  Ann.  Cas.  419, 
that  such  a  classification  of  passengers  and  regulation  of  their 
fares  in  the  general  interest  of  education  might  go  to  the  ex- 
tent of  requiring  the  particular  service  to  be  done  without  profit, 
but  it  could  not  go  so  far  as  to  impose  expense  "upon  the  street 
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railway  companies  or  upon  that  part  of  the  public  which  pays 
fares  to  street  railway  companies.'*  The  precise  point  is  whether 
the  agreed  facts  show  that  there  is  required  of  the  defendant  an 
expense  for  complying  with  the  statute  so  clearly  as  not  to  war- 
rant an  opposite  finding  by  the  jury.  It  must  be  assumed  that 
accurate  instructions  were  given  to  the  jury.  Do  the  facts  agreed 
with  the  proper  inferences  which  the  jury  could  have  drawn 
warrant  a  general  verdict  of  guilty?  Com.  v.  Gordon,  159  Mass. 
8,  33  N.  E.  709. 

The  facts  upon  which  the  defendant  relies  are  that  by  divid- 
ing the  total  number  of  passengers  carried  for  a  definite  period 
of  nine  months  or  a  year  into  the  operating  expenses  and  fixed 
charges  for  the  same  period,  it  appears  that  the  average  cost  of 
carrying  each  passenger  is  about  four  and  one-half  cents,  and 
that  as  its  reasonable  regular  fare  is  five  cents  the  result  follows 
that  to  carry  pupils  at  half  fare  or  two  and  one-half  cents  re- 
sults in  a  loss  of  two  cents  for  each  pupil.  Even  if  this  was  all 
there  was  to  be  regarded,  it  would  not  follow  that  compliance 
with  the  statute  would  cause  the  defendant  a  loss.  It  might  still 
be  that  the  number  of  pupils  who  ride  at  the  reduced  fare  as 
compared  with  those  who  would  not  become  passengers  at  the 
full  fare,  coupled  with  the  preponderance  of  small  children  and 
the  greater  carrying  capacity  of  each  car  for  such  passengers  and 
the  well-known  fact  that  the  hours  of  attendance  at  school  are 
not  the  rush  hours  of  travel  do  not  cause  an  actual  loss.  But 
these  are  not  all  the  elements  which  must  b^e  considered.  The 
jury  were  entitled  to  use  their  common  knowledge.  The  agreed 
facts  state  that  reference  may  be  had  to  the  reports  of  the  Mas- 
sachusetts Board  of  Railroad  Commissioners  and  to  the  annual 
returns  of  street  railway  companies  as  printed  by  the  commis- 
sion, which  includes  the  return  of  the  defendant.  From  these 
sources  it  appears  that  the  defendant  gained  substantial  revenue 
from  operation  from  other  sources  than  fares.  The  letting  of 
advertising  space  in  cars,  presumably  including  those  in  which 
school  pupils  are  carried,  and  the  carrying  of  mails,  which  may 
have  been  on  the  same  cars,  both  yielded  material  amounts.  It 
is  obvious  that  average  expense  to  the  company  of  carrying  each 
passenger  in  terms  of  operating  expenses  and  fixed  charges, 
which  includes  as  appears  from  the  returns  large  sums  for  main- 
tenance of  roadway,  buildings  and  equipment,  or  in  other  words 
in  terms  of  total  expense  to  company,  outside  of  additions  to 
permanent  assets,  when  compared  with  the  rate  for  a  single  fare 
is  not  the  test  whether  business  id  conducted  at  a  loss.  Other 
sources  of  revenue  must  be  regarded  than  the  rate  of  a  single 
fare  and  the  total  revenue  therefrom.  In  addition  to  the  sources 
mentioned  directly  attributable  to  the  cars  in  which  passengers 
are  carried  is   interest  on    deposits  which  is   also  an  income  in 
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safety  of  the  goods,  because,  having  assumed,  without  her  con- 
sent, to  select  a  different  agency  from  that  which  she  had  se- 
lected for  the  transportation  of  her  goods,  the  agency  which  is  so 
selected  became  its  agency,  and  not  hers,  and  it  was  responsible 
to  her  in  law  for  the  acts  of  its  agent. 

The  second  carrier  is  on  this  record  wholly  without  excuse  or 
justification  for  refusing  and  failing  to  transport  the  shipment 
over  its  line,  as  the  same  was  routed.  By  way  of  defense,  it  sets 
up  in  its  answer  that  the  rates  did  not  apply  by  the  route  selected; 
but  there  is  no  proof  that  such  was  the  fact,  and,  if  such  was  the 
fact,  no  reason  is  shown  why  it  should  not  have  accepted  ship- 
per's offer  to  be  responsible  for  and  pay  additional  freight  neces- 
sitated by  the  route  selected. 

"The  carrier  cannot  violate  a  contract,  and  at  the  same  time 
claim  the  benefit  of  such  contract;  and,  whether  it  is  the  initial 
carrier,  or  an  intermediate  carrier,  it  may  become  liable  for  the 
loss  of  the  goods,  or  injury  thereto  by  its  succeeding  carrier, 
where  in  the  absence  of  an  emergency,  and  without  any  neces- 
sity, it  has  deviated  from  the  route  prescribed  by  its  contract  or 
instructions,  and  forwarded  the  goods  over  another  route  or  in 
another  manner.''  4  Elliott  on  Railroads  (2d  Ed.)  §  1449a,  p. 
108. 

See,  also,  the  authorities  cited  in  note  51  to  sustain  the  above 
text. 

In  the  same  section,  Mr.  Elliott  observes  further: 

"But  to  render  the  intermediate  carrier  liable  for  deviation,  or 
to  affect  its  rights  in  such  a  case,  it  must,  as  a  general  rule  at 
least,  have  notice  that  a  particular  route  is  specified,  or  of  the 
limitations  in  the  authority  of  the  prior  carrier." 

The  intermediate  or  second  carrier  in  the  present  case  in  it? 
answer  in  substance  denies  that  it  had  notice  of  the  particular 
route  specified,  or  of  the  limitations  in  the  authority  of  the  prior 
carrier ;  but  it  makes  no  proof  to  sustain  its  answer  in  this  respect, 
and  we  think  it  is  clear  from  the  proof  in  this  record  that  it  did 
have  such  notice,  and  it  is  equally  clear  from  the  authorities  al- 
ready cited  that,  by  its  co-operation  in  diverting  the  shipment  to 
the  Illinois  Central  Railroad  Company,  that  company,  became 
the  agent  of  the  second  carrier,  and  the  second  carrier  became 
liable  in  law  to  the  shipper  as  an  insurer  of  the  goods,  because 
of  its  liability  for  the  act  of  the  agent,  which,  without  the  con- 
sent of  the  shipper,  it  had  selected  as  an  agency  for  the  trans 
portation  of  her  goods. 

[3]  The  Illinois  Central  Railroad  Company,  by  way  of  defense 
in  its  answer,  set  up  in  substance  that  at  the  time  it  received  and 
undertook  the  transportation  of  complainant's  goods  from  Mem- 
phis, Tenn.,  to  New  Orleans,  and  delivery  at  that  point  to  the 
Southern  Pacific  Railroad  Company,  it  did  not  know  who  the 
shipper  was,  and  it  had  no  knowledge  of  the  limitations  of  the 
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powers  of  the  two  common  carriers  from  which  it  received  the 
shipment,  and  no  knowledge  of  the  terms  of  the  bill  of  lading, 
under  which  the  initial  carrier  received  the  shipment  from  com- 
plainant, and  consequently  that  it  is  not  Hable  under  the  theory 
of  complainant's  bill  as  a  joint  actor  with  the  other  two  common 
carriers  for  diverting  complainant's  goods  from  the  routing  spec- 
ified in  the  bill  of  lading. 

Each  of  the  witnesses  introduced  by  it  did  testify  that  they 
had  no  such  knowledge;  but,  assuming  that  the  Illinois  Central 
Railroad  Company  had  no  such  knowledge,  when  it  received  the 
shipment,  nevertheless  we  think  it  is  clear  from  this  record  that 
its  acts  of  negligence  in  receiving  the  goods  from  its  codefend- 
ant  without  sufficient  shipping  instructions,  and  its  instructions 
to  the  Southern  Pacific  Railroad  Company  at  New  Orleans  to 
"hold"  the  car,  coupled  with  its  failure  to  show  by  any  proof 
when  it  countermanded  the  order  to  "hold"  the  car,  justify  the 
inference,  in  the  absence  of  any  proof  to  the  contrary,  that  the 
delay  in  the  arrival  of  the  shipment  at  its  ultimate  destination 
within  a  reasonable  time  was  the  direct  result  of  the  negligence 
of  the  Illinois  Central  Railroad  Company,  and  that  for  this  rea- 
son it  is  liable  in  law  to  complainant  for  the  loss  sustained  by  her 
by  reason  of  its  negligence.  It  was  not  one  of  the  carriers  named 
in  the  bill  of  lading,  and  therefore  it  cannot  successfully  assert, 
by  way  of  defense,  as  against  complainant,  any  limitation  by  ex- 
press contract  with  her  of  its  common-law  liability  as  a  common 
carrier,  arising  out  of  its  act  of  receiving  and  undertaking  to 
transport  her  goods. 

[4]  It  is  true  that  the  bill  of  complaint  bases  its  liability  on 
the  ground  that  it  participated  in  the  violation  of  the  routing 
agreement.  It  is  equally  true  that  its  liability  flows  directly  from, 
and  as  a  consequence  of,  its  violation  of  that  agreement.  It  was 
negligence  on  its  part  not  to  know  of  that  agreement  before  it  re- 
ceived the  goods.  It  was  within  its  legal  right  to  insist  .upon  a 
showing  from  its  codefendants  of  their  authority  to  offer  the 
goods  to  it  for  transportation.  A  common  carrier  is  not  bound  to 
accept  for  transportation  goods  from  any  person  other  than  the 
owner,  or  the  duly  authorized  agent  of  the  owner.  1  Hutchinson 
on  Carriers  (3d.  Ed.)  §  148. 

Therefore  the  ignorance  resulting  from  its  negligence  cannot 
avail  this  defendant.  Upon  acceptance  of  the  goods  for  trans- 
portation, although  wholly  ignorant  of  who  the  owner  was,  it 
became  liable  as  an  insurer  of  the  safe  deUvery  of  the  goods  at 
the  point  of  ultimate  destination;  its  liability  being  limited  only 
in  case  the  loss  of  the  goods  should  result  from  some  one  or  more 
of  the  causes  which  the  common  law,  for  its  benefit  and  protec- 
tion, interposes  between  it  and  absolute  liability.  1  Hutchinson 
on  Carriers  (3d  Ed.)  §  265. 
The  proof  fails  to  show  that  the  loss  of  the  value  of  the  goods, 


532        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Atchison.  T   &  S.  F.  Ry.  Co.  v.  Tiedt 

puted  status  relating  to  discrimination.  In  March,  1908,  plain- 
tiff served  a  written  demand  upon  defendant  to  furnish  for  "him- 
self individually"  as  owner  of  the  park  and  for  him  "as  agent " 
of  24  named  clubs  or  societies  special  trains  of  *f  rom  12  to  80 
cars  on  dates  between  May  and  August.  Defendant,  calling  at- 
tention to  the  fact  that  there  was  no  contract  for  such  special 
services,  oflFered,  if  the  societies  plaintiff  professed  to  represent 
should  desire  to  use  the  regular  trains  scheduled  to  stop  at  the 
station  adjoining  plaintiff's  park  and  would  give  reasonable  no- 
tice of  the  number  of  cars  necessary  to  add  to  such  trains,  to 
furnish  accommodations  to  all  persons  who  should  apply  for 
tickets  at  regular  passenger  rates.  This  offer  was  rejected,  on 
the  ground  that  nothing  but  special  excursion  trains  would  do. 
Before  this  controversy  arose  the  course  of  business  was  for 
plaintiff  to  arrange  with  a  society  to  rent  his  park  for  a  certair. 
day,  and  then  for  the  society  to  make  a  special  contract  with  de- 
fendant for  an  excursion  train  on  that  day. 
• 

Robert  Dunlap,  for  plaintiff  in  error. 
Fred  IV.  Bentley,  for  defendant  in  error. 

Before  Baker  and  Seaman,  Circuit  Judges,  and  Carpenter, 
District  Judge. 

Bakj^r,  Circuit  Judge  (after  stating  the  facts  as  above).  If 
a  duty  rests  upon  a  public  service  corporation  to  afford  facilities 
independently  to  each  of  two  persons,  industries,  or  localities, 
the  service  must  be  rendered  on  substantially  equal  terms,  im- 
partially, without  undue  discrimination.  But  if  no  duty  in  law 
'  exists  to  serve  either,  then  the  giving  to  one  of  what  is  not  owed 
cannot  be  a  basis  for  the  other's  complaint  of  unlawful  discrimi- 
nation; that  is,  back  of  any  question  of  unlawful  discrimination 
must  lie  the  duty  to  serve. 

[1,  2]  It  is  usually  said  that  a  common  carrier's  duty  is  to 
serve  the  public.  In  a  general  sense  this  is  true,  ^or  latently  the 
right  to  be  served  is  in  the  public;  but  the  carrier's  duty  arises 
only  when  some  individual  demands  a  service  that  is  common, 
that  is  due  to  him  as  a  member  of  the  public.  And  if  the  indi- 
vidual separates  himself  from  the  public,  and  demands  a  use  of 
the  carrier's  property  or  facilities,  not  in  the  common  right,  but 
for  his  own  separate  profit  or  advantage,  the  carrier  may  either 
refuse  or,  within  certain  limits,  obligate  itself  to  give  the  special 
privilege.  We  say  "within  certain  limits,"  for  in  the  public  in- 
terest the  carrier  cannot  be  permitted  to  incapacitate  itself  fo' 
the  full  performance  of  its  public  obligations.  These  principles 
are  sufficiently  illustrated  in  The  Express  Cases,  117  U.  S.  1,  ^' 
Sup.  Ct.  542,  628,  29  L.  Ed.  791 ;  Lake  Shore,  etc.,  Ry.  Co.  r. 
Smith,  173  U.  S.  697,  19  Sup.  Ct.  565,  43  L.  Ed.  858:  Donovan 
V,  Penn.  Co.,  120  Fed.  215,  57  C.  C.  A.  362,  61  L.  R.  A.  140,  af- 
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finned  in  199  U.  S.  279,  26  Sup.  Ct.  91,  50  L.  Ed.  192;  Johnson 
V,  Georgia  Rid.  Co.,  108  Ga.  496,  34  S.  E.  127,  46  L.  R.  A.  502 ; 
State  ex  rel.  Skeen  v,  Ogden  Rapid  Transit  Co.  (Utah)  112  Pac. 
120;  1  Wyman  on  Pubhc  Service  Corporations,  §  757. 

[3,  4]  Tested  by  these  principles,  a  cause  of  action  was  neither 
pleaded  nor  proved.  Plaintiff  was  not  demanding,  in  the  com- 
mon right,  that  he  be  accepted  as  a  passenger.  As  agent  of  in- 
tending passengers,  plaintiff  had  no  standing,  for  the  right  would 
be  in  them.  Further,  no  group  of  persons,  who  separate  them- 
selves from  the  public,  can  demand,  in  the  common  right,  that  a 
special  train,  to  which  they  alone,  and  not  the  public  generally, 
shall  be  admitted,  shall  be  run  on  such  days  and  at  such  hours 
as  they  choose  to  Birnam  Wood,  or  any  field  or  grove  that  pleases 
them.  Still  less  is  there  room  for  the  claim  that  every  landowner, 
or  any  landowner,  who  may  have  rented  his  ground  to  intending 
picnickers,  can  by  mandamus  compel  the  carrier  to  fyrnish  such 
trains. 

Defendant,  a  foreign  corporation  doing  an  interstate  business, 
was,  of  course,  as  fully  subject  to  Illinois  law  as  any  interstate 
carrier  chartered  by  the  state.  But  we  find  nothing  in  the  Illinois 
Constitution,  statutes,  or  decisions  that  furnishes  any  founda- 
tion for  plaintiff's  case.  Authorities  dealing  with  the  rights  of 
passengers,  shippers,  and  consignees  are  not  in  point,  for  plain- 
tiff was  not  a  passenger,  nor  was  he  a  shipper  or  consignee  of 
passengers. 

[5]  Contract  and  custom  were  urged  in  argument  as  addi- 
tional grounds  of  plaintiff's  case.  That  plaintiff  on  defendant's 
•'encouragement'"  should  have  opened  his  park,  and  *'at  defend- 
ant's special  instance  and  request"  should  have  invested  so  large 
a  sum  in  structures,  may  have  been  unfortunate.  But  no  con- 
tract elements  of  time,  terms,  conditions,  mutuality,  appear  in 
pleadings  or  proofs;  and  the  cause  was  submitted  to  the  jury 
solely  as  one  of  discrimination.  As  to  custom  it  is  enough  to 
say  that  a  custom  to  do  a  thing  from  time  to  time  under  special 
contracts  will  not  establish  a  custom  to  dispense  with  contracts. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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(Supreme  Court  of  Wisconsin,  June  4,  1912.) 
[136  N.  W.  Rep.  616.] 

Carriers — Carriage  of  Goods — Delivery — Demurrage  Rules.— Un- 
der a  carrier's  demurrage  rules  providing  that  cars  containing  freight 
to  be  delivered  on  car  load  delivery  tracks  or  private  sidings  should 
be  placed  on  the  track  designated  as  soon  as  the  routine  of  yard 
work  would  permit,  and  when  the  delivery  could  not  be  made  on 
account  of  such  track  being  fully  occupied,  or  for  any  other  reason 
beyond  the  control  of  the  carrier,  delivery  should  be  made  at  the 
nearest  available  point,  where  car  load  freight  could  not  be  delivered 
on  a  particular  track  desired,  then  the  railroad  was  entitled  to  make 
delivery  at  the  nearest  available  point. 

Carriers — Carriage  of  Goods — Demurrage — Rules. — ^A  carrier's  d^ 
murrage  rule,  providing  that  cars  for  unloading  should  be  consid- 
ered placed  when  held  awaiting  orders  from  consignors  or  consign- 
ees, was  applicable  only  where  the  carrier  was  ready  to  make  de- 
livery and  the  consignee  neglected  or  refused  to  designate  the  place 
where  delivery  was  desired. 

Carriers— Carriage  of  Goods— Demurrage— Right  to  Charge— Fail- 
ure to  Unload.^ — The  fact  that  plaintiffs  so  ordered  their  material 
that  it  came  in  a  rush,  and  that  they  were  unable  to  care  for  it  at 
once,  did  not  of  itself  establish  the  carrier's  right  to  collect  dcmnr- 
rage,  unless  it  was  also  shown  that  plaintiffs  failed  to  unload  the 
cars  consigned  to  them  within  the  required  time. 

Carriers^-Carriage  of  Goods— Delivery — Car  Load  Freight— D^ 
murrage. — Where  consignees  refuse  to  acce'pt  any  delivery  except 
on  a  designated  track  or  tracks,  where  delivery  cannot  be  made 
because  of  congestion  or  otherwise,  the  carrier  is  not  bound  to  at- 
tempt delivery  elsewhere  in  order  to  start  the  free  unloading  time 
prior  to  the  running  of  time  for  which  the  carrioi  is  entitled  to 
charge  demurrage. 

Carriers — Carriage  of  Goods — Demurrage — Delivery. — On  the  ar- 
rival of  certain  cars  consigned  to  plaintiff,  the  carrier  offered  to  de- 
liver the  cars  by  spotting  them  on  any  available  track  for  unloading, 
to  which  plaintiffs  replied  that  they  wanted  the  cars  as  soon  as  pos- 
sible to  work  so  that  they  could  unload  and  avoid  teaming  expense. 
Held,  that  such  reply  was  not  a  refusal  on  plaintiffs'  part  to  accept 
delivery  except  on  a  particular  track. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
carrier  to  impose  demurrage  charges,  see  foot-note  of  Nicolette 
Lumber  Co.  v.  People's  Coal  Co.  (Pa.),  19  R.  R.  R.  733,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  733:  foot-note  of  New  Orleans,  etc.,  R.  Co.  r. 
George  &  Co.  (Miss.),  9  R.  R.  R.  786,  32  Am.  &  Eng  R.  Cas.,  N.  S.. 
786,  where  all  those  preceding  it  are  collected. 
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Payment  —  "Duress"  —  What  Constitutes.  —  Duress,  in  its  broad 
sense,  includes  all  instances  where  a  condition  of  mind  of  a  person, 
caused  by  fear  of  personal  injury,  or  loss  of  limb,  or  injury  to  such 
person's  property,  wife,  child,  or  husband,  is  produced  by  the  wrong- 
ful conduct  of  another,  rendering  the  person  impjsed  on  incapable 
to  contract  with  the  exercise  of  his  free  will  power,  whether  formerly 
relievable  at  law  on  the  ground  of  duress  or  in  equity  on  the  ground 
of  wrongful  compulsion. 

Payment  —  Demurrage  —  Recovery. — Defendant  railroad  company 
refused  to  pay  the  contract  price  of  certain  paving  to  plaintiff 
amounting  to  $6,000,  except  on  plaintiffs  agreeing  to  a  deduction  of 
$434  for  demurrage.  Plaintiff  at  first  refused  to  allow  the  deduction, 
but  on  the  advice  of  defendant's  agent  that  if  no  demurrage  was  le- 
gally chargeable  they  could  put  in  their  claim  in  the  usual  way  and 
so  much  of  it  as  was  improperly  exacted  would  be  refunded,  plaintiff 
accepted  the  balance.  Defendant's  engineer  also  suggested  that 
plaintiff  accept  payment  less  the  demurrage  charge  pending  the  in- 
vestigation, implying  that  if  on  investigation  it  was  found  that  the 
whole  or  any  part  of  the  demurrage  bill  was  improperly  exacted,  a 
refund  would  be  made.  Held,  that  such  facts  warranted  an  infer- 
ence that  defendant  waived  its  right  to  insist  that  the  payment  of  the 
demurrage  charged  was  voluntary. 

Appeal  from  Circuit  Court,  La  Crosse  County;  E.  C.  Higbee, 
Judge. 

Action  by  Thomas  E.  Wooley  and  others  against  the  Chi- 
cago &  Northwestern  Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

The  plaintiffs  are  copartners  in  the  city  of  La  Crosse,  doing 
business  under  the  name  of  Wooley  &  Hanson.  On  or  about 
May  30,  1906,  plaintiffs  and  defendant  entered  into  a  contract 
whereby  in  consideration  of  the  sum  of  $6,605.02  plaintiffs 
agreed  to  furnish  the  material  and  to  do  certain  paving  work  on 
and  around  the  station  grounds  of  defendant  in  the  city  of  Madi- 
son. The  contract  provided  that  the  railway  company  was  to 
furnish  free  transportation  over  its  line  for  materials  entering 
into  the  work.  In  September,  1906,  the  work  was  completed  in 
accordance  with  the  contract,  and  the  defendant  through  its 
agent  at  La  Crosse  tendered  its  check  for  the  above  amount  to 
plaintiffs,  with  the  condition  that  they  sign  a  receipt  in  full  and 
also  pay  the  sum  of  $434  claimed  by  the  defendant  to  be  due  as 
demurrage  on  account  of  plaintiffs'  failure  to  promptly  unload 
cars.  The  amount  due  on  the  contract  was  paid  to  plaintiffs, 
and  they  in  turn  paid  the  $434  demurrage.  Thereafter  plaintiffs 
brought  this  action  to  recover  the  sum  paid  for  demurrage,  alleg- 
ing that  this  amount  was  paid  under  duress  owing  to  plaintiffs' 
financial  condition  and  need  of  money,  and  with  the  understand- 
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ing  and  agreement  between  the  parties  that  the  payment  was 
made  under  protest  and  with  a  view  to  readjustment  and  refund 
if  the  charges  were  found  to  be  incorrect.  The  complaint  also 
alleged  that  any  delay  in  unloading  material  on  account  of  which 
demurrage  was  claimed  was  due  to  defendant's  failure  to  furnish 
sufficient  track  space  for  the  placing  of  cars  for  unloading.  The 
answer  was  a  general  denial  of  the  allegations  of  the  complaint. 
The  jury  returned  the  following  special  verdict:  "Q.  1.  Was 
there  any  sum  due  to  the  defendant  from  the  plaintiffs  for  de- 
murrage on  cars  on  the  21st  of  September,  19()i6?  A.  No.  Q. 
2.    If  you  answer  the  foregoing  question,  *Yes,'  then  what  was 

the  sum  then  due  ?    A.   $ .    Q.  3.    Did  the  defendant  on 

the  21st  of  September,  1906,  refuse  to  pay  to  the  plaintiffs  tlie 
amount  due  to  them  upon  their  contract  for  work  done  at  Madi- 
son except  upon  condition  of  the  payment  by  the  plaintiffs  of  the 
sum  of  ^34  claimed  to  be  due  for  demurrage  on  cars?  A.  Yes. 
Q.  4.  If  you  answer  question  No.  3,  *Yes,'  then  did  such  refusal 
on  the  part  of  the  defendant  so  affect  the  plaintiff  Wooley's 
mental  condition  as  to  render  him  incompetent  to  contract  with 
the  exercise  of  his  free  will  power?  A.  Yes."  On  such  verdict 
judgment  was  entered  for  plaintiffs.     Defendant  appeals. 

William  G,  Wheeler  {Edward  M.  Smart,  of  counsel),  for  ap- 
pellant. 
Frank  Winter,  for  respondents. 

Barnes,  J.  (after  stating  the  facts  as  above).  Appellant  as- 
signs as  error :  ( 1 )  Refusal  of  the  court  to  set  aside  the  first 
finding  of  the  jury  and  grant  a  new  trial;  (2)  the  instruction 
given  to  the  jury  under  question  1  of  the  special  verdict;  (3)  re- 
fusal of  the  court  to  grant  judgment  for  the  defendant  on  the 
ground  that  a  voluntary  payment  of  the  demurrage  charges  had 
been  made;  (4)  in  instructing  the  jury  as  to  what  would  con- 
stitute duress. 

The  rules  governing  demurrage  charges  were  offered  in  evi- 
dence. But  two  of  them  would  seem  to  have  any  application  to 
the  case.  These  are  sections  1  and  2  of  rule  5.  Section  1  pro- 
vides that  "cars  containing  freight  to  be  delivered  on  car  load  d^ 
livery  tracks  or  private  sidings,  shall  be  placed  on  the  track  des- 
ignated as  soon  as  the  ordinary  routine  of  yard  work  will  permit 
When  delivery  cannot  be  made  on  account  of  such  track  being 
fully  occupied  or  for  any  other  reason  beyond  control  of  the  car- 
rier, delivery  shall  be  made  at  the  nearest  available  point.'*  The 
material  part  of  section  2  reads :  "Cars  for  unloading  shall  be 
considered  placed  when  such  cars  are  held  awaiting  orders  from 
consignors  or  consignees.     *     *     *'* 

[1]  These  two  rules  would  seem  to  cover  different  situations. 
Section  1  appears  to  be  applicable  here.    The  cars  were  to  be  de- 
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livered  on  a  car  load  delivery  track,  and  such  track  was  desig- 
nated by  plaintiffs.  If  delivery  could  not  be  made  on  this  track 
for  any  reason,  then  the  railroad  company  had  the  right  to  make 
delivery  at  the  nearest  available  point.  When  it  became  apparent 
that  cars  could  not  be  taken  care  of  on  the  designated  track,  we 
think  it  was  the  duty  of  the  defendant  to  make  delivery  at  the 
nearest  available  point  where  the  cars  could  be  unloaded,  and 
perhaps  to  advise  the  plaintiffs  when  the  cars  were  so  placed. 
There  was  no  need  of  any  further  direction  from  the  plaintiffs. 
The  rule  specified  what  should  be  done  in  case  delivery  could 
not  be  made  promptly  at  the  place  selected. 

[2]  Section  2  would  appear  to  apply  to  a  case  where  the  car- 
rier was  ready  to  make  delivery  and  the  consignee  neglected  or 
refused  to  designate  the  place  where  delivery  was  desired.  In 
such  a  contingency  the  free  time  would  begin  to  run  from  the 
time  the  carrier  was  ready  to  make  delivery.  We  cannot  find 
in  the  evidence  any  showing  that  any  of  the  cars  were  in  fact  de- 
livered to  the  nearest  available  point,  or  that  any  attempt  was 
made  to  spot  them  at  a  place  where  they  could  be  unloaded,  ex- 
cept on  the  designated  tracks,  with  one  or  two  exceptions.  As 
to  these  last  exceptions,  cars  were  unloaded  at  the  place  where 
they  were  spotted,  and  apparently  within  the  required  period. 

[3]  The  evidence  shows  that  plaintiffs  so  ordered  their  ma- 
terial that  it  came  in  a  rush  and  in  such  a  manner  that  they  were 
unable  to  take  care  of  it  and  find  a  place  to  store  it  until  it  was 
needed  for  use,  and  there  is  likewise  considerable  evidence  tend- 
ing to  show  that  there  was  delay  in  unloading,  occasioned  by  the 
fact  that  plaintiffs  could  not  take  care  of  the  contents  of  the  cars. 
This  in  itself  does  not  establish  the  right  of  the  defendant  to  col- 
lect demurrage,  unless  it  is  also  shown  that  the  plaintiffs  failed 
to  unload  the  cars  consigned  to  them  within  the  required  time. 

[4,  5]  It  is  also  contended  by  the  defendant  that  plaintiffs  re- 
fused to  accept  delivery  of  the"  cars  at  any  point  except  on  the 
designated  tracks  referred  to,  and  that  consequently  defendant 
was  not  called  upon  to  spot  the  cars  at  any  other  place,  and  was 
entitled  to  compute  the  time  from  which  free  time  began  to  run 
from  the  hour  it  was  ready  and  willing  to  spot  the  cars.  If  the 
fact  was  as  claimed,  it  would  be  difficult  to  find  any  flaw  in  the 
conclusion  reached.  If  plaintiffs  refused  to  accept  any  delivery 
except  on  the  designated  track  or  tracks,  it  would  be  an  idle  cere- 
mony for  the  defendant  to  make  delivery  elsewhere,  and  it  would 
be  excused  from  so  doing.  But  the  evidence  of  such  a  refusal 
is  weak.  It  is  to  the  effect  that  plaintiffs  were  offered  the  use  of 
any  available  tracks  for  the  purpose  of  unloading,  and  that  **they 
replied  that  they  wanted  the  cars  placed  as  soon  as  possible  to 
work  so  that  they  could  unload  and  avoid  teaming  expense.'* 
This  language  can  just  as  well  he  construed  as  expressing  a  wish 
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as  a  refusal.  It  does  not  appear  to  whom  this  statement  was 
made.  Furthermore,  the  plaintiffs'  foreman,  Stevens,  who  had 
charge  of  the  unloading  of  cars  for  them,  testified  as  follows: 
"Q.  Did  they  offer  any  cars  on  any  other  track  except  the  track 
you  speak  of  (track  B)  for  unloading?  A.  No,  sir."  Infcren- 
tially,  the  plaintiff  Wooley  testified  to  the  same  effect. 

While  the  evidence  is  far  from  satisfactory,  we  think  it  is  suffi- 
cient to  warrant  the  jury  in  finding  that  all  of  the  cars  except 
five  were  unloaded  within  48  hours  after  they  were  spotted;  that 
as  to  those  five  the  plaintiffs  were  justified  in  not  unloading  them 
because  of  the  contemplated  change  in  plans,  which  if  made 
would  do  away  with  the  use  of  the  material  therein;  that  such 
change  was  made;  that  the  plaintiffs  requested  delivery  on  a 
designated  track;  that  defendant  did  not  make  delivery  at  the 
nearest  available  point  of  such  cars  as  could  not  be  delivered 
promptly  on  such  designated  track;  and  that  plaintiffs  did  not 
refuse  to  accept  delivery  at  other  points  than  on  the  designated 
track.  These  facts  being  established,  under  the  construction 
which  we  place  upon  the  demurrage  rules  the  plaintiffs  were  not 
chargeable  with  demurrage. 

The  second  error  argued  relates  to  an  instruction  given  to  the 
jury  in  reference  to  the  first  question.  The  court  in  its  instnic- 
tion  simply  placed  the  construction  on  the  rules  which  we  find 
to  be  correct,  and  therefore  committed  no  error. 

[6]  The  appellant  contends  that  the  plaintiffs  made  a  volun- 
tary payment  of  the  amount  claimed  for  demurrage,  and  hence 
there  can  be  no  recovery.  The  jury  found  that  the  payment  was 
made  under  duress,  and  therefore  was  not  vohmtary.  "Duress, 
in  its  broad  sense,  includes  all  instances  where  a  condition  of 
mind  of  a  person,  caused  by  fear  of  personal  injury  or  loss  of 
limb,  or  injury  to  such '  person's  property,  wife,  child,  or  hus- 
band, is  produced  by  the  wrongful  conduct  of  another,  render- 
ing such  person  incompetent  to  contract  with  the  exercise  of  his 
free  will  power,  whether  formerly  relievable  at  law  on  the 
ground  of  duress  or  in  equity  on  the  ground  of  wrongful  com- 
pulsion. *  *  *  The  question  in  each  case  is :  Was  the  all^ 
injured  person,  by  being  put  in  fear  by  the  other  party  to  the 
transaction  for  the  purpose  of  obtaining  advantage  over  him, 
deprived  of  the  free  exercise  of  his  will  power,  and  was  such 
advantage  thereby  obtained?  If  the  proposition  be  determined 
in  the  affirmative,  no  matter  what  the  nature  of  the  threatened 
injury  to  such  person,  or  his  property,  or  the  person  or  libert)' 
of  his  wife  or  child,  the  advantage  thereby  obtained  cannot  be 
retained.  The  idea  is  that  what  constitutes  duress  is  wholly  a 
matter  of  law,  and  is  simply  the  deprivation  by  one  person  of 
the  will  power  of  another  by  putting  such  other  in  fear  for  the 
purpose  of  obtaining,  by  that  means,  some  valuable  advantage 
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of  him.  The  means  by  which  that  condition  of  mind  is  produced 
are  matters  of  fact,  and  whether  such  condition  was  in  fact  pro- 
duced is  usually  wholly  matter  of  fact,  though  of  course  the 
means  may  be  so  oppressive  as  to  render  the  result  an  inference 
of  law."  Price  v.  Bank  of  Poynette,  144  Wis.  190,  198,  128  N. 
W.  895,  897. 

[7]  We  should  have  difficulty  in  reaching  a  conclusion  that 
the  evidence  in  this  case  shows  a  payment  under  duress,  notwith- 
standing the  fact  that  it  is  usually  a  question  for  the  jury  to  de- 
termine the  state  of  mind  of  the  party  who  claims  to  have  acted 
under  duress.  About  the  only  fact  shown  to  establish  duress 
was  that  plaintiffs  were  in  urgent  need  of  the  money  due  them 
on  the  contract,  which  the  defendant  refused  to  pay  until  its  bill 
of  demurrage  was  settled.  This  fact  would  seem  to  be  entirely 
inadequate  to  produce  such  a  state  of  mind  as  the  law  contem- 
plates must  exist  in  order  to  constitute  duress.  However,  we 
do  not  think  that  it  was  essential  to  the  case  of  the  plaintiffs  to 
show  in  this  instance  that  the  payment  was  in  fact  made  under 
duress.  The  evidence  of  the  agent  of  the  defendant  at  La  Crosse 
tends  to  show  that  he  advised  the  plaintiffs  to  pay  the  demurrage 
so  that  they  could  get  their  money  on  the  contract,  and  that  if 
no  demurrage  was  legally  chargeable  they  could  put  in  their 
claim  in  the  usual  way,  and  that  so  much  of  it  as  was  improperly 
exacted  would  be  refunded.  The  agent  says  this  conversation 
took  place  before  the  draft  was  delivered.  This  matter  of  exact- 
ing demurrage  was  a  subject  of  discussion  between  Mr.  Carter, 
the  chief  engineer  of  the  defendant,  and  the  plaintiffs ;  the  latter 
claiming  that  no  demurrage  should  be  charged  to  them  and  that 
the  amount  due  on  the  contract,  aggregating  over  $6,000,  should 
not  be  held  back  because  of  this  alleged  claim  for  demurrage. 
Mr.  Carter,  in  writing  to  the  plaintiffs  under  date  of  September 
3d,  suggested  that  they  accept  payment  of  the  agent  for  the 
amount  of  the  voucher  less  the  demurrage  charges,  pending  an 
investigation,  and  clearly  carries  the  idea  that  if  on  investigation 
it  was  found  that  the  whole  or  any  part  of  the  demurrage  bill 
was  improperly  exacted,  a  refund  would  be  made.  We  think, 
under  this  evidence,  the  jury  might  well  have  found  that  the  de- 
fendant waived  the  right  to  insist  that  the  pa)mient  of  the  de- 
murrage charges  was  voluntary,  and  that  it  was  made  with  the 
understanding  that  the  correctness  of  these  charges  would  be  in- 
quired into,  and  that  if  the  charges  were  erroneous  in  whole  or 
in  part  a  refund  would  be  made.  The  jury  made  no  finding  on 
this  question,  and  none  was  requested.  But  in  support  of  the 
judgment  we  must  presume  a  finding  by  the  court;  the  evidence 
being  ample  to  sustain  it. 

It  may  well  be  doubted  whether  voluntary  payment  is  a  de- 
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fense,  since  the  enactment  of  chapter  362,  Laws  of  1905,  where 
an  excess  charge  is  exacted  for  demurrage ;  but  it  is  unnecessan 
to  pass  upon  this  question,  and  we  do  not  do  so.     , 
Judgment  affirmed. 


Illinois  Cent.   R.  Co.  v.   Word. 

(Court  of  Appeals  of  Kentucky,  June  20,  1912.) 
[147  S.  W.  Rep.  949.] 

Carriers — Carriage  of  Live  Stock — Injuries — Actions— Evidence- 
Sufficiency. — Evidence,  in  an  action  against  a  carrier  for  injuries  to 
live  stock,  held  sufficient  to  support  a  recovery  for  plaintiff,  although 
there  was  some  evidence  that  the  injuries  were  due  to  inherent  vice 
in  one  or  more  of  the  animals. 

Carriers — Carriage  of  Live  Stock — Injuries — Actions — Presump- 
tions and  Burden  of  Proof.* — Where  live  stock  injured  in  transit 
was  accompanied  by  the  owner,  his  agent,  or  representative,  the 
burden  is  on  the  owner  to  show  the  carrier's  negligence. 

Carriers — Carriage  of  Live  Stock — Injuries — Actions — Presump- 
tions and  Burden  of  Proof.f — When  live  stock  injured  in  transit 
was  not  accompanied  by  the  owner,  his  agent,  or  representative,  he 
must  show  that  the  stock,  when  delivered  to  the  carrier,  was  in  good 
condition,  and  when  received  at  its  destination  was  in  an  injured 
condition;  whereupon  the  burden  devolves  on  the  carrier  of  showing 
that  the  cars  were  in  good  condition,  suitable  for  the  purpose,  were 
handled  with  reasonable  dispatch,  and  were  not  subjected  to  any 
rough  or  improper  treatment,  and  to  satisfactorily  account  for  the 
injured  condition  of  the  stock — the  injury  being  prima  facie  evidence 
of  negligence,  unless  the  carrier  can  show  that  it  was  due  to  inherent 
vice  of  the  animal. 

Carriers — Carriage  of  Live  Stock — Injuries — Actions— Prcfump- 
tions  and  Burden  of  Proof.f — Where  a  recovery  is  sought  for  the 

♦See  foot-note  of  Westphalen  v.  Atlantic,  etc.,  R.  Co.  (Iowa),  4S 
R.  R.  R.  190,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  190;  second  foot-note  of 
Nelson  v.  Great  Northern  R.  Co.  (Mont.),  9  R.  R.  R.  311.  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  311. 

tSee  extensive  note.  26  R.  R.  R.  298,  49  Am.  &  Eng.  R.  Cas.,  N. 
S.,  298:  last  foot-note  of  Williams  v.  Southern  R.  Co.  (N.  Car.).  42 
R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  Rick  v.  Wells  Fargo 
Co.  (Utah),  41  R.  R.  R.  562,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  562:  Un- 
ion Pac.  R.  Co.  V.  Stupeck  (Colo.),  40  R.  R.  R.  748.  63  Am.  &  Eng- 
R.  Cas.,  N.  S..  748;  last  foot-note  of  Baltimore,  etc.,  R.  Co.  r.  Clift 
(Ky.).  40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas..  N.  S..  285:  Est«  v. 
Denver  &  R.  G.  R.  Co.  (Colo.),  40  R.  R.  R.  216,  63  Am.  &  Eng.  R. 
Cas.,  N.  S.,  216. 
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sickness  of  live  stock  while  in  transit,  or  for  death  resulting  from 
sickness,  the  burden  is  on  the  plaintiff  to  prove  the  carrier's  negli- 
gence. 

Appeal  from  Circuit  Court,  McCracken  County. 

Action  by  Will  Word  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Wheeler  &  Hughes,  of  Paducah,  for  appellant. 
Eaton  &  Boyd,  of  Paducah,  for  appellee. 

Lassing,  J.  About  April  5,  1911,  Will  Word  purchased  in 
East  St.  Louis,  111.,  six  horses  and  six  mules,  and  delivered  them 
to  the  Illinois  Central  Railroad  Company  for  shipment  to  Padu- 
cah, Ky.,  via  Brookport,  111.  The  stock  was  received  by  the  rail- 
road company  and  transported  over  its  lines  to  the  point  of  des- 
tination, to  wit,  Paducah,  Ky.,  where  it  arrived  on  April  7th. 
Upon  examination,  it  was  found  that  several  of  the  animals 
were  skinned,  cut,  and  bruised,  and  one  of  the  horses  was  so 
seriously  injured  that  it  died  in  some  three  or  four  days  there- 
after. 

Conceiving  that  the  injuries  to  the  stock  were  the  result  of  im- 
proper handling  during  the  course  of  shipment,  the  owner  in- 
stituted an  action  against  the  railroad  company,  in  which  he 
sought  to  recover  damages  in  the  sum  of  $455.  The  company 
denies  that  it  had  been  guilty  of  any  negligence  whatever  in 
transporting  the  animals.  Upon  this  issue,  the  case  was  sub- 
mitted to  a  jury,  with  the  result  that  plaintiff  recovered  a  ver- 
dict for  $200,  and  the  railroad  company  appeals,  insisting  that 
the  injuries  which  the  mules  and  horses  sustained  en  route  from 
East  St.  Louis  to  Paducah  were  due  to  some  inherent  vice  in 
one  or  more  of  the  animals,  rather  than  to  any  negligence  on  the 
part  of  the  company. 

[1]  It  appears  that  these  horses  and  mules  were  loaded  into 
a  car  on  the  afternoon  of  April  5th,  and  that,  after  being  in  the 
car  some  time,  and  before  the  train  to  which  the  car  was  con- 
nected had  left  the  yards  in  East  St.  Louis,  it  was  discovered 
that  a  mare  was  down  and  could  not  get  up.  The  car  was  there- 
upon returned  to  the  yards,  and  the  stock  unloaded,  and  a  pen. 
as  it  were,  built  in  one  end  of  the  car,  and  this  mare  that  had 
been  found  down  on  the  previous  afternoon  was  stalled  off  to 
herself;  the  other  11  being  left  loose  in  the  car.  She  was  skinned, 
and  had  a  cut  on  her  hip  at  that  time.  In  fact,  she  had  sus- 
tained some  injuries  before  she  was  purchased  by  appellee, 
though  be  testified  that  they  were  of  an  inconsequential  nature. 
After  the  stock  had  been  loaded,  as  above  indicated,  the  car  was 
transported  over  the  lines  of  the  appellant  company  to  Paducah ; 
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and,  from  the  evidence  of  all  the  trainmen  who  had  it  in  charge 
from  the  time  it  left  East  St.  Louis  until  it  reached  Paducah,  the 
car  was  not  subjected  to  any  unusual  treatment  or  rough  han- 
dling. This  evidence  strongly  supports  the  theory  of  the  com- 
pany that  the  injuries  sustained  by  this  live  stock  were  the  result 
of  an  inherent  vice  in  some  of  the  animals.  On  the  other  hand, 
there  is  testimony  to  the  effect  that  when  the  car  reached  Paducah 
some  of  the  slats  were  off,  and  there  were  evidences  on  the  car 
that  the  legs  of  some  of  the  animals  had  passed  through  these 
openings  where  the  slats  were  off.  The  stall  that  had  been  built 
in  one  end  of  the  car  was  down,  and  the  whole  interior  of  the 
car  presented  a  generally  wrecked  appearance. 

Appellee  testified  that  the  mare,  which  some  of  the  witnesses 
for  appellant  say  was  vicious,  and  bit  and  kicked  at  the  other 
stock,  was  a  gentle  and  kindly  disposed  animal,  although,  of 
course,  this  impression  was  necessarily  gained  by  him  during 
the  short  time  that  he  observed  the  mare  while  she  was  being  ex- 
hibited for  sale  and  her  working  qualities  were  being  demon- 
strated to  his  satisfaction.  Appellant's  contention  is  that  these 
animals  had  been  brought  into  East  St.  Louis  from  diflFerent 
parts  of  the  country,  were  all  strange  to  each  other,  and  that  it 
was  hot  surprising  that  more  or  less  friction  developed  when 
they  were  thrown  together  for  the  first  time.  This  conclusion 
is  in  entire  harmony  and  accord  with  the  theory  of  appellant  that 
the  damage  to  the  stock  results  from  the  vicious,  mean  disposi- 
tion of  one  of  the  animals ;  but  appellee  testified  that  before  the 
stock  was  put  into  the  car  it  was  assembled  in  the  pen  at  the 
stockyards  together  for  some  time,  and  that  he  observed  no  mani- 
festation of  any  viciousness  on  the  part  of  any  of  the  animals, 
as  described  by  witnesses  for  appellant.  In  this  connection,  it  is 
pointed  out  as  a  most  significant  fact  that  in  a  memorandum 
made  by  the  agent  of  appellant,  who  caused  the  car  to  be  re- 
turned to  the  stockyards,  and  the  stock  unloaded,  when  it  was 
found  that  one  of  the  mares  was  down,  no  mention  was  made  of 
the  viciousness  of  any  of  the  animals,  nor  was  it  stated  in  the 
memorandum  that  the  pen  was  built  to  protect  the  remaining 
animals  from  the  viciousness  of  the  one  put  into  the  pen;  but. 
on  the  contrary,  the  fair  inference  deducible  from  the  language 
used  in  the  memorandum  is  that  the  pen  was  built  for  the  benefit 
and  protection  of  the  injured  mare,  which  was  found  down  in  the 
car. 

The  sum  and  substance  of  all  the  evidence  amounts  to  this: 
When  this  live  stock  was  delivered  by  appellee  to  appellant  in 
East  St.  Louis,  all  of  them,  save  one,  were  in  good  condition, 
and  the  damage  to  this  one  consisted  of  a  skinned  place  upon 
the  hock  and  a  cut  upon  one  hip.  When  they  reached  appellee, 
they   were  all  more  or  less  damaged,  cut,   skinned,  and  bruised, 
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and  one  so  seriously  so  that  it  died  in  a  few  days.    Neither  ap- 
pellee nor  any  representative  of  his  accompanied  the  shipment. 

Under  the  decisions  of  this  court  in  L.  &  N.  R.  Co.  v.  Brown, 
90  S.  W.  567,  28  Ky.  Law  Rep.  772,  and  C,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Greening,  100  S.  W.  825,  30  Ky.  Law  Rep.  1180,  when 
appellee  had  shown  that  the  stock  was  in  good  condition  when 
delivered  to  the  company  and  in  a  damaged  condition  when  it 
reached  its  destination,  the  burden  shifted  from  appellee;  and 
it  thereupon  became  incumbent  upon  the  company  to  show  that 
it  handled  the  stock  with  due  care,  and  that  the  injuries,  of 
which  appellee  was  complaining,  did  not  result  from  any  im- 
proper handling  or  treatment  of  the  stock  while  in  transit.  Rec- 
ognizing that  it  was  incumbent  upon  it  to  account  for  the  in- 
jury, the  company  introduced  its  evidence  showing  conclusively 
that  the  car  in  which  this  stock  was  shipped  was  in  all  respects 
suitable  for  that  purpose,  and  that  it  was  handled  throughout 
the  journey  from  East  St.  Louis  to  Paducah  with  due  and  proper 
care,  and  was  not  at  any  time  subjected  to  any  rough  handling 
or  unusual  treatment.  In  addition,  it  showed  that  one  of  the 
horses  manifested  a  disposition  to  injure  the  others  by  biting, 
kicking,  and  fighting,  and  that,  to  protect  them  from  the  vicious- 
ness  of  this  horse,  it  caused  one  end  of  the  car  to  be  stalled  off 
and  this  animal  put  therein,  and  that  in  this  condition  it  started 
them  on  the  journey.  Appellee  sought  to  rebut  this  evidence  of 
viciousness  on  the  part  of  one  of  the  animals  by  testifying  that 
when  he  wis  inspecting  the  stock  with  the  view  of  their  pur- 
chase, and  when  they  were  assembled  in  the  pens  preparatory  to 
shipment,  he  saw  no  evidence  of  viciousness  on  the  part  of  any 
of  them.  He  testified  that  when  the  car  reached  Paducah  the 
pen  which  had  been  built  by  the  agents  of  appellant  was  torn 
down,  and  some  of  the  slats  were  off  the  car. 

Counsel  for  appellent  insists  that  this  very  showing  on  the 
part  of  appellee  lends  color  to  its  charge  that  the  injuries  were  not 
due  to  improper  handling,  but  resulted  from  the  viciousness  and 
meanness  of  this  animal.  It  is  possible  that  the  bruises  and  in- 
juries complained  of  were  such  as  could  readily  have  been  re- 
ceived by  the  animals,  either  in  fighting  with  each  other,  or 
coming  in  contact  with  the  sides  and  ends  of  the  car,  in  their  ef- 
forts to  escape  from  the  attacks  of  the  viciously  disposed  mare. 
The  evidence  does  not  disclose  the  exact  nature  of  these  inju- 
ries, and  no  attempt  was  made  to  show  that  they  were  such  as 
might  have  occurred  in  the  manner  indicated.  The  burden  be- 
ing upon  appellant,  not  only  to  show  that  they  were  handled  with 
due  and  proper  care  during  the  shipment,  but  also  to  account  for 
their  injuries,  it  was  incumbent  upon  it  to  show  that  the  car  in 
which  the  stock  was  shipped  was  suitable  for  that  purpose,  and 
that  the  compartment  made  therein  for  separating  the  mare  from 
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the  Other  stock  was  properly  and  suitably  made.  There  is  no  evi- 
dence whatever  as  to  the  character  of  this  partition  that  was  put 
into  the  car.  Appellant  simply  says  that  it  was  put  in ;  and  ap- 
pellee says  that  when  the  car  reached  its  destination  it  was  down 
and  in  a  dilapidated  condition.  Considering  all  the  evidence. 
we  are  not  prepared  to  say  that  the  jury  was  not  warranted  ic 
finding  for  appellee;  and,  if  he  was  entitled  to  recover  anything, 
the  sum  awarded  him  was,  under  the  proof,  not  out  of  propor- 
tion to  the  injuries  shown  to  have  been  sustained  by  the  animals. 

Our  attention  has  been  called  to  an  apparent  conflict  in  some 
of  the  opinions  of  this  court  as  to  the  rule  of  practice  in  cases 
where  a  recovery  is  sought  for  injuries  to  live  stock  while  in 
transit.  From  an  examination  of  all  the  cases,  the  following 
rules  of  practice  are  deducible : 

[2]  ( 1 )  Where  the  live  stock  is  accompanied  by  the  owner  or 
his  agent  or  representative,  and  injury  results  while  in  transit, 
the  burden  is  upon  the  owner  to  show  how  the  injury  occurred: 
that  is  to  say,  that  it  was  due  to  some  negligence  of  the  carrier. 
L.  &  N.  R.  R.  Co.  v,  Hawley,  10  Ky.  Law  Rep.  117;  C,  N.  0. 
&  T.  P.  Ry.  Co.  z/.  Grover,  11  Ky.  Law  Rep.  236;  L.  &  N.  R 
R.  Co.  V,  Wathen,  49  S.  W.  185,  22  Ky.  Law  Rep.  85, 

[3]  (2)  Where  the  live  stock  is  not  accompanied  by  the 
owner  or  his  agent  or  representative,  and  injury  results  in 
transit,  it  is  incumbent  upon  the  owner  to  show  that  the  stock, 
when  delivered  to  the  carrier,  was  in  good  condition,  and  when 
received  from  the  carrier  at  its  destination  was  in  a  damaged 
or  injured  condition.  Thereupon  the  burden  shifts,  and  it  de- 
volves upon  the  company  to  show  that  the  cars  in  which  the 
stock  was  shipped  were  in  good  condition  and  suitable  for  that 
purpose,  were  handled  with  reasonable  dispatch,  and  were  not 
subjected  to  any  rough  or  improper  treatment  during  the  jour- 
ney, and  the  company,  in  addition,  must  satisfactorily  account 
for  the  injured  condition  of  the  stock;  and,  unless  the  carrier 
can  show  that  such  injury  is  due  to  some  inherent  vice  of  the 
animal,  the  fact  that  it  is  injured  will  be  accepted  as  prima  facie 
evidence  of  negligence  on  the  part  of  the  carrier.  Southern  Ex- 
press Co.  V,  Fox,  131  Ky.  257,  115  S.  W.  184,  117  S.  W.  279. 
133  Am.  St.  Rep.  241 ;  Kelly  v,  Adams  Express  Co.,  134  Ky. 
208,  119  S.  W.  747. 

[4]  These  rules  of  practice  apply  to  all  cases  where  death  or 
injury,  for  which  a  recovery  is  sought,  results  from  some  ex- 
ternal agency ;  but,  where  a  recovery  is  sought  for  sickness  of 
live  stock  in  transit,  or  for  death  resulting  from  sickness,  the 
burden  does  not  shift,  but  remains  all  the  while  upon  the  plain- 
tiff ;  for  the  sickness,  or  death  from  sickness,  of  the  animal  may 
be  due  to  a  diseased  condition  existing  at  the  time  of  or  prior  to 
its  shipment,  though  undiscovered  by  its  owner  or  the  carrier, 
or  may  be  due  to  atmospheric,  climatic,  or  other  conditions  over 
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which  the  carrier  has  no  control,  and  for  which  it  would,  in  no 
event,  be  responsible.  As  said  in  McDowell  z^.  L.  &  N.  R.  Co., 
113  S.  W.  519,  the  jury  should  not  be  left  to  speculate  as  to  the 
cause  of  the  injury.  L.  &  N.  R.  Co.  v.  Warfield,  98  S.  W.  313, 
30  Ky.  Law  Rep.  352;  McDowell  v,  L.  &  N.  R.  Co.,  113  S.  W. 
519;  L.  &  N.  R.  Co.  v.  Cecil,  145  Ky.  271,  140  S.  W.  186.  In 
this  latter  case  a  recovery  was  sought  for  the  death  of  one  of 
the  animals,  due  to  pneumonia,  and  for  injuries  to  some  of  the 
others.  Thus,  as  to  one  branch,  the  burden  was  upon  the  plain- 
tiff, and,  as  to  the  other,  upon  the  defendant.  No  question  was 
made  in  the  preparation  of  the  case  as  to  who  had  the  burden; 
and,  as  the  company  showed  that  the  shipment  was  handled  with 
due  care,  and  offered  evidence  to  the  effect  that  the  injury  to 
certain  animals  was  due  to  their  own  inherent  vice,  rather  than 
to  any  negligence  on  the  part  of  the  company,  it  was  held  that 
the  plaintiff  was  not  entitled  to  recover.  The  rule  of  practice 
announced  in  this  case  is  in  harmony  with  the  cases  of  L.  &  N. 
R.  Co.  V.  Warfield,  L.  &  N.  R.  Co.  v,  Wathen,  and  McDowell 
V.  L.  &  N.  R.  Co.  supra. 
Judgment  affirmed. 


Willard  v,  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  June  4.  1912.) 
[136  N.  W.  Rep.  646.] 

Negligence — "Gross  Negligence" — Essential  Elements. — ^To  con- 
stitute "gross  negligence,"  there  must  be  either  willful  intent  to  in- 
jure, or  that  reckless  and  wanton  disregard  of  the  rights  and  saf^aty 
of  another  or  of  his  property,  and  that  willingness  to  inflict  injury, 
which  the  law  deems  equivalent  to  an  intent  to  injure;  want  of  in- 
advertence being  essential. 

Carriers — Live  Stock — Injury — Gross  Negligence — Evidence — Suf- 
ficiency.— In  an  action  against  a  railway  company  for  injuries  to 
horses,  caused  by  a  violent  jarring  of  the  car  in  which  they  were 
shipped,  evidence   held   insufficient   to   show  gross   negligence. 

Carriers  —  Live  Stock  —  Injury  —  Gross  Negligence  —  Burden  of 
Proof. — In  an  action  against  a  carrier  of  horses  for  injury  to  them, 
caused  by  a  violent  jarring  of  the  car  in  which  they  were  shipped, 
the  burden  was  on  plaintiff  to  show  gross  negligence. 

Carriers — Live  Stock — Limitation  of  Liability.'*' — An  agreement  be- 

*Sce  foot-notes  of  Bingham  v,  San  Pedro,  etc.,  R.  Co.  (Utah),  42 
R.  R.  R.  659,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  659;  first  foot-note  of 
Portcous  V.  Doe  (Minn.),  42  R.  R.  R.  651,  65  Am.  &  Eng.  R.  Cas., 
N.  S.,  651;  foot-notes  of  Adams  Express  Co.  v.  Byers  (Ind.),  42  R. 

45  R  R  R— 35 
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tween  a  shipper  and  a  railway  company  upon  a  valuation  of  a  live 
stock  shipment,  in  consideration  of  a  lower  freight  rate  than  the 
company  would  have  been  entitled  to  on  a  higher  valuation,  is  not 
invalid  as  an  agreement  exempting  the  company  from  liability  for 
negligence. 

Principal  and  Agent — Shipping  Contracts — ConclusiveoesB  npon 
Principal.t — A  shipper  of  live  stock  is  bound  by  a  contract  of  ship- 
ment made  by  his  drover,  fixing  a  value  upon  the  animals  shipped 
and  limiting  the  carrier's  liability  to  such  valuation,  in  absence  of  a 
showing  of  want  of  authority  to  make  such  agreement. 

Appeal  from  Circuit  Court,  Sauk  County;  E.  Ray  Stevens, 
Judge. 

Action  by  James  Willard  against  the  Chicago  &  Northwestern 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Action  to  recover  damages  for  injuries  to  horses  in  shipment. 
The  complaint  alleged  that  on  or  about  the  15th  day  of  June, 
1910,  the  defendant  railway  company,  as  common  carrier,  re- 
ceived three  race  horses  of  the  plaintiff  at  Reedsburg,  Wis.,  for 
shipment  to  Austin,  Minn. ;  that  defendant,  in  violation  of  its 
duties,  negligently  injured  said  horses  to  plaintiff's  damage  in  the 
sum  of  $1,500.  The  complaint  contained  two  counts;  one  charg- 
ing ordinary  negligence,  and  one  charging  gross  negligence.  The 
answer  of  the  defendant  contained  a  general  denial  and,  as  a 
separate  defense,  alleged  that  it  agreed  to  receive  and  transport 
said  horses  "under  and  in  pursuance  and  by  virtue  of  a  written 
contract  in  and  by  which  contract  the  value  of  the  horses  men- 
tioned in  plaintiff's  complaint  are  declared  and  agreed  to  be  noi 
more  than  $100  each;  that  in  and  by  said  contract  the  liability 
of  the  defendant  was  in  any  event  limited  to  said  declared 
valuation  of  $100;  that  defendant's  tariffs,  schedules,  and  classifi- 
cations relating  to  such  shipments  and  the  conditions  and  limi- 
tations therein  contained  were,  at  and  prior  to  the  time  said  ship- 
ments was  made,  duly  made  and  had  been  duly  filed  as  required 
by  law,  and  of  the  same  the  plaintiff  had  due  notice ;  that  in  and 
by  said  tariffs,  schedules,  and  classifications  it  was  provided 
that  the  rate  or  tariff  for  shipping  horses  declared  to  be  of  the 
value  of  $100  should  be  60  cents  per  100  pounds,  the  minimum 
weight  of  the  animal  to  be  2,000  pounds ;  that  where  the  declared 

R.  R.  185,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  185;  last  head-note  of 
Gardiner  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  40  R.  R.  R.  765, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  765;  second  head-note  of  Union  Pac 
R.  Co.  V,  Stupeck  (Colo.),  40  R.  R.  R.  748,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  748;  last  foot-note  of  Louisville  &  N.  R.  Co.  v.  Smith  (TtnnX 
40  R.  R.  R.  291,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  291, 

tSee  extensive  note,  28  R.  R.  R.  390,  51  Am.  &  Eng.  R.  Gas.,  K 
S.,  390. 
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value  exceeded  $100  an  addition  of  25  per  cent,  should  be  made 
to  the  rate  per  100  pounds ;  that  in  and  by  said  tariffs,  schedules, 
and  classifications  it  was  further  provided  that  animals  exceed- 
ing in  value  $800  per  head,  or  when  no  value  was  given,  would 
be  taken  only  by  special  arrangement ;  that  plaintiff's  horses  were 
shipped  at  the  rate  provided  in  and  by  said  tariffs,  schedules, 
and  classifications  where  the  declared  value  was  not  in  excess  of 
$100.  all  of  which  plaintiff  knew,"  and  demanded  judgment  that 
the  action  be  dismissed. 

The  jury,  by  special  verdict,  negatived  the  charge  of  ordinary 
negligence,  found  the  defendant  guilty  of  gross  negligence,  and 
assessed  plaintiff's  damages  in  the  sum  of  $1,250.  The  defend- 
ant moved  for  judgment  upon  the  merits  and  undisputed  evi- 
dence, notwithstanding  the  special  verdict,  for  an  order  setting 
aside  the  special  verdict,  and  for  judgment  upon  the  undisputed 
evidence,  for  an  order  changing  the  answer  to  the  second  ques- 
tion of  the  special  verdict  from  "Yes"  to  "No,"  and  for  judg- 
ment upon  the  special  verdict  as  thus  changed;  in  the  event  of 
the  denial  of  those  motions,  for  an  order  setting  aside  the  special 
verdict  and  for  a  new  trial  upon  the  usual  grounds,  all  of  which 
alternative  motions  were  denied,  and  judgment  rendered  for  the 
plaintiff  on  the  special  verdict,  from  which  judgment  the  de- 
fendant appealed. 

William  G.  Wheeler  {Edward  M.  Smart,  of  counsel),  for  ap- 
pellant. 
Grotophorst,  Evans  &  Thomas,  for  respondent. 

ViNjE,  J.  (after  stating  the  facts  as  above).  [1,  2]  The 
main  question  presented  for  review  in  this  case  is:  Did  the 
court  err  in  holding  that  there  was  any  evidence  to  establish  gross 
negligence  on  the  part  of  the  defendant?  It  appears  that  the 
plaintiff  and  his  drover.  Mills,  took  three  horses  to  the  depot  at 
Reedsburg,  Wis.,  about  8  o'clock  in  the  morning  and  loaded 
them  into  an  ordinary  box  car  on  one  of  the  side  tracks  of  the 
defendant  company.  No  claim  is  made  that  the  horses  were  not 
properly  loaded.  The  car  remained  on  the  side  track  until  about 
4  o'clock  in  the  afternoon,  when  it  was  picked  up  by  one  of  de- 
fendant's train  crews  and  switched  onto  another  track  and  left 
at  a  point  about  a  few  feet  from  another  box  car.  Some  time 
thereafter,  the  train  crew  pushed  another  car  onto  the  track  and 
against  the  car  containing  the  horses  with  sufficient  violence  to 
injure  the  horse  in  question,  named  Sable  Girl.  It  also  appears 
that  one  of  the  other  two  horses  received  a  slight  injury,  and  the 
third  horse  received  some  injuries,  the  precise  nature  of  which 
is  not  disclosed  by  the  testimony  in  this  case.  Only  two  wit- 
nesses testified  as  to  how  the  injury  occurred.  These  witnesses 
are  the  drover.  Mills,  who  remained  in  the  car  with  the  horses. 
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and  Roy  Mepham,  who  witnessed  the  accident  while  sitting  on 
a  platform,  about  25  paces  from  the  car. 

The  substance  of  the  testimony  of  Mills  as  to  how  the  injury 
occurred  is  as  follows :    "The  horses  were  loaded  about  8  o'clock 
in  the  morning,  and  the  company  picked  tliem  up  about  4  o'clock 
in  the  afternoon.     They  came  along  and  picked  me  up  and  put 
me  on  the  side  track,  then  they  went  back  and  got  a  heavy  fur- 
niture car  and  threw  it  back  against  me  on  this  side  track,  and 
when  it  struck  it  struck  another  car  behind  a  little  ways  from  me 
and  threw  the  horses  down.    I  couldn't  say  it  was  a  furniture  car; 
it  was  a  box  car.    When  it  struck,  I  was  with  the  horses,  hold- 
ing this  mare ;  I  was  in  front  of  them.    It  threw  them  back  and 
broke  the  halter  rope,  and  then  when  it  went  back  against  this 
other  car  with    such  force   that  it  threw  them    back  in  the  car. 
Sable  Girl  went  back  on  her  haunches  in  the  corner  of  the  car. 
I  judge  it  would  be  about  nine  feet  back  to  the  end  of  the  car. 
about  half  of  the  car.     She  landed  right  on  her  haunches  in  the 
corner.    I  got  them  standing  up  and  fixed  something  to  tie  them 
up  again.    I  saw  the  furniture  car  coming,  and  I  went  back  and 
took  hold  of  her  head.    I  stood  in  the  doorway.    The  car  Sable 
Girl  and  the  other  horses  were  in  was  a  box  car.    I  couldn't  tell 
how  fast  the  furniture  car  was  coming.    It  was  coming  endways 
right  towards  me  from  the  w^est.    There  was  another  car  to  the 
east  of  our  car,  which,  when  our  car  was  struck,  our  car  moved 
into.     They  were  just  a  few  feet  apart.     She  was  thrown  into 
the  corner  when  our  car  struck  the  car  to  the  east  of  me.    The 
car  struck  the  furniture  car  pretty  hard.    I  continued  in  the  car 
from  there  to  Austin.    I  never  left  the  car.    That  was  the  only 
jolt  that  I  had   anywhere.    I  took  the  horses  out  of  the  car  at 
Austin,  Sable  Girl  among  them.    When  the  furniture  car  struck 
our  car,  Donna  Mack's  halter  broke.  One  of  the  other  two  horse< 
was  thrown  down,  Donna  Mack.     Donna  Mack  is  a  mare.    She 
was  thrown  in  the  end  of  the  car  with  this  other  mare." 

The  witness  Mepham  testified:  "I  saw  the  collision  Mr.  Mills 
spoke  about.  This  car,  when  the  horses  were  loaded  into  it,  was 
back  of  the  house.  There  are  two  tracks  at  Reedsburg  on  that 
side,  besides  the  main  track,  one  the  house  track,  and  one  the 
team  track.  This  car  was  on  the  house  track  back  of  the  freight- 
house.  It  was  taken  from  there  onto  the  team  track.  I  saw  the 
collision  while  sitting  on  the  high  platform,  probably  about  2S 
paces  from  the  car.  Q.  What  did  you  notice  when  the  car  with 
the  horses  was  struck?  A.  Why,  I  noticed  it  hit  pretty  hard. 
The  middle  of  the  car  seemed  to  me  to  sort  of  raise  some.  I 
heard  quite  a  scrambling  in  the  car.  I  went  over  when  the  fel- 
low yelled.  He  was  holding  the  horses,  and  he  told  me  to  get 
the  boys ;  that  the  halter  straps  were  broken :  hollered  for  the 
boys." 
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This  is  all  the  testimony  in  the  case  as  to  the  movements  of 
the  car,  upon  which  the  verdict  of  gross  negligence  is  based. 
The  question  is :  Does  such  evidence  sustain  a  finding  of  gross 
negligence  ?  Plaintiff  maintains  that  it  does,  and  cites  cases  from 
other  jurisdictions  to  sustain  the  claim,  notably  the  cases  of  Chi- 
cago &  Northwestern  Ry.  Co.  v.  Calumet  Stock  Farm,  194  111. 
9,  61  N.  E.  1095,  88  Am.  St.  Rep.  68 ;  Chicago  &  Alton  Ry.  Co. 
i\  Grimes,  71  111.  App.  397,  and'Brockway  v,  American  Express 
Company,  168  Mass.  259,  47  N.  E.  87.  As  pointed  out  in  Lock- 
wood  V.  Belle  City  Street  Railway  Company,  92  Wis.  97,  112, 
65  N.  W.  866,  and  Watermolen  v.  Fox  River  E.  R.  &  P.  Co., 
110  Wis.  153,  85  N.  W,  663,  our  court'  has  adopted  a  classifica- 
tion of  negligence  differing  materially  from  that  of  many  other 
courts;  hence  citations  from  other  jurisdictions  may  not  be  of 
much  value  in  determining  what  constitutes  gross  negligence  in 
our  state.  This  is  especially  true  of  cases  from  Illinois,  where 
materially  different  classifications  and  definitions  of  negligence 
obtain.  It  is  the  settled  law  of  this  state  that,  in  order  to  con- 
stitute gross  negligence,  there  must  be  either  a  willful  intent  to 
injure,  or  that  reckless  and  wanton  disregard  of  the  rights  and 
safety  of  another  or  of  his  property,  and  that  willingness  to  in- 
flict injury,  which  the  law  deems  equivalent  to  an  intent  to  in- 
jure. The  element  of  inadvertence  must  be  wanting.  Lockwood 
r.  Belle  City  Street  Railway  Co.,  92  Wis.  97,  65  N.  W.  866; 
Schug  V.  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  102  Wis.  515, 
'^23,  78  N.  W.  1090;  Bolin  v,  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company,  108  Wis.  333,  84  N.  W.  446,  81  Am. 
St.  Rep.  91 1 ;  Watermolen  v.  Fox  River  Electric  Railway  & 
Power  Co.,  110  Wis.  153,  85  N.  W.  663;  Decker  v.  McSorley, 
116  Wis.  643,  93  N.  W.  808;  Wilson  v,  Chippewa  Valley  Electric 
Railroad  Company,  120  Wis.  636,  98  N.  W.  536,  66  L.  R.  A. 
912;  Gould  v.  Merrill  R.  &  L.  Co.,  139  Wis.  433,  121  N.  W.  161 ; 
Austin  V.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  143 
Wis.  477,  128  N.  W.  265,  31  L.  R.  A.  (N.  S.)  158;  Henke  v,  M. 
E.  R.  &  L.  Co.,  147  Wis.  661,  133  N.  W.  1107. 

[3]  In  the  present  case,  there  is  no  evidence  of  an  actual,  will- 
ful intent  to  injure  plaintiff's  property.  It  is  not  shown  that  the 
engineer  or  the  switchmen  engaged  in  moving  the  car  knew  that 
there  were  horses  in  the  stationary  car  on  the  siding.  Neither 
is  there  any  evidence  of  that  recklessness,  wantonness,  or  rash- 
ness necessary  to  constitute  what  the  law  calls  an  intent  to  in- 
jure. The  manner  of  switching  the  car  and  the  consequences 
thereof,  so  far  as  the  evidence  discloses,  were  the  result  of  either 
pure  accident,  or  of  that  inadvertence  which  amounts  to  nothing 
more  than  ordinary  negligence.  Where  a  plaintiff  charges  gross 
negligence  and  the.  injury  is  one  that  might,  under  the  circum- 
stances, be  the  result  of  mere  inadvertence,  it  is  necessary,  to  sus- 


550       Vol,  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Willard  V.  Chicago  &  N.  W.  Ry.  Co 

tain  the  charge,  to  have  some  evidence  to  take  the  injury  out  of 
the  field  of  ordinary  negligence.    The  burden  is  upon  the  plain- 
tiff to  show  gross   negligence;  and   such   burden  is  not  met  by 
showing  facts  and  circumstances  amounting  at  most  to  only  or- 
dinary negligence.     A  failure  to  transmit  or  receive  a  signal  at 
the  proper  time,  a  misunderstanding  of  signals,  an  error  in  judg- 
ment as  to  the  distance  between  the  moving  and  the  stationary 
car,  or  as  to  the  speed  of  the  moving  car,   a  slight  defect  in  the 
brakes  operated  by  the  engineer,  or  a  number  of  other  causes  at- 
tributable either  to  accident  or  inadvertence,  would  completely 
account  for  what  happened.    It  is  a  matter  of  common  knowledge 
that  it  does  not  require  such  a  very  great  impact  of  cars  to  cause 
horses  tied  therein  to  break  loose   and  fall  down  or  back  upon 
their  haunches.    Such  results  are  of  almost  daily  occurrence,  due 
to  accident  or  ordinary  negligence.    That  being  the  case,  a  plain- 
tiff charging  gross  negligence  must  show  that  the  result  was  due 
to  such  negligence;  that  it  was  not  produced  by  mere  inadvert- 
ence.   Both  witnesses  for  the  plaintiff  characterize  the  impact  as 
being  "pretty  hard" — surely  not  very  expressive  language  to  de- 
note gross  negligence.     The  decision,  however,  should  not  turn 
upon  the   mere  language  used  by  witnesses.     Nor  has  it  in  this 
case.      We  refer  to  the  language  simply  to   emphasize  the  fact 
that  it  accords  with  the  rest  of  the  proof,  which  shows,  at  best, 
only  ordinary  negligence.    The  trial  court  should  not  have  sub- 
mitted the  issue  of  gross  negligence  to  the  jury  upon  the  proofs 
before  it. 

[4]  Respondent  contends  that,  even  if  gross  n^ligence  is  not 
shown,  the  defendant  could  make  no  valid  contract  to  limit  its 
liability  not  to  exceed  the  agreed  maximum  valuation — in  this 
case  $100  per  horse — as  such  contract  was  clearly  an  effort  to 
limit  liability  and  not  to  agree  upon  a  valuation,  and  cites  Abrams 
V.  Milwaukee,  Lake  Shore  &  Western  R.  Co.,  87  Wis.  485,  58  X. 
W.  780,  41  Am.  St.  Rep.  55.  The  contract  in  the  case  at  bar  pro- 
vides :  "It  is  agreed  between  the  owner  and  shipper  of  these 
animals  and  the  said  railroad  company  that,  in  case  of  accident 
resulting  in  injury  to  said  animals,  the  value  thereof  shall  in  no 
case  exceed  the  valuations  named  above."  The  valuation  named 
for  each  horse  was  $100.  The  proof  shows  that  the  horses  were 
shipped  at  a  reduced  rate  by  reason  of  the  provisions  of  the  stock 
contract  fixing  the  valuations  therein  named.  The  case  of  UU- 
man  v.  Chicago  &  Northwestern  Railway  Company,  112  Wis. 
150,  88  N.  W.  41,  88  Am.  St.  Rep.  949,  is  decisive  of  respondents 
contention.  It  was  there  held  that  it  was  competent  for  a  shipper 
and  a  railway  company  to  agree  upon  a  valuation  in  case  of  in- 
jury, in  consideration  for  which  agreement  the  railroad  company 
accepts  a  lower  rate  of  freight  than  it  would  Qtherwise  have  been 
entitled  to;  and  that  such  an  agreement  was  not  one  which  ex- 
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empted  a  railroad  company  from  negligence,  but  was  an  agree- 
ment in  advance  of  the  maximum  measure  of  damage  to  which 
the  shipper  should  be  entitled  in  case  of  an  accident  coming  with- 
in the  terms  of  the  contract. 

In  the  case  of  Abrams  v.  Milwaukee,  Lake  Shore  &  Western 
Railway  Company,  87  Wis.  485,  58  N.  W.  780,  41  Am.  St.  Rep. 
55,  there  was  a  mere  limitation  of  maximum  liability,  without 
reference  to  the  value  of  the  property  at  all.  The  distinction  be- 
tween such  a  situation  and  the  facts  in  the  UUman  Case  was 
clearly  pointed  out  by  the  court  in  the  latter;  and  it  was  there 
held  that  a  contract  liquidating  loss  or  damage  in  advance,  upon 
an  actual  or  maximum  value  basis  agreed  upon  and  stated  therein, 
was  valid.  See,  also,  Donlon  v.  Southern  Pacific  Co.,  151  Cal. 
763,  91  Pac.  603,  11  L.  R.  A.  (N,  S.)  811,  12  Ann.  Cas.  1118, 
and  Hart  v.  Pennsylvania  Ry.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151, 
28  L.  Ed.  717. 

[5]  It  is  also  claimed  that  no  valid  stock  contract  was  made, 
because  Mills,  the  drover,  had  no  authority  to  sign  for  plaintiff. 
It  appears  that  as  soon  as  the  loading  was  done  plaintiff  left  the 
horses  in  charge  of  Mills,  without  having  received  any  bill  of 
lading  or  stock  contract,  or  made  any  arrangement  with  the  rail- 
way company.  He  left  Mills  to  attend  to  that.  Plaintiff's  tes- 
timony on  this  subject  is  as  follows :  "They  were  shipped  in  my 
name  by  me.  I  can't  say  whether  I  represented  myself,  or  whether 
my  man  did.  The  man's  name  was  Mills.  It  was  either  Mills  or 
me.  *  *  *  I  couldn't  say  as  to  a  stock  contract.  He  must 
have  had  one;  but  I  don't  think  he  gave  it  to  me.  I  have  fre- 
quently shipped  horses  and  always  got  a  live  stock  contract ;  also 
a  bill  of  lading.  I  can't  say  sure  whether  I  -got  a  stock  contract 
and  bill  of  lading,  or  Mr.  Mills  got  it."  In  view  of  this  testi- 
mony, it  is  clear  that  plaintiff  expected  that  Mills  would  attend 
to  the  shipping  of  the  horses  for  him,  and  would  get  a  stock  con- 
tract and  bill  of  lading;  and  that  he  authorized  him  to  do  so  in 
his  b«half.  In  the  absence  of  evidence  to  the  contrary,  a  drover 
in  charge  of  a  shipment  has  authority  to  stipulate  and  to  enter 
into  a  contract  fixing  the  value  of  the  animals  shipped  and  limit- 
ing the  maximum  liability  of  the  carrier  to  such  valuation.  Squire 
V.  New  York  Central  Railroad  Company,  98  Mass.  239,  93  Am. 
Dec.  162;  Armstrong  v,  C,  M.  &  St.  Paul  Ry.  Co.,  53  Minn.  183, 
54  N.  W.  1059.  Mills  was  the  only  person  with  whom  the  de- 
fendant came  in  contact,  and  with  whom  any  arrangement  was 
made  for  the  shipping  of  the  horses.  He  was  in  charge  of  them 
and,  for  the  purpose  of  shipment,  stood  in  the  position  of  an 
owner.  This  would  be  so,  in  the  absence  of  any  evidence  to  show 
that  plaintiff  put  him  in  charge  of  the  property,  and  is  especially 
so  where,  as  here,  the  owner  expected  him  to  receive  a  stock  con- 
tract and  bill  of  lading.    Plaintiff's  own  testimony  clearly  shows 
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that  he  delegated  to  Mills  authority  to  sign  the  stock  contract  and 
receive  the  bill  of  lading. 

The  defendant  admits  liability  in  the  sum  of  $100,  the  stipu- 
lated value  of  the  horses  in  the  stock  contract  The  judgment 
of  the  trial  court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$100. 

It  is  so  ordered. 


Mason  v.  Northern  Pac,  Ry.  Co.  et  al. 

(Supreme  Court  of  Montana,  May  27,   1912.) 
[124  Pac.  Rep.  271.] 

Railroads  —  Crossing  Accident  —  Contributory  Negligence  —  Chil- 
dren.*— A  child  is  bound  to  exercise  only  the  care  which  other  chil- 
dren of  ordinary  capacity  would  exercise,  and  that  standard  should 
be  used  in  determining  whether  a  child  was  guilty  of  contributory 
negligence  in  crossing  a  railroad  track. 

Railroad — Crossing  Accident — Contributory  Negligence— Children. 
— The  failure  of  two  minors  to  stop,  to  look  and  listen,  immediately 
before  proceeding  to  cross  a  railroad  track,  does  not  render  them 
guilty  of  contributory  negligence  as  a  matter  of  law;  but  the  question 
of  their  negligence  is  one  for  the  jury. 

Railroads — Crossing  Accident  —  Duty  to  Look  and  Listen.t^-^ 
traveler,  about  to  cross  a  railroad  track,  must  exercise  reasonab'e 
care  for  his  own  safety;  but  he  is  not  guilty  of  contributory  ncg'i- 
gence  as  a  matter  of  law  merely  because  he  looked  and  listened  at 
so  great  a  distance  from  the  crossing  as  to  permit  a  train  not  then 
in  sight  to  reach  the  crossing  when  he  was  passing  from  it,  or  bc- 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  required  of  children  for  their  own  protection,  see  foot-note 
of  Mitchell  v.  Illinois  Cent.  R.  Co.  (La.).  9  R.  R.  R.  240,  32  Am.  & 
Eng.  R.  Cas.,  N.  S..  240,  where  all  those  preceding  it  are  collected; 
first  foot-note  of  Virginia-Carolina  R.  Co.  v.  Clawson  (Va.),  38  R- 
R.  R.  134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134;  first  foot-note  ot 
United  Rys.  &  Elec.  Co.  v.  Carneal  (Md.),  34  R.  R.  R.  705.  57  .^m. 
&  Eng.  R.  Cas.,  N.  S.,  705. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
highway  traveler  to  look  again  for  trains,  just  before  he  attempts 
to  cross  railroad  tracks,  see  second  foot-note  of  Denver  City  Tram- 
way Co.  V.  Cobb  (C.  C.  A.).  31  R.  R.  R.  188,  54  Am.  &  Eng.  R.  Cas. 
N.  S.,  188,  where  all  those  preceding  it  are  collected;  last  foot-note 
of  Louisville  &  N.  R.  Co.  v.  Calvert  (Ala.),  42  R.  R.  R.  720,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  720;  Beech  v.  Missouri,  etc.,  R.  Co.  (Kan.^. 
41  R.  R.  R.  652,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  652;  Bates  v.  San  Pe- 
dro, etc.,  R.  Co.  (Utah),  40  R.  R.  R.  413,  63  Am.  &  Eng.  R.  Cas..  N. 
S.,  413. 
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cause  he  looked  and  listened  where  the  view  was  partially  obstructed. 

Appeal  and  Error — Grant  of  New  Trial — Failure  to  Follow  Inatruc- 
tioiiB. — Where  from  the  record  it  appears  that  the  jury  refused  to  fol- 
low erroneous  instructions,  an  order  granting  a  new  trial  for  that 
reason  will  not  be  disturbed  on  appeal. 

Trial — Instructions — Applicability  of  Evidence. — An  instruction 
should  not  be  given  on  an  issue  upon  which  no  evidence  whatever  is 
offered. 

Appeal  from  District  Court,  Yellowstone  County;  Geo.  W. 
Pierson,  Judge. 

Action  by  Myrta  F.  Mason,  by  Joseph  E.  Mason,  guardian 
ad  litem,  against  the  Northern  Pacific  Railway  Company  and 
another.  From  an  order  granting  a  new  trial,  plaintiff  appeals. 
AflRrmed. 

F.  B,  Reynolds,  of  Billings,  for  appellant. 
Gunn  &  Rasch   and  W,  W.  Patterson,   all  of  Helena,  for  re- 
spondents. 

Smith,  J.  This  is  an  appeal  by  plaintiff  from  an  order  grant- 
ing a  new  trial.  She  brought  her  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  reason  of  the 
negligence  of  the  defendants  in  running  a  passenger  train  upon 
and  against  her  at  a  public  highway  railroad  crossing  in  Yellow- 
stone county.  The  cause  was  tried  to  a  jury,  which  rendered  a 
verdict  against  the  defendants.  On  their  motion  a  new  trial  was 
granted. 

The  facts  of  the  case,  as  shown  by  plaintiff's  evidence,  are  sub- 
stantially these:  On  December  23,  1909,  when  16  years  of  age, 
accompanied  by  her  brother  Joseph,  who  was  15  years  old,  she 
started  from  her  home,  about  12  miles  away,  to  drive  to  the  city 
of  Billings.  They  drove  a  gentle  team  attached  to  a  top  buggy 
with  the  curtains  down.  Joseph  did  the  driving.  He  was  an  ex- 
perienced driver,  well  able  to  control  the  team.  Plaintiff  wore 
a  coat  with  a  fur  collar  and  a  scarf  over  her  ears.  A  blanket 
was  wrapped  around  them.  It  was  a  cold  day.  Joseph  had  his 
ears  muffled  by  the  flaps  of  his  cap.  They  approached  the  rail- 
road track  from  the  west  at  an  angle  of  about  45  degrees.  They 
could  see  the  track  east  of  the  crossing  for  a  long  distance  with- 
out difficulty ;  but  in  order  to  see  to  the  west  it  was  necessary  to 
look  around  or  over  the  side  curtain.  When  within  240  yards  of 
the  track  they  stopped  to  adjust  the  blanket,  and  at  the  same  time 
Joseph  looked  around  the  curtain  and  saw  no  indication  of  an 
approaching  train.  Just  after  they  had  passed  the  railroad  right 
of  way  fence,  they  stopped  again  for  about  five  minutes  within 
200  feet  of  the  track.  When  they  first  stopped,  Joseph  looked 
around  the  curtain  for  a  train,  and  saw  none.  He  said  he  "took 
a  good  look."    As  he  was  about  to  start  again  plaintiff  said  she 
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thought  she  heard  a  train,  and  he  thereupon  pulled  the  curtain 
down  and  looked  again,  but  saw  no  train;  or  it  may  be  that  the 
second  stop  was  made  because  plaintiff  thought  she  heard  an  ap- 
proaching train.  He  then  started  the  horses  on  a  jog  trot  to- 
wards the  track.  They  did  not  stop  or  look  again.  The  horses 
slowed  up  at  the  track,  and  just  as  they  were  upon  it  plaintiff 
said,  "There  is  the  train."  Joseph  whipped  up  his  team,  but  the 
locomotive  struck  the  rear  wheels  of  the  buggy,  and  plaintiff  was 
thrown  out  and  injured.  The  train  was  running  at  a  rate  of 
speed  estimated  at  from  40  to  70  miles  per  hour,  and  no  signals 
of  its  approach  were  given.  It  was  a  bright  day,  about  10  o'clock 
in  the  morning.  From  the  place  where  the  buggy  was  stopped 
the  second  time  Joseph  could  see  at  least  half  a  mile  to  the  west, 
without  obstruction  to  his  range  of  vision.  About  half  a  mile 
from  the  crossing  there  was  a  sugar  beet  dump,  and  near  the 
dump  were  some  railroad  cars,  behind  which  the  train  may  have 
been  when  he  looked  out  the  last  time.  Their  father  had  always 
warned  them  to  be  careful  in  crossing  the  track  at  the  place  in 
question.  Plaintiff  did  not  look  out  at  all.  If  the  train  had  been 
east  of  the  beet  dump,  they  could  have  seen  it  if  they  had  stopped 
anywhere  from  20  to  60  feet  from  the  track  and  looked  for  it 

[1]  The  court  gave  the  following  instruction  to  the  jury: 
"You  are  instructed  that  a  child  is  bound  to  exercise  only  the 
care  of  those  of  his  own  age  and  understanding,  and  if  you  find 
that  the  plaintiff  and  her  brother,  who  was  driving  the  carriage 
in  which  she  was  riding,  were  children  at  the  time  of  the  allied 
injury,  and  that  they  exercised  such  care  as  a  reasonable  person 
of  their  respective  ages  would  exercise  under  the  circumstances 
of  this  case,  then  neither  of  them  was  guilty  of  contributory  n^- 
ligence  which  would  defeat  plaintiff's  right  to  recover  in  this 
action."  We  think  this  instruction  correctly  stated  the  law. 
White's  Supplement  to  Thompson  on  Negligence,  §  309,  thus 
states  the  rule :  "The  measure  of  responsibility  of  a  person  of 
immature  years  for  contributory  negligence  is  regarded  as  the 
average  capacity  of  others  of  the  same  age,  intelligence,  and  ex- 
perience, and  this  is  to  be  considered  with  reference  to  the  char- 
acter of  the  danger  to  which  he  is  exposed." 

[2]  In  view  of  the  immaturity  of  the  plaintiff,  we  cannot  say, 
considering  the  precautions  which  were  actually  taken  to  discover 
whether  or  not  a  train  was  approaching,  and  all  the  other  facts 
and  circumstances  of  the  case,  that  she  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  we  think  the  learned  district 
judge  erred  in  so  holding.  Whether  or  not  she  was  guilty  of 
contributory  negligence  was  a  question  of  fact  to  be  determined 
by  the  jury.  They  decided  the  question  in  the  negative,  and  that 
decision  should  stand  so  far  as  that  feature  of  the  appeal  is  con- 
cerned. 
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[3]  But  it  is  said  that  the  motion  for  a  new  trial  was  properly 
granted  because  the  verdict  is  against  law,  in  that  the  jury  mani- 
festly disregarded  the  following  instructions,  viz:  "If  the  in- 
jured plaintiff  or  her  brother  did  look  or  listen  at  so  great  a  dis- 
tance from  the  crossing  as  to  permit  a  train  then  not  in  sight  to 
reach  the  crossing  at  the  same  time  they  did,  or  if  they  looked  or 
listened  at  a  point  where  any  obstruction  prevented  a  good  view 
of  the  track,  and  they  had  a  reasonable  opportunity  to  look  at 
another  point  before  going  on  the  track,  from  which  point  they 
could  have  seen  train  No.  2  approaching  in  time  to  avoid  being 
struck  by  it,  then  plaintiff  cannot  recover."  "The  duty  of  the 
plaintiff  to  look  and  listen  for  an  approaching  train  before  pass- 
ing over  the  crossing  in  question  was  not  fulfilled,  if  she  looked 
for  the  train  at  such  a  distance  from  the  track  that  a  train  then 
out  of  sight  might  reach  the  crossing  as  soon  as  she  did,  or  at  a 
point  where  her  view  was  wholly  or  partially  obstructed,  if  she 
could  have  looked  from  a  nearer  and  unobstructed  place." 
Neither  of  these  instructions  correctly  states  the  law.  They  im- 
posed too  great  a  burden  upon  the  plaintiff.  If  such  were  the 
law,  a  person  approaching  a  railroad  track  would  either  be 
obliged  to  keep  a  constant  lookout  in  both  directions,  or  it  would 
be  incumbent  upon  him,  in  order  to  avoid  the  imputation  of  con- 
tributory negligence,  to  stop,  if  necessary,  and  look  for  a  train 
at  the  last  available  point,  and  at  the  last  moment  of  time,  before 
crossing  the  track.  The  law  is  that  one  desiring  to  cross  a  rail- 
road track  must  exercise  reasonable  care  for  his  own  safety.  No 
other  burden  rests  upon  him. 

[4]  It  is  manifest  that  the  jury  disregarded  these  instructions, 
because  the  evidence  discloses,  beyond  a  doubt,  that  the  plaintiff 
could  have  stopped  and  looked  and  listened  at  any  point  within 
200  feet  of  the  track.  This  she  did  not  do,  and  was  not  obliged 
to  do ;  but  the  court  told  the  jury,  in  effect,  that  if  she  did  not  do 
so  she  could  not  recover.  If  the  jury  had  heeded  the  instruc- 
tion just  quoted,  they  must  necessarily  have  found  for  the  de- 
fendants under  the  uncontradicted  testimony.  Because,  there- 
fore, the  verdict  is  against  law,  the  order  appealed  from  must  be 
affirmed. 

[5]  The  court  in  its  instruction  No.  3  directed  the  attention 
of  the  jury  to  the  question  whether  plaintiff's  brother  had  rea- 
son to  believe  "that  he  could  reach  and  cross  the  track  before  the 
arrival  of  the  train."  Upon  a  retrial  this  instruction  should  not 
be  given.    There  is  not  any  evidence  to  justify  it. 

The  order  is  affirmed. 

Affirmed, 

Brantly,  C.  J.,  and  Holloway,  J.,  concur. 
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(Supreme    Court   of    Kansas,   June    8,    1912.) 
[124  Pac.  Rep.  165.] 

Railroads — Operation — Injuries  to  Trespassers  on  Track— Precau- 
tions for  Protection.* — A  railway  company  owes  no  duty  to  a  tres- 
passer, who  sits  down  on  one  of  its  tracks  until  its  employees  learn 
of  his  presence  there;  nor  is  it  required  to  provide  appliances  and 
men  for  th«  benefit  of  trespassers,  or  to  take  precautions  in  advance 
for  the  care  and  protection  of  those  who  may  thereafter  be  inno- 
cently injured  while  trespassing  on  its  tracks. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wyandotte  County. 

Action  by  John  C.  Hayden  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

W,  R,  Smith,  0,  J,  Wood,  znA  A,  A,  Scott,  all  of  Topeka,  and 
C.  Angevine,  of  Kansas  City,  for  appellant. 

L.  Newton  Wylder  and  A.  L,  Clotfelter,  both  of  Kansas  Citj-, 
for  appellee. 

Johnston,  C.  J.  John  C.  Hayden  seeks  to  recover  damages 
from  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  for 
pain  and  suffering  resulting  from  an  injury  to  his  arm,  alleged 
to  have  been  caused  by  the  negligence  of  the  company.  He  was 
an  employee  of  contractors,  who  were  constructing  a  dyke  near 
the  track  of  the  railway  company  at  Argentine.  When  the  lunch 
hour  arrived,  it  was  raining,  and  Hayden  sought  the  shelter  of  a 

*See  extensive  note,  21  R.  R.  R.  219,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  219;  foot-note  of  O'Brien  v.  Union  Freight  R.  Co.  (Mass.), 
42  R.  R.  R.  496,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  496;  first  paragraph  of 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Williams  (Ark.),  41  R.  R-  R- 
786,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  first  foot-note  of  Myers  r. 
Chicago,  etc.,  R.  Co.  (Iowa),  41  R.  R.  R.  770,  64  Am.  &  Eng.  R 
Cas.,  N.  S.,  770;  second  foot-note  of  Chesapeake,  etc.,  R.  Co.  v.  Bank 
(Ky.),  41  R.  R.  R.  667,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  667:  last  foot- 
note of  Baltimore,  etc.,  R.  Co.  v,  Welch  (Md.),  41  R.  R.  R.  617,  64 
Am.  &  Eng.  R.  Cas.,  N.  S.,  617;  foot-note  of  Dempsey  v.  Norfolk, 
etc.,  R.  Co.  (W.  Va.),  41  R.  R.  R.  260,  64  Am.  &  Eng.  R.  Cas.,  N. 
S.,  260;  foot-note  of  Southern  Ry.  Co.  v,  Wiley  (Va.),  40  R.  R.  R. 
473,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  473;  Louisville  &  N.  R.  Co.  r. 
Bays  (Ky.),  40  R.  R.  R.  86,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  86;  first 
foot-note  of  Central  of  Georgia  R.  Co.  v.  Blackmon  (Ala.),  39  R. 
R.  R.  292,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  292;  foot-note  of  Shields  r. 
Southern  Pac.  Co.  (Ore.),  39  R.  R.  R.  166,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  166;  last  foot-note  of  Birmingham  So.  R.  Co.  v.  Fox  (Ala.), 
37  R.  R.  R.  407,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  407. 
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car,  and  seating  himself  under  it  proceeded  to  eat  his  lunch.  The 
track  was  one  on  which  were  placed  cars  that  were  to  be  cleaned, 
and  quite  a  number  of  cars  were  already  on  the  track.  While 
he  was  in  the  position  mentioned,  the  switch  crew,  without  any 
knowledge  that  he  was  in  a  place  of  danger,  set  in  another  car 
on  that  track,  and  the  impact  of  the  switch  car  against  the  others 
pushed  the  wheel  of  the  car  under  which  he  was  sitting  upon 
his  arm,  and  he  was  pinioned  to  the  track  for  more  than  30  min- 
utes before  he  was  released.  It  is  conceded  that  he  was  a  tres- 
passer, and  that  the  switching  crew  did  not  know  that  he  was 
under  the  car.  After  kicking  in  the  car  mentioned,  the  switch 
engine  went  to  a  distant  part  of  the  yard  to  do  other  switching. 
When  Hayden's  plight  was  discovered,  his  fellow  workmen 
tried  to  try  and  pull  the  wheel  from  his  arm,  and  also  to  jack 
the  car  up ;  but  all  of  these  efforts  were  futile.  One  of  the 
switching  crew,  learning  of  his  condition,  ran  down  the  yard  and, 
after  some  signaling,  procured  the  crew  to  return  with  the  switch 
engine.  They  decided  that  they  dare  not  couple  the  engine  with 
the  string  of  cars  on  that  track  in  the  usual  way,  as  the  impact 
of  the  cars  would  be  likely  to  move  the  car  under  which  Hay- 
den lay  and  cut  off  his  arm.  Some  of  the  railway  employees 
went  in  search  of  a  chain,  and,  having  procured  it,  they  coupled 
the  engine  to  the  cars  with  it,  and  then  pulled  the  cars  forward, 
and  in  that  way  Hayden  was  released. 

There  was  no  claim  that  the  railway  company  was  negligent 
in  pushing  the  car  upon  him ;  but  he  sought  a  recovery  on  the 
ground  that  the  switching  crew  were  negligent  in  failing  to  take 
prompt  and  efficient  action  in  removing  the  car  off  his  arm  after 
being  notified  of  his  position.  The  case  was  submitted  to  a  jury 
on  the  theory  that  the  company  was  liable  for  the  additional 
pain  and  suffering  sustained  by  reason  of  the  delay.  The  jury 
returned  a  verdict  in  favor  of  Hayden,  and  with  it  a  number  of 
special  findings.  The  railway  company  appeals,  and  contends 
that  it  was  entitled  to  judgment  on  these  findings.  An  effort 
was  made  to  show  that  the  switching  crew  did  not  proceed  as 
rapidly  as  they  should  have  done  in  removing  the  car  from  ap- 
pellee's arm  after  being  informed  of  his  plight.  However,  this 
was  not  the  grounds  on  which  the  verdict  was  based.  In  answer 
to  the  question,  "If  you  find  that  the  defendant  was  negligent, 
then  state  fully  in  what  such  negligence  consisted,"  they  stated: 
**We  find  that  the  defendant  was  at  fault  in  not  having  a  chain 
on  the  engine,  and  also  at  fault  in  not  having  a  man  following 
the  engine  in  sight,  where  signals  could  be  given  the  engineer." 

Assuming  that  the  humane  doctrine  applies,  and  that  it  was 
the  duty  of  the  company's  employees  to  promptly  aid  one  whom 
they  had  innocently  injured,  still,  under  the  findings,  they  were 
not  culpably  negligent  towards  appellant.  Being  a  trespasser 
and  grossly  negligent  in  sitting  down  on  the  railway  track  under 
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a  car,  they  certainly  owed  him  no  duty  until  they  learned  of  his 
situation.  Carey  v.  Railway  Co.,  84  Kan.  274,  114  Pac.  197. 
Until  that  time,  they  were  not  bound  to  take  any  precautions  to 
avoid  injuring  him,  nor  to  make  any  provisions  for  caring  for 
possible  trespassers,  should  they  happen  to  be  injured.  The  }un', 
as  we  have  seen,  find  the  appellant  to  be  responsible  because  of 
negligence  in  two  respects,  one  in  failing  to  have  a  chain  on  the 
engine,  and  the  other  in  failing  to  have  a  man,  who  was  always 
in  sight  of  the  engine,  to  give  signals.  In  both,  the  jury  require 
precautions  which  must  have  been  taken  before  the  injury  oc- 
curred— an  injury  which  the  appellant  had  no  occasion  to  antic- 
ipate. It  may  be  that  chains  are  sometimes  necessary  in  switch- 
ing, and  that  they  are  sometimes  carried  on  switch  engines;  but 
the  company  was  not  required  to  foresee  the  negligence  of  ap- 
pellee, and  to  carry  a  chain  or  other  appliance  for  his  protection 
after  injury.  No  more  was  it  a  duty  to  him  to  provide  a  man 
to  follow  the  engine,  who  would  always  be  in  view  of  the  en- 
gine, so  as  to  give  signals.  It  was  unfortunate  that  the  engine 
had  passed  around  the  curve  and  out  of  sight  of  the  footman, 
and  that  it  became  necessary  for  him  to  run  down  the  track,  in 
order  to  procure  the  crew  to  return  and  assist  in  releasing  appel- 
lee ;  but  appellant  was  not  bound  to  employ  extra  men,  nor  to 
take  precautions,  to  meet  the  contingency  that  he  might  be  hurt 
while  sitting  on  one  of  its  tracks.  A  trespasser  cannot  claim 
that  a  railroad  company  is  bound  to  furnish  either  appliances  or 
extra  men  for  his  benefit. 

There  is  testimony,  as  stated,  that  the  crew  did  not  move  with 
the  celerity  that  they  might  have  done  in  bringing  the  engine 
back  to  his  relief  after  notice  of  his  condition  was  given;  but 
that  was  not  the  ground  on  which  the  damages  were  awarded. 
The  verdict  is  not  based  on  omissions  of  duty  after  learning  of 
the  injury  and  the  dangerous  position  of  appellee,  but  does  not 
rest  on  supposed  negligence  in  not  making  provisions  for  his 
benefit,  and  which  must  have  been  made  before  the  injury  was 
sustained,  or  the  employees  of  the  company  became  aware  of  his 
presence  and  plight  on  the  track.  The  appellant  did  not  owe 
any  duty  to  appellee  to  make  the  provisions  and  take  the  precau- 
tions which  the  jury  found  should  have  been  made  and  taken; 
and,  as  it  has  been  found  that  the  negligence  of  appellant  towards 
him  consisted  in  these  alone,  it  follows  that  there  can  be  no  re- 
covery by  appellee. 

The  judgment  rendered  is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor  of  appellant.  All  the 
Justices  concurring. 
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(Supreme    Court   of   Kansas,   June   8,   1912.) 
[124  Pac.  Rep.  416.] 


Negligence — Contributory  Negligence — Comparative  Negligence.* 
— Where  personal  injuries  result  in  part  from  the  negligence  of  the 
defendant,  and  in  part  from  plaintiffs  voluntary  intoxication,  but 
such  intoxication  is  not  a  contributory  cause  of  the  injury,  the  plain- 
tiff may  recover  for  the  injuries  that  he  would  have  suffered  if  sober. 

Negligence — Proximate  Cause. — In  such  a  situation  the  jury  should, 
from  all  the  evidence,  determine  what  compensation  ought  to  be 
given  for  pain,  suffering,  disability,  and  losses  they  find  to  be  fairly 
chargeable  to  the  defendant's  negligence,  but  not  including  (under 
the  petition  in  this  case)  any  added  injuries  or  losses  resulting  frc  m 
intoxication. 

Negligence — Damages — Proximate  Cause. — An  instruction  that  be- 
fore the  plaintiff  can  recover  in  such  a  case  he  must  show  what  the 
amount  should  be,  and  that  if  "the  jury  cannot  determine  how  much 
of  any  damage  sustained  is  due  to  the  defendant,  and  how  much  to 
the  plaintiff,  *  *  *"  the  plaintiff  cannot  recover,  is  misleading 
and  erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Leavenworth  County. 

Action  by  John  T.  O'Keefe  against  the  Kansas  City  Western 
Railway  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Benjamin  F,  Endres,  of  Leavenworth,  and  M,  N,  McNaugh- 
ton,  of  Tonganoxie,  for  appellant. 

W.  W.  Hooper  and  Arthur  M,  Jackson,  of  Leavenworth,  and 
Fred  Hutchings,  of  Kansas  City,  for  appellee. 

Benson,  J.  This  action  is  to  recover  for  injuries  to  the  ap- 
pellant while  a  passenger  in  the  defendant's  street  car.  The  ver- 
dict and  judgment  were  for  the  defendant.  Errors  are  alleged 
in  the  instructions,  for  which  a  new  trial  is  asked. 

The  petition  alleges  negligence  in  the  construction  and  main- 
tenance of  the  track  with  a  "sharp  curve  or  jog,"  and  that  it  was 
dangerous  and  unsafe  to  operate  cars  upon  this  curve  at  a  high 
rate  of  speed ;  also  that  an  ordinance  of  the  city  limited  the  speed 

*For  the  authorities  in  this  series  on  the  subject  of  intoxication  ar 
contributory  negligence,  see  last  foot-note  of  Vizacchero  v.  Rhode 
Island  (R.  I.),  14  R.  R.  R.  172,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 
where  all  those  preceding  it  are  collected;  last  foot-note  of  Hughes 
V,  Chicago,  etc.,  Ry.  Co.  (Iowa),  39  R.  R.  R.  759,  62  Am.  &  En  jr. 
R.  Cas.,  N.  S.,  759. 
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of  street  cars  to  12  miles  an  hour.  It  was  averred  that  at  the 
time  of  the  alleged  injury  the  car  in  which  appellant  was  riding 
was  being  negligently  operated  at  a  very  high  and  dangerous 
rate  of  speed,  so  that  it  came  upon  the  curve  referred  to  with 
such  violence  as  to  cause  a  lurch  or  jolt,  whereby  the  appellant, 
who  was  upon  the  rear  platform  with  other  passengers  prepara- 
tory to  leaving  the  car,  was  thrown  from  the  car  and  severely  in- 
jured. The  answer  contained  a  general  denial  and  pleaded  con- 
tributory negligence. 

Evidence  was  offered  tending  to  prove  that  the  car  was  run- 
ning at  about  18  or  20  miles  an  hour ;  that  it  lurched  at  the  cune; 
and  that  appellant,  a  passenger  thereon,  was  thereby  thrown  off 
and  injured,  as  alleged.  On  the  part  of  the  appellee,  evidence 
was  offered  tending  to  prove  that  the  appellant  was  intoxicated 
when  he  boarded  the  car,  and  was  requested  to  go  inside,  but 
remained  upon  the  platform  until  he  fell  off  because  of  his  con- 
dition, and  that  his  injuries  were  caused  by  the  use  of  intoxicants. 

At  the  request  of  the  appellee,  the  court  gave  the  fallowing 
instruction  touching  this  matter:  "The  jury  are  instructed  that 
if  they  believe  from  the  evidence  that  plaintiff's  condition  was 
partly  caused  by  the  negligence  of  defendant,  and  partly  caused 
by  plaintiff's  voluntary  and  excessive  use  of  intoxicating  liquors, 
and  you  cannot  separate  the  two,  then  the  plaintiff  cannot  re- 
cover in  this  action,  because  it  is  not  only  necessary,  in  an  action 
such  as  the  one  at  bar,  for  the  plaintiff  to  show  that  he  is  entitled 
to  recover  from  the  defendant,  but  he  must  also  show  what  the 
amount  of  such  recovery  should  be ;  and  when  the  testimony  dis- 
closes such  a  situation  that  the  jury  cannot  determine  how  much 
of  any  damage  sustained  is  due  to  the  defendant,  and  how  much 
to  the  plaintiff,  then  plaintiff  has  failed  to  present  such  a  case  as 
makes  recovery  possible." 

[1-3]  In  an  action  of  this  nature,  there  is  no  precise  rule  for 
determining  the  exact  amount  to  be  awarded,  which  must  be 
left  to  the  sound  discretion  of  the  jury,  under  instructions  stat- 
ing the  elements  to  be  considered.  The  substance  of  this  in- 
struction was  that  if  the  appellant's  habit  of  being  intoxicated, 
or  intoxication  at  the  time,  increased  his  damage,  and  the  plain- 
tiff had  not  definitely  shown  to  what  extent,  he  could  not  recover. 
It  will  be  observed  that  they  did  not  relate  to  contributory  neg- 
ligence— that  is,  to  intoxication  which  contributed  to  cause  the 
plaintiff  to  fall  and  be  injured — but  to  added  or  increased  injury 
that  resulting  damages  caused  by  intoxication.  If  he  suffered 
any  additional  injury  from  that  cause,  the  jury  were  precluded 
from  returning  a  verdict  in  his  favor,  unless  he  had  shown  what 
amount  of  damages  was  caused  by  the  negligence  of  the  company 
alone,  excluding  any  damages  resulting  from  the  use  of  intoxi- 
cants.   A  party  presenting  a  claim  of  this  nature  should  produce 
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evidence  showing  the  manner,  circumstances,  and  extent  of  the 
injury,  the  loss  of  time  and  its  value,  the  necessary  expenses,  if 
any,  and  any  other  element  of  damages  permissible  in  the  par- 
ticular case.  But  the  amount  to  be  awarded  must  be  left  to  the 
jury.  Ordinarily  it  cannot  be  definitely  fixed  by  the  evidence. 
Where  personal  injuries  result  in  part  from  the  negligence  of  the 
defendant,  and  in  part  from  voluntary  intoxication,  but  such  in- 
toxication is  not  a  contributory  cause  of  the  injury,  the  plaintiff 
may  recover  for  the  injuries  that  he  would  have  suffered  if  sober. 
In  such  a  situation  the  jury  should  from  all  the  evidence,  deter- 
mine what  compensation  ought  to  be  given  for  pain,  suffering, 
disability,  and  losses  they  find  to  be  fairly  chargeable  to  the  de- 
fendant's negligence,  but  not  including  (under  the  petition  in 
this  case)  any  added  injuries  or  losses  resulting  from  intoxica- 
tion. This  is  said  only  of  the  damages  resulting  in  such  a  situa- 
tion, and  not  of  contributory  negligence,  which  might  prevent  any 
recovery. 

In  an  action  for  damages  for  malpractice,  where  it  was  claimed 
that  the  pain  and  suffering  complained  of  were  in  part  the  result 
of  an  ailment  for  which  the  defendant  was  not  responsible,  an 
instruction  was  given,  as  follows:  "In  such  case  it  will  be  nec- 
essary, as  best  you  may  from  the  evidence,  to  distinguish  the 
pain,  suffering,  and  injuries  or  ill  health  of  the  plaintiff,  if  any, 
chargeable  to  the  fault  of  the  defendant,  from  those  chargeable 
to  her  condition  when  the  defendant  was  called  to  treat  her,  and 
also  those,  if  any  such  there  are,  justly  chargeable  to  the  treat- 
ment of  other  physicians,  or  to  any  other  cause."  In  approving 
this  instruction,  the  court  said:  "The  diificulty  suggested  by 
counsel  in  assessing  damages  under  the  rule  laid  down  by  the 
court  is  rather  imaginary  than  real,  as  in  all  other  actions  to  re- 
cover unliquidated  damages  the  jury  must  assess  the  same  ac- 
cording to  their  best  judgment,  with  due  regard  to  all  the  cir- 
cumstances of  the  case  proved  on  the  trial  affecting  the  amount 
of  damages."  Gates  v,  Fleischer,  67  Wis.  504,  510,  30  N.  W. 
674;  3  Suth.  on  Damages,  §  1244,  and  note. 

The  instruction  in  this  case,  upon  which  comment  has  been 
made,  cannot  be  interpreted  to  refer  to  contributory  negligence 
(that  subject  was  fully  treated  in  other  instructions),  but  re- 
lated, as  the  language  fairly  shows  and  the  jury  must  have  un- 
derstood, to  damages  partly  caused  by  the  use  of  intoxicants, 
even  if  such  use  or  intoxication  did  not  contribute  to  the  fall. 
It  is  hardly  necessary  to  say  that  a  person  may  be  intoxicated, 
and  yet  such  intoxication  may  not  contribute  to  cause  an  injury 
he  receives  while  in  that  condition.  Whether  it  did  or  not  is  a 
fact  to  be  determined  in  any  particular  case. 

It  appears  from  the  counterabstract  that  the  appellant  stated 
during  the  trial  that,  if  he  was  under  the  influence  of  liquor  at 
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the  time  and  fell  off  the  car  for  that  reason,  then  he  would  not 
claim  a  recovery ;  and  it  is  argued  that  any  error  in  the  instruc- 
tion referred  to  was  therefore  immaterial.  It  will  be  noted, 
however,  that  there  was  an  important  qualification  in  this  state- 
ment, not  contained  in  the  instructions,  viz.,  that  his  fall  was  be- 
cause of  his  intoxication. 

Other  instructions  are  criticised,  because  they  assumed  the 
fact  of  intoxication,  which  was  in  dispute ;  but  in  one  instruction, 
at  least,  the  jury  were  told  that  it  was  a  question  of  fact  for  them 
to  decide  whether  the  plaintiff  was  intoxicated. 

The  stenographer's  notes  were  destroyed  in  the  burning  of 
the  courthouse,  and  the  transcript  of  the  evidence  was  made  up 
under  the  direction  of  a  judge  succeeding  the  one  who  presided 
at  the  trial.  This  situation  prevented  that  absolute  certainty 
concerning  the  evidence  ordinarily  attainable.  The  judge  certi- 
fies that  material  evidence  was  given  at  the  trial,  not  included  in 
the  transcript ;  and  from  this  fact  it  is  argued  that  alleged  errors 
in  the  instructions  cannot  be  considered.  But  from  the  instruc- 
tions, which  were  preserved,  and  the  statements  of  the  parties, 
it  plainly  appears  that  the  intoxication  of  appellant  was  one  of 
the  principal  matters  in  controversy  before  the  jury.  It  is  treated 
at  length  in  several  instructions,  and  must  be  considered  mate- 
rial. The  omitted  evidence  on  this  subject,  it  appears,  was  only 
cumulative ;  and  that  given  upon  other  matters,  if  any,  would  not 
affect  the  questions  we  have  considered.  No  other  waiver  is 
suggested  than  the  statement  of  the  appellant,  upon  which  com- 
ment has  already  been  made. 

Another  matter  discussed  in  the  briefs  is  that  the  jury,  before 
returning  a  verdict,  requested  the  court  to  inform  them  what 
was  said  in  the  instruction  about  gates  upon  the  car,  to  which  the 
court  answered  that  gates  had  not  been  mentioned,  and  the  ques- 
tion of  gates  had  nothing  to  do  with  their  determination  of  the 
case.  In  describing  the  car  in  the  petition,  it  is  briefly  stated, 
among  other  things,  "that  there  were  no  gates  on  the  back  end 
of  said  car."  The  court,  in  stating  the  issues  from  the  pleadings, 
repeated  this  language.  No  testimony  appears  in  the  abstract  re- 
lating to  gates,  and  it  must  be  presumed  that  no  claim  or  proof 
of  negligence  was  presented  on  that  subject.  The  casual  men- 
tion of  gates  in  stating  the  issues  was  probably  deemed  immate- 
rial in  answering  the  question  of  the  jury,  and  they  were  correctly 
informed  that  there  was  nothing  for  them  to  consider  on  that 
subject. 

An  instruction  to  the  effect  that  there  could  be  no  recovery 
because  of  any  diminished  earning  powers  of  the  appellant  was 
based,  it  seems,  in  part  upon  the  supposed  lack  of  an  all^ation 
in  the  petition  presenting  that  element  of  damages.  The  peti- 
tion, however,  is  deemed  sufficient  in  this  respect  to  permit  the 
admission  and  consideration  of  evidence  on  that  subject. 
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Because  the  instructions  relating  to  damages,  which  have  been 
examined  and  commented  upon,  were  misleading  and  erroneous 
to  a  degree  prejudicial  to  the  appellant,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial.  All  the  Jus- 
tices concurring. 


Martin  v,  Hughes  Creek  Coal  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Jan.  23,  1912.    Rehear- 

ing   Denied  June   15,   1912.) 

[73  S.  E.  Rep.  50.] 

Railroads — Operation — Persons  on  Track — Care  Required.* — A  coal 
mining  corporation,  operating  on  its  own  private  premises  a  privatt; 
railway  for  conveying  cars  to  its  tipple  for  loading,  owes  no  duty 
to  keep  a  lookout  for  children  on  its  track,  and  is  not  liable  for  in- 
jury to  a  child  from  a  moving  car;  its  operator  not  seeing  the  chilct. 

Miller  and  Williams,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Albert  A.  Martin,  an  infant,  against  the  Hughes 
Creek  Coal  Company.  From  a  judgment  granting  a  new  trial 
after  verdict  for  plaintiff,  he  brings  error.    Affirmed. 

Cato  &  Bledsoe,  for  plaintiff  in  error. 

Brown,  Jackson  &  Knight,  for  defendant  in  error. 

Brannon,  J.  The  Hughes  Creek  Coal  Company  is  a  private 
corporation  engaged  in  mining  coal,  its  works  being  on  laml 
owned  by  it  on  the  line  of  the  Kanawha  &  Michigan  Railroad. 
As  a  part  of  its  operating  equipment  it  has  tracks  for  receiving 
empty  railroad  cars  and  loading  coal,  connecting  with  the  said 
railroad  as  switch  tracks,  but  on  its  own  land.  It  had  some  empty 
cars  standing  on  one  of  its  tracks.  The  track  had  a  slight  down 
grade  from  a  point  at  the  top  of  the  grade  called  a  knuckle,  the 
point  where  empty  cars  stood.  One  of  the  company's  employ- 
ees, in  order  to  take  one  of  these  cars  from  the  knuckle  to  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
lookout  for  trespassing  children  on  or  about  cars  or  railroad  tracks, 
sec  second  foot-note  of  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789,  where  all  those 
preceding  it  arc  collected;  foot-note  of  Berg  v.  Duluth,  etc.,  R.  Co. 
(Minn.),  37  R.  R.  R.  392,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  392;  second 
foot-note  of  Southern  Ry.  Co.  v.  Smith  (.Ala.),  33  R.  R.  R.  446,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  446. 
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coal  tipple  to  be  loaded  from  the  mine,  started  it  down  the  light 
one  degree  grade,  it  moving  by  gravity,  and,  having  started  by 
prying  it  with  a  crow  bar,  he  got  on  the  rear  end  of  the  gondola 
car,  and  moved  slowly,  he  says  occupying  him  five  minutes,  to 
the  front  end,  where  the  brake  was ;  the  car  moving  slowly,  at  the 
rate  of  three  or  four  miles  an  hour.  The  plaintiff,  a  child  of  II 
months,  named  Albert  A.  Martin,  got  out  of  the  gate  of  the  yard 
of  its  home,  went  to  this  track,  and  in  seeking  to  cross  one  of  his 
arms  was  caught  by  the  moving  car  and  so  badly  mashed  at  the 
elbow  that  amputation  of  its  arm  was  necessary.  In  the  action 
brought  by  the  child  a  verdict  was  found  for  him,  which  was 
set  aside  by  the  court,  and  Martin  brings  a  writ  of  error. 

The  coal  company  upon  its  own  premises  was  using  the  car  in 
a  lawful  manner  in  the  transaction  of  its  business.  The  chile 
had  no  right  upon  the  railroad  track,  and  was  thus,  in  the  eye 
of  the  law,  a  trespasser.  It  is  not,  legally  speaking,  harsh  or  un- 
warranted to  denominate  a  child  a  trespasser  under  such  cir- 
cumstances ;  for  he  is  on  the  property  of  others  uninvited,  where 
he  has  no  right  to  be.  He  is  in  law  a  trespasser,  and  the  owner 
of  the  premises  owes  him  no  duty  except  not  to  wantonly  or  will- 
fully injure  him.  The  same  rule  here  applies  to  a  child  as  to  an 
adult.  Palmer  v,  Oregon  Short  Line,  34  Utah,  466,  98  Pac.  689. 
16  Ann.  Cas.  229,  note  page  680.  In  note  in  16  Ann.  Cas.  247. 
are  cited  many  cases  for  the  proposition  that  "the  recent  case? 
adhere  to  the  rule  that  railroad  companies  ordinarily  owe  no  duty 
to  children  trespassing  on  their  tracks,  except  the  negative  one 
not  to  injure  them  after  discovering  their  presence."  It  owe> 
no  affirmative,  positive  duty.  That  great  writer,  Thompson,  in  his 
work  on  Negligence  (volume  1,  §§  1024,  1025),  says,  "As  a  gen- 
eral rule,  he  [the  owner  of  premises]  is  not  bound  to  keep  hi> 
premises  safe  or  in  any  particular  condition  for  the  benefit  ^i 
trespassing  children  of  his  neighbor,  or  for  the  benefit  of  chil- 
dren who  occupy  no  more  favorable  condition  than  that  of  the 
bare  licensees."  "The  general  rule  undoubtedly  is  that  the  owner 
or  occupier  of  land  is  not  bound  to  take  pains  to  prepare  hi^ 
premises  in  any  particular  way,  to  the  end  of  promoting  the  safety 
of  children  who  may  come  thereon  as  trespassers  or  as  bare  h- 
censees,  but  that,  as  in  the  case  of  adults,  they  take  the  premises 
as  they  find  them,  and  if  they  are  killed  or  injured  by  reason  of 
condition  in  which  they  find  them,  this  does  not  give  a  right  to 
an  action  for  damages.  Liability  extends  only  to  wanton  inju- 
ries. One  doctrine  under  this  head  is  that  if  a  child  trespasse> 
upon  the  premises  of  the  defendant,  and  is  injured  in  consequence 
of  something  that  befalls  him  while  so  trespassing,  he  cannot 
recover  damages,  unless  the  injury  was  wantonly  inflicted,  or 
was  due  to  the  recklessly  careless  conduct  of  the  defendant.' 
Thompson  personally  criticises  the  rule,  but  says  it  is  beyond 
question  the  established  law.     We  held  this  same  principle  in 
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Uthermohlen  v.  Boggs  Run  Co.,  50  W.  Va.  457,  40  S.  E.  410, 
55  L.  R.  A.  911,  88  Am.  St.  Rep.  884,  Ritz  v.  Wheeling,  45  W. 
Va.  262,  31  S.  E.  993,  43  L.  R.  A.  148,  Conrad  v.  Railroad  Co., 
64  W.  Va.  176,  61  S.  E.  44,  16  L.  R.  A.  (N.  S.)  1129  and  Dicken 
V,  Liverpool  Co.,  41  W.  Va.  511,  23  S.  E.  582,  cases  of  injury  to 
children.  In  them  is  full  discussion  of  this  subject,  and  we  shall 
not  repeat  their  contents,  or  tediously  elaborate.  We  assert  that 
those  cases  do  lay  down  principles  which  control  the  present  case. 
As  the  law  says  that  the  coal  company  owed  no  duty  to  this  un- 
fortunate child,  there  could  be  no  legal  negligence;  and  where 
there  is  no  negligence  there  is  no  liability.  If  the  employee  had 
seen  the  child  and  taken  no  care  to  save  it,  then  we  could  say 
there  was  negligence  in  law,  constituting  wanton  or  willful  in- 
jury, and  therefore  legal  liability  under  principles  above  stated; 
but  the  boy  who  was  moving  the  car  did  not  see  the  child.  It  is 
not  proven  or  claimed  that  he  did.  He  did  not  know  that  the 
child  had  been  injured  until  the  car  reached  the  tipple,  when  he 
was  told  of  the  misfortune.  The  car  started  before  the  child 
reached  the  track.  Just  the  distance  from  where  the  car  started 
to  where  the  child  received  its  hurt  is  not  certain,  but  from  75  to 
90  feet.  Bowers,  the  boy  taking  the  car  down,  was  not  on  the 
end  of  the  car  next  to  the  child,  where  was  the  only  brake,  but 
at  the  rear  end,  seeming  not  to  be  intent  on  the  brake,  as  the  car 
was  moving  so  slowly,  and  the  tipple  not  reached.  Why  Bowers 
did  not  see  the  child  may  be  that,  being  on  the  back  end  of  the 
car,  and  the  box  of  the  car  being  four  boards  high,  4^  feet 
from  floor  to  top,  he  did  not  see  it. 

But,  though  Bowers  did  not  see  the  child,  yet  it  is  argued  that 
he  could  and  should  have  done  so.  This  is  a  claim  that  the  de- 
fendant was  bound  to  keep  a  lookout  for  the  child.  This  claim  is 
repelled  by  authorities  above,  as  they  hold  that  as  to  either  chil- 
dren or  adults  trespassing  on  private  premises  the  owner  owes 
no  duty,  except  not  to  wantonly  injure  after  discovery  of  the 
presence  of  the  child.  Here  I  may  cite  a  case  very  much  kindred 
to  this  one  as  to  the  general  principle  above  stated,  and  particu- 
larly as  to  the  matter  of  lookout.  It  is  Emerson  v,  Peterler,  35 
Minn.  481,  29  N.  W.  311,  59  Am.  Rep.  337.  A  contractor  was 
grading  a  street  for  a  city,  and  used  dump  cars  in  a  street  moved 
by  gravity  to  carry  away  earth.  Two  children  got  on  one  of 
these  cars,  and  when  the  cars  were  in  motion  a  child  of  five  years 
jumped  off  the  car  and  was  killed.  The  children  were  not  seen. 
The  court  said:  "The  only  ground  upon  which  negligence  is 
predicated  is  the  failure  to  provide  better  police  supervision  of 
the  movement  of  the  cars  in  order  to  prevent  children  from 
boarding  them.  *  *  *  But  we  do  not  think  the  law  required 
the  defendant,  under  the  circumstances,  to  provide  police  super- 
vision to  keep  off  intruders  or  trespassers  from  these  cars, 
whether  children  or  adults.     He  was  engaged  in  improving  the 
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Street,  and  his  cars  and  track  were  lawfully  in  it  for  such  pur- 
pose. *  *  *  Where  there  is  no  n^ligence,  the  incapacity  of 
the  child  who  happens  to  be  injured  cannot  create  liability.  Kay 
V,  Penn.  R.  Co.,  65  Pa.  269,  271,  3  Am.  Rep.  628.  The  burden 
rested  on  the  plaintiff  to  establish  negligence,  and  it  is  noi 
claimed  that  there  was  any,  unless  the  failure  to  employ  help  to 
watch  and  keep  children  away  was  such.  But  the  duty  which 
the  defendant  owed  these  children  was  not  to  keep  constant 
watch,  or  to  use  extraordinary  care,  to  prevent  their  approach, 
but,  when  discovered  in  the  exercise  of  ordinary  care,  to  use 
proper  diligence  to  prevent  injury  to  them."  The  court  said,  as 
I  say  in  this  case,  that  it  was  an  instance  of  unfortunate  acci- 
dent, imposing  no  liability  on  the  contractor. 

If  these  principles  do  not  rule  this  case,  what  the  use  of  pri- 
vate property  ?  Its  use  is  all  there  is  of  benefit  in  it ;  and  if  its 
use  is  to  be  so  restricted,  where  its  benefit?  It  would  be  so 
narrowed.  If  this  coal  company  could  not  freely  use,  on  its  own 
ground,  this  car  in  the  necessary  transaction  of  its  work,  if  that 
use  must  be  hampered  by  the  duty  of  keeping  a  constant  Argus- 
eyed  watch,  it  would  largely  detract  from  and  damage  right  of 
private  property.  If  these  principles  do  not  apply,  where  is  the 
limit? 

It  is  contended  that,  as  the  law  of  West  Virginia  requires  pub- 
lic railways  to  keep  a  watch  on  the  track  to  see  children,  the  same 
reason  called  for  a  watch  of  the  defendant's  switch  track.  The 
preponderance  of  authority,  perhaps,  is  that  a  railroad  company 
is  not  bound  to  keep  a  watch  for  children  on  its  track.  Pabncr 
V,  Short  Line,  34  Utah  466,  98  Pac.  689,  16  Ann.  Cas.  228,  and 
note  page  247 ;  Southern  R.  Co.  v.  Chatman,  124  Ga.  1026,  53  S. 
E.  692,  6  L.  R.  A.  (N.  S.)  283,  4  Ann.  Cas.  675,  and  note  page 
680.  But  our  law  is  different.  Gunn  v.  Railroad,  42  W.  Va.  676. 
26  S.  E.  546,  36  L.  R.  A.  575.  However  there  is  a  difference  in 
this  respect  between  a  public  railroad  and  one  of  a  coal  operator 
used  on  his  own  premises  for  transacting  his  private  business. 
The  one  is  a  public  road ;  the  other,  private.  The  public  railroad 
train  traverses  great  stretches  of  country,  at  great  speed,  the 
coal  operator*s  cars  go  slowly  a  short  distance.  We  know,  by  ju- 
dicial cognizance  as  a  matter  known  of  all  men,  that  great  num- 
bers of  people  do  walk  on  the  public  railroad  track,  and  their 
presence  on  it  in  many  instances  may  be  expected ;  not  so  in  the 
case  of  the  private  track  operated  in  carrying  on  a  coal  mine. 

We  think,  on  principles  above  stated,  that  there  was  no  error 
in  giving  the  following  instructions:  No.  2:  "The  court  in- 
structs the  jury  that  the  burden  of  proving  negligence  is  upon 
the  plaintiff,  and  that  the  bare  fact  that  the  plaintiff  was  injured 
does  not  raise  a  prima  facie  presumption  of  negligence  on  the 
part  of  the  defendant."     No.  3 :    **The  court  instructs  the  jur}* 
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that  the  defendant  owed  no  duty  to  mere  trespassers  to  keep  its 
premises  safe,  and  the  fact  that  the  trespasser  is  a  child  does  not 
aJter  the  duty  owed  to  him."  No.  4:  "The  court  instructs  the 
jury  that  the  only  duty  owed  by  the  defendant  to  the  plaintiff 
was  not  to  wantonly  or  willfully  injure  him."  No.  5:  "The 
court  instructs  the  jury  that  the  defendant  was  not  bound  to  take 
pains  to  prepare  his  premises  in  any  particular  way,  or  the  cars 
used  thereon,  to  the  end  of  promoting  safety  of  children  who 
might  come  thereon  as  trespassers  or  as  bare  licensees,  but  that 
the  plaintiff  must  take  the  premises  as  they  were,  and  as  they  were 
being  used,  at  the  time  he  came  on  them,  and  if  they  believe  from 
the  evidence  that  the  defendant,  through  its  servants,  did  not 
willfully  or  wantonly  injure  the  plaintiff,  then  they  must  find  for 
the  defendant."  No.  6:  "The  court  instructs  the  jury  that  the 
law  is  that  the  defendant  owed  to  the  plaintiff  no  higher  duty  or 
obligations  than  it  owed  to  an  adult  who  may  have  been  a  tres- 
passer upon  its  premises,  and  that  in  order  for  the  plaintiff  to 
recover  he  must  show  by  a  preponderance  of  the  evidence  that 
Ed  Bower,  the  agent  of  the  defendant  company,  willfully  or  wan- 
tonly caused  the  injury  complained  of  in  the  plaintiff's  declara- 
tion." 

We  think  the  court  should  have  given  instruction  No.  1,  as 
follows :  "The  court  instructs  the  jury  that  the  evidence  in  this 
case  is  not  sufficient  to  support  the  verdict  for  the  plaintiff,  and 
they  must  therefore  find  for  the  defendant." 

Under  these  principles,  we  affirm  the  judgment  of  the  circuit 
court,  granting  a  new  trial. 
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(Circuit  Court  of  Appeals,  Ninth  Circuit,  May  6,  1912.) 

[196  Fed.   Rep.  367.] 


Negligence — Dangerous  Places — Railroad  Yards.* — Where  it  was 
shown  that  children  had  for  several  years  been  in  the  habit  of  going 
into  cars  from  which  wheat  had  been  unloaded,  and  which  were  left 
standing  on  a  track  in  a  public  street  owned  by  defendant  railroad 
company,  to  the  knowledge  of  and  without  objection  from  its  em- 
ployees, for  the  purpose  of  sweeping  up  the  scattered  wheat,  a  li- 
cense to  do  so  may  be  inferred  which  bound  defendant  to  use  rea- 
sonable care  to  discover  their  presence  and  avoid  injury  to  thcm. 

Negligence — Action  for  Negligence — Questions  for  Jury. — Plaintiff, 
a  boy  11  years  old,  was  injured  by  being  thrown  from  a  railroad  car 
standing  on  defendant's  track  by  the  shock  caused  by  the  driving  of 
other  cars  against  it.  There  was  evidence  from  which  the  jury  might 
have  found  that  he  was  a  licensee,  and  not  a  trespasser.  Held,  that 
the  question  of  defendant's  negligence  was  properly  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Western  District  of  Washington. 

Action  at  law  by  Tony  Curtz,  a  minor,  by  Agnes  Curtz,  guard- 
ian ad  litem,  against  the  Northern  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  defendant  in  error  brought  an  action  against  the  plaintiff 

♦For  the  authorities  in  this  series  on  the  question  who  are  licensees, 
see  extensive  foot-note  of  Lovett  v.  Gulf,  etc.,  Ry.  Co.  (Tex.),  H  ^ 
R.  R.  339,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  339;  first  paragraph  of  foot- 
note of  Price  v.  Pecos  Valley,  etc.,  R.  Co.  (N,  Mex.),  38  R.  R.  R. 
122,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  122;  last  foot-note  of  Arkansas 
&  L.  Ry.  Co.  V.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng.  R.  Cas., 
579. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due  li- 
censees on  trains  or  street  cars,  see  second  foot-note  of  Birmingham, 
etc.,  Co.  V.  Sawyer  (Ala.),  29  R.  R.  R.  779,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  779,  where  all  those  preceding  it  are  collected;  foot-note  of 
Neyman  v.  Alabama  Great  Southern  R.  Co.  (Ala.),  42  R.  R.  R.  262, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  262;  last  foot-note  of  Lawrence  v.  Kaul 
Lumber  Co.  (Ala.),  41  R.  R.  R.  141,  64  Am.  &  Eng.  R.  Cas..  N.  S-, 
141;  McElvane  v.  Central  of  Georgia  Ry.  Co.  (Ala.),  40  R.  R.  R.  564. 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 

For  the  authorities  in  this  series  on  the  subject  *of  the  duty  to  look- 
out for  children  trespassing  upon  trains  or  street  cars,  see  second 
foot-note  of  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa).  11  R.  R- 
R.  789,  34  Am.  &  Eng.  R.  Cas..  N.  S.,  789,  where  all  those  preceding 
it  are  collected;  foot-note  of  Berg  v,  Duluth,  etc.,  R.  Co.  (Minn.), 
37  R.  R.  R.  392,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  392;  Southern  R.  Co. 
V.  Smith  (Ala.),  33  R.  R.  R.  446,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  446. 
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in  error  to  recover  damages  for  personal  injuries.  The  complain- 
ant alleged  that  on  or  about  September  12,  1908,  the  plaintiff  in 
error  held  on  its  switches  on  Dock  street  in  Tacoma  three  or  four 
empty  cars  which  had  recently  been  unloaded  of  wheat ;  that  there 
was  loose  wheat  lying  on  the  floors  of  the  cars;  that  the  plain- 
tiff in  error  customarily  stored  at  that  place  cars  from  which 
wheat  had  been  unloaded ;  that  it  was  customary  for  many  people, 
including  women  and  children,  residing  in  Tacoma,  to  collect  the 
wheat  in  the  cars  by  sweeping  the  floors  thereof ;  that  the  plain- 
tiff in  error  well  knew  this  custom,  and  permitted  and  licensed 
and  encouraged  said  people,  including  boys  of  tender  years,  to  en- 
ter said  cars  and  sweep  up  and  remove  the  wheat  therefrom ;  that 
the  defendant  in  error,  a  boy  of  11  years  of  age,  was  carelessly 
and  negligently  invited  and  permitted  by  the  plaintiff  in  error  to 
board  one  of  its  said  box  cars  so  standing  on  said  storage  tracks 
for  the  purpose  of  sweeping  up  wheat  in  said  cars ;  that  he  was 
of  immature  judgment,  and  unaware  of  the  dangers  connected 
therewith,  and  that  while  he  and  other  boys  were  in  said  car  the 
servants  and  employees  of  the  plaintiff  in  error,  knowing  that 
they  were  there,  and  in  a  dangerous  position,  negligently  and 
carelessly  and  without  warning  to  the  defendant  in  error  or  to 
others  propelled  a  locomotive  to  which  was  attached  some  other 
cars  with  great  and  unnecessary  violence  and  force  against  the 
car  in  which  the  defendant  in  error  was  standing,  and  thereby 
caused  the  same  to  be  moved  suddenly  and  with  great  violence, 
throwing  the  defendant  in  error  from  the  car  and  onto  the  track 
in  front  of  the  wheels  of  the  car,  whereby  he  was  injured.  The 
answer  put  in  issue  the  allegations  of  negligence,  and  denied  that 
the  plaintiff  in  error  invited  or  permitted  the  defendant  in  error 
or  others  to  enter  said  cars  for  any  purpose.  On  the  trial  of  the 
case  judgment  was  rendered  for  the  defendant  in  error. 

Geo,  T,  Reid,  J,  W,  Quick,  and  L.  B,  da  Ponte,  all  of  Tacoma, 
Wash.,  for  plaintiff  in  error. 

Heher  McHugh  and  John  T.  Casey,  both  of  Seattle,  Wash., 
and  Bates,  Peer  &  Peterson,  of  Tacoma,  Wash.,  for  defendant 
in  error. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and  Wolverton, 
District  Judge. 

Gilbert,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  Error  is  assigned  to  the  denial  of  the  motion  of  the  plain- 
tiff in  error  for  an  instructed  verdict.  The  evidence  showed  that 
the  injury  occurred,  not  on  the  private  property  of  the  plaintiff 
in  error,  but  upon  a  public  street  of  the  city  of  Tacoma,  where  it 
was  the  custom  of  the  railroad  company  to  store  its  empty  wheat 
cars.  There  was  evidence  that  loose  wheat  was  left  in  each  car 
after  unloading,  and  that  for  more  than  six  years  prior  to  the 
time  of  the  accident  men,  boys,  and  girls  daily  and  openly  went 
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into  such  empty  cars  to  sweep  and  gather  up  loose  wheat.  There 
was  evidence,  too,  that  the  railroad  employees,  including  the 
switchmen,  rfever  drove  any  of  these  persons  away,  that  there 
were  no  notices  posted  warning  trespassers  from  the  cars,  and 
that  no  other  warning  was  given  by  the  employees  of  the  com- 
pany. There  was  evidence  that  the  switchmen  frequently  told 
boys  where  wheat  could  be  found  in  the  cars,  and  there  was  testi- 
mony that  but  a  few  minutes  before  the  injury  complained  of  a 
switchman  directed  the  defendant  in  error  and  his  two  little 
cousins  to  the  cars,  in  one  of  which  the  defendant  in  error  was 
sweeping  wheat  at  the  time  of  the  injury.  There  was  evidence 
tending  to  show  that  the  company  knew  that  the  children  were 
in  the  custom  of  sweeping  the  wheat  in  these  empty  cars. 

[2]  There  having  been  proof  to  go  to  the  jury  to  show  that 
the  defendant  in  error  was  a  licensee  and  not  a  trespasser  on  the 
car,  the  only  question  on  which  the  liability  of  the  defendant  in 
error  depended  was  the  question  of  its  negligence  in  the  act 
which  directly  caused  the  injury.  There  was  testimony  that  the 
cars  at  the  immediate  spot  where  the  injury  occurred  were  part 
of  a  long  train  of  freight  cars  which  stood  on  a  curve,  and  that 
the  men  on  the  locomotive  and  the  cars  attached  thereto  which 
were  approaching  could  not  see  these  empty  wheat  cars,  and  that 
there  was  no  one  directly  in  charge  of  or  looking  after  the  wheat 
cars  at  that  time.  There  was  evidence  that  the  empty  wheat  cars, 
in  one  of  which  the  defendant  in  error  was,  received  such  a  se- 
vere blow  when  struck  by  the  other  cars  that  the  children  who 
were  in  them  were  thrown  violently  against  the  sides  of  the  cars 
they  were  in,  and  that  immediately  the  cars  suddenly  started  in 
the  opposite  direction.  This  testimony,  if  credited  by  the  jury, 
was  sufficient  to  show  negligence  on  the  part  of  the  plaintiff  in 
error. 

The  occupant  or  owner  of  premises  who  invites,  either  ex- 
pressly or  impliedly,  others  to  come  upon  them,  owes  to  them 
the  duty  of  using  reasonable  and  ordinary  diligence  to  the  end 
that  they  be  not  necessarily  or  unreasonably  exposed  to  danger; 
and  an  implied  invitation  to  another  to  enter  upon  or  occupy 
premises  arises  from  the  conduct  of  the  parties,  and  from  the 
owner's  knowledge,  actual  or  imputed,  that  the  general  use  of  his 
premises  has  given  rise  to  the  belief  on  the  part  of  the  users 
thereof  that  he  consents  thereto.  This  doctrine  has  often  been 
applied  to  cases  where  a  railroad  company  permits  the  public  to 
cross  its  track  between  given  points,  and  it  is  universally  held  that, 
where  for  a  considerable  period  persons  have  been  accustomed 
so  to  cross  a  railroad  track,  the  employees  of  the  company  in 
charge  of  its  trains  are  required  to  take  notice  of  that  fact,  and 
to  use  reasonable  precautions  to  prevent  injury  to  persons  whose 
presence  there  should  be  anticipated.  Felton  v.  Aubrey,  74  Fed. 
350,  20  C.  C.  A.  436;  Garner  v,  Trumbull,  94  Fed.  321,  36  C.  C 
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A.  361 ;  Northern  Pacific  Ry.  Co.  v,  Baxter,  187  Fed.  787,  109 
C.  C.  A.  635;  Thompson  v.  Northern  Pacific  Ry.  Co.,  93  Fed. 
384,  35  C.  C.  A.  357.  Although  the  courts  have  been  most  fre- 
quently called  upon  to  apply  the  doctrine  to  cases  of  people  cross- 
ing a  railroad  track  at  a  given  point,  it  is  in  the  very  nature  of  the 
principles  involved  equally  applicable  to  a  case  where  persons  are 
in  the  habit  of  entering  upon  railroad  premises  at  any  place  and 
for  any  purpose  whatever,  and  of  entering  into  the  cars  of  the 
railroad  company.  In  Ollis  v,  Houston  E.  &  W.  T.  Ry.  Co.,  31 
Tex.  Civ.  App.  601,  73  S.  W.  30,  it  was  held  that: 

"Where  children  are  in  the  habit  of  playing  about  the  switch- 
yard of  a  railroad,  and  the  cars  therein,  and  do  so  with  the  knowl- 
edge and  acquiescence  of  the  company,  its  agents,  and  employees, 
the  company  owes  them  the  duty  of  using  ordinary  care  to  dis- 
cover their  presence  in  the  yard,  and  on  the  cars,  and  to  avoid  in- 
jury to  them." 

Error  is  assigned  to  the  admission  in  evidence  of  testimony  as 
to  the  conversations  between  the  man  in  charge  of  the  switch  at 
the  place  where  the  wheat  cars  were  stored  and  the  defendant  in 
error  and  his  companions,  to  the  effect  that  the  man  directed  the 
children  to  the  cars  and  told  them  there  was  plenty  of  wheat  over 
there  in  the  cars,  and  that  they  better  hurry  over  before  other 
boys  and  girls  got  it.  This  evidence  was  admitted  only  for  its 
value  as  tending  to  show  that  the  railroad  company,  through  its 
employee,  had  notice  of  the  presence  of  the  children  at  and 
around  the  cars  at  that  time.    The  court  said: 

"I  do  not  think  the  permission  of  this  man  would  be  an  excuse, 
unless  it  is  shown  that  he  had  authority.  I  will  permit  this  testi- 
mony for  the  purpose  of  showing  he  had  knowledge  that  the  boy 
was  there,  but  any  statement  he  may  have  made  the  jury  will  dis- 
regard." 

We  think  there  was  no  error  in  admitting  this  testimony  for 
the  purpose  for  which  its  admission  was  limited.  It  tended  to 
show  actual  knowledge  on  the  part  of  the  railroad  employees  of 
the  custom  of  the  children  to  go  into  the  empty  cars,  and  it  went 
to  the  jury  together  with  other  testimony  tending  in  the  same 
direction.  Peirce  v,  Lyden,  157  Fed.  552,  85  C.  C.  A.  312.  In 
the  Turntable  Case  (Railroad  Co.  v.  Stout,  17  Wall.  657,  21  L. 
Ed.  745),  the  court  said: 

"So,  in  looking  at  the  remoteness  of  the  machine  from  inhab- 
ited dwellings,  when  it  was  proved  to  the  jury  that  several  boys 
from  the  hamlet  were  at  play  there  on  this  occasion,  and  that 
they  had  been  at  play  upon  the  turntable  on  other  occasions,  and 
within  the  observation  and  to  the  knowledge  of  the  employees  of 
the  defendant,  the  jury  were  justified  in  the  belief  that  children 
would  probably  resort-  to  it,  and  that  the  defendant  should  have 
anticipated  that  such  would  be  the  case." 

We  find  no  error.    The  judgment  is  affirmed. 
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(Supreme  Court  of  Indiana,  June  6,  1912.) 
[98   N.   E.   Rep.  729.] 


Negligence — Burden  of  Proof — Contributory  Negligence.— Under 
the  express  provision  of  Burns'  Ann.  St.  1908,  §  362,  the  plaintiff  in 
an  action  for  personal  injuries  need  not  allege  or  prove  a  want  of 
contributory  negligence  on  his  own  part,  but  the  existence  of  con- 
tributory negligence  is  a  matter  of  defense  to  be  proved  by  defendant. 

Trial — Instructions — Request. — In  the  absence  of  a  request  for  a 
fuller  instruction,  a  party  cannot  complain  of  an  instruction,  cor- 
rect as  far  as  it  goes. 

Appeal  and  Error — Review — Verdict — Credibility  of  Witnesses.— 
The  credibility  of  witnesses  and  the  weight  of  evidence  is  for  the  jury, 
and  the  court  on  appeal  is  not  warranted  in  setting  aside  a  verdict 
which  is  supported  by  some  evidence. 

Railroads — Accidents  at  Crossings — Persons  Invited  or  Assured  by 
Flagman — Right  to  Recover.* — Where  plaintiff  was  directed  by  de- 
fendant's flagman  to  proceed  across  the  track,  and  after  the  vehicle 
had  gotten  on  the  track  the  flagman  told  the  driver  to  hurry  up  and 
struck  the  horse  as  it  passed  him,  and  the  horse  become  frightened 
at  an  engine  which  ran  up  to  within  a  short  distance  of  the  crossing 
and,  by  collision  with  a  pile  of  chain  placed  near  the  crossing  by  de- 
fendant, threw  plaintiff  from  the  carriage  and  injured  him,  he  was 
entitled  to  recover,  since  the  flagman's  direction  was  an  assurance  of 
safety  upon  which  he  might  rely. 

Appeal  and  Error — Excessive  Damages — Personal  Injuries— Re- 
view.— A  verdict  for  personal  injuries  will  not  be  held  excessive  un- 
less so  large  as  to  induce  the  belief  that  the  jury  was  actuated  by 
prejudice,  partiality,  or  corruption. 

Appeal  from  Circuit  Court,  Hendricks  County;  Jas.  L.  Clark, 
Judge. 

Action  by  Flora  F.  Harrison  by  William  A.  Harrison,  next 
friend,  against  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Bnloe  &  Pattison  and  Frank  L.  Littleton,  for  appellant. 
Brill  &  Harvey,  for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
highway  traveler  to  rely  on  the  invitation  or  direction  of  a  railroad 
employee  to  cross  railroad  track,  see  last  paragraph  of  foot-note  of 
Union  Pac.  R.  Co.  v,  Rosewater  (C.  C.  A.),  29  R.  R.  R.  193,  52  Am. 
&  Eng.  R.  Cas.,  N.  S.,  193,  where  all  those  preceding  it  are  collected 
or  referred  to. 
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Spencer,  J.  Action  by  Flora  F.  Harrison,  a  minor,  by  her 
next  friend,  against  the  appellant  to  recover  damages  for  per- 
sonal injuries  sustained  by  her  on  the  24th  day  of  September, 
1907,  by  reason  of  th^  negligence  of  the  appellant  in  leading  the 
appellee  into  danger  by  the  invitation  and  direction  of  a  flagman 
maintained  by  the  appellant  at  a  temporary  grade  crossing,  be- 
cause its  invitation  or  direction  was  an  assurance  of  safety  upon 
which  the  appellee  had  a  right  to  rely.  The  complaint  was  in 
one  paragraph,  answer  of  general  denial;  trial  by  jury  resulted 
in  a  finding  and  verdict  for  appellee  for  $9,000.  The  court  ren- 
dered judgment  on  the  verdict.  Appellant  filed  motion  for  new 
trial  which  was  overruled.  The  error  relied  upon  by  the  appel- 
lant for  reversal  is  the  overruling  its  motion  for  a  new  trial. 

[1]  Appellant  contends  that  the  court  erred  in  refusing  to 
give  its  requested  instructions  numbered  5  and  6.  By  instruc- 
tion No.  5,  requested,  among  other  things  it  sought  to  have  the 
jury  informed  that  the  plaintiff  cannot  recover  unless  by  a  fair 
preponderance  of  the  evidence  she  has  established  the  following 
proposition:  "(1)  That  the  plaintiff  was  not  at  the  time  of  the 
accident  guilty  of  any  failure  to  exercise  ordinary  care  for  her 
own  safety,  which  approximately  contributed  to  her  injury.*'  By 
instruction  No.  6,  requested,  the  appellant  among  other  things 
sought  to  have  the  jury  informed  that,  before  it  would  be  justi- 
fied in  finding  for  plaintiff,  "You  must  find  from  a  fair  prepon- 
derance of  all  the  evidence  in  the  case  *  *  *  that  at  the  time 
she  was  injured  she  was  in  due  exercise  of  care  and  caution  for 
her  own  safety."  Neither  instruction  requested  correctly  stated 
the  law.  Each  if  given  would  have  been  erroneous  in  that  the 
burden  of  proving  an  absence  of  contributory  negligence  was 
thereby  cast  on  the  plaintiff.  Such  burden,  by  force  of  our  stat- 
ute, was  on  defendant.    Burns'  Statutes  1908,  §  362. 

[2]  Appellant  next  complains  of  instruction  No.  4  given  by 
the  court  of  its  own  motion,  which  is  as  follows:  "The  plaintiff 
cannot  recover  if  she,  by  her  own  negligence,  approximately  con- 
tributed to  her  own  injury.  The  burden  of  establishing  such  con- 
tributory negligence  is  on  the  defendant.  Negligence  on  the  part 
of  the  driver  cannot  be  imparted  (imputed?)  to  the  plaintiff." 
This  instruction  is  criticized  because  of  the  statement  therein 
that  the  burden  of  establishing  contributory  negligence  is  on  the 
defendant,  and  appellant  contends  that  such  statement  was  calcu- 
lated to  mislead  the  jury  and  cause  it  to  believe  that  contributory 
negligence  could  only  be  proved  by  defendant's  witnesses.  The 
ground  of  objection  is  not  that  the  statement  of  the  law  in  itself 
is  incorrect,  but  that  the  court  failed  to  make  the  instruction 
complete  by  informing  the  jury  that  contributory  negligence 
might  be  proven  either  by  the  testimony  of  plaintiff's  or  defend- 
ant's witnesses  or  by  both.     Appellant  tendered  no  instruction 
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on  the  s^ibject.  Had  a  fuller  instruction  been  requested,  we 
must  presume  the  trial  court  would  have  given  it  to  the  jury, 
and  in  the  absence  of  such  requested  instruction  appellant  can- 
not with  just  reason  complain.  City  of  Huntington  v.  Breen,  77 
Ind.  29;  Louisville,  etc.,  R.  Co.  v,  Granthim.  104  Ind.  353,  4  N. 
E.  49;  New  York,  etc.,  R.  Co.  v.  Flynn,  41  Ind.  App.  501,  81  N. 
E.  741,  82  N.  E.  1009;  Thorne  et  al.  v,  Cosand  et  al,  160  Ind. 
566,  67  N.  E.  257;  Indianapolis  Street  R.  Co.  v.  Johnson,  163 
Ind.  518,  72  N.  E.  571 ;  New  Castle  Bridge  Co.  v.  Doty,  168  Ind. 
259,  79  N.  E.  485 ;  Town  of  Winamac  v.  Stout,  165  Ind.  365-367, 
75  N.  E.  158,  651;  Taggart  v.  McKinsey,  85  Ind.  392;  Ireland 
V,  Emmerson,  93  Ind.  1,  47  Am.  Rep.  364.  It  is  contended  that 
the  evidence  is  insufficient  to  support  the  verdict. 

[3]  An  examination  of  the  record  discloses  some  evidence  to 
support  each  allegation  of  the  complaint,  and,  as  it  is  the  func- 
tion of  the  jury  to  determine  the  credibility  of  the  witnesses  and 
to  weigh  the  evidence,  this  court  is  not  warranted  in  setting  aside 
the  verdict  on  such  ground. 

[4]  The  evidence  in  the  record  discloses  this  was  a  highly 
dangerous  crossing  made  so  by  the  appellant  for  its  own  con- 
venience, and  the  better  equipment  of  its  road  by  reconstruction, 
relocating  and  straightening  its  roadbed  and  lines  of  railway 
track,  recognized  by  the  appellant  to  be  so  dangerous  by  placing 
thereon  to  protect  the  traveling  public  desiring  to  use  the  public 
highway  known  as  the  Cartersburg  road  a  flagman  or  watch- 
man, and  equipping  him  with  a  flag  for  the  purpose  of  determin- 
ing when  it  was  safe  for  such  traveling  public  to  pass  over  the 
tracks  of  the  appellant,  inviting  and  directing  such  persons  to 
enter  upon  said  tracks  for  the  purpose  of  passing  over  such  dan- 
gerous crossing;  that  such  flagman  invited  and  directed  appellee 
to  proceed  to  cross  the  tracks,  and  knew  the  driver  of  the  vehiclt- 
and  the  horse  being  driven;  while  standing  on.  the  temporary 
crossing  he  could  see  an  approaching  train  one-half  to  three- 
fourths  of  a  mile ;  he  told  the  driver  to  come  ahead ;  after  the 
vehicle  had  gotten  on  the  tracks,  he  told  the  driver  to  hurry  up, 
and  struck  or  punched  the  horse  as  it  passed  him ;  an  engine  with 
a  tender  in  front  of  it  and  a  cut  of  cars  behind  ran  up  to  within 
a  short  distance  of  this  temporary  crossing;  by  this  time  the  horse 
and  vehicle  with  the  appellee  therein  had  passed  all  the  tracks 
and  turned  east  going  along  a  temporary  driveway  about  300 
feet  in  length  made  by  the  appellant  for  the  convenience  of  the 
traveling  public;  the  horse  took  fright  at  the  oncoming  engine, 
tender,  and  train,  and  the  noise  made  by  it,  and  ran  away,  the 
buggy  collided  with  a  pile  of  chain  placed  alongside  the  tempo- 
rary driveway  by  the  appellant,  the  appellee  was  thrown  from 
the  vehicle  and  permanently  injured. 

We  think  that  the  invitation  or  direction  of  the  flagman  was 
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an  assurance  of  safety  of  place  upon  which  appellee  had  a  right 
to  rely,  and  that  the  action  of  the  appellee  in  entering  upon  said 
crossing  was  justified  by  the  appearance  of  safety  created  by  the 
appellant. 

This  court  speaking  by  Jordan,  J.,  in  Louisville,  New  Albany 
&  Chicago  Railroad  Company  v.  Schmidt,  by  next  friend,  147 
Ind.  638,  at  page  650,  46  N.  E.  344,  at  page  347,  says :  "The 
authorities  affirm  that  when  a  person  rides  up  to  a  railroad  cross- 
ing by  the  invitation  or  direction  of  the  flagman  or  gatekeeper 
there  stationed,  and  is  injured  at  such  crossing  from  trains,  ma- 
chinery, or  appliances  of  the  railroad  company,  he  has  the  right 
to  recover  because  the  invitation  or  direction  was  an  assurance 
of  safety  upon  which  he  had  a  right  to  rely." 

[5]  It  is  earnestly  contended  by  counsel  for  appellant  that  the 
damages  awarded  are  excessive,  and  that  such  must  have  been 
the  result  of  prejudice  or  partiality,  and  "that,  even  though  ap- 
pellee was  entitled  to  some  damages,  the  evidence  submitted  does 
not  warrant  any  such  amount  as  awarded  by  the  jury."  In  such 
case  where  liability  is  determined  or  conceded,  then  the  question 
as  to  the  amount  of  damages  to  be  awarded  is  a  matter  to  be  de- 
termined by  the  triers  of  the  facts,  under  the  supervision  of  the 
trial  court,  and,  unless  the  record  discloses  that  the  amount  is  so 
grossly  excessive  as  to  make  it  so  appear  at  first  blush,  this  court 
will  require  that  it  be  pointed  out  wherein  the  record  so  discloses 
to  such  extent  as  to  induce  the  belief  that  the  jury  was  actuated 
by  prejudice,  partiality,  or  corruption. 

This  court  speaking  by  Jordan,  J.,  in  City  of  Michigan  City  v, 
Phillips,  163  Ind.  449,  at  page  457,  71  N.  E.  205,  at  page  208, 
said :  "No  precise  rule  can  be  laid  down  for  the  award  of  com- 
pensation in  cases  of  this  kind  where  the  injury  sustained  is  per- 
manent and  will  entail  suffering  upon  the  injured  party.  The 
mere  fact  that  the  damages  may  appear  to  this  court  on  appeal  to 
be  excessive  will  not  alone  justify  it  in  disturbing  the  judgment 
unless  the  assessment  is  so  large  as  to  induce  the  belief  that  the 
jury  was  actuated  by  prejudice,  partiality,  or  corruption."  We 
do  not  feel  that  such  belief  has  been  induced. 

We  see  no  error  in  the  record  that  would  warrant  a  reversal. 
Judgment  affirmed. 


576        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 


HoRANDT  V,  Central  R.  Co.  of  New  Jersey  (three  cases). 

Bender  v.  Same. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  March  13,  1911.) 

[83   Atl.   Rep.   511.] 

Railroads — Crossinga — Collisions — ^Contributory  Negligence.*  —  A 

driver  of  an  automobile,  approaching  a  railroad  crossing,  who  is 
chargeable  with  notice  of  the  presence  of  the  railroad,  is  guilty  of 
contributory  negligence  in  failing  to  discover  an  approaching  train 
in  time  to  avoid  a  collision. 

Negligence  —  Contributory  Negligence  —  Imputed  Negligence.!— 
Passengers  in  an  automobile  are  not  chargeable  with  the  contributory 
negligence  of  the  driver. 

Railroads  —  Collisions  —  Negligence — Question  for  Jury 4— Where 
three  persons  injured  in  a  collision  with  a  train  at  a  railroad  cross- 
ing and  six  others  testified  that  they  did  not  hear  the  bell  or  whis- 
tle, though  they  were  near  enough  to  hear  a  whistle  or  bell,  and  they 
were  contradicted  by  witnesses,  the  question  of  the  negligence  of  the 
railroad  company  in  approaching  the  crossing  without  sounding  the 
whistle  or  ringing  the  bell  was  for  the  jury. 

♦For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  street 
railway  tracks  by  being  struck  by  a  car  which  could  have  been  seen 
by  the  injured  person  before  he  made  such  attempt,  see  foot-note  of 
Fitzgerald  v.  Boston  Elevated  R.  Co.  (Mass.),  26  R.  R.  R.  535.  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  535,  where  all  those  preceding  it  arc  col- 
lected; last  foot-note  of  Evans  v,  Philadelphia,  etc.,  R.  Co.  (Del.). 
42  R.  R.  R.  515,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  515;  first  foot-note  of 
Sparr  v.  United  Rys.,  etc.,  Co.  (Md.),  40  R.  R.  R.  430,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  430;  last  foot-note  of  Bates  v.  San  Pedro,  etc., 
R.  Co.  (Utah),  40  R.  R.  R.  413,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  413; 
Goller  V.  Baltimore,  etc.,  R.  Co.  (Pa.),  40  R.  R.  R.  22.  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  22. 

tSee  extensive  note,  10  R.  R.  R.  114,  33  Am.  &  Eng.  R.  Cas..  N.  S.. 
114;  foot-note  of  Field  v.  Spokane,  etc.,  R.  Co.  (Wash.).  42  R-  R. 
R.  686,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  686;  Flynn  v,  Chicago,  City  R 
Co.  (111.),  41  R,  R.  R.  627,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  627:  last 
foot-note  of  Louisville  &  N.  R.  Co.  v,  Calvert  (Ala.).  40  R.  R.  R- 
8,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  8. 

tSee  foot-note  of  Frank  v,  Pennsylvania  R.  Co.  (N.  J.),  9  R-  R 
R.  375,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  375,  where  all  the  authorities 
in  this  series  on  the  subject,  preceding  it  are  collected;  foot-note  of 
Tietz  V.  Grand  Trunk  R.  Co.  (Mich.).  41  R.  R.  R.  657.  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  657;  foot-note  of  Morgan  v.  Iowa  Cent.  R-  Co. 
(Iowa),  41  R.  R.  R.  404,  64  Am.  &  Eng.  R.  Cas..  N.  S..  404;  third 
head-note  of  Chase  v.  New  York  Cent.  R.  Co.  (Mass.),  41  R.  R.  R 
32.  64  Am.  &  Eng.  R,  Cas.,  N.  S..  382;  last  head-note  of  Ft.  Smith, 
etc.,  R.  Co.  V.  Messek  (Ark.),  40  R.  R.  R.  46.  63  Am.  &  Eng.  R.  Cas.. 
N.  S.,  46;  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa).  39  R.  R.  R.  281 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 
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Pitney,  Ch.,  and  Garrison,  Minturn,  and  Congdon,  JJ.,  dissenting 
in  part. 

Error  to  Supreme  Court. 

Actions  by  Carrie  S.  Horandt,  as  executrix  and  individually, 
and  by  Ruth  Horandt,  by  next  friend,  and  by  Reinhardt  Bender, 
by  next  friend,  against  the  Central  Railroad  Company  of  New 
Jersey.  There  were  judgments  for  defendant,  and  plaintiffs 
bring  error.     Affirmed  in  part,  and  reversed  in  part. 

Wayne  Dumont  and  Clifford  L.  Newman,  for  plaintiffs  in 
error. 

Frederick  J,  Faulks  and  William  A.  Barkalow,  for  defendant 
in  error. 

Parker,  J.  The  testimony  in  these  four  cases,  which  were 
tried  together,  is  identical  with  that  passed  upon  by  the  Supreme 
Court,  on  rule  to  show  cause  why  a  new  trial  should  not  be 
granted,  in  Horandt  v.  Central  Railroad  Co.,  78  N.  J.  Law,  190, 
73  Atl.  93.  That  court  ordered  a  new  trial  in  all  four  cases, 
which  were  submitted  at  the  second  trial  on  the  evidence  taken  at 
the  first  one.  The  trial  judge,  deeming  that  the  opinion  of  the 
Supreme  Court  was  dispositive  of  all  the  cases,  directed  a  ver- 
dict for  defendant  in  each  of  them;  and  this  action  constitutes 
the  sole  ground  of  attack  in  this  court  on  the  four  judgments 
thus  entered. 

[1]  In  the  case  of  Carrie  S.  Horandt,  executrix  of  Christo- 
pher Horandt,  deceased,  who  was  driving  the  automobile,  the 
judgment  should  be  affirmed,  upon  the  ground  of  the  contribu- 
tory negligence  of  said  deceased.  We  concur  in  the  view  of  the 
Supreme  Court  that,  under  the  circumstances  shown  to  have  ex- 
isted at  the  time  and  place  of  the  accident,  Mr.  Horandt  was 
legally  chargeable  with  notice  of  the  presence  of  a  railroad,  and, 
being  so  chargeable,  was  guilty  of  contributory  negligence  in 
failing  to  discover  the  approaching  train  in  time  to  avoid  collision. 
On  this  phase  of  the  case  I  am  authorized  to  say  that  the  latter 
part  of  the  Supreme  Court  opinion  (78  N.  J.  Law,  196  to  198,  73 
Atl.  93),  satisfactorily  expresses  the  views  of  a  majority  of  this 
court,  and  the  judgment  against  the  executrix  is  accordingly  af- 
firmed on  the  grounds  therein  stated. 

[2]  With  respect  to  the  other  three  cases  we  reach  a  different 
result.  These  plaintiffs  were  passengers  in  the  automobile,  and, 
consequently,  as  pointed  out  in  the  Supreme  Court  opinion,  not 
chargeable  with  the  contributory  negligence  of  the  driver,  nor 
was  any  claim  made  that  they  were  individually  negligent.  Was 
there,  then,  any  question  of  negligence  on  the  part  of  the  railroad 
company  that  should  have  been  submitted  to  the  jury?  On  this 
branch  of  the  case  the  trial  judge  construed  the  Supreme  Court 
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opinion  as  holding  that  no  case  for  the  jury  had  been  made  out 
We  agree  that  none  was  made  out  on  the  theory  of  failure  to 
ring  the.vO'ossBBig  bell/and'TtiOfile'on  the  theor/'^th^t  the  place  v^'as 
one  of  special  danger,  demanding  extra  precaution  on  the  part 
of  the  railroad  company.  But  we  do  not  think,  and  do  not  in- 
terpret the  opinion  as  holding,  that  there  was  no  case  for  the 
jury  on  the  absence  of  statutory  signals  by  bell  or  whistle.  All 
that  we  understand  that  court  to  have  decided  on  this  phase  of 
the  case  is  that  the  verdict  for  plaintiff  was  against  the  weight 
of  evidence.  If  it  had  intended  to  say  that  a  direction  for  de- 
fendant on  this  ground  was  proper,  the  discussion  of  contribu- 
tory negligence  in  the  case  of  the  executrix  would  have  been 
needless. 

[3]  Assuming  that  the  Supreme  Court  rightly  decided  that 
the  three  verdicts  in  favor  of  the  passengers  were  against  the 
weight  of  evidence,  the  question  of  omission  of  statutory  signals 
still  remained  one  for  a  second  jury  to  pass  upon.  Whether  a 
second  verdict  on  identical  evidence  ought  to  stand,  or  be  like- 
wise set  aside,  is  beside  the  question  at  present.  Suffice  it  to  say 
that  whatever  the  Supreme  Court  may  have  decided  as  to  the 
preponderance  of  evidence — a  question  not  cognizable  by  this 
court  in  such  a  case  as  this — a  substantial  conflict  of  testimony 
was  presented.  Nine  witnesses,  including  the  three  plaintiffs, 
testified  to  hearing  neither  bell  or  whistle.  True,  their  evidence 
was  negative ;  but  it  is  not  valueless  if,  as  seems  to  have  been 
the  case,  they  were  near  enough  to  hear  a  whistle,  if  blown,  or 
a  bell,  if  rung.  They  were  contradicted  by  witnesses  who  said 
they  did  hear  bell  or  whistle,  or  both.  Without  going  into  the 
details  of  the  evidence,  we  think  that  a  jury  question  on  this 
point  was  fairly  presented,  and  that  the  trial  judge  erred  in  treat- 
ing it  on  the  second  trial  as  a  court  question.  The  judgments 
under  review  in  the  three  cases  of  the  passengers  in  the  auto- 
mobile will  be  accordingly  reversed,  to  the  end  that  a  venire  de 
novo  issue  in  each  of  said  cases. 

'  The  judgment  in  the  case  of  Carrie  S.  Horandt,  Executrix,  r. 
Central  Railroad  Company  of  New  Jersey,  was  affirmed  by  the 
following  vote: 

For  affirmance — The  Chief  Justice,  and  Swayze,  Reei>, 
TrEnchard,  Parker^  Bergen,  Voorhees,  Bogert,  Vrede.v- 
BURGH,  and  Vroom,  JJ.    10. 

For  reversal — The  Chancellor,  and  Garrison,  Minturn, 
and  Congdon,  J  J.  4. 

The  judgments  in  the  cases  of  Carrie  S.  Horandt,  Ruth  Ho- 
randt, and  Reinhardt  Bender  v.  Central  Railroad  Company  of 
New  Jersey  were  reversed  by  the  following  vote: 

For  affirmance — None. 
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For  reversal— The  Chancellor/ Chief  Justice,  and  Garri- 
son, SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Voorhees, 
MiNTURN,  BoGERT,  Vredenburgh,  Vroom,  and  Congdon, 
JJ.  14. 


Lynch  v.  Public  Service  Corporation. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  May  9,  1912.) 

[83  Atl.  Rep.  382.] 

Street  Railroads  —  In  juries  —  Contributory  Fault  — Use  of  Public 
Highways. — Coasting  on  a  public  street  is  not  such  an  illegal  act, 
constituting  a  public  nuisance,  as  will  bar  a  child  so  coasting  from 
recovering  for  injuries  received  in  a  collision  with  a  street  car. 

Street  Railroads — Collisions — Negligence. — Where  one  engaged  in 
coasting  on  a  public  street  was  injured  in  a  collision  with  a  street 
car  in  consequence  of  the  negligence  of  the  motorman,  and  not  in 
consequence  of  any  contributory  negligence,  he  could  recover  from 
the  street  railroad  company  for  the  injuries  received,  though  coast- 
ing is  a  public  nuisance. 

Street  Railroads — CollisioAs — Contributory  Negligence — Question 
for  Jury, — Whether  a  person  injured  in  a  collision  with  a  street  car 
while  coasting  on  a  public  street,  was  guilty  of  contributory  negli- 
gence held,  under  the  evidence,  for  the  jury. 

Street  Railroads  —  Collisions — Negligence — Question  for  Jury. — 
Whether  a  motorman  in  charge  of  a  street  car  colliding  with  a  per- 
son coasting  on  a  public  street  was  guilty  of  negligence  held,  under 
the  evidence,  for  the  jury. 

Trenchard,  Voorhees,  and  Vredenburgh,  JJ.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  Mildred  Lynch,  by  next  friend,  against  the  Public 

Service   Corporation.  There  was  a   judgment  of  the    Supreme 

Court  for  defendant,  and  plaintiff  brings  error.     Reversed,  and 
new  trial  granted. 

Benjamin  M.  Weinberg,  of  Newark,  for  plaintiff  in  error. 

Lefferts  S.  Hoffman,  of  Newark  (Leonard  /.  Tynan  and 
Howard  McSherry,  both  of  Newark,  on  the  brief),  for  defend- 
ant in  error. 

Vroom,  J.  The  accident  upon  which  this  suit  was  based  oc- 
curred at  about  5 :30  in  the  afternoen  of  January  7,  1910,  in  the 
city  of  Newark,  at  the  corner  of  Montclair  and  Mt.  Prospect  av- 
enues.   The  plaintiff,  a  child  of  13  years,  was  riding  down  Mont- 
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Clair  avenue  on  a  bobsled  with  a  number  of  other  persons,  and 
the  injury  she  received  was  occasioned  by  the  bobsled  coming 
into  collision  with  a  trolley  car  of  the  defendant  company. 

It  appeared  from  the  evidence  that  Montclair  avenue  was  a 
street  used  by  children  and  others  for  coasting,  and  that  on  the 
afternoon  in  question  many  had  taken  advantage  of  the  sport. 
Montclair  avenue  runs  east  and  west,  and  is  intersected  by  Mt. 
Prospect  avenue,  which  runs  north  and  south,  and  upon  the  lat- 
ter the  defendant  runs  and  operates  trolley  cars ;  that  the  trolley 
company  was  aware  of  the  use  of  Montclair  avenue  for  coasting 
appears,  and  it  caused  all  of  its  cars  at  that  time  which  were  go- 
ing north  to  stop  at  the  first  or  southerly  crossing,  and  all  the 
cars  going  south  to  stop  at  the  first  or  northerly  crossing.  It  ap- 
peared that  a  number  of  boys  stood  at  the  comer  of  Montclair 
and  Mt.  Prospect  avenues  from  time  to  time  and  signaled  to  the 
sleds  and  also  to  the  cars.  The  plaintiff  had  by  invitation  made 
two  trips  down  on  the  bobsled  in  question,  and  the  accident  oc- 
curred on  the  third  trip.  The  sled  was  equipped  with  a  bell, 
which  was  kept  ringing  all  the  way  down  the  hill.  The  sled  was 
about  12  feet  in  length,  and  could  be  steered. 

On  the  trip  when  the  accident  occurred,  a  young  man  stood  ai 
the  corner  of  the  avenues  in  question  and  signaled  to  the  sleds 
to  come  down  the  hill.  Soon  after  he  did  this,  he  saw  a  car  com- 
ing along  Mt.  Prospect  avenue  from  the  south,  and  which  was 
then  about  a  block  away.  Fearing  the  car  was  not  going  to  stop, 
he  ran  towards  it  the  length  of  a  lot  about  85  feet,  and  signaled 
it  to  stop.  The  car,  as  it  got  to  him,  slowed  up ;  he  jumped  from 
the  track,  when  the  motorman  put  on  a  burst  of  speed  and  ran 
his  car  across  Montclair  avenue  and  collided  with  the  bobsled. 
It  also  appeared  that  the  person  steering  the  sled  saw  the  car 
slow  up  and  then  start  again;  whereupon  he  started  to  turn  his 
sled  up  Mt.  Prospect  avenue,  and  would  have  made  the  turn,  but 
the  car  put  on  the  burst  of  speed,  which  caused  the  collision. 
The  plaintiff  received  severe  and  permanent  injuries  as  a  result 
of  the  collision. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  for 
a  nonsuit,  which  was  granted  by  the  court,  and  judgment  entered 
thereon. 

In  granting  the  motion  for  a  nonsuit,  the  trial  judge  said  that 
"on  a  motion  to  nonsuit  two  questions  arise  in  this  case:  First, 
is  there  evidence  tending  to  show  that  there  was  w^nt  of  due 
care  in  the  operation  of  the  car  which  was  a  cause  of  the  acci- 
dent. Secondly,  does  it  appear  that  the  plaintiff  by  her  own 
fault  contributed  to  the  injury?  In  this  question^  the  word 
'fault'  is  used,  not  in  a  popular  sense,  but  in  a  legal  sense.  There 
is  evidence  to  go  to  the  jury  on  the  question  whether  the  car  was 
operated  with  due   care.    I  pass  at  once  to   the  other   question, 
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which  is  this :  Does  it  appear  from  the  plaintiff's  own  case  that 
her  own  fault  was  a  proximate,  direct,  and  immediate  contribu- 
ting cause  of  the  injury?  The  declaration  alleges  that  the  bob- 
sled was  lawfully  crossing  Mt.  Prospect  avenue.  If  this  be  true, 
the  plaintiff  was  not  at  fault.  Is  it  true?  The  decision  of  the 
motion  to  nonsuit  turns  on  the  answer  to  this  question."  He  fur- 
ther went  on  to  say  that  an  act  which  seriously  interferes  with 
the  legitimate  use  of  a  public  highway  and  endangers  the  safety 
of  the  travelers  upon  it  is  a  public  nuisance,  and  that  one  who 
voluntarily  and  intelligently  participates  in  such  act  is,  in  a  legal 
sense,  a  wrongdoer ;  but  he  added  that  coasting  on  a  public  high- 
way was  not  always  and  necessarily  a  public  nuisance;  that  it 
depended  on  circumstances.  He  further  held  that  to  coast  down- 
hill on  a  bicycle,  if  under  control,  was  not  a  nuisance,  and  it 
would  not  be  a  nuisance  to  coast  downhill  on  runners,  provided 
it  is  in  the  power  of  the  person  who  guides  the  vehicle  to  check 
and  stop  it  if  occasion  requires;  but  that  it  was  improper  to 
launch  upon  a  highway  a  traveling  body  of  great  weight,  which 
is  incapable  of  control  as  to  its  speed,  and  capable  of  imperfect 
control  as  to  its  direction. 

The  contention  on  the  part  of  the  defendant  was  even  broader 
than  the  ruling  of  the  trial  court.  It  was  that  the  plaintiff  inter- 
fered with  its  rights  upon  the  public  streets,  and  that,  against 
the  company,  she  was  a  trespasser,  and  the  duty  of  the  company 
was  such  as  is  due  to  any  trespasser,  to  wit,  merely  to  refrain 
from  willfully  injuring  her. 

We  think  the  view  taken  of  the  case  by  the  trial  court  was  er- 
roneous- The  granting  of  the  nonsuit  at  the  close  of  the  plain- 
tiff's case  could  be  justified  only  upon  the  ground  that  the  act  of 
the  plaintiff  was  a  public  nuisance,  in  fact,  a  nuisance  per  se,  the 
existence  or  nonexistence  of  which  is  admittedly  a  question  of 
law  purely.  If  the  act  was  not  a  public  nuisance,  then  whether 
or  not  the  particular  thing,  act,  omission,  or  use  of  property 
complained  of  was  in  fact  a  nuisance  was  to  be  determined  by 
the  jury.    21  Am.  &  Eng.  Ency.  p.  621. 

[1]  We  cannot  concede  that  coasting  upon  a  public  street  is 
an  illegal  act,  so  as  to  constitute  it  a  public  nuisance.  Public 
highways  are  intended  for  pleasure  uses  as  well  as  business  uses ; 
and  it  is  difficult  to  see  why  a  sled  coasting  downhill  should  be 
said  to  be  a  public  nuisance  any  more  than  a  sleigh  drawn  by 
horses  going  down  the  same  highway. 

The  matter  of  the  coasting  or  sled  riding  in  a  public  street  has 
been  a  subject  of  decision  in  several  jurisdictions;  and  we  agree 
with  the  contention  of  the  plaintiff  in  error  that  the  most  logical 
opinion  upon  the  subject  is  that  of  Justice  Cooley,  in  the  case  of 
Burford  v.  Grand  Rapids,  53  Mich.  98,  18  N.  W.  571,  51  Am. 
Rep.  105,  where  he  held  that  "coasting  does  not  necessarily  in- 
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terfere  with  the  customary  use  of  the  street,  and  might  be  in- 
dulged in  with  no  serious  inconvenience  to  any  one,  not  only  in 
many  places  in  the  country  towns,  but  even  within  the  limits  of 
incorporated  cities  and  villages.  We  are  accustomed  to  make 
our  public  ways  four  rods  in  width,  but  it  is  not  expected  thai 
the  whole  four  rods  will  be  occupied  for  travel ;  and  it  is  possi- 
ble to  make  use  of  parts  of  the  public  highway  without  encroach- 
ing at  all  upon  the  portions  kept  in  repair  and  used  for  passage. 
*  *  *  It  could  not  be  seriously  contended  that  for  the  munic- 
ipal authorities  to  permit  coasting  upon  such  a  street  would  be 
to  license  a  public  nuisance.  On  the  contrary,  as  the  sport  is 
healthful  and  exhilarating,  it  seems  sufficiently  proper,  if  the 
street  is  not  put  to  other  public  use,  that  this  diversion  be  al- 
lowed, if  not  expressly  sanctioned.  The  sport  itself  is  not  en- 
tirely foreign  to  the  purposes  for  which  public  ways  are  estab- 
lished ;  for  the  use  of  these  ways  for  pleasure  riding  is  perfectly 
legitimate,  and  coasting  is  only  pleasure  riding  in  a  series  of  short 
trips  repeated  over  the  same  road,  not  differing  essentially  from 
the  riding  in  sleighs,  of  which  so  much  is  seen  on  the  streets  of 
northern  cities,  when  suitable  weather  and  proper  conditions  in- 
vite to  their  enjoyment.''  See,  also,  Hutchinson  v.  Concord,  41 
Vt.  272,  98  Am.  Dec.  584;  Faulkner  v.  City  of  Aurora,  85  Ind. 
130,  44  Am.  Rep.  1 ;  Jackson  v.  Castle,  80  Me.  119,  13  Atl.  49. 

[2]  If  it  be  true  that  the  plaintiff  was  engaged  in  a  sport 
which,  when  indulged  in  in  the  public  streets,  amounted  to  a  pub- 
lic nuisance,  yet  we  think  that  if  her  injury  resulted  from  the 
negligence  of  the  motorman,  and  not  from  any  negligence  on  her 
part,  she  was  entitled  to  recover.  D.,  L.  &  W.  R-  R.  Co.  v. 
Trautwein,  52  N.  J.  Law,  169,  19  Atl.  178,  7  L.  R.  A.  435.  19 
Am.  St.  Rep.  442. 

[3,  4]  The  question  of  the  negligence  of  the  motorman  and 
the  contributory  negligence  of  the  plaintiff  was  clearly  for  the 
jury.  There  was  evidence  which  shows  that  the  motorman  of 
the  defendant's  cars  were  aware  that  the  hill  on  Montclair's  av- 
enue was  being  used  by  children  and  others  for  coasting,  and 
that  a  young  man  was  usually  at  the  intersection  of  Hontclair 
and  Mt.  Prospect  avenues  to  warn  trolley  cars  of  the  approach 
of  coasters,  and  that  the  motorman  of  this  particular  car  had  re- 
ceived warning  of  the  approach  of  this  bobsled.  Whether  the 
plaintiff  can  be  held  negligent  in  doing  what  she  did  with  these 
precautions  having  first  been  taken  is  for  the  jury ;  and  whether 
the  motorman,  who  apparently  understood  the  signal  by  first 
slowing  down  his  car,  and  then  disregarded  it  by  putting  on  a 
"burst  of  speed,"  was  himself  negligent  manifestly  was  a  ques- 
tion for  the  jury. 

The  judgment  of  nonsuit  must  be  reversed,  and  a  new  trial 
granted. 
Tr^nchard,  Voorhees,  and  Vredenburgh,  JJ.,  dissent. 
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Maryland  Electric  Rys.  Co.  v,  Beasley. 

(Court  of  Appeals  of  Maryland,  Jan.  11,  1912.) 

[83   Atl.    Rep.   157.] 


Accident.-*^In.  an  action  for  damages  in  a  col- 
lision with  an  electric  car  at  a  highway  crossing,  evidence  that  the 
automatic  bell  giving  warning  of  the  approach  of  trains  rang  fre- 
quently when  there  were  no  cars  approaching,  thereby  showing  prac- 
tically a  continuous  behavior  of  the  bell  was  admissible  under  the 
rule  that  where  the  question  is  as  to  the  availability  of  a  contrivance 
designed  for  a  particular  purpose,  evidence  is  admissible  to  show 
how  the  appliance  served  when  put  to  the  use  for  which  it  was  de- 
signed. 

Evidence — Collateral  Facts — ^Admissibility. — The  rule  that  collat- 
eral facts  affording  any  reasonable  presumption  as  to  the  matter  in 
dispute  existing  before  or  after  the  suit  may  be  proved  is  subject  to 
the  qualification  that  the  time  must  not  be  too  remote. 

Appeal  and  Error — Questions  Reviewable — Discretion  of  Trial 
Court. — Where  the  trial  court  admitted  evidence  of  collateral  facts 
as  illustrating  the  question  in  issue,  the  court  on  ajppeal  on  review- 
ing the  ruling  will  presume  that  the  trial  court  exercised  proper  dis- 
cretion, in  the  absence  of  plain  evidence  of  abuse  thereof. 

Evidence — Photographs — Admissibility. — A  collision  with  an  elec- 
tric car  occurred  in  June.  The  traveler  in  an  action  for  injuries,  re- 
ferred in  his  testimony  to  trees  in  leaf  at  the  time  of  the  accident. 
The  trees  were  trimmed  after  the  accident  and  photographs  were 
subsequently  taken  after  there  had  been  a  fall  of  snow.  Held  that 
the  admission  of  the  photographs  in  evidence  was  not  reversible  er- 
ror, since  the  trial  court  with  the  photographs  and  the  witness  who 
took  them  before  it  had  some  discretion  in  admitting  them. 

Railroads  —  Crossing  Accident  —  Care  Required  of  Travelers.  — 
Where  a  traveler  approaching  an  electric  railroad  highway  crossing 
knew  that  the  automatic  bell  to  warn  travelers  of  the  approach  of 
cars  was  out  of  order  and  frequently  rang  when  no  cars  were  ap- 
proaching, and  frequently  failed  to  ring  when  cars  approached,  he 
must  exercise  special  care  to  look  and  listen  for  cars 

Railroads — Collision  at  Highway  Crossing — Contributory  Negli- 
gence— Evidence.* — A  traveler  was  struck  by  an  electric  car  at  a 
crossing  at  night.    The  undisputed  evidence  showed  that  a  car  when 

♦For  the  authorities  in  this  series  on  the  question  whether  th^re 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  rail- 
way tracks  by  being  struck  by  a  car  or  train  which  could  have  been 
seen  by  the  injured  person  before  he  made  such  attempt,  see  foot- 
note of  Fitzgerald  v.  Boston  Elev.  R.  Co.  (Mass.),  26  R.  R.  R.  535, 
49  Am.  &  Eng.  R.  Cas..  N.  S.,  535,  where  all  the  street  railway  case 
on  the  subject,  preceding  it,  are  collected;  last  foot-note  of  Evans 
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600  feet  from  the  crossing  threw  its  light  on  the  road  on  which  the 
traveler  was  driving  at  a  point  127  feet  from  the  crossing.  The 
driver  when  10  feet  from  the  track  could  have  seen  the  headlight  430 
feet  from  the  crossing.  The  traveler  testified  that  he  heard  no  whis- 
tle or  signal  and  no  noise  of  an  approaching  car.  There  was  testi- 
mony that  repeated  signals  were  given.  Held  to  show  as  a  matter 
of  law  that  the  traveler  was  guilty  of  contributory  negligence,  pre- 
cluding a  recovery. 

Evidence— Weight  of  Evidence— Credibility  of  Witness-t— The  tes- 
timony  of  one  who  could  see  and  hear  an  object  had  he  really  looked 
and  listened,  that  he  looked  and  listened,  but  did  not  see  and  hear, 
is  unworthy  of  credit. 

Appeal  from  Circuit  Court,  Howard  County;  Jas.  R.  Bras- 
hears  and  Wm.  Henry  Forsythe,  Jr.,  Judges. 

Action  by  George  Thomas  Beasley  against  the  Maryland  Elec- 
tric Railways  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  without  awarding  a  new  trial. 

Argued  before  Boyd,  C.  J.,  and  Pearce,  Burke,  Thomas, 
Pattison,  and  Stockbridge,  JJ. 

Charles  A.  Marshall  and  Robertson  Griswold  for  appellant. 
Robert  Moss,  for  appellee. 

Pearce,  J.    This  suit  was  brought  by  the  appellee  to  recover 

V.  Philadelphia,  etc.,  R.  Co.  (Del.),  42  R.  R.  R.  515,  65  Am.  &  Enp. 
R.  Cas.,  N.  S.,  515;  Sparr  v.  United  Rys.,  etc.,  Co.  (Md.),  40  R.  R 
R.  430,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  last  foot-note  of  Baus 
:•.  San  Pedro,  etc.,  R.  Co.  (Utah),  40  R.  R.  R.  413.  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  413;  Goller  v.  Baltimore  &  O.  R.  Co.  (Pa.),  40  R.  R 
R.  22,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  22. 

For  the  authorities  in  this  series  on  the  subject  of  the  corapari- 
tive  weight  of  positive  and  negative  testimony  on  the  question  whtn 
train  crossing  signals  were  given,  see  foot-note  of  Frank  v.  Penn- 
sylvania R.  Co.  (N.  J.),  9  R.  R.  R.  375,  32  Am.  &  Eng.  R.  Cas,  N 
S.,  375,  where  all  those  preceding  it  are  collected;  fuot-note  of  Ticu 
V.  Grand  Trunk  R.  Co.  (Mich.),  41  R.  R.  R.  657,  64  Am.  &  Eng,  R 
Cas.,  N.  S..  657;  Morgan  v.  Iowa  Cent.  R.  Co.  (Iowa).  41  R.  R-  R 
404,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  404;  third  head-note  of  Chase  r. 
New  York  Cent.  R.  Co.  (Mass.),  41  R.  R.  R.  382,  64  Am.  &  Eng.  R 
Cas.,  N.  S.,  382;  foot-note  of  Ft.  Smith,  etc.,  R.  Co.  v.  Messek  (Ark.^. 
40  R.  R.  R.  46,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  46;  Wilson  v,  IlHn"' 
Cent.  R.  Co.  (Iowa),  39  R.  R.  R.  282,  62  Am.  &  Eng.  R.  Cas.,  N.  i^- 
282. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  effect  i^i 
the  testimony  of  one  struck  by  a  train  or  street  car  at  a  crossing 
that  he  used  due  precautions  to  discover  whether  a  train  or  street 
car  was  approaching  before  he  attempted  to  cross  the  track,  when 
such  testimony  is  contradicted  by  circumstantial  evidence,  sec  fir?^ 
foot-note  of  Averbuch  v.  Great  Northern  R.  Co.  (Wash.),  38  R.  R 
R.  79,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  79;  where  all  those  preceding 
it  are  collected  or  referred  to;  Arkansas  Cent.  R.  Co.  v.  Williams 
(Ark.),  41  R.  R.  R.  765,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  765. 
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damages  resulting  from  a  collision  at  Shipley  Station  on  the  line 
of  the  Maryland  Electric  Railways  Company,  between  one  of  the 
appellant's  cars  and  a  team  of  mules  and  wagon  belonging  to 
the  appellee,  one  of  the  mules  being  killed,  the  wagon  and  load 
of  peas  destroyed,  and  the  harness  much  broken  and  injured. 
The  driver  of  the  wagon  also  sustained  injuries  for  which  he 
has  brought  suit,  the  result  of  which,  by  agreement  of  counsel, 
is  to  abide  the  decision  of  this  appeal. 

The  public  road  from  Severn  to  Baltimore  crosses  the  rail- 
ways track  at  Shipley  Station,  and  is  used  day  and  night  by  a 
very  large  number  of  teams  hauling  produce  of  all  sorts  to  mar- 
ket. The  county  road  at  that  crossing,  going  towards  Baltimore, 
runs  near  North  East  and  crosses  the  track  at  an  angle  of  about 
40  degrees.  The  approach  of  the  railway  to  the  station  coming 
from  Baltimore  is  through  a  deep  cut,  the  course  before  enter- 
ing the  cut  being  nearly  due  south,  but  curving  in  the  cut  until 
it  emerges  from  it,  until  at  the  crossing  the  course  is  about  south- 
cast.  It  appears  from  the  testimony  of  the  plaintiff,  as  a  result 
of  actual  measurement  by  him,  that  a  car  approaching  this  cross- 
ing from  Baltimore  comes  first  into  the  vision  of  one  at  the 
crossing,  or  10  feet  therefrom,  at  a  point  450  feet  from  the  cen- 
ter of  the  crossing,  as  is  shown  on  the  blueprint  used  at  the  ar- 
gument. There  is  an  automatic  bell  at  the  station,  the  purpose 
of  which  is  to  warn  travelers  of  the  approach  of  trains,  but  there 
was  evidence  from  a  number  of  witnesses  that  it  rang  frequently 
when  there  were  no  cars  approaching,  and  frequently  failed  to 
ring  when  they  were  approaching.  Mr.  Warthen,  who  lived  at 
Shipley  in  May,  1910,  said  it  rang  "continuously  most  of  the 
time"  though  sometimes  it  acted  properly,  that  it  was  a  nuisance 
and  disturbed  him  so  much  at  night  that  he  wrote  to  the  company 
about  it,  it  might  have  been  a  week  or  as  much  as  two  weeks  be- 
fore the  accident,  but  he  could  not  tell  just  how  long.  Mr. 
Stockett  said  he  lived  close  to  Shipley  Station  up  to  October, 
1909,  that  he  had  known  this  bell  to  ring  24  to  48  hours  on  a 
stretch ;  that  it  became  a  nuisance  and  he  complained  to  the  com- 
pany, and  they  gave  him  a  key  to  the  box  so  he  could  stop  it,  and 
he  had  stopped  it  as  late  as  10  o'clock  at  night.  Mr.  Kelley  said 
he  often  heard  it  ringing  when  there  was  no  car  coming;  that  he 
had  waited  on  that  account  as  much  as  ten  minutes  before  at- 
tempting to  cross,  and  had  become  so  hardened  to  it  that  he  paid 
no  attention  to  its  ringing  during  the  last  year  or  so.  He  drove 
over  that  crossing  the  day  of  the  accident,  but  could  not  say 
whether  the  bell  then  rang.  Mr.  Ford  who  lived  about  200  yards 
distant  said  seven  out  of  ten  times  when  it  would  be  ringing  there 
would  be  no  car  coming;  that  he  crossed  there  that  day,  but  the 
bell  was  not  ringing  at  tfiat  time.  Richard  Hall  said  he  crossed 
there  frequently,  going  to  and  coming  from  Baltimore,  when  the 
bell  was  ringing  and  there  was  no  car  coming.    This  was  in  the 
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summer  of  1910,  but  he  could  not  say  whether  it  was  before  or 
after  this  accident,  and  there  was  similar  testimony  from  other 
witnesses. 

Wesley  Forrester,  the  driver  of  the  team,  testified  that  he  left 
Mr.  Beasley's  about  seven  miles  from  Shipley  about  9:30,  Jtme 
14,  1910.  The  night  was  foggy.  His  mules  walked  most  of  the 
time  and  he  could  see  their  heads  as  he  drove  along;  that  he  had 
been  driving  that  road  five  or  six  years  day  and  night  and  he 
knew  this  bell,  and  knew  it  often  rang  continuously  whether  cars 
were  coming  or  not ;  that  as  he  approached  that  night  he  stopped 
30  or  40  yards  from  the  track,  and  heard  the  bell  ringing  faintly, 
but  heard  nothing  else ;  then  went  up  to  the  tracks,  stopped,  looked 
in  both  directions,  listened  but  saw  nothing,  and  heard  nothing 
except  the  bell  and  then  went  on ;  that  the  first  notice  he  had  that 
the  car  was  coming  was  when  he  saw  the  headlight  right  on  top 
of  him. 

On  cross-examination  he  said  he  stopped  at  the  track  two  or 
three  minutes  before  attempting  to  cross,  and  he  had  stopped  at 
other  times  when  the  bell  was  ringing,  as  much  as  10  or  15  min- 
utes, and  had  waited  until  three  or  four  other  wagons  came  along 
and  crossed  before  him.  He  said  he  was  not  asleep  when  he  ap- 
proached the  crossing,  and  had  not  been  asleep  that  night,  but 
that  he  would  not  swear  that  as  he  came  to  the  crossing  he  did 
not  have  his  hands  and  his  head  down ;  that  he  did  not  hear  ei- 
ther a  station  signal  or  a  danger  signal  from  the  car,  and  that  he 
is  positive  he  would  have  heard  either  or  both,  if  they  were  given. 

Harry  Albaugh  testified  for  the  defendant  that  he  left  Balti- 
more on  the  14th  of  June,  1910,  on  the  1 1 :35  p.  m.  car ;  that  he 
occupied  the  front  seat  on  the  front  car  on  the  right-hand  side 
the  motorman  being  on  the  left;  that  the  car  had  a  bright  head- 
light, and  he  could  see  blades  of  grass  in  the  track  200  feet  ahead; 
that  he  had  been  keeping  notice  of  the  whistle  being  blown,  and 
just  before  they  got  to  the  curve  approaching  Shipley  a  real  sharp 
whistle  was  given ;  that  just  as  they  came  around  the  curve  be 
saw  the  head  of  one  mule  going  very  slowly  across  the  track; 
that  he  jumped  and  then  saw  both  mules  and  saw  a  man  "sitting 
in  the  seat  with  his  head  down  and  the  reins  in  his  hands  care- 
lessly like  this  (indicating)."  The  man  on  the  wagon  never  made 
a  move  to  get  out  of  the  way,  and  when  he  saw  the  car  was  go- 
ing to  hit  them  he  moved  back  in  the  car,  but  facing  front  all  the 
time ;  that  he  felt  the  car  tremble  as  the  brakes  were  applied ;  that 
the  whistle  was  blown  before  the  team  was  in  sight,  and  after  it 
was  in  sight  six  or  eight  times ;  that  the  bell  was  ringing  all  the 
time  when  the  car  stopped  until  the  car  backed  into  the  siding, 
and  began  again  as  the  Annapolis  car  approached ;  that  the  mo- 
torman slowed  up  before  he  hit  the  curve,  and  he  judged  the 
car  after  that  was  going  about  half  as  fast  as  before. 

Allan  T.  Hopkins  was  on  the  right-hand  side  about  the  middle 
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of  the  front  car,  there  being  two  on  the  train,  with  a  bright  head- 
light; the  whistle  was  sounded  as  they  approached  the  curve, 
and  again  just  as  they  came  around  the  curve.  He  did  not  see 
the  mules,  but  saw  the  motorman  apply  the  brakes  two  or  three 
seconds  before  the  collision,  and  that  the  car  was  going  at  a 
moderate  speed. 

W.  C.  Kennedy  was  in  the  center  of  the  first  car  with  his  win- 
dow up.  When  the  emergency  brakes  were  applied  he  looked 
out  and  saw  the  heads  of  two  mules  on  the  track,  and  he  judged 
the  car  was  about  150  feet  from  the  crossing;  heard  the  whistle 
blow  when  the  emergency  brakes  were  applied  and  also  before. 

V.  J.  Vanous,  the  conductor  in  charge  that  night,  said  the  reg- 
ular crossing  signal  was  blown  just  before  they  reached  Shipley 
about  150  yards  from  the  crossing,  and  the  danger  signal  follow- 
ing from  five  to  ten  seconds  later  as  well  as  he  could  judge. 

Wm.  T.  Scible,  the  motorman  on  the  car  testified  that  he 
stopped  at  Linthicum,  the  station  just  north  of  Shipley,  and 
after  leaving  Linthicum  blew  for  Shipley,  and  at  a  reasonable 
distance  blew  for  that  crossing ;  that  as  he  eased  up  on  the  car 
and  swung  round  the  curve  he  saw  the  tail  end  of  the  wagon  on 
the  track  about  100  feet  away;  that  he  grabbed  the  brake  with 
one  hand  and  the  whistle  cord  with  the  other  and  shut  his  eyes 
to  keep  out  the  flying  glass,  and  when  he  stopped,  the  wagon  was 
smashed  into  pieces. 

The  blueprint  already  referred  to  was.  then  put  in  evidence, 
and  Mr.  Layng,  the  engineer  who  made  the  plat  testified  to  its 
accuracy,  and  said  that  when  a  car  coming  from  Baltimore  is 
600  feet  from  the  crossing,  the  headlight  strikes  the  road  127 
feet  from  the  crossing,  and  when  the  car  is  198  feet  from  the 
crossing,  it  strikes  the  road  49  feet  from  the  crossing.  He  said 
there  was  no  change  in  the  surroundings  affecting  the  vision  of 
the  light,  as  only  a  little  had  been  cut  out  of  the  tops  of  the  trees 
near  the  station  above  the  line  of  visjpn.  He  also  offered  to  ex- 
hibit certain  photographs  of  the  location  taken  after  this  trim 
ming,  which,  on  objection  by  the  plaintiff,  were  excluded. 

It  should  also  be  noted  that  the  plaintiff  testified  with  com- 
mendable frankness  that  the  driver  of  that  team  at  ten  feet  from 
the  track  could  see  further  towards  Baltimore  than  when  right 
on  the  track,  and,  on  cross-examination,  after  having  stated  in 
his  examination-in-chief,  that  one  ten  feet  from  the  track,  could 
see  down  the  track  450  feet,  by  his  own  measurement,  said  that 
if  the  driver  had  stopped  ten  feet  from  the  track  and  had  looked 
for  the  light,  he  should  have  seen  it.  There  were  six  exceptions 
to  the  rulings  on  evidence  and  one  to  the  rulings  on  the  prayers. 
The  first,  second,  third,  fourth  and  fifth  exceptions  were  taken 
to  the  action  of  the  court  in  permitting  a  number  of  the  plain- 
tiff's witnesses  to  testify  to  the  operation,  at  indefinite  periods 
prior  to  the  accident,  of  the  automatic  alarm  bell  at  the  crossing, 
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and  may  all  be  considered  as  one  exception.  The  sixth  exception 
was  taken  to  the  refusal  to  allow  the  introduction  in  evidence  of 
the  photographs  mentioned. 

[1]  The  principle  involved  in  the  group  of  exceptions  above, 
was  considered  in  Brooke  v.  Winters,  39  Md.  509,  and  in  Marv- 
land,  Del.  &  Va.  R.  R.  v.  Brown,  109  Md.  319,  71  Atl.  1005,  and 
its  application  has  been  frequently  discussed  in  the  various  couns 
of  this  country  under  varying  circumstances.  Without  repeat- 
ing here,  we  may  refer  to  what  was  quoted  in  R.  R.  v.  Brown, 
supra,  from  Wigmore  on  Evidence,  as  bearing  generally  upon 
the  subject.  Elliott,  in  his  work  on  Evidence,  vol.  1,  §  87,  re- 
ferring more  directly  to  the  precise  question  here  involved,  says; 
"Where  it  becomes  necessary  to  affect  those  charged  with  tl'^e 
duty  of  keeping  highways,  bridges  or  other  structures  in  a  safe 
condition,  or  of  keeping  only  competent  persons  in  their  ser\ice. 
with  notice  of  defects  or  unfitness,  or  where  the  question  is  as 
to  the  safety  or  availability  of  a  machine  or  contrivance  designed 
for  a  particular  purpose  or  for  practical  use,  evidence  is  admis- 
sible to  show  how  the  thing  served  when  put  to  the  use  for  which 
it  was  designed,  in  the  one  case,  or  that  occurrences  of  a  char- 
acter to  make  the  defect  or  incompetency  notorious  had  taken 
place,  in  the  other."  This  rule  is  illustrated  in  the  following 
cases,  among  numerous  others: 

Brewing  Co.  v.  Bauer,  50  Ohio  St.  560,  35  N.  E.  55,  40  Am. 
St.  Rep.  686,  where  in  an  action  for  injuries  to  an  employee 
while  operating  a  lift  or  elevator  which  it  was  his  duty  to  operate, 
evidence  was  admitted  showing  that  on  a  prior  occasion  the  ele- 
vator behaved  in  the  same  manner  as  when  he  was  injured,  as 
tending  to  show  some  vice  in  its  construction  or  defect  in  its 
maintenance,  rendering  its  operation  unreliable  and  dangerous, 
and  that  the  employer  knew,  or  should  have  known  of  this  fact. 
Myers  v.  Hudson  Iron  Co.,  150  Mass.  125,  22  N.  E.  631,  15  Am. 
St.  Rep.  176,  where  evidence  was  held  admissible  of  former  slips 
of  the  clutch  gear  designed  to  prevent  slipping,  by  which  slipping 
the  plaintiff  was  injured,  said  former  slippings  being  in  the  knowl- 
edge of  the  defendant. 

Pittsburgh  &  Ft.  Wayne  R.  W.  v.  Ruby,  38  Ind.  294,  10  Am. 
Rep.  Ill,  where  evidence  was  held  admissible  of  particular  acts 
of  carelessness  on  the  part  of  a  coservant  to  show  his  retention 
by  the  master  after  he  knew  of  his  carelessness. 

McCarragher  v.  Rogers,  120  N.  Y.  526,  24  X.  E.  812,  where 
in  an  action  for  an  injury  by  an  employee  because  a  piece  of 
machinery  he  was  operating  jumped  out  of  the  socket,  a  person 
previously  injured  at  the  same  machine  was  allowed  to  testify 
that  this  occurred  frequently  during  his  use  of  it.  And  to  the 
same  effect  are  Baker  v.  Hagey,  177  Pa.  128,  35  Atl.  705.  55  Am. 
St.  Rep.  712,  and  Perry  v.  Machine  Co.,  70  Vt.  277,  40  Atl.  731. 

[2]    The  board  principle  underlying  all  these  cases,  is  well 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        589 

Maryland  Electric  Rys.  Co.  v.  Beasley 

stated  in  Brooke  v.  Winters,  39  Md.  508,  as  follows :  "The  rule 
that  excludes  facts  because  they  are  collateral,  does  not  apply  to 
facts  wherever  existing  if  they  may  afford  any  reasonable  pre- 
sumption as  to  the  matter  in  dispute.  Whether  they  are  facts 
before  or  after  the  suit,  they  are  admissible,  if  they  illustrate  or 
explain  the  question  in  issue."  One  important  qualification  of 
this  rule  is  that  the  time  must  not  be  too  remote,  and  in  this  re- 
spect we  think  the  evidence  admitted,  being  of  practically  con- 
tinuous behavior  of  the  bell,  comes  within  that  requirement  of 
the  rule. 

[3]  It  should  also  be  noted  that  in  all  such  cases,  it  will  be 
presumed  that  the  trial  court  did  its  duty  and  all  reasonable  pre- 
sumptions necessary  to  uphold  its  rulings  will  be  indulged.  1 
Elliott  on  Evidence,  §  127;  and  that  the  matter  should  be  re- 
garded as  in  the  discretion  of  the  trial  court,  unless  there  is  plain 
evidence  of  abuse  of  that  discretion.  There  is  no  such  evidence 
here  and  there  was  no  error  in  these  rulings. 

[4]  As  to  the  sixth  exception  relating  to  the  admissibility  of 
photographs  taken  some  time  after  the  accident  and  after  a  change 
of  seasons,  the  authorities  are  not  in  harmony. 

In  Dyson  z/.  N.  Y.  &  N.  E.  R.  R.,  57  Conn.  9,  17  Atl.  137,  14 
Am.  St.  Rep.  82,  Chief  Justice  Beardsley  said:  "The  picture 
represented  the  crossing  in  question  and  its  surroundings,  and 
presumably  the  court  below  found  it  was  a  correct  representation 
of  them.  The  change  in  the  appearance  of  the  locality  by  the 
falling  of  the  leaves  from  the  trees  was  of  course  open  to  ex- 
planation." 

In  Chicago  &  Eastern  111.  R.  R.  Co.  v.  Crose,  214  111.  602,  73 
N.  E.  865,  105  Am.  St.  Rep.  135,  the  court  said:  "Photographs 
offered  in  evidence  to  explain  a  transaction  are  only  competent 
when  they  are  shown  to  have  been  taken  so  as  to  correctly  ex- 
emplify the  actual  situation,  circumstances  and  surroundings  at 
the  time.  When  the  situation  and  surrounding  circumstances  are 
subject  to  ichange,  photographs,  to  be  of  any  value  as  evidence, 
must  be  shown  to  have  been  taken  at  the  time,  or  when  the  situ- 
ation and  surroundings  are  unchanged." 

In  the  case  before  use  certain  trees  which  were  referred  to  by 
the  driver  as  obstructing  the  vision,  and  which  were  in  leaf  at 
the  time  of  the  accident  in  June,  had  been  since  trimmed,  though 
only  in  the  tops,  and  there  had  been  a  fall  of  snow  when  the  pho- 
tograph was  taken.  It  is  not  possible  to  lay  down  a  general  rule 
as  to  what  changes  shall  require  an  exclusion  of  photographic  rep- 
resentations of  the  locality,  but  the  trial  court  with  the  photo- 
graphs before  it,  and  the  witness  who  took  them,  ought  to  be  con- 
ceded some  discretion  in  admitting  or  rejecting  them,  and  we 
should  not  feel  warranted  in  reversing  this  judgment  upon  that 
ground,  without  clear  proof  that  injury  was  thereby  inflicted  upon 
the  defendant. 
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*    i 
and  may  all  be  considered  as  one  exception  "^ 

was  taken  to  the  refusal  to  allow  the  mtro^  i,    - 

the  photographs  mentioned  >   ;^ 

[1]  The  principle  involved  m  the  grr  ^  ^ 
was  considered  in  Brooke  v   Winters 
land,  Del.  &  Va.  R.  R.  v.  Brown   109 

its  application  has  been  frequently  d  ..« 

of  this  country  under  varymg  <.i  ,  .  lO*!'' 

ing  here,  we  may   refer  to  what  ' 

supra,  from  Wigmore  on  Evk"  bc^ 

the  subject.     Elliott,  in  his  w  .  as  it    ,  jjic 

ferring  more  directly  to  the  r  owle^e         ^p- 

"Where  it  becomes  necess?  ringing  as  "I  ^tt 

duty  of  keeping  highways  emanded  specia'  j^id) 

condition,  or  of  keeping  '  tor  the  danger  of  * 

with  notice  of  defects  r  ,  ■■  oS*'^ 

to  the  safety  or  availab'  ' ' :  -r,  which  was  refused,  f^yi' 

for  a  particular  purpr  '  .  '  -,  from  the  uncontradicted  .^ 
sible  to  show  how  th«     -  i  the  plaintiff's  wagon  was  g™  ' 

it  was  designed,  in  -uting  to  the  accident  complained  07, 

acter  to  make  the  -  must  be  for  the  defendant."   There 

place,  in  the   oth'  jgesting  that  he  was  asleep  in  his  seat 

cases,  among  nu  .rack,  until,  as  he  expressed  it,  "he  saw  the 

Brewing  Co.  p  of  him,"  but  he  denied,  that  he  had  beea 

St.  Rep.  686,  gh  he  would  not  deny  that  his  head  was  domi 

while  operatir  pped.  If  this  were  the  only  basts  of  that  prajet 
evidence  wa.'  granted,  because  that  remains  a  disputed  facl  for 
vator  behai-  that  is  not  the  only,  nor  is  it  the  real,  basis  oE  Ihe 
tending  to  -  uncontradicted  testimony  of  Mr.  Layng,  the  drafts- 
maintenar .  blueprint,  is  that  when  a  car  coming  from  Baltimore 
and  that  c\  from  the  crossing  the  light  is  thrown  plainly  on  the 
Myers  7,i¥hich  Forrester  was  driving  at  a  point  127  feet  from  the 
St.  Kc  /,  and  the  uncontradicted  testimony  of  the  plaintifF,  Mr. 
i-{  tlif '.,'  is  that  the  driver  when  10  feet  from  the  track  should 
ihc  I  \cin  the  headlight  itself  450  feet  from  the  crossing,  as  tliere 
edp    iji'ilting  to  obstruct  his  view. 

■  ■ ,;,  ilriver  him.self  testified  that  if  the  car  was  going  to  slop 
R     ./,L-  -lation  he  was  sure  it  could  not  have  traveled  round  the 

;,f  :n  the  rate  20  miles  an  hour,  to  the  crossing,  before  he  got 

j.r  tin:  irack,  and  the  testimony  is  uncontradicted  that  the  car 
Jgg  going  to  stop  at  the  station.  The  driver  says  he  heard  no 
^slle  or  signal,  and  no  noise  of  an  approaching  car.  but  there 
foo  contradiction  of  the  testimony  that  repeated  signals  were 
Igfveii.  nor  of  the  fact  that  there  were  two  cars  on  in  the  dead  of 
ight. 

{7\    It  has  been  repeatedly  held  in  this  state  that  when  one  who 

an  see  and  hear,  says  be  looked  and  listened,  but  did  not  see  or 

fiear  ;iii  object  which  if  he  had  really  looked  and  listened,  he  must 

ihave  ^cl:n  or  heard,  such  testimony  is  unworthy  of  considention 
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(Helm's  Case,  84  Md.  515,  36  Atl.  119,  36  L.  R.  A.  215;  Me- 
dairy's  Case,  86  Md.  174,  37  Atl.  796;  Ronning's  Case,  96  Md. 
80,  53  Atl.  672;  Phillip's  Case,  104  Md.  458,  65  Atl.  422) ;  and 
this  is  now  declared  in  1  Elliott  on  Evidence,  §  127,  to  be  the 
general  rule.  We  cannot  escape  the  conclusion  that  this  prayer 
should  have  been  granted,  and  this  renders  it  unnecessary  to 
consider  the  rulings  on  any  of  the  other  prayers,  except  those  of 
the  plaintiff  which  it  follows  should  have  been  refused. 

Judgment  reversed,  without  awarding  a  new  trial,  costs  above 
and  below  to  be  paid  by  the  appellee. 


Dupree  v.  Wabash  R.  Co. 

(Supreme  Court  of  Iowa,  June  7,  1912.) 

[136  N.  W.  Rep.  695.] 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence. 

— One  who,  though  almost  totally  deaf,  walks  on  a  railroad  track,  is 
guilty  of  gross  negligence. 

Railroads— Right  to  Assume  That  Person  Will  Avoid  Injury.*— 
An  engineer,  seeing  a  trespasser  on  the  track,  has  the  right  to  as- 

*See  first  foot-note  of  Morton  v.  Southern  R.  Co.  (Va.),  41 
R.  R.  R.  758,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  758;  second  head- 
note  of  Plinkiewisch  v.  Portland  R.,  etc.,  Co.  (Ore.),  40  R.  R. 
R.  788,  63  Am.  &  Eng.  R.  Cas.,  N.,  S.,  788;  second  foot-note 
of  Exum  V,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),.  40  R.  R. 
R.  460,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  Levy  v,  Houghton 
County  St.  R.  Co.  (Mich.),  40  R.  R.  R.  1,  63  Am.  &  Eng.  R.  Cas., 
N.  8.,  1;  Norfolk,  etc.,  R.  Co.  v,  Overton's  Adm'r  (Va.),  39  R.  R.  R. 
271,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  271;  second  foot-note  of  Adams 
V.  Arkansas,  etc.,  R.  Co.  (La.),  39  R.  R.  R.  254,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  254;  Murray  v.  Southern  R.  Co.  (Ky.),  38  R.  R.  R.  669, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  669  (right  of  track  hands  in  charge  of 
such  car  to  presume  that  trespasser  on  track  would  get  out  of  the 
way  of  the  car);  Neary  v.  Northern  Pac.  R.  Co.  (Mont.),  38  R.  R.  R. 
100,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  100  (engineer's  right  to  presume 
that  person  on  track  will  heed  usual  warnings,  and  take  a  place  of 
safety);  Illinois  Cent.  R.  Co.  v.  Comfort  (Miss.),  38  R.  R.  R.  732, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  732  (right  of  engineer  to  assume  that 
flagman  near  track  will  move  out  of  path  of  train);  United  Rys., 
etc.,  Co.  V.  Ward  (Md.).  38  R.  R.  R.  67,  61  Am.  &  Eng.  R.  Cas.,  N. 
S..  67  (motorman's  right  to  assume  that  person  he  saw  approaching 
track  would  stop  and  let  car  pass,  erroneous  instructions  as  to);  first 
foot-note  of  Southern  Ry.  Co.  v.  Smith  (Ala.),  33  R.  R.  R.  446,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  446,  where  all  the  preceding  authorities 
in  this  series  on  the  subject  of  the  right  to  presume  that  children  will 
avoid  danger  from  trains  and  street  cars,  etc..  are  collected;  Illinois 
Cent.  R.  Co.  v.  Dupree  (Ky.),  37  R.  R.  R.  88,  60  Am.  &  Eng.  R.  Cas., 
N.  S..  88  (right  of  trainmen  to  presume  that  child  near  crossing 
will    remain   in   a   place   of   safety);    Denver   City   Tramway   Co.    v. 
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sume  that  he  is  in  the  possession  of  his  faculties  and  that  he  will  try 
to  get  out  of  the  way. 

Railroads— Injury  to  Person  on  Track—Question  for  Jury— Avoid- 
able Injury. — On  the  evidence  in  an  action  for  the  death  of  a  person 
killed  while  walking  on  a  railroad  track,  held  that  the  question 
whether  the  engineer  negligently  failed  to  stop  his  train,  after  it 
had  become  apparent  to  him  that  deceased  would  not  leave  the 
track,  was  for  the  jury. 

Wright  (Colo.),  36  R.  R.  R.  360*  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  360 
(right  of  motorman  to  assume  that  pedestrian  will  turn  out  of  way 
of  car);  St.  Louis,  etc.,  R.  Co.  v.  Summers  (C.  C.  A.),  35  R.  R-  R- 
117,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  117  (right  of  trainmen  to  presume 
that  traveler  will  stop  his  team  before  reaching  crossing);  Garrison 
V.  St.  Louis,  etc.,  R.  Co.  (Ark.),  34  R.  R.  R.  543,  57  Am.  &  Eng.  R- 
Cas.,  N.  S.,  543  (right  of  engineer  to  assume  that  highway  traveler 
will  stop  before  driving  on  track  in  front  of  moving  train);  Miller 
V.  Illinois  Cent.  R.  Co.  (Ky.),  34  R.  R.  R.  396.  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  396  (right  of  trainmen  to  presume  that  trespasser  on 
track  will  hear  and  heed  signals);  Norfolk  &  P.  T.  Co.  v.  Forrest 
(Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  472  (court 
properly  refused  to  charge,  as  matter  of  law,  that  if  motorman  saw 
deceased  stop  his  horse,  he  could  assume  that  he  would  not  drive 
in  front  of  car);  Rutherford  v.  Iowa  Cent.  R.  Co.  (low^a),  32  R.  R. 
R.  647,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  647  (right  of  trainmen  to  as- 
sume that  person  on  track  will  avoid  train);  Chesapeake,  etc.,  R.  Co. 
V.  Hall  (Va.),  32  R.  R.  R.  638,  65  Am.  &  Eng.  R.  Cas.,  N.  S..  638 
(right  of  fireman  to  assume  that  highway  traveler  would  not  attempt 
to  cross  track  in  front  of  train,  which  was  approaching  rapidly  in 
plain  view);  Birmingham,  etc.,  Co.  v.  Clarke  (Ala.),  21  R.  R.  R.  618, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  618  (motorman's  right  to  presume  that 
driver  of  vehicle  will  keep  out  of  danger) ;  Norfolk  &  W.  Ry.  Co.  v. 
Dean  (Va.;,.26  R.  R.  R.  784,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  784  (right 
to  presume  that  person  on  track  will  avoid  train);  Southern  Ry.  Co. 
V.  Daves  (Va.),  30  R.  R.  R.  455,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  455 
(right  of  engineer  to  assume  that  person  seen  near  track  will  keep 
out  of  danger);  Duteau  v.  Seattle  Elec.  Co.  (Wash.),  26  R,  R-  R- 
140,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  140  (right  of  motorman  to  assume 
that  man  near  track  will  keep  out  of  danger) ;  jFord  v.  Paducah  City 
R.  (Ky.),  26  R.  R.  R.  529,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  529  (right 
of  motorman  to  assume  that  pedestrian  would  leave  track  to  avoid 
car);  San  Antonio,  etc.,  Ry.  Co.  v.  McMillan  (Tex.),  23  R.  R.  R. 
245,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  245  (right  of  trainmen  to  assume 
that  person  will  leave  track  to  avoid  train);  Louisville,  etc.,  R.  Co. 
V.  Gilmoe  (Ky.),  30  R.  R.  R.  412,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
412  (right  of  trainmen  to  act  on  presumption  that  pedestrian  will 
not  step  in  front  of  approaching  train  at  crossing);  Schmidt  v.  Mi>* 
souri  Pac.  R.  Co.  (Mo.),  21  R.  R.  R.  806,  44  Am.  &  Eng.  R.  Cas.,  X. 
S.,  806  (engineer's  right  to  presume  that  person  approaching  track 
would  avoid  danger);  Eckhard  v.  St.  Louis  Transit  Co.  (Mo.),  21 
R.  R.  R.  831,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  831  (right  of  motorman 
to  assume  that  person  approaching  crossing  will  avoid  danger); 
Porter  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  342,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  342  (trainmen  were  entitled  to  presume  that  de- 
cedent would  not  attempt  to  cross  ahead  of  engine);  Brown  v.  South- 
ern Ry.  Co.  (N.  Car.),  23  R.  R.  R.  243,  46  Am.  &  Eng.  R.  Cas.,  X. 
S.,  243  (right  of  engineer  to  assume  that  employee  at  work  on  track 
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Death — Action  for  Damages — ^Adniissibility  of  Evidence. — In  an 
action  against  a  railroad  company  for  the  wrongful  death  of  plain- 
tiff's intestate,  evidence  as  to  the  amount  of  his  earnings,  and  that 
he  saved  nothing  and  had  no  property,  was  admissible  as  bearing 
upon  the  extent  of  the  injury  to  his  estate,  and,  as  an  explanation 
of  his  failure  to  save,  evidence  that  he  was  supporting  a  family  de- 
pendent on  his  earnings  was  also  admissible. 


would  avoid  train);  Southern  Ry.  Co.  v.  GuUatt  (Ala.),  25  R.  R.  R. 
336,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  336  (right  of  trainmen  to  assume 
that  trespasser  will  leave  track);  Wright  v.  Southern  R.  Co.  (Va.), 
7  R.  R.  R.  677,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  677  (assumption  that 
person  on  track  will  avoid  danger);  Givens  v.  Louisville,  etc.,  R.  Co. 
(Ky.),  7  R.  R.  R.  11,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  11  (presumption 
that  boy  sitting  on  cross-tie  will  avoid  danger);  Humphreys  v.  Val- 
ley R.  Co.  (Va.),  5  R.  R.  R.  649,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  649 
(presumption  that  pedestrian  will  avoid  danger  from  train);  Waldron 
V.  Boston,  etc.,  R.  (N.  H.),  7  R.  R.  R.  54,  30  Am.  &  Eng.  R.  Cas.. 
N.  S.,  54  (presumption  that  person  near  track  will  avoid  danger); 
Carrier  v.  Missouri  Pac.  R.  Co.  (Mo.),  7  R.  R.  R.  585,  30  Am.  & 
Eng.  R.  Cas.,  N.  S.,  585  (presumption  that  person  seen  on  track  will 
avoid  train);  Copp  v.  Maine  Cent.  R.  Co.  (Me.),  19  R  R.  R.  199,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  199  (right  of  engineer  to  assume  that 
person  seen  walking  on  track  will  avoid  train);  Simpson  v.  Rhode 
Island  Co.  (R.  I.),  12  R.  R.  R.  642,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
642  (right  of  motorman  to  assume  that  insane  pedestrian  would  avoid 
danger);  Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.),  20  R.  R.  R.  615, 
43  Am.  &  Eng.  R.  Cas.,  N.  S.,  615  (right  of  motorman  to  presume  that 
pedestrian  will  leave  track  in  time  to  avoid  injury);  Louisville  & 
N.  R.  Co.  V.  Lewis  (Ala.),  15  R.  R.  R.  440,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  440  (right  of  trainmen  to  assume  that  person  in  street  will 
leave  track  in  time);  Kelley  v.  Ohio  River  R.  Co.  (W.  Va.),  19  R. 
R.  R.  807,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  807  (until  train  signals  have 
been  given  trainmen  cannot  assume  that  person  seen  walking  on 
track  will  leave  it);  New  York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  4  R. 
R.  R.  340,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  340  (presumption  that  per- 
son seen  near  track  will  avoid  danger);  Petty  v.  St.  Louis,  etc.,  R. 
Co.  (Mo.),  11  R.  R.  R.  252.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  252  (right 
of  motorman  to  assume  that  driver  of  another  vehicle  will  avoid 
danger);  Green  v.  Los  Angeles  Terminal  R.  Co.  (Cal.),  18  R.  R.  R. 
192,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  192  (right  of  engineer  to  assume 
that  person  approaching  crossing  will  keep  out  of  danger) :  Memphis 
St.  Ry.  Co.  V.  Wilson  (Tenn.),  4  R.  R.  R.  708,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  708  (right  of  motorman  to  presume  that  person  approach- 
ing crossing  would  use  ordinary  care);  Gosa  v.  Southern  Ry.  (S. 
Car.),  11  R.  R.  R.  693.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693  (right  of 
trainmen  to  assume  that  highway  traveler  will  exercise  due  care); 
Lambert  v.  Southern  Pac.  R  Co.  (Cal.),  14  R.  R.  R.  575,  37  Am.  & 
Eng.  R.  Cas.,  N.  S..  575  (right  of  trainmen  to  nresume  that  person 
driving  towards  tracks  will  avoid  danger);  Helm  v.  Missouri  Pac. 
R.  Co.  (Mo.),  15  R.  R  R.  324.  38  Am.  &  Eng.  R  Cas.,  N.  S.,  324 
(oresumption  that  section  hand  will  avoid  beinjr  struck  by  train); 
Haydcn  v.  Fair  Haven  &  W.  R.  Co.  (Conn.),  10  R.  R.  R.  32,  33  Am. 
&  Eng.  R.  Cas.,  N.  S..  32  (right  of  motorman  to  assume  that  person 
on  side  walk  will  avoid  danger  from  overlaoping  of  car):  Markowitz 
V.  Metropolitan  St.  Ry.  Co.  (Mo.),  16  R.  R.  R.  838,  39  Am.  &  Eng. 
R.   Cas.,   N.   S.,   838    (right   of  motorman   to   assume   that   driver   of 
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sume  that  he  is  in  the  possession  of  his  facult*^ 


^ 


< 


to  get  out  of  the  way. 

Railroads — Injury  to  Person  on  Track- 
able  Injury. — On  the  evidence  in  an  actic: 
killed  while  walking  on  a  railroad  t*:^ 
whether  the  engineer  negligently  fa'^' 
had  become  apparent  to  him  that 
track,  was  for  the  jury.  i 


.a 


r 


r 


.  5 


Wright  (Colo.),  36  R.  R.  R.  360 
(right  of  motorman  to  assume 
of  car);  St.  Louis,  etc.,  R.  Co 
117,  58  Am.  &  Eng.  R.  Cas.,  ?  , 
that  traveler  will  stop  his  f 
V,  St.  Louis,  etc.,  R.  Co.  (/ 
Cas.,  N.  S.,  543  (right  of 
will  stop  before  driving 
V.  Illinois  Cent.  R.  Co. 
Cas.,   N.   S.,   396    (right 
track  will  hear  and  h 
(Va.),  33   R.  R.  R.  4 
properly  refused  to 
deceased  stop  his  ' 


Kobens, 

of  plaintiff's  in- 
xor  $1,4(X),  and  de- 


,  and  Claude  R,  Porter,  of 
r'rank  A.  Messer,  of  Iowa  City, 


c  under  consideration  occurred  at  3 
dgust,  1908.    The  intestate  was  walking 
.  going  south  towards   Bloomfield.    The 
.  .       .    p         n  was  also  going  south.    The  day  was  clear, 

R.  eT?,  55  Am   k        -ircumstances  appear.    The  intestate  was  very 
sume  that  persor      .istances  immediately  preceding  the  accident  are 

V.  Hall   (Va.),  ?      — — — — '■ : — r — \ z: — — — - — '     71 

(riffht  of  firemr       will   use   his   senses);    Butler  v.   Rockland,  etc,  ot 
to  cross  track    ^-  R-  R-  778,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778  (right 
plain  view);  '  -harge  of  cars  or  trains  to  assume  that  other  users  ot 
44  Am   &  Er    ^^  careful  to  avoid  collisions  with  cars);  Wolf  v.  City 
driver  of  ve    Co.  (Ore.),  7  R.  R.  R.  777,  30  Am.  &  Eng.  R.  Cas.,  iN. 
Dean  (Va  ^resumption  that  persons  seen  near  track  will  avoid  danger); 
to  presum'/.  Southern  R.  Co.  (Va.),  7  R.  R.  R.  677,  30  Am.  &  Eng.  R. 
V   Daves  i  S.,  677   (assumption  that  person  on  track  will  avoid  car); 
(right  oireys  v.  Valley  R.  Co.  (Va.),  5  R.  R.  R.  649,  28  Am.  &  Eng- 
out  of    L,  N.   S.,  649   (presumption  that  pedestrian  will  avoid  danger 
140,  49  /train);  Myers  v.  Boston  &  Maine  R.  R,  (N.  H.),  8  R.  R.  R-  737. 
that  r  fin.  &  Eng.  R.  Cas.,  N.  S.,  737  (presumption  that  trespasser  on 
R.  (^  viie  will  alight  at  safe  place);  Louisville,  etc.,  R.  Co.  v.  Redmon 
of  r  L),  18  R.  R.  R.  737,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  737  (right  of 
car   ^flflien  to  assume   that   person  walking  beside   track  would  keep 
24'   -ft  of  danger);  note,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  119,  et  seq.;  Gal- 
th    rfston,  etc.,  Ry.  Co.  v.  Kieff  (Tex.),  20  Am.  &  Eng.  R.  Cas.,  N.  S-. 
1     ^s;  Jackson  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  19  Am.  &  Eng  R. 
^Sm  N.  S.,  99  (presumption  that  person  seen  near  track  will  keep 
/,ut  of  danger);  Hebert  v.  Louisiana  Wr  R.  R.  (La.),  20  Am.  &  Eng. 
ft.  Cas.,  N.  S.,  87;  Teel  v.  Ohio  River  R.  Co.  (W.  Va.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  20  (presumption  that  person  seen  on  track  has 
ordinary  faculties);  McArver  v.  Southern  R.  Co.  (N.  Car.),  23  i^^}• 
&  Eng.  R.  Cas.,  N.  S.,  772  (presumption  that  person  seen  on  track 
will  avoid  train);  Citizen's  St.  R.  Co.  v.  Shepherd   (Tenn.),  23  .Am. 
&  Eng.  R.  Cas.,  N.  S.,  163  (right  of  motorman  to  assume  that  per- 
son will  leave  track);  Southern  Ry.  Co.  v.  Bush,  19  Am.  &  Eng.  R- 
Cas.,  N.  S.,  46  (presumption  that  trespasser  will  leave  track  to  es- 
cape train);  Smith  v.  Georgia  R.  &  B.  Co.  (Ga.),  21  Am.  &  Eng.  R- 
Cas.,  N.  S.,  20  (jpresumption  that  person  seen  on  track  has  ordinary 
faculties). 
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"^^  ^^^  brief  as  follows.    That  the  de- 


S^      *%<       ^{h  '^ailroad  track  of  defendant 

J^if.     ^^      ^y^  ^nse,  is  conceded  in  both 

/^/^%    ^         "^-^^^  ^ry  hard  of  hearing— 

%^  ^^^  ^  '\j>  .Known  to  the  train- 

H^^^4/^^^<r/%^  ^,v  *iking  down  the  center 

(^  ""^(/ly/:^?^^^^^-^^  '*^  ^^om  which  direction  the 

^  ^^  ^i%^^%^     o^-     4  _ar  day,  in  the  middle  of  the 

^''^^^<>  ''^j.'<V   ^^"^^^^^  anusual  or  out  of  the  way  in 

\^  ^'-fe/  ^^  -^/  *  ^  attract  the  attention  of  the  en- 

'    .%^.  *^^  ^  the  oldest  and  most  experienced 

'  c,  riding  in  his  accustomed  place  in 

J  down  a  grade  and  to  a  straight  level 
*Dout  1,200  feet  ahead  of  him  he  saw  a 
.talking  down  the  track  and  about  500  feet 
oridge  or  trestle,  which  the  engineer  knew  he 
vvith  his  train.    The  train  was  running  about  30 
r,  and  the  engineer,  with  his  train,  passed  over  the 
,  called  in  the  evidence  Fox  River  Bridge,  and  the 
going  over  the  bridge,  he  thought,  would  alarm  him. 
ain  then  ran  across  a  fill  or  embankment,  and  then  across 
oecond  bridge.    All  of  the  time  the  engineer  had  kept  his  eye 
1  the  deceased,  expecting  him  to  make  some  move,  and  having 
nm  almost  over  the  second  bridge,  the  engineer  concluded  he  had 
psLid  no  attention  to  the  oncoming  train,  and  just  as  he  was  leav- 
ing tkiis  bridge,  and  while  500  feet  and  over  from  the  deceased, 
souivded  the  danger  alarm.    At  this  point  the  fireman  commenced 
to  ring  the  bell,  and  both  the  whistling  and  the  bell  ringing  were 
continued  until  the  deceased  was  struck.    The  engine  ran  about 
^W  feet  thus,  when  both  the  engineer  and  fireman  concluded  he 
was  not  going  to  get  out  of  the  way,  when  everything  was  done 
that  could  be  done  to  stop  the  train,  but  to  no  avail. 

il-3]    The  intestate  was  a  trespasser.     Not  only  so,  but,  in 
^'Wv^  of  his  infirmity,  his  conduct  was  gross  negligence.     It  is 
conceded  that  the  defendant  owed  him  no  duty  until  it  had  be- 
come apparent  to  the  engineer  that  he  was  insensible  to  the  ap- 
proach of  the  train.    The  important  question  in  the  case  is :    Was 
there  sufficient  evidence  to  go  to  the  jury  that  the  engineer  neg- 
ligently failed  to  stop  his  train  after  it  nad  become  apparent  to 
him  that  the  deceased  would  not  leave  the  track  ?    The  engineer 
had  a  right  to  assume  that  the  trespasser  was  in  the  possession  of 
his  senses  and  faculties,  and  that  as  a  reasonable  person  he  would 
step  out  of  the  way  of  harm  before  the  engine  reached  him ;  and 
lie  wras  under  no  duty  to  attempt  to  stop  his  train  until  it  was 
otherwise  apparent  to  him.    Thomas  v.  Ry.  Co.,  114  Iowa,  169, 
86  N  W  259;  Baker  z/.  Railway  Co.,  95  Iowa,  163,  63  N.  W.  667; 
Merford  v.  Railway  Co.,  142  Iowa,  744,  121  N.  W.  703.    On 
rfie  oihtT  hand,  whenever  it  became  apparent  to  the  engineer  that 
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the  trespasser  was  oblivious  of  his  danger  and  would  not  be  likely 
to  save  himself  on  that  account,  then  it  became  the  duty  of  tk 
engineer  to  make  all  reasonable  effort  to  avoid  injury.  Kellev  v.' 
Railway  Co.,  118  Iowa,  387,  92  N.  W.  45;  Gregory  v.  Railway 
Co.,  126  Iowa,  230,  101  N.  W.  761 ;  Clemans  v.  Railway  Co.,  128 
Iowa,  396,  104  N.  W.  431,  5  Ann.  Cas.  1006. 

If  we  had  to  find  the  facts  in  this  case  some  of  us  might  hesi- 
tate to  hold  the  engineer  guilty  of  negligence  under  the  evidence. 
But  there  is  not  such  an  absence  of  evidence  that  it  can  be  said 
as  a  matter  of  law  that  a  verdict  should  have  been  directed.  It 
is  made  to  appear  that  the  engineer  watched  the  intestate  for  a 
distance  of  1,200  feet,  and  that  he  saw  no  sign  from  him,  and 
that  he  speculated  constantly  whether  he  had  discovered  the  ap- 
proach of  the  train  or  not.  As  against  this  it  is  true,  it  was  made 
to  appear  by  the  undisputed  testimony  of  several  engineers  that 
it  is  a  common  custom  among  trespassers  on  a  railroad  track  to 
wait  until  a  train  is  50  or  100  feet  from  them  before  paying  any 
attention  to  its  approach.  This  fact  entitled  to  considertion  as 
tending  to  exonerate  the  engineer  for  failure  to  stop  his  train  in 
time.  The  circumstance,  however,  was  one  for  the  consideration 
of  the  jury  on  the  question  of  fact.  Under  the  showing  made  it 
is  our  conclusion  that  the  case  was  one  for  the  jury.  The  de- 
fendant's motion  for  a  directed  verdict  was  therefore  properly 
overruled. 

[4]  2.  Complaint  is  made  by  appellant  because  the  plaintiff 
was  permitted  to  prove  that  the  family  of  the  deceased  consisted 
of  his  wife  and  three  children.  It  is  said  that  this  evidence  was 
admitted  in  violation  of  the  rule  established  in  Beems  v.  Rail- 
way Co.,  58  Iowa,  158,  12  N.  W.  222.  In  the  case  before  us  the 
evidence  was  received  on  re-direct  examination  of  a  witness  and 
was  explanatory  of  matters  developed  upon  the  cross-examination 
of  the  same  witness.  It  was  made  to  appear  by  the  direct  ex- 
amination of  such  witness  that  the  decedent  was  earning  S3  to 
$4  per  day.  He  was  only  23  years  old.  On  cross-examination 
it  was  shown  that  he  had  saved  none  of  his  earnings  and  had  no 
property.  This  later  circumstance  was  proper  for  the  considera- 
tion of  the  jury  as  bearing  upon  the  injury  to  the  estate  of  the 
decedent  by  reason  of  his  death.  It  follows,  we  think,  that  it 
was  a  proper  explanation  of  the  absence  of  property  saved  to 
show  that  he  was  supporting  a  dependent  family  on  such  earnings. 
The  evidence  was  received  for  that  purpose  alone,  and  it  was  not 
error. 

[5]  3.  The  appellant  complains  because  the  trial  court  refused 
to  receive  in  evidence  the  verdict  of  the  coroner's  jury.  We  have 
held  that  a  coroner's  verdict  is  competent  evidence  for  some  pur- 
poses. Metzradt  v.  Insurance  Co.,  112  Iowa,  526,  84  N.  W.  4^8. 
The  offer  made  by  defendant,  however,  in  the  court  below,  was 
not  the  coroner's  verdict  alone.     It  offered  "Exhibit  I,"  which 
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consisted  of  the  verdict  and  other  papers  including  the  evidence 
of  witnesses.  Such  other  papers  are  not  before  us,  and  we  can- 
not determine  whether  they  were  admissible  or  not.  It  is  quite 
evident,  also,  that  a  coroner's  verdict  could  render  little  service 
to  the  defendant  in  this  case.  The  manner  of  decedent's  death 
was  not  in  dispute.  It  was  testified  to  by  eyewitnesses  without 
conflict.  The  coroner's  verdict  presented  nothing  inconsistent 
with  such  evidence.  Its  exclusion  therefore  could  work  no  prej- 
udice. 

The  foregoing  disposes  of  the  principal  questions  argued.  We 
find  no  error  in  the  record. 

The  judgment  below  must  therefore  be  affirmed. 


Powers  v,  Iowa  Cent.  Ry.  Co. 

(Supreme  Court  of  Iowa,  June  25,  1912.) 
[136  N.  W.  Rep.  1049.] 

Evidence — Opinion  Evidence — Competency  of  Witnesses — Speed  of 
Train.* — In  a  crossing  accident  case,  witnesses  who  were  men  of  aver- 
age intelligence  and  observation,  having  knowledge  of  time  and  dis- 
tance, and  saw  the  train  at  the  time  in  question,  were  competent  to 
testify  as  to  the  speed  at  which  it  was  traveling  immediately  before 
it  struck  plaintiff. 

Evidence — Documents — Admissibility. — In  an  action  for  injuries 
from  being  struck  at  a  crossing  in  a  town  by  a  train  alleged  to  have 
been  exceeding  the  speed  limit  fixed  by  ordinance,  the  testimony  of 

the  town  clerk  that  a  record  book  offered  in  evidence  showed  the 
proceedings  of  the  town  council  as  to  the  passing  of  the  speed  ordi- 
nance was  competent  for  the  purpose  of  identification. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence. — The 
admission  of  such  evidence,  if  error,  was  harmless,  where  the  record 
itself  was  in  evidence. 

Evidence  —  Best  and  Secondary  Evidence  —  Publication  of  Ordi- 
nances.— In  an  action  for  injuries  at  a  crossing  in  a  town  from  being 
struck  by  a  train  alkged  to  h^ve  been  exceeding  the  speed  limit  fixed 
by  ordinance,  it  was  competent  for  the  town  clerk  to  testify  that 

♦For  the  authorities  in  this  series  on  the  question  what  evidence 
is  admissible  to  show  the  speed  of  a  train  or  car,  see  last  foot-note 
of  Mathiesen  v,  Omaha  St.  R  Co.  (Neb.),  11  R.  R.  R.  777,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  777,  where  all  those  preceding  it  are  collected; 
last  foot-note  of  Ressler  v.  Wabash  R.  Co.  (Iowa),  42  R.  R.  R.  724, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  third  foot-note  of  Parker  v.  Bos- 
ton &  M.  R.  R.  (Vt.),  41  R.  R.  R.  153,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
153. 
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and  may  all  be  considered  as  one  exception.  The  sixth  exception 
was  taken  to  the  refusal  to  allow  the  introduction  in  evidence  of 
the  photographs  mentioned. 

[1]  The  principle  involved  in  the  group  of  exceptions  above, 
was  considered  in  Brooke  v.  Winters,  39  Md.  509,  and  in  Mary- 
land, Del.  &  Va.  R.  R.  v.  Brown,  109  Md.  319,  71  Atl.  1005,  and 
its  application  has  been  frequently  discussed  in  the  various  courts 
of  this  country  under  varying  circumstances.  Without  repeat- 
ing here,  we  may  refer  to  what  was  quoted  in  R.  R.  v.  Brown, 
supra,  from  Wigmore  on  Evidence,  as  bearing  generally  upon 
the  subject.  Elliott,  in  his  work  on  Evidence,  vol.  1,  §  87,  re- 
ferring more  directly  to  the  precise  question  here  involved,  says: 
"Where  it  becomes  necessary  to  affect  those  charged  with  the 
duty  of  keeping  highways,  bridges  or  other  structures  in  a  safe 
condition,  or  of  keeping  only  competent  persons  in  their  service, 
with  notice  of  defects  or  unfitness,  or  where  the  question  is  as 
to  the  safety  or  availability  of  a  machine  or  contrivance  designed 
for  a  particular  purpose  or  for  practical  use,  evidence  is  admis- 
sible to  show  how  the  thing  served  when  put  to  the  use  for  which 
it  was  designed,  in  the  one  case,  or  that  occurrences  of  a  char- 
acter to  make  the  defect  or  incompetency  notorious  had  taken 
place,  in  the  other."  This  rule  is  illustrated  in  the  following 
cases,  among  numerous  others: 

Brewing  Co.  v,  Bauer,  50  Ohio  St.  560,  35  N.  E.  55,  40  Am. 
St.  Rep.  686,  where  in  an  action  for  injuries  to  an  employee 
while  operating  a  lift  or  elevator  which  it  was  his  duty  to  operate, 
evidence  was  admitted  showing  that  on  a  prior  occasion  the  ele- 
vator behaved  in  the  same  manner  as  when  he  was  injured,  as 
tending  to  show  some  vice  in  its  construction  or  defect  in  its 
maintenance,  rendering  its  operation  unreliable  and  dangerous, 
and  that  the  employer  knew,  or  should  have  known  of  this  fact. 
Myers  v.  Hudson  Iron  Co.,  150  Mass.  125,  22  N.  E.  631,  15  Am. 
St.  Rep.  176,  where  evidence  was  held  admissible  of  former  slips 
of  the  clutch  gear  designed  to  prevent  slipping,  by  which  slipping 
the  plaintiff  was  injured,  said  former  slippings  being  in  the  knowl- 
edge of  the  defendant. 

Pittsburgh  &  Ft.  Wayne  R.  W.  v.  Ruby,  38  Ind.  294,  10  Am. 
Rep.  Ill,  where  evidence  was  held  admissible  of  particular  acts 
of  carelessness  on  the  part  of  a  coservant  to  show  his  retention 
by  the  master  after  he  knew  of  his  carelessness. 

McCarragher  v.  Rogers,  120  N.  Y.  526,  24  N.  E.  812,  where 
in  an  action  for  an  injury  by  an  employee  because  a  piece  of 
machinery  he  was  operating  jumped  out  of  the  socket,  a  person 
previously  injured  at  the  same  machine  was  allowed  to  testify 
that  this  occurred  frequently  during  his  use  of  it.  And  to  the 
same  effect  are  Baker  v.  Hagey,  177  Pa.  128,  35  Atl.  705,  55  Am 
St.  Rep.  712,  and  Perry  v.  Machine  Co.,  70  Vt.  277,  40  Atl.  731. 

[2]     The  board  principle  underlying  all  these  cases,  is  well 
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stated  in  Brooke  v.  Winters,  39  Md.  508,  as  follows :  "The  rule 
that  excludes  facts  because  they  are  collateral,  does  not  apply  to 
facts  wherever  existing  if  they  may  afford  any  reasonable  pre- 
sumption as  to  the  matter  in  dispute.  Whether  they  are  facts 
before  or  after  the  suit,  they  are  admissible,  if  they  illustrate  or 
explain  the  question  in  issue."  One  important  qualification  of 
this  rule  is  that  the  time  must  not  be  too  remote,  and  in  this  re- 
spect we  think  the  evidence  admitted,  being  of  practically  con- 
tinuous behavior  of  the  bell,  comes  within  that  requirement  of 
the  rule. 

[3]  It  should  also  be  noted  that  in  all  such  cases,  it  will  be 
presumed  that  the  trial  court  did  its  duty  and  all  reasonable  pre- 
sumptions necessary  to  uphold  its  rulings  will  be  indulged.  1 
Elliott  on  Evidence,  §  127;  and  that  the  matter  should  be  re- 
garded as  in  the  discretion  of  the  trial  court,  unless  there  is  plain 
evidence  of  abuse  of  that  discretion.  There  is  no  such  evidence 
here  and  there  was  no  error  in  these  rulings. 

[4]  As  to  the  sixth  exception  relating  to  the  admissibility  of 
photographs  taken  some  time  after  the  accident  and  after  a  change 
of  seasons,  the  authorities  are  not  in  harmony. 

In  Dyson  7/.  N.  Y.  &  N.  E.  R.  R.,  57  Conn.  9,  17  Atl.  137,  14 
Am.  St.  Rep.  82,  Chief  Justice  Beardsley  said:  "The  picture 
represented  the  crossing  in  question  and  its  surroundings,  and 
presumably  the  court  below  found  it  was  a  correct  representation 
of  them.  The  change  in  the  appearance  of  the  locality  by  the 
falling  of  the  leaves  from  the  trees  was  of  course  open  to  ex- 
planation." 
^  In  Chicago  &  Eastern  111.  R.  R.  Co.  v,  Crose,  214  111.  602,  73 
X.  E.  865,  105  Am.  St.  Rep.  135,  the  court  said :  "Photographs 
offered  in  evidence  to  explain  a  transaction  are  only  competent 
when  they  are  shown  to  have  been  taken  so  as  to  correctly  ex- 
emplify the  actual  situation,  circumstances  and  surroundings  at 
the  time.  When  the  situation  and  surrounding  circumstances  are 
subject  to  change,  photogi:aphs,  to  be  of  any  value  as  evidence, 
must  be  shown  to  have  been  taken  at  the  time,  or  when  the  situ- 
ation and  surroundings  are  unchanged." 

In  the  case  before  use  certain  trees  which  were  referred  to  by 
the  driver  as  obstructing  the  vision,  and  which  were  in  leaf  at 
the  time  of  the  accident  in  June,  had  been  since  trimmed,  though 
only  in  the  tops,  and  there  had  been  a  fall  of  snow  when  the  pho- 
tograph was  taken.  It  is  not  possible  to  lay  down  a  general  rule 
as  to  what  changes  shall  req«ire  an  exclusion  of  photographic  rep- 
resentations of  the  locality,  but  the  trial  court  with  the  photo- 
graphs before  it,  and  the  witness  who  took  them,  ought  to  be  con- 
ceded some  discretion  in  admitting  or  rejecting  them,  and  we 
should  not  feel  warranted  in  reversing  this  judgment  upon  that 
ground,  without  clear  proof  that  injury  was  thereby  inflicted  upon 
the  defendant. 
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[5]  This  brings  u^to  the  rulings  on  the  prayers. 
.  It  conclusively  appears  ^rom.  the  evidence  that  the  automatic 
electric  bell  had  been  almost  continuously  out  of  order  for  some 
time  before  the  accident ;  that  it  could  not  be  relied  on  for  the 
purpose  for  which  it  was  provided,  and  that  this  was  well  known 
to  the  driver  at  and  before  the  time  of  the  accident.  His  own 
evidence  shows  he  knew  that  when  the  bell  was  silent,  this  gave 
no  assurance  of  safety,  and  that  its  ringing  was  no  certain  indi- 
cation of  danger. 

The  situation,  therefore,  as  to  him,  was  the  same  as  if  a  bdl 
had  never  been  placed  there,  except  that  his  knowledge  of  the 
untrustworthiness  of  the  bell  when  he  heard  it  ringing  as  he  ap- 
proached the  track  and  later  drove  on  it,  demanded  special  care 
and  caution  on  his  part  to  look  and  listen  for  the  danger  of  which 
the  track  itself  was  a  warning. 

[6]  The  defendant's  third  prayer,  which  was  refused,  asked 
that  the  jury  be  instructed  "that,  from  the  uncontradicted  evi- 
dence in  the  case,  the  driver  of  the  plaintiff's  wagon  was  guilty 
of  negligence  directly  contributing  to  the  accident  complained  of, 
and  therefore  their  verdict  must  be  for  the  defendant."  There 
is  evidence  strongly  suggesting  that  he  was  asleep  in  his  seat 
when  he  drove  on  the  track,  until,  as  he  expressed  it,  "he  saw  the 
headlight  right  on  top  of  him,"  but  he  denied. that  he  had  been 
or  was  asleep,  though  he  would  not  deny  that  his  head  was  down 
and  his  hands  dropped.  If  this  were  the  only  basis  of  that  prayer 
it  could  not  be  granted,  because  that  remains  a  disputed  fact  for 
the  jury.  But  that  is  not  the  only,  nor  is  it  the  real,  basis  of  the 
prayer.  The  uncontradicted  testimony  of  Mr.  Layng,  the  drafts- 
mart  of  the  blueprint,  is  that  when  a  car  coming  from  Baltimore 
is  600  feet  from  the  crossing  the  light  is  thrown  plainly  on  the 
road  on  which  Forrester  was  driving  at  a  point  127  feet  from  the 
crossing,  and  the  uncontradicted  testimony  of  the  plaintiff.  Mr. 
Beasley,  is  that  the  driver  when  10  feet  from  the  track  should 
have  seen  the  headlight  itself  450  feet  from  the  crossing,  as  there 
was  nothing  to  obstruct  his  view. 

The  driver  himself  testified  that  if  the  car  was  going  to  stop 
at  the  station  he  was  sure  it  could  not  have  traveled  round  the 
curve  at  the  rate  20  miles  an  hour,  to  the  crossing,  before  he  got 
over  the  track,  and  the  testimony  is  uncontradicted  that  the  car 
was  going  to  stop  at  the  station.  The  driver  says  he  heard  no 
whistle  or  signal,  and  no  noise  of  an  approaching  car,  but  there 
is  no  contradiction  of  the  testimony  that  repeated  signals  were 
given,  nor  of  the  fact  that  there-were  two  cars  on  in  the  dead  of 
night. 

[7]  It  has  been  repeatedly  held  in  this  state  that  when  one  who 
can  see  and  hear,  says  he  looked  and  listened,  but  did  not  see  or 
hear  an  object  which  if  he  had  really  looked  and  listened,  he  must 
have  seen  or  heard,  such  testimony  is  unworthy  of  consideration 
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(Helm's  Case,  84  Md.  515,  36  Atl.  119,  36  L.  R.  A.  215;  Me- 
dairy's  Case,  86  Md.  174,  37  Atl.  796;  Rof^ing's  Case,  96  Md. 
80,  53  Atl.  672;  Phillip's  Case,  104  Md.  458,  65  Atl.  422) ;  and 
this  is  now  declared  in  1  Elliott  on  Evidence,  §  127,  to  be  the 
general  rule.  We  cannot  escape  the  conclusion  that  this  prayer 
should  have  been  granted,  and  this  renders  it  unnecessary  to 
consider  the  rulings  on  any  of  the  other  prayers,  except  those  of 
the  plaintiff  which  it  follows  should  have  been  refused. 

Judgment  reversed,  without  awarding  a  new  trial,  costs  above 
and  below  to  be  paid  by  the  appellee. 


Dupree  v,  Wabash  R.  Co. 

(Supreme  Court  of  Iowa,  June  7,  1912.) 
[136  N.  W.  Rep.  695.] 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence. 

— One  who,  though  almost  totally  deaf,  walks  on  a  railroad  track,  is 
guilty  of  gross  negligence. 

Railroads— Right  to  Assume  That  Person  Will  Avoid  Injury.*^— 
An  engineer,  seeing  a  trespasser  on  the  track,  has  the  right  to  as- 

*See  first  foot-note  of  Morton  v.  Southern  R.  Co.  (Va.),  41 
R.  R.  R.  758,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  758;  second  head- 
note  of  Plinkiewisch  v.  Portland  R.,  etc.,  Co,  (Ore.),  40  R.  R. 
R.  788,  63  Am.  &  Eng.  R.  Cas.,  N.,  S.,  788;  second  foot-note 
of  Exum  V,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),.  40  R.  R. 
R.  460,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  Levy  v,  Houghton 
County  St.  R.  Co.  (Mich.),  40  R.  R.  R.  1,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  1;  Norfolk,  etc.,  R.  Co.  v,  Overton's  Adm'r  (Va.),  39  R.  R.  R. 
271,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  271;  second  foot-note  of  Adams 
z\  Arkansas,  etc.,  R.  Co.  (La.),  39  R.  R^  R.  254,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  254;  Murray  v.  Southern  R.  Co.  (Ky.),  38  R.  R.  R.  669, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  669  (right  of  track  hands  in  charge  of 
such  car  to  presume  that  trespasser  on  track  would  get  out  of  the 
way  of  the  car);  Neary  v.  Northern  Pac.  R.  Co.  (Mont.),  38  R.  R.  R. 
100,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  100  (engineer's  right  to  presume 
that  person  on  track  will  heed  usual  warnings,  and  take  a  place  of 
safety);  Illinois  Cent.  R.  Co.  v.  Comfort  (Miss.),  38  R.  R.  R.  732, 
61  Am.  &  Eng.  R.  Cas..  N.  S.,  732  (right  of  engineer  to  assume  that 
flagman  near  track  will  move  out  of  path  of  train);  United  Rys., 
etc.,  Co.  V.  Ward  (Md.),  38  R.  R.  R.  67,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  67  (motorman's  right  to  assume  that  person  he  saw  approaching 
track  would  stop  and  let  car  pass,  erroneous  instructions  as  to);  first 
foot-note  of  Southern  Ry.  Co.  v.  Smith  (Ala.),  33  R.  R.  R.  446,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  446,  where  all  the  preceding  authorities 
in  this  series  on  the  subject  of  the  right  to  presume  that  children  will 
avoid  danger  from  trains  and  street  cars,  etc..  are  collected;  Illinois 
Cent.  R.  Co.  v.  Dupree  (Ky.),  37  R.  R.  R.  88.  60  Am.  &  Eng.  R.  Cas., 
N.  S.,  88  (right  of  trainmen  to  presume  that  child  near  crossing 
will    remain   in   a   place   of   safety);    Denver   City   Tramway   Co.    v. 
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thereof,  and  that  he  was  prevented  from  looking  by  the  unex- 
pected action  of  both  teams.  It  was  an  emergency,  then,  that 
prevented  his  looking  for  the  train  at  the  point  two  or  three  rods 
from  the  track,  and  this  emergency  was  undoubtedly  caused  by 
his  own  negligent  act  in  driving  so  close  to  a  dangerous  place 
without  looking  for  the  train.  It  is  a  general  rule  that,  where  an 
emergency  is  brought  about  by  the  person  injured  negligently 
placing  himself  in  a  position  of  peril,  he  cannot  recover.  29  Cyc. 
522,  and  cases  cited. 

[8]  Appellee's  contention  that  the  doctrine  of  last  dear  chance 
should  be  applied  here  cannot  be  sustained.  The  engineer  did 
see  the  plaintiff  when  he  was  eight  or  ten  rods  east  of  the  track, 
it  is  true,  but  he  had  the  right  to  suppose  that  plaintiff  would  ex- 
ercise reasonable  care  and  not  drive  onto  the  track  ahead  of  the 
train,  and,  when  he  discovered  that  he  did  not  intend  to  stop,  it 
was  then  too  late  to  prevent  the  collision.  Wilson  v.  Illinois  Cen- 
tral R.  Co.,  supra. 

For  the  reasons  pointed  out,  the  court  should  have  directed  a 
verdict  for  the  defendant.    The  case  is  therefore  reversed. 

Reversed. 


United  Rys.  &  Electric  Co.  of  Baltimore  v.  Durham. 

(Court  of  Appeals  of  Maryland,  Jan.  11,  1912.) 

[83   Atl.   Rep.   154.] 

Street  Railroads — Injuries  to  Person  on  Track — Excessive  Speed* 
— Though  a  car  of  a  street  railway  company  which  caused  an  injury 
to  one  crossing  its  track  was  going  at  an  excessive  speed,  there  can 
be  no  recovery  on  that  ground,  unless  it  was  the  proximate  cause  of 
the  injury. 

Street  Railroads — Injuries  to  Persons  on  Track — Contribtttory  Neg- 
ligence.t — Where   plaintiff  stopped   his   wagon   about  25  or  30  feet 

♦For  the  authorities  in  this  series  on  the  question  whether  the  vio- 
lation of  an  ordinance  limiting  the  speed  of  trains  or  street  cars  is 
negligence,  see  foot-note  of  Mathiesen  v,  Omaha  St.  R.  Co.  (Kcb.). 
11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777,  where  all  those 
preceding  it  are  collected;  last  foot-note  of  Southern  R.  Co.  v.  Hans- 
borough  (Va.),  28  R.  R.  R.  1,  51  Am.  &  Eng.  R.  Cas..  N.  S..  1;  third 
foot-note  of  Russell  v.  Oregon  R.  &  Nav.  Co.  (Ore.),  33  R.  R.  R- 
497,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  497. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  his  contributory  negligence  and  negligence  with  respect  to 
the  speed  of  the  train  which  struck  person  at  crossing,  see  foot-note 
of  Thomas  v.  Central  of  Georgia  Ry.  Co.  (Ga.).  18  R.  R.  R.  m.  *1 
Am.  &  Eng.  R.  Cas.,  N.  S.,  191,  where  all  those  preceding  it  are  col- 
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from  the  crossing  of  a  street  railway  to  let  a  north-bound  car  pass, 
but  neglected,  as  he  approached  the  second  track,  to  look  and  listen 
for  a  south-bound  car,  the  curtains  on  his  wagon  being  up,  he^was 
g^uilty  of  contributory  negligence  as  a  matter  of  law,  and  could  not 
recover  for  injuries  resulting  from  a  collision,  even  though  the  south- 
bound car  was  going  at  an  excessive  rate  of  speed;  his  view  being 
clear  for  over  300  feet. 

Street  Railroads — Injuries  to  Persons  on  Track.} — Where  those  in 
charge  of  a  street  car  saw  plaintiff  before  he  got  on  the  track  and 
the  car,  which  was  going  swiftly,  was  visible  for  300  feet,  they  had 
the  right  to  assume  that  he  would  stop  in  a  place  of  safety,  and 
not  attempt  to  cross  in  front  of  a  car. 

Appeal  from  Circuit  Court,  Baltimore  County;  Frank  L  Dun- 
can, Jucjge. 

Action  by  William  Durham  against  the  United  Railways  & 
Electric  Company  of  Baltimore.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  P^rce,  Burke, 
Thomas,  Pattison,  Urner,  and  Stockbridge,  JJ. 

/.  Pembroke  Thorn  and  Joseph  C,  France,  for  appellant. 
D,  G.  Mcintosh,  for  appellee. 

Briscoe,  J.  It  is  not  necessary  to  determine  all  of  the  ques- 
tions raised  by  the  record  on  this  appeal,  because,  in  the  view  we 
take  of  the  case,  we  are  of  opinion  that  the  court  below  com- 
mitted an  error  in  rejecting  the  defendant's  third  prayer,  which 
is  as  follows:  "The  defendant  prays  the  court  to  instruct  the 
jury  that,  under  the  pleadings  and  evidence  in  this  case,  there  is 
no  evidence  legally  sufficient  to  entitle  the  plaintiff  to  recover  and 
their  verdict  must  be  for  the  defendant." 

The  suit  was  brought  by  the  appellee  against  the  United  Rail- 
ways &  Electric  Company  of  Baltimore  City,  a  corporation,  and 
the  defendant,  in  the  court  below,  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  driving  his  market  wagon 
with  a  team  of  mules  along  Willow  avenue,  a  public  road  in 
Baltimore  county,  near  the  city  limits.  The  plaintiff  on  the  15th 
of  October,  1909,  the  night  of  the  accident,  was  driving  up  Wil- 
low avenue  to  the  York  road,  in  a  covered  wagon  drawn  by  two 
mules,   and  it  was  in  attempting  to  cross  the   railroad  tracks  at 

lected;  first  foot-note  of  DuBose  v.  New  Orleans,  etc.,  Co.  (La,),  37 
R.  R.  R.  262,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  262;  last  foot-note  of 
Illinois  Cent.  R.  Co.  v.  Dupree  (Ky.),  37  R.  R.  R.  88,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  88;  last  paragraph  of  first  foot-note  of  Illinois  Cent. 
R.  Co.  V,  Sumrall  (Miss.),  35  R.  R.  R.  585,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  585;  last  head-note  of  Rouse  v.  Michigan  United  Rys.  Co. 
<Mich.),  35  R.  R.  R.  289,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  289. 
JSee  last  foot-note  of  preceding  case. 
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the  intersection  of  Willow  avenue,  the  terminal  of  the  York  road, 
and  the  turnpike  that  the  accident  occurred.  At  this  point  the 
Yofk  road  runs  north  and  south,  and  Willow  avenue  enters  it 
from  the  east,  and  the  plaintiff  at  the  time  of  the  accident  was 
coming  west  on  Willow  avenue. 

The  plaintiff's  account  of  the  accident,  as  stated  in  his  testi- 
mony, is  as  follows :  "The  last  stop  I  made  that  evening  was  at 
Mr.  Long's  on  the  York  road,  and,  just  about  the  time  I  left 
there,  I  asked  him  the  time  of  the  day,  and  he  said  it  was  10 
minutes  past  7.  It  was  a  dark  night ;  so  I  came  up  Willow  ave- 
nue, around  up  Willow  avenue  to  the  York  road,  to  the  railroad. 
When  I  first  got  to  the  railroad,  there  was  a  car  coming,  going 
to  Towson,  ringing  the  bell.  I  stopped,  so  did  the  car  stop,  and 
let  off  some  passengers,  and,  when  it  started,  I  looked  down  the 
track.  It  was  about  the  time  of  the  evening  when  the  x:ars  run 
a  little  thick.  I  looked  down  the  track,  and  saw  no  cars  coming 
down  the  track.  I  looked  up  the  track,  and  didn't  see  any  ars 
coming,  and  then  I  started  across.  When  I  pulled  up  on  the  first 
track  I  looked  up  the  track  again.  I  saw  no  car,  and  I  didn't 
look  any  more  until  I  got  on  this  other  track.  I  didn't  drive  fast 
I  had  a  right  heavy  wagon  and  in  the  neighborhood  of  1,000 
pounds  in  it.  I  saw  the  car  about  six  or  eight  feet  from  me  be- 
fore it  struck  me.  That  is  the  last  thing  I  remember.  WTien 
the  car  struck  me,  I  didn't  even  fe^l  the  shock  of  the  car  or  any- 
thing of  the  kind."  On  cross-examination  he  testified  that  he 
had  traveled  on  the  same  road  as  on  the  evening  of  the  accident 
for  about  20  years,  and  ever  since  he  was  18  years  old,  and  that 
the  car  was  six  or  eight  feet  from  him)  when  he  first  saw  it.  "Q. 
You  kept  looking  to  see  whether  the  car  was  coming?  A.  No; 
I  looked  the  first  time,  until  I  looked  the  second  time.  Then  I 
saw  the  car  was  on  me.  Q.  When  you  looked  the  second  time, 
the  car  was  on  you?  A.  Yes,  sir.  Q.  Then  you  looked  before 
you  got  on  the  north-bound  track  and  looked,  did  you  ?  A.  Yes, 
sir.  Q.  The  next  time  you  looked  the  car  was  on  you  ?  A.  I  was 
on  the  north-bound  track  when  I  looked  up  the  track.  I  saw  the 
car  was  not  coming  down.  I  didn't  see  it  when  I  looked  the  first 
time,  but,  when  I  looked  again,  the  car  was  right  on  me  about  six 
or  eight  feet  from  me."  He  further  testified  that  the  curtains  of 
the  wagon  were  down,  that  he  was  driving  in  a  slow  walk,  and  he 
supposed  this  obstructed  the  view,  as  it  tore  the  curtain  **right  off 
when  I  went  through."  There  was  evidence  that  one  could  see 
a  long  distance  up  the  track,  but,  if  a  car  was  coming  up  and  one 
going  down  ahead  of  it,  you  could  not  see  the  car  coming  down. 
There  was  also  evidence  to  the  effect  that  the  headlight  and  all 
the  lights  inside  of  the  south-bound  car  were  burning,  but  there 
was  no  light  upon  the  wagon  driven  by  the  plaintiff.  The  motor- 
man  testified  that  he  did  not  see  the  wagon  and  team  until  within 
30  or  40  feet  of  it,   and  used  every  effort  to  stop  the  car  and 
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prevent  the  accident,  when  he  discovered  the  situation  of  the 
plaintiff. 

[1]  The  evidence  as  to  the  excessive  speed  of  the  car  at  the 
time  of  the  accident  is  not  very  definite,  but  unless  the  improper 
speed  was  the  direct  and  proximate  cause  of  the  injury,  and  that 
the  injury  would  not  have  occurred  but  for  the  excessive  speed, 
there  could  be  no  recovery  upon  this  ground.  P.  W.  &  B.  R.  R. 
V.  Stebbing,  62  Md.  517;  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228, 
4  Sup.  Ct.  369,  28  L.  Ed.  410;  B.  &  O.  R.  R.  Co.  v.  State,  62  Md. 
479,  SO  Am.  Rep.  233. 

[2,  3]  Upon  the  proof  we  think  this  is  a  clear  case  of  contribu- 
tory negligence  upon  the  part  of  the  plaintiff,  and  there  is  noth- 
ing in  the  record  to  take  it  out  of  the  operation  of  the  rules  and 
principles  established  by  this  court  in  Meidling's  Case,  97  Md. 

77,  54  Atl.  612,  McNab's  Case,  94  Md.  728,  51  Atl.  421,  Man- 
fuso's  Case,  102  Md.  257,  62  Atl.  754,  Hatcher's  Case,  103  Md. 

78,  63  Atl.  214,  Brehm's  Case,  114  Md.  302,  79  Atl.  592,  Hickox's 
Case,  104  Md.  659,  65  Atl.  434,  and  Winters  Case,  115  Md.  69, 
80  Atl.  651.  While  the  plaintiff  in  this  case  stopped  his  wagon 
about  25  or  30  feet  from  the  crossing  in  order  to  permit  the 
north-bound  car  to  pass,  he  neglected  as  he  approached  the  sec- 
ond track  to  use  that  care  and  caution  required  of  him ;  that  is, 
to  continue  to  look  until  the  south-bound  track,  the  real  point  of 
danger,  was  reached.  If,  as  the  proof  shows,  he  drove  to  the 
second  track  where  his  view  was  obstructed  by  the  south-bound 
car  which  had  just  passed,  and  proceeded  in  the  manner  testified 
to  by  him  to  drive  across  the  second  track,  on  a  dark  night,  with 
no  light  on  his  wagon  and  with  curtains  down,  he  was  guilty  of 
negligence  directly  contributing  to  the  accident. 

In  Manfuso  z/.  Western  Md.  R.  Co.,  102  Md.  257,  62  Atl.  754, 
it  is  said  by  the  settled  law  of  this  state  certain  well-defined  and 
imperative  duties  are  imposed  upon  persons  before  they  make 
the  attempt  to  cross  the  tracks  of  a  railroad  company.  They  are 
bound  under  all  circumstances  to  look  and  listen  for  approach- 
ing trains,  and,  if  the  crossing  is  one  of  more  than  ordinary  dan- 
ger and  the  view  of  the  tracks  is  obstructed  at  or  near  the  place 
of  crossing,  it  is  the  duty  of  the  traveler  to  stop,  look,  and  listen 
before  he  attempts  to  cross,  and  if  a  person  neglects  these  nec- 
essary precautions,  and  in  consequence  of  such  neglect  is  injured 
by  the  collision  with  a  passing  train,  he  will  be  held  to  have  con- 
tributed by  his  own  negligence  to  the  occurrence  of  the  accident, 
and  will  not  be  allowed  to  recover  for  any  injury  he  may  have 
sustained.  In  Winter  v.  United  Rys.  Co.,  115  Md.  69,  80  Atl. 
651,  we  said:  "The  driver,  when  he  halted  at  the  north-bound 
gutter,  was  in  a  place  of  safety,  and,  if  he  had  then  exercised 
such  reasonable  care  as  might  be  expected  of  an  ordinarily  pru- 
dent driver,  and  waited  for  a  few  seconds  until  the  west-bound 
car  had  gone  far  enough  on  its  way  to  uncover  the  view  of  the 
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street  for  a  reasonable  distance  west,  he  would  have  seen  the 
east-coming  Madison  avenue  car,  and  could  easily  have  allowed 
it  also  to  pass  before  attempting  the  crossing  and  thus  have  pre- 
vented the  collision.  *  *  *  »»  Jn  Hatcher  v,  McDermot,  103 
Md.  78,  63  Atl.  214,  we  held  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  for  crossing  an  electric  railway  on  a  public 
crossing  without  having  again  stopped,  looked,  and  listened  for 
a  car,  after  he  left  a  point  about  one  hundred  and  thirty  feet 
distant  from  the  crossing,  where  he  did  stop,  look,  and  listen,  but 
where  his  view  was  obstructed  to  some  extent. 

In  the  case  at  bar  the  plaintiff  was  familiar  with  the  crossing 
and  the  surroundings  because  he  stated  that  he  had  traveled  the 
route  for  about  20  years.  If  he  had  stopped,  looked,  and  lis- 
tened, before  attempting  to  cross  the  second  track,  after  the 
north-bound  car  had  passed,  he  could  npt  fail  to  have  seen  or 
heard  the  approach  of  the  car  in  time  to  have  avoided  the  acci- 
dent. He  had  an  unobstructed  view  of  over  300  feet  up  the 
south-bound  track,  to  have  seen  the  approach  of  the  car,  with 
full  headlight,  and  all  the  inside  lights  burning  brightly,  had  he 
stopped  and  looked.  In  Sparr  v.  United  Rys.  Co.,  114  Md.  320, 
79  Atl.  585,  it  is  said:  "It  is  apparent  that,  if  he  had  looked  be- 
fore entering  upon  the  track  of  the  railway,  he  would  have  seen 
the  car  approaching,  and,  if  he  did  look  and  did  see  the  car,  he 
was  guilty  of  negligence  in  attempting  to  cross  in  front  of  it. 
If,  on  the  other  hand,  he  did  not  see  the  car,  it  must  have  been 
because  he  did  not  look,  and  it  was  negligence  on  his  part  to  ven- 
ture to  cross  the  track  without  observing  the  precaution  of  look- 
ing to  see  if  a  car  was  coming.  Even  if  those  in  charge  of  the 
car  saw  the  appellant  before  he  got  on  the  track,  they  had  a  right 
to  assume  that  he  would  stop  in  a  place  of  safety,  and  not  at- 
tempt to  cross  in  front  of  the  car."  And  to  the  same  effect  are 
the  cases  of  McNab  v,  Rys.  Co.,  94  Md.  719,  51  Atl.  421,  and 
Keying  v.  United  Rys.  Co.,  100  Md.  281,  59  Atl.  667. 

Assuming,  then,  in  this  case,  there  was  some  evidence  of  ex- 
cessive speed  or  negligence  on  the  part  of  the  appellee,  there  is 
no  evidence  to  show  that  it  has  any  causal  connection  with  the 
accident  itself,  or  showing  that  the  injury  was  the  direct  conse- 
quence of  such  excessive  speed.  As  was  said  by  this  court  in 
Keying  z^.  Railways  Co.,  100  Md;  281,  59  Atl.  667,  if  the  plaintiff 
was  guilty  of  contributory  negligence,  the  question  of  n^ligcnce 
vel  non  on  the  part  of  the  defendant  becomes  immaterial ;  for  if 
there  was  no  negligence  on  its  part  there  can  be  no  recovery,  and 
if  there  was,  the  same  result  would  follow  because  of  the  plain- 
tiff's contributory  negligence.  In  the  present  case  the  evidence 
shows  that  the  plaintiff's  negligence  was  the  last  and  final  negli- 
gent act,  and  it  becomes  unnecessary  to  discuss  further  this 
branch  of  the  case.  Keying  v.  Railways  Co.,  100  Md.  281,  59 
Atl.  667;  P.  W.  &  B.  R.  R.  Co.,  v.  Stebbing,  62  Md.  517;  C.  & 
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P.  R.  R.  Co.  V.  State,  73  Md.  77,  20  Atl.  785,  25  Am.  St.  Rep. 
571;  McNab  v.  Railways  Co.,  94  Md.  729,  51  Atl.  421;  Philips 
V,  W.  &  R.  Ry.  Co.,  104  Md.  455,  65  Atl.  422,  10  Ann.  Cas.  334. 

Being  of  opinion  that  the  plaintiff  in  this  case  was  guilty  of 
contributory  negligence,  and  that  the  case  should  have  been  with- 
drawn from  the  jury  on  that  ground,  the  judgment  will  be  re- 
versed, and,  as  there  can  be  no  recovery,  a  new  trial  will  not  be 
awarded. 

Judgment  reversed,  without  a  new  trial,  with  costs. 


Cook  v.  Louisiana  &  N.  W.  R.  Co. 

(Supreme   Court   of   Louisiana,   April   22,   1912.      Rehearing   Denied 

June  4,  1912.) 
[58  So.  Rep.  767.] 

Railroads — Injuries  to  Infant  on  Track.* — Where  a  boy  nine  years 
of  age  -  and  of  average  intelligence,  without  looking  or  listening, 
steps  on  a  railroad  track  immediately  in  front  of  an  advancing  loco- 
motive, he  is  guilty  of  contributory  negligence. 

Railroads — Accident  at  Crossing.f — Trainmen  have  a  right  to  be- 
lieve that  a  person  approaching  the  railroad  track  will  exercise  his 
senses  of  sight  and  hearing  so  as  to  perceive  the  approaching  train 
in  time  to  avoid  all  accidents. 

(Syllabus  by  the  Court.) 

Appeal  from  Third  Judicial  District  Court,  Parish  of  Bien- 
ville; B.  P.  Edwards,  Judge. 

Action  by  J.  M.  Cook  against  the  Louisiana  &  Northwest 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

John  A.  Richardson,  for  appellant. 
/.  £.  Reynolds,  for  appellee. 

Land,  J.     Plaintiff    sued  for  damages  for    personal  injuries 

♦For  the  authorities  in  this  series  showing  whether  children  were, 
or  were  not,  guilty  of  contributory  negligence,  see  first  foot-note  of 
Poland  V.  Union  R.  Co.  (R.  L),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  648,  where  all  those  preceding  it  are  collected;  last  para- 
graph of  second  foot-note  of  Cahill  v.  Stone  &  Co.  (Cal.),  29  R.  R. 
R.  762,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  762;  Casey  v,  Boston  Elevated 
Ry.  Co.  (Mass.),  29  R.  R.  R.  245,  52  Am.  &  Eng.  R  Cas,  N.  S.,  245. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  children  for  their  own  safety,  see  first  foot-note  of 
preceding  case. 

tSee  last  foot-note  of  preceding  case. 
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sustained  by  his  minor  son,  Asa,  aged  nine  years,  who  while 
walking  on  the  track  of  the  defendant  company  was  struck  by 
a  locomotive.  The  boy  lost  his  little  toe  and  the  flesh  was  torn 
from  the  bottom  of  his  foot.  From  a  judgment  in  favor  of  the 
plaintiff  for  $1,000,  the  defendant  has  appealed. 

According  to  his  own  testimony  the  boy  walked  from  a  tram- 
way onto  the  track  of  the  railroad  immediately  in  front  of  the 
locomotive  which  was  pulling  a  freight  train,  and  did  not  stop, 
look,  or  listen  before  going  on  the  track. 

His  testimony  reads  as  follows,  to  wit: 

*'Q.  Asa,  do  you  remember  where  you  were  when  you  got 
your  foot  hurt? 

"A.   On  the  main  line. 

'*Q.  Of  what  railroad — what  was  the  name  of  the  railroad- 
do  you  know? 

"A.    No,  sir. 

"Q.  How  close  were  you  to  the  mill,  were  you  opposite  to  the 
mill  when  you  got  hurt? 

**A.    I  don't  know  that. 

"Q.  Where  were  you  the  first  time  that  you  knew  that  you 
were  hurt? 

"A.    I  was  up  to  the  office. 

**Q.    Who  picked  you  up,  Asa? 

"A.    I  don't  know  that. 

"Q.  On  which  side  of  the  track  did  you  fall  off  when  you  were 
hit  by  the  train,  the  side  next  to  the  mill  or  office  of  the  com- 
pany? 

"A.   I  think  I  was  on  the  side  next  to  the  mill. 

"Q.  Did  you  hear  any  train  coming  behind  you  before  you 
were  hit? 

"A.    No,  sir. 

**Q.  Did  you  know  anything  about  the  train  being  anywhere 
before  you  were  hit? 

"A.    No,  sir. 

*'Q.    Did  you  hear  any  bell  or  whistle? 

';;A.    They  didn't  whistle." 

Cross-examined : 

"Q.  Asa,  you  had  been  carrying  your  father's  dinner  doisTi 
there,  had  you  not? 

*'A.    Yes,  sir. 

*'Q.  You  had  been  down  there  a  good  many  times  before  that. 

**A.    Yes,  sir. 

**Q.  Your  father  and  mother  lived  up  in  that  direction  that 
the  mill  road  runs,  don't  they? 

**A.    No,  sir. 

"Q.  Which  way  did  you  come  when  your  mother  gave  )'^^ 
your  father's  dinner  to  carry? 

"A.   I  come  up  the  log  road. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        609 

« 

Cook  V.  Louisiana  &  N.  W.  R.  Cj 

"Q.  You  come  right  up  the  log  road  and  went  on  the  main 
line? 

"A.    Yes,  sir. 

"Q.   And  walked  up  a  little  piece  when  you  were  hit? 

"A.   Yes,  sir. 

**Q.   Did  you  hear  the  train  blow  before  you  were  hit? 

"A.    No,  sir. 

"Q.    Just  before  you  were  hit? 

"A.    I  didn^t  hear  it. 

"Q.    Didn't  the  train  whistle? 

"A.   No,  sir. 

*'Q.  Did  you  make  any  effort  to  jump  off  the  track? 

"A.    No,  sir. 

"Q.  Were  you  standing  still  or  walking,  had  your  face  down 
towards  the  mill,  and  when  you  walked  on  the  track  did  you  look 
north  to  see  if  any  cars  were  coming? 

"A.    No,  sir. 

"Q.   You  didn't  look  anywhere? 

*'A.    No,  sir. 

"Q.    You  just  walked  on  up  the  track? 

"A.   Yes,  sir." 

Why  the  boy  did  not  see  or  hear  the  train  is  not  explained  by 
the  evidence.  The  view  was  open,  and  the  train  was  running  at 
a  slow  speed.  The,  petition  alleges,  but  it  was  not  proved,  that 
the  boy  while  walking  along  the  track  was  met  by  a  vicious  dog 
which  he  drove  away,  and  shortly  afterwards  the  boy  was  run 
over  by  the  train. 

The  boy's  mother  had  cautioned  Jiim  "about  going  around  rail- 
roads," and  she  testified  that  he  was  old  enough  to  have  appreci- 
ated the  danger  if  he  had  seen  the  train. 

The  boy  was  on  the  left  side  of  the  railroad  track,  and  the 
engineer  could  not,  and  did  not,  see  hirti  until  he  stepped  on  the 
track  about  30  or  35  feet  in  front  of  the  locomotive.  The  fire- 
man testified  that  he  saw  the  boy  standing  between  the  log  road 
and  the  railroad  track  and  did  not  know  that  he  was  going  to  get 
on  the  track.  A  brakeman,  who  was  riding  on  the  pilot,  testified 
that  he  saw  the  boy  coming  towards  the  track  and  shouted  at 
him,  byt  the  boy  paid  no  attention  and  walked  onto  the  track 
and  stopped,  looking  the  other  way.  The  brakeman  further  tes- 
tified that,  when  the  locomotive  was  within  a  few  feet  of  the  boy, 
the  witness  jumped  up  and  ran  into  the  cab  and  found  that  the 
engine  had  been  reversed. 

•  [1]  The  boy  was  old  enough  to  be  guilty  of  contributory  neg- 
ligence. Lynch  z/.  Knoop,  118  La.  618,  43  South.  252,  8  L.  R.  A. 
(N.  S.)  480,  118  Am.  St.  Rep.  391,  10  Ann.  Cas.  807;  Wester- 
field  V.  Lewis  Bros.,  43  La.  Ann.  63,  9  South.  52.  The  boy  was 
also  intelligent  enough  to  appreciate  the  danger  of  walking  on 
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a  railroad  track.  It  was  his  own  fault  that  he  did  not  see  the 
danger  in  time  to  avoid  the  accident. 

[2]  The  trainmen  had  the  right  to  believe  that  the  boy  would 
exercise  his  senses  and  would  stop  short  of  the  track.  Shulte  r. 
Railroad  Co.,  44  La.  Ann.  511,  11  South.  811. 

When  the  boy  manifested  his  intention  of  stepping  on  the  rail- 
road track,  it  was  too  late  to  avert  the  collision. 

It  is  therefore  ordered  that  the  judgment  below  be  reversed, 
and  it  is  now  ordered  that  plaintiff's  suit  be  dismissed,  with  costs. 


Chesapeake  &  O.  Ry.  Co.  v,  Montjoy's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  May  10,  1912.) 
[146  S.  W.  Rep.  371.] 


Railroads — Actions  for  Injuries — Instructions — Discovered  Peril' 
— In  an  action  for  the  death  of  a  trespasser,  struck  by  a  train,  where 
the  evidence  showed  contributory  negligence,  but  also  that  the  en- 
gineer, after  discovering  deceased's  peril,  increased  the  speed  of  tht 
train,  the  denial  of  a  peremptory  instruction  and  of  a  special  instrac- 
tion,  relieving  the  railroad  company  from  liability  if  deceased  was 
guilty  of  contributory  negligence,  was  proper. 

Trial  —  Instructions  —  Evidence.t — Where  the  uncontradicted  evi- 
dence showed  that  a  trespasser^  struck  by  a  train,  saw  the  train  in 
time  to  get  off  the  track,  the  submission,  as  ground  for  recovery, 
of  defendant's  negligence  in  failing  to  ring  a  bell  or  sound  a  whistle 
was  error. 

■Railroadii — Actions  for  Injuries — Instructions. — An  instruction  that. 
i^  an  engineer,  after  discovering  a  trespasser's  peril,  failed  to  slacken 
speed  or  stop  the  train,  the  railroad  company  was  liable  for  the 
trespasser's  death  was  error,  since  it  placed  the  absolute  duty  of 
stopping  the  train  on  the  engineer,  regardless  of  his  ability  to  do  so. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  combineil 
effect  of  contributory  negligence  and  negligence  after  discovery  of 
plaintiffs  peril,  see  last  paragraph  of  foot-note  of  Harrington  r. 
Los  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas. 
N.  S.,  191,  where  all  those  preceding  it  are  collected;  last  foot-note 
of  Underwood  v.  Old  Colony  St.  Ry.  Co.  (R.  I.),  42  R.  R.  R.  335, 65 
Am.  &  Eng.  R.  Cas.,  N.  S.,  336;  second  foot-note  of  Welch  v.  Tri- 
City  Ry.  Co.  (Iowa),  37  R  R.  R.  398,  60  Am.  &  Eng.  R  Cas.,  N 

tSee  second  foot-note  of  Gosa  v.  Southern  R  (S.  Car.),  11  R.  R- 
R.  693,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693,  where  all  the  authorities 
on  the  subject  in  this  series,  preceding  it,  are  collected;  last  foot- 
note of  Elliott  V.  New  York,  etc.,  R.  Go.  (Conn.),  42  R  R  R.  715. 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  715. 
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Railroads — Actions  for  Injuries — Instructions. — In  an  action  for 
the  death  of  a  tresspasser,  who  was  struck  by  a  train,  where  the  evi- 
dence shows  that  he  saw  the  train,  but  failed  to  get  off  the  track, 
and  tends  to  show  that,  after  discovering  his  peril,  the  engineer  in- 
creased the  speed  of  the  train,  the  court  should  charge,  that  if,  after 
discovering  the  trespasser  on  the  track,  the  engineer  failed  to  use 
ordinary  care  in  the  exercise  of  all  reasonable  means  at  his  command, 
consistent  with  the  safety  of  the  train,  to  avoid  injuring  him,  and 
if  by  reason  of  such  failure  the  trespasser  lost  his  life,  plaintiff  is 
entitled  to  recover,  but  that,  unless  the  jury  find  that  the  engineer 
failed  to  use  ordinary  care,  they  should  find  for  defendant. 

Railroads — Injuries  to  Persons  on  Track — Care  Required  as  to 
Trespas8ers4 — An  engineer  has  a  right  to  assume  that  a  trespasser 
on  the  track,  who  sees  an  approaching  train,  will  use  ordinary  care 
for  his  own  safety;  and  he  is  only  required  to  take  such  precautions 
to  avoid  injuring  him  as  might  be  expected  of  a  man  of  ordinary 
prudence  in  his  situation,  acting  on  that  assumption. 

Appeal  from  Circuit  Court,   Bath  County. 

Action  by  James  Montjoy's  administrator  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed  and  remanded. 

Shelby  &  Shelby,  of  Lexington,  Lewis  Apperson,  of  Mt. 
Sterling,  and  H,  C  Gudgell,  of  Owingsville,  for  appellant. 

Nesbitt  &  Thomas,  of  Mt.  Sterling,  for  appellee. 

Miller,  J.  James  Montjoy,  a  section  hand  in  the  service  of 
appellant,  was  struck  and  killed  in  front  of  the  depot  at  Olympia 
station,  in  Bath  county,  on  December  23,  1909,  by  west-bound 
express  train  No.  23,  as  it  passed  that  station,  between  3  and  4 
o'clock  in  the  afternoon.  He  had  been  at  work  during  the  morn- 
ing of  that  day  on  what  is  known  as  the  "Rose  Run  Mine"  track, 
which  branches  off  from  the  main  line  of  appellant's  road  about 
a  half  mile  east  of  Olympia,  and  leads  to  the  ore  mine  of  the 
Rose  Run  Mining  Company  situated  north  of  the  railroad. 
About  3  o'clock,  he  took  a  railroad  tricycle,  against  the  protest 
of  his  superior,  and  rode  down  the  spur  track  about  a  mile  and 
a  half,  where  it  joined  appellant's  main  tratk.  He  there  trans- 
ferred the  tricycle  to  the  main  track,  with  the  assistance  of  Mc- 
Carty,  and  started  westwardly  toward  Olympia.  McCarty  told 
Montjoy  that  No.  23  was  a  little  behind  time,  and  was  liable  to 
come  at  any  time,  although  neither  of  them*  could  then  see  it. 
Montjoy  had  gone  only  about  four  rail  lengths,  when  McCarty 
saw  the  train  coming  from  the  east,  and  going  westwardly  in  the 
same  direction  that  Montjoy  had  gone.    After  Ware,  the  engi- 

tSee  last  foot-note  of  preceding  case. 
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neer  of  No.  23,  had  given  the  usual  station  signal  at  the  whistling 
post,  which  was  at  the  junction  of  the  tracks  and  half  a  mile  east 
of  Olympia,  he  saw  on  the  track  in  front  of  him  what  seemed 
to  him  to  be  a  wheel  or  velocipede,  apparently  standing  on  the 
track,  and  a  man  standing  by  it.  At  this  point,  the  train  was 
running  on  a  downgrade  of  a  straight  track  at  the  rate  of  50 
miles  an  hour.  When  Ware  first  saw  the  tricycle,  he  could  not 
tell  whether  it  was  standing  or  moving.  The  signal  station  is  at 
the  junction  or  spur  of  the  two  tracks,  and  is  one-half  mile  east 
of  Olympia;  and,  proceeding  from  this  point  toward  Olympia, 
the  next  point  designated  in  the  record  is  the  culvert  or  trestle, 
which  is  600  feet  from  the  station ;  and  west  of  that  is  the  tool- 
house,  which  is  300  feet  from  the  station.  At  the  toolhouse,  the 
downgrade  of  the  track  ends,  and  from  that  point  westwardly  to 
Olympia  station  the  track  proceeds  upon  an  upgrade.  When  the 
train  reached  the  culvert.  Ware  saw  there  was  a  man  on  the  tri- 
cycle, and  that  it  was  in  motion.  Ware  waited  a  moment  to  see 
if  the  man  would  get  off  the  track,  and  then  commenced  giving 
the  alarm  whistle,  which  he  sounded  continuously  from  that  mo- 
ment until  the  train  reached  the  station  where  the  accident  oc- 
curred. As  soon  as  Ware  began  to  sound  the  alarm  whistle,  he 
shut  off  the  steam  and  put  on  the  air  brake,  and  testifies  that  he 
did  everything  that  was  possible  to  stop  the  train.  Several  wit- 
nesses testify  that  Montjoy  looked  back  at  least  twice  at  the 
train,  but  made  no  attempt  to  stop  his  tricycle,  or  take  it  from 
the  track.  When  he  reached  the  station,  he  stopped  his  wheel, 
got  off,  and  stood  between  the  rails  of  the  track,  instead  of  get- 
ting off  on  the  side.  He  was  immediately  stnick  by  the  engine 
and  killed. 

Fuqua,  the  fireman,  corroborates  Ware  in  the  essential  fea- 
tures of  his  testimony,  and  further  says  that  Montjoy  not  only 
looked   back  twice  while  riding,    but  looked  back  once  after  he 
had  gotten  off  the  tricycle  at  the  station ;  and  that  he  could  easily, 
after  the  alarm  began  sounding  at  the  trestle  600  feet  away,  have 
placed  himself  beyond  danger.     Roberts,  the  telegraph  operator, 
was  sitting  at  the  window  in  his  office  in  the  station,  and,  looking 
up    when  he  heard  the  danger  signal,    saw  the  tricycle  coming 
down  the  track  ahead  of  the  train;  and  when  Montjoy  reached 
the  window  Roberts  called  to  him  as  loud  as  he  could  to  jump 
off.     Roberts  also  says  that,  instead  of  leaving  the  track,  Mont- 
joy got  off  in  the  middle  of  the  track,  and  made  no  effort  to  get 
his  wheel  from  the  track.    Roberts  further  says  he  saw  ilontjoy 
look  back  twice  as  he  came  down  the  track,  and  once  just  as  he 
got  off  the  tricycle.     According  to  the  engineer's  testimony,  the 
speed  of  the  train  had  been  reduced  to  eight  miles  an  hour  when 
Montjoy  was  struck  in  front  of  the  station;  and  the  engine  ran 
only  about  75  or  80  feet,  or  about  the  length  of  one  car,  after  the 
accident. 
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John  Staten  was  standing  in  the  door  of  Gopher's  store,  about 
50  feet  east  of  the  station,  when  Montjoy  passed,  and  called  to 
Montjoy  three  times  to  get  off  his  wheel.  Montjoy  evidently 
heard  Staten's  call ;  for  he  turned  and  looked  at  Staten,  but  kept 
going.  Mrs.  Case  corroborates  the  statements  made  by  the  other 
witnesses  about  Montjoy's  looking  at  the  train,  and  says  he  had 
gotten  off  when  he  was  struck,  and  looked  back  over  his  left 
shoulder  and  saw  the  train  coming;  that  he  kept  looking  back  all 
the  time. 

Just  before  Montjoy  had  transferred  his  tricycle  to  the  main 
track  at  the  junction  one-half  mile  east  of  the  station,  Wells, 
who  was  traveling  horseback,  crossed  the  railroad  at  that  point 
on  the  county  road,  and  proceeded  down  the  county  road  along- 
side of  the  railroad  track  leading  to  the  station.  Wells  had  gone 
but  a  short  distance  from  the  crossing,  when  he  saw  the  train 
coming.  He  says  the  engineer  commenced  giving  the  danger 
signal  when  he  was  within  about  100  yards  of  the  culvert,  and 
had  slackened  the  speed  of  the  train  to  such  an  extent  that  when 
it  had  reached  the  culvert,  about  600  feet  east  of  the  station,  a 
man  could  get  on  or  off  the  train;  and  that  it  was  running  yet 
slower  when  it  got  to  the  toolhouse,  where  it  could  have  been 
stopped  in  from  three  to  five  rail  lengths.  He  further  says  that 
when  the  train  reached  the  toolhouse,  which  was  the  beginning  of 
the  upgrade,  the  engineer  put  on  the  steam  and  increased  the 
speed  of  the  train  from  that  point.  In  one  material  respect. 
Wells  is  corroborated  by  Perry  Staten  and  Thorton  Higley,  who 
state  that  the  train  had  slackened  its  speed  to  such  an  extent  that 
persons  could  have  gotten  on  or  off  of  the  train  at  the  culvert, 
Olympia  was  not  a  stopping  place  for  this  express  train. 

Appellant  denied  the  negligence  charged  against  it,  and  relied 
upon  Montjoy's  negligence  as  a  bar  to  any  recovery.  There  was 
considerable  evidence  to  the  effect  that  ilontjoy  was  under  the 
influence  of  liquor. 

Upon  a  trial,  the  jury  awarded  the  plaintiff  a  majority  verdict 
for  $1,999,  and  from  a  judgment  upon  that  verdict  the  railroad 
company  appeals. 

[1]  Appellant  insists  that  its  motion  for  a  peremptory  instruc- 
tion to  find  for  the  defendant  should  have  been  sustained;  but 
when  we  consider  the  facts  developed  in  this  case,  in  connection 
with  the  well-established  rule  that  a  peremptory  instruction  for 
the  defendant  is  proper  only  when,  after  admitting  every  fact 
proven  by  plaintiff's  evidence  to  be  true,  as  well  as  all  reasonable 
inferences  that  can  be  drawn  therefrom,  the  plaintiff  has  failed 
to  establish  his  case,  we  must  conclude  that  the  ruling  of  the  cir- 
cuit judge,  in  this  respect,  was  correct.  C.  &  O.  Ry.  Co.  v.  Wil- 
liams' Adm'r,  148  Ky.  181,  146  S.  W.  381.  While  it  must  be 
conceded  that  Montjoy  was  a  trespasser  upon  appellant's  track, 
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and  guilty  of  the  grossest  negligence  in  thus  racing  with  the  ex- 
press train,  it  was  nevertheless  the  duty  of  appellant's  servants 
to  use  all  reasonable  means  at  their  command  to  avoid  injuring 
Montjoy,  after  they  had  discovered  his  peril. 

The  rule  was  stated  in  Dilas'  Adm'r  v,  C.  &  O.  Ry.  Co.,  71  S. 
W.  492,  24  Ky.  Law  Rep.  1349,  as  follows:  "The  law  is  well 
settled  in  this  state  by  numerous  decisions  of  this  court  that,  as 
to  persons  who  are  trespassers  upon  its  track,  a  railroad  company 
can  only  be  held  liable  in  damages  for  injuries  inflicted  by  its 
trains,  where  it  is  shown  that  the  danger  to  the  injured  party  was 
discovered  in  time  for  the  injury  to  have  been  avoided  by  the 
exercise  of  reasonable  or  ordinary  care  on  the  part  of  those  in 
charge  of  the  train.  In  addition  to  the  cases  above  indicated,  the 
following  may  be  cited  in  support  of  the  doctrine  announced,  viz: 
Hoskins'  Adm'r  v.  L.  &  N.  R.  R.  Co.  [30  S.  W.  643],  17  Ky. 
Law  Rep.  78,  L.  &  N.  R.  R.  Co.  v.  Wade  [36  S.  W.  1125].  18 
Ky.  Law  Rep.  549,  and  L.  &  N.  R.  R.  Co.  v.  Tinkham^s  Adm'r 
[44  S.  W.  439],  19  Ky.  Law  Rep.  1784." 

And  in  L.,  H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'r,  90  S.  W.  977. 
28  Ky.  Law  Rep.  991,  where  the  controlling  facts  were  quite 
similar  to  the  facts  of  the  case  at  bar,  we  defined  Jolly's  duty  in 
these  words :  "And  hownsver  this  may  be,  when  he  took  the  tri- 
cycle out  on  the  railroad  track,  it  was  incumbent  on  him  to  keep 
out  of  the  way  of  the  train.  It  was  not  incumbent  on  the  rail- 
road company  to  keep  a  lookout  for  him  at  places  where  the 
presence  of  persons  on  the  track  was  not  to  be  anticipated;  and 
it  owed  him  no  duty  until  his  presence  on  the  track  was  discov- 
ered by  those  in  charge  of  the  train.  Dilas'  Adm'r  v,  C.  &  0.  R. 
R.  Co.  [71  S.  W.  492],  24  Ky.  Law  Rep.  1347;  Jacob's  Adm'r 
V.  C.  &  O.  R.  R.  Co.  [72  S.  W.  308],  24  Ky.  Law  Rep.  1879." 

And  of  the  engineer's  duty  to  Jolly  we  said:  "The  engineer 
owed  the  intestate  no  duty  until  his  presence  on  the  track  was 
discovered.  The  engineer  was  under  no  obligation  to  look  out 
for  him.  When  the  engineer  came  around  the  curve  and  saw  the 
sectionmen  along  the  track,  naturally  his  eye  would  be  upon  them, 
to  see  if  they  were  safe  or  were  giving  any  signals ;  and  not  un- 
til he  passed  them,  in  glancing  along  the  track,  would  he  naturally 
see  the  man  on  the  tricycle  beyond.  The  company  is. not  liable 
if  he  might  have  seen  Jolly  in  time  to  have  saved  him.  It  is 
only  liable  if  he  might  have  saved  him  by  proper  care  after  he  in 
fact  saw  him." 

It  was  appellant's  duty  to  do  everything  within  its  power  to 
prevent  the  accident  after  it  had  discovered  Montjoy 's  peril; 
and,  since  there  is  evidence  tending  to  show  that  appellant's  train 
increased  its  speed  as  it  passed  the  toolhouse,  300  feet  from  the 
point  of  the  accident,  and  did  not,  therefore,  do  its  whole  duty 
in  the  premises,  the  case  was  properly  submitted  to  the  jury. 

Instruction  C,  asked  by  appellant,  was  properly  rejected,  b^ 
cause  it  failed  to  put  any    responsibility  upon    appellant's  sen- 
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ants  in  charge  of  its  train,  and  exonerated  appellant,  in  case 
Mont  joy  was  guilty  of  contributory  negligence.  Although  Mont- 
joy  may  have  been  guilty  of  contributory  negligence,  neverthe- 
less, if  the  appellant,  by  the  exercise  of  ordinary  care,  could  have 
prevented  the  injury,  it  would  still  be  liable. 

[2,  3]  Finally,  appellant  insists  that  the  circuit  judge  erred  in 
giving  instruction  No.  1,  which  reads  as  follows:  "If  the  jury 
believe  from  the  evidence  in  this  case  that  Jas.  Mont  joy,  at  the 
time  he  was  injured  and  killed,  was  upon  the  defendant's  rail- 
road track  in  Bath  county,  Kentucky,  and  its  agents  in  charge  of 
the  engine  and  train  which  injured  and  killed  him  negligently 
failed  to  ring  the  bell  or  sound  the  whistle  or  slacken  the  speed 
of  the  train,  or  failed  to  stop  the  train  after  they  discovered  his 
peril,  they  will  find  for  plaintiff  such  compensatory  damages,  if 
any,  as  the  plaintiff  has  sustained  as  the  direct  and  natural  cause 
of  said  negligence  and  killing,  not  to  exceed  the  sum  of  one 
thousand  nine  hundred  and  ninety-nine  (1,999)  dollars,  the 
amount  claimed,  unless  you  believe  from  the  evidence  that  James 
Mont  joy,  by  his  own  negligence,  contributed  to  such  an  extent 
to  the  injury  and  killing  that,  but  for  his  negligence,  it  would  not 
have  happened.  In  that  event,  the  plaintiff  cannot  recover,  un- 
less defendant  company's  agents  who  were  in  charge  of  the  en- 
gine and  train  knew  of  his  peril  in  which  his  negligence  had 
placed  him,  and  thereafter  failed  to  observe  ordinary  care  to 
avoid  the  injury  and  killing  which  followed." 

This  instruction  was  erroneous  and  misleading  in  several  re- 
spects. It  put  an  absolute  liability  upon  appellant  in  case  its  en- 
gineer either  negligently  failed  to  ring  the  bell,  or  sound  the 
whistle,  or  slacken  the  speed  of  the  train,  or  failed  to  stop  the 
train  after  he  discovered  Montjoy's  peril.  But,  as  there  is  no 
contradiction  in  the  proof  that  Montjoy  saw  the  train  in  ample 
time  to  get  off  the  track,  a  failure  to  ring  the  bell  or  to  sound  the 
whistle  in  no  way  brought  about  Mont  joy's  death.  Furthermore, 
the  instruction  erroneously  placed  upon  the  engineer  the  abso- 
lute duty  of  stopping  the  train  after  he  discovered  Montjoy's 
peril,  regardless  of  the  engineer's  ability  to  so  stop  the  train.  In 
lieu  of  instructions  Nos.  1  and  5,  the  court  will,  upon  a  retrial  of 
the  case,  give  the  following  instructions: 

[4]  (1)  If  the  jury  believe  from  the  evidence  that  the  engineer 
in  charge  of  the  engine  in  question,  after  he  discovered  James 
Montjoy  upon  the  track,  failed  to  use  ordinary  care  in  the  ex- 
ercise of  all  reasonable  means  at  his  command,  consistent  with 
the  safety  of  the  train,  to  avoid  injuring  him,  and  by  reason  of 
such  failure  the  said  Montjoy  lost  his  life,  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find. 

(2)  But,  unless  the  jury  believe  from  the  evidence  that,  after 
the  discovery  of  Montjoy's  peril,  the  engineer  failed  to  use  or- 
dinary care  in  the  exercise  of  all  reasonable  means  at  his  com- 
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mand  to  avoid  injury  to  him,  consistent  with  the  safety  of  the 
train,  and  by  reason  of  such  failure  Montjoy  lost  his  life,  the 
jury  should  find  for  the  defendant. 

[5]  (3)  The  engineer  of  the  train  had  the  right  to  assume 
that  Montjoy  would  use  ordinary  care  for  his  own  safety ;  and  he 
was  only  required  to  take  such  precautions  to  avoid  injury  to 
Montjoy  as  might  be  reasonably  expected  of  a  man  of  ordinary 
prudence,  situated  as  he  was,  and  acting  on  this  assumption.  C. 
&  O.  R.  R.  Co.  V,  Lang,  135  Ky.  76,  121  S.  W.  993. 

For  the  error  in  the  instructions,  the  judgment  is  reversed, 
and  the  case  remanded  for  a  new  trial. 


RoBY  et  al.  V.  Kansas  City  Southerx  Ry.  Co. 

(Supreme  Court  of  Louisiana,  April  8,  1912.     Rehearing  Denied  May 

20,  1912.) 

[58    So.    Rep.    701.] 

Death — Damages — Mental  Anguish.'^ — The  parents  of  a  minor  who 
loses  his  life  through  the  negligence  of  another  are  entitled  to  recover 
actual  damages  on  account  of  their  sorrow  for  his  loss  and  the 
deprivation  of  his  society. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo; 
Thomas  F.  Bell,  Judge. 

Action  by  J.  A.  G.  Roby  and  others  against  the  Kansas  City 
Southern  Railway  Company.  Judgment  for  plaintifTs  for  less 
than  the  amount  claimed,  and  they  appeal.    Judgment  amended, 

Alexander  Wilkinson,  for  appellants. 

F,  J.  Looney,  J.  M.  Foster,  and  W.  R.  Percy,  for  appellee. 

Monroe,  J.  An  automobile  hired  from  a  public  stand,  in 
which  Mrs.  Roby,  one  of  the  plaintiffs  herein,  her  two  grown  stcj)- 
sons  and  her  two  minor  sons  were  being  conveyed  to  the  Fair 
Grounds,  near  Shreveport,  was  run  into  by  one  of  defendant's 
trains  at  a  railway  crossing  on  Texas  avenue,  and  Mrs.  Roby  and 
her  stepson,  S.  Greer  Roby,  were  injured,  and  her  minor  son, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  elements 
of  the  damages  recoverable  by  parents  for  injuries  to  their  children, 
or  for  the  death  of  a  child,  see  foot-note  of  Bube  v,  Birmingham, 
etc.,  Co.  (Ala.),  13  R.  R.  R.  380,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
380,  where  all  those  preceding  it  are  collected;  last  paragraph  of 
foot-note  of  Hendrickson  v.  Louisville,  etc.,  R.  Co.  (Ky.),  35  R-  R« 
R.  774,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  774. 
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Virgil,  11  or  12  years  of  age,  was  killed.  Three  suits  for  dam- 
ages were  instituted,  which,  the  facts  and  the  law  being  about 
the  same  in  each  case,  were  consolidated  for  the  purposes  of  the 
trial  in  the  district  court  and  the  argument  in  this  court,  and  an 
opinion  has  been  handed  down  in  the  suit  brought  by  Mrs.  Roby 
for  damages  for  the  injuries  sustained  by  her  personally,  being 
the  suit  entitled  Mrs.  J.  A.  G.  Roby  et  al.  v.  Kansas  City  South- 
ern Ry.  Co.,  No.  18,870,  58  South.  696,  this  day  decided,  which 
covers  all  the  cases,  save  as  to  the  amounts  to  be  allowed.  Ex- 
cept in  the  respect  thus  mentioned,  therefore,  the  judgment  in 
this  case  will  be  predicated  upon  the  reasons  assigned  in  the  case 
referred  to.  This  is  a  suit  by  the  parents  for  the  recovery  of  the 
damages  sustained  by  them  by  reason  of  the  death  of  their  minor 
son,  Virgil.  There  was  a  verdict  and  judgment  in  the  district 
court  in  favor  of  plaintiffs  in  the  sunii  of  $500,  and  they  have 
answered  the  appeal,  and  pray  that  the  amount  be  increased.  We 
are  of  opinion  that  the  prayer  should  be  granted.  The  death  of 
the  minor  was  almost  instantaneous,  and  there  is  nothing  to  show 
that  he  was  subjected  to  any  suffering.  Plaintiffs  are  therefore 
entitled  to  recover  only  for  their  sorrow  for  the  loss  of  their  son, 
for  the  present  and  future  deprivation  of  his  society,  and  the 
prospective  aid  and  comfort  which  they  would  have  had  the  right 
to  expect  from  him.  The  question  thus  presented  was  considered 
in  the  comparatively  recent  case  of  Underwood  v.  Gulf  Refining 
Co.,  128  La.  968,  55  South.  641,  and  the  jurisprudence  of  this 
court  to  the  effect  that  such  damages  are  recoverable,  as  actual 
damages,  was  affirmed ;  the  plaintiffs  in  that  case  being  the  brothers 
of  him  who  was  killed. 

In  Sundmaker  v.  Railroad  Co.,  106  La.  Ill,  30  South.  285, 
$4,000  was  allowed  the*mother  for  the  death  of  a  child  two  years 
old  who  was  killed  instantly. 

In  Buechner  v.  City  of  New  Orleans,  112  La.  599,  36  South. 
603,  66  L.  R.  A.  334,  104  Am.  St.  Rep.  455,  $6,000  was  allowed 
the  parents  for  the  death  of  their  son,  eight  or  nine  years  of  age, 
who  was  found  drowned.  In  Cherry  v,  Louisiana,  C.  &  A.  R. 
Co.,  121  La.  471,  46  South.  596,  17  L.  R.  A.  (N.  S.)  505,  126 
Am.  St.  Rep.  323,  $12,000  was  allowed  the  parents  for  the  deaths 
of  two.  sons,  aged  6  and  10  years,  respectively,  who  survived  their 
injuries  for  perhaps  24  hours.  In  Weekly  v,  Louisiana  &  W.  R. 
Co.,  129  La.  790,  56  South.  889,  $6,000  was  allowed  the  father 
for  the  death  of  his  son,  a  boy  seven  years  of  age,  who  was  killed 
instantly. 

We  are  therefore  of  opinion  that  the  amount  awarded  the 
plaintiffs  in  this  case  should  be  increased  to  $6,000  for  the  rea- 
sons thus  given,  and  for  those  assigned  in  the  case  of  Mrs.  J.  A. 
G.  Robey  et  al.  v,  Kansas  City  Southern  Railway  Co.,  No. 
18,870,  58  South.  696,  this  day  decided. 

It  is  accordingly  ordered,  adjudged,  and  decreed  that  the  judg- 
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ment  appealed  from  be  amended  by  increasing  the  amount  of 
the  award  to  $6,000.  It  is  further  decreed  that  as  thus  amended 
said  judgment  be  affirmed,  defendant  to  pay  the  costs  of  the  ap- 
peal. 


Madden  v.  Boston  &  Maine  R.  R. 

(Supreme  Court  of  New  Hampshire,  Cheshire,  April  2,  1912.) 

[83  Atl.  Rep.  129.] 

Railroads  —  Right  of  Way  Fires  —  Death  of  Children  —  Railroad 
Compan3r'8  Liability. — ^A  railroad  company  was  not  liable  for  the 
death  of  a  child  by  fire  communicated  to  her  from  the  burning  of  a 
railroad's  right  of  way,  in  the  absence  of  proof  of  a  breach  of  some 
duty  which  the  railroad  company  owed  to  such  child. 

Railroads— Right  of  Way— Firca— Death  of  Children— Trespasser. 
— Where  intestate,  a  child  of  tender  years,  died  as  the  result  of  a 
fire  communicated  from  defendant's  right  of  way  to  her  clothing,  and 
it  was  disputed  whether  she  was  on  the  right  of  way  when  she  caught 
fire,  or  on  her  father's  adjoining  premises,  but  no  one  saw  her  when 
her  clothing  caught  fire,  she  being  first  seen  on  the  right  of  way  en- 
veloped in  flames,  and  there  also  being  nothing  to  show  how  she 
caught  fire,  or  how  she  had  been  there,  she  would  be  treated  as  a 
trespasser. 

Railroads— Right  of  Way  Fires— Injuries  to  Children.— Where  in- 
testate, a  girl  of  tender  years,  dies  as  the  result  of  fire  communicated 
to  her  clothing  from  defendant's  right  of  way,  on  which  she  was  a 
trespasser,  evidence  held  insufficient  to  show  that  defendant's  serv- 
ants knew'  or  should  have  known  of  her  presence  or  peril  until  it 
was  too  late  to  save  her. 

Railroads— Right  of  Way— Burning  Grass— Watch  for  Trespass- 
ers.*— A  railroad  company  is  entitled  to  burn  the  dry  grass  by  the 
side  of  its  track,  without  keeping  watch  for  casual  trespassers  who 
might  possibly  get  into  the  flames  and  be  injured. 

Appeal  and  Error — Evidence — Matters  of  Discretion. — Exception 
to  the  exclusion  of  evidence  of  the  declarations  of  intestate  an  hoar 
after  the  accident,  explaining  how  she  caught  fire,  presents  no  error 
for  review  on  exceptions,  as  the  declaration  may  have  been  excluded 
as  a  matter  of  discretion. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  railroad  companies  for  personal  injuries  resulting  from  fires  set 
by  locomotives,  see  last  paragraph  of  first  foot-note  of  Illinois  Cent. 
R.  Co.  V.  Siler  (111.),  28  R.  R.  R.  566,  51  Am.  &  Eng.  R.  Cas..  K  S. 
566,  where  all  those  preceding  it  are  collected. 
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Transferred  from  Superior  Court,  Cheshire  County;  Plum- 
mer,  Judge. 

Action  by  Charles  A.  Madden,  as  administrator,  etc.,  against 
the  Boston  &  Maine  Railroad  for  negligently  causing  the  death 
of  plaintiff's  intestate,  a  girl  about  six  years  old.  Case  trans- 
ferred from  superior  court  on  plaintiff's  exceptions  to  a  verdict 
ordered  for  defendant.    Overruled. 

At  the  time  of  the  negligence  alleged,  the  defendants'  section 
crew  were  burning  the  grass  on  a  bank  within  the  right  of  way, 
at  a  place  in  Winchester  opposite  the  premises  where  the  intes- 
tate lived  with  her  parents,  which  were  separated  from  the  rail- 
road way  by  a  stone  wall.  The  evidence  was  conflicting  whether 
the  fire  spread  to  the  premises  where  she  lived,  but,  if  it  did,  it 
was  only  for  a  few  feet  close  to  the  wall ;  and  there  was  no  evi- 
dence whether  such  burning  took  place  before  or  after  she  got  on 
fire.  When  the  child  was  first  seen  after  catching  fire,  she  was 
on  the  railroad's  right  of  way,  running  from  the  fire,  and  her 
screams  attracted  the  notice  of  the  trackmen,  who  were  working 
on  the  track.  There  was  evidence  that  she  was  then  from  15  to 
20  feet  from  the  men.  There  was  no  other  evidence  of  the  place 
at  which,  or  the  manner  in  which,  she  caught  fire.  The  court 
ruled  that  there  was  no  evidence  from  which  the  jury  could  find 
that  she  was  not  a  trespasser  at  the  time  she  caught  fire,  and  the 
plaintiff  excepted. 

The  child  had  several  sisters,  who  were  all  young.  There  was 
evidence  that  on  a  few  occasions  the  trackmen  had  seen  them 
sitting  on  the  wall,  and  that  once,  several  months  before,  they 
were  seen  playing  on  the  track.  There  was  no  evidence  that  the 
child  had  been  seen  by  any  one  from  the  time  she  left  the  house, 
shortly  before  the  accident,  to  the  time  when  her  screams  were 
first  heard  by  the  trackmen.  Two  of  the  crew  were  watching  the 
fire  where  it  was  set.  By  reason  of  the  railroad  curve  and  the 
cut,  they  were  not  in  sight  of  the  place  where  the  child  was  first 
seen  by  the  trackmen.  The  plaintiff  offered  evidence  of  a  state- 
ment, made  by  the  deceased  to  her  father  about  an  hour  after  the 
accident,  as  to  how  it  occurred.  The  evidence  was  excluded,  and 
the  plaintiff  excepted.  The  court  ordered  a  verdict  for  the  de- 
fendants, subject  to  the  plaintiff's  exception. 

Joseph  Madden,  of  Keene,  for  plaintiff. 
John  E.  Allen,  of  Keene,  for  defendant. 

Wai^ker,  J.  [1]  One  of  the  facts  it  was  essential  for  the 
plaintiff  to  prove  or  establish  by  a  preponderance  of  evidence 
was  that  the  defendant  was  guilty  of  a  breach  of  some  duty  it 
owed  to  the  intestate,  which  naturally  resulted  in  her  injury. 
But  its  duty  to  her,  if  she  was  a  trespasser  when  her  injury  oc- 
curred, would  not  be  the  same  it  would  if  she  was  not  a  tres- 
passer. 
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[2]  It  was  a  matter  in  dispute  at  the  trial  whether  she  was  on 
the  defendant's  land  when  she  caught  fire,  or  on  her  fathers 
premises.  According  to  the  testimony,  no  one  saw  her  when  her 
clothing  caught  fire;  and  she  was  first  seen  on  the  defendants 
land  enveloped  in  flames.  How  she  caught  fire  was  not  disclosed 
by  the  evidence ;  nor  did  it  appear  where  she  was  at  that  partic- 
ular time.  As  ruled  by  the  court,  there  was  no  evidence  that  the 
deceased  was  not  a  trespasser  when  she  caught  fire.  She  was 
first  discovered  on  the  defendant's  right  of  way  after  her  cloth- 
ing was  on  fire.  How  long  she  had  been  there  is  not  disclosed 
by  the  evidence;  and  it  would  be  the  merest  conjecture  to  sup- 
pose that  the  fire  came  in  contact  with  her  while  she  was  upon 
her  father's  premises,  and  that  she  then  escaped  over  the  wa'J 
onto  the  defendant's  land.    She  must  be  treated  as  a  trespasser. 

[3]  The  only  evidence  that  the  defendant's  servants  acfually 
knew  of  her  presence  was  that  when  they  were  attracted  by  her 
screams  she  was  only  some  15  feet  from  them;  and  from  this  it 
is  argued  that  they  must  have  known  she  was  about  there  before 
she  caught  fire.  In  the  absence  of  any  evidence  that  she  had 
occupied  that  position  for  more  than  an  instant  of  time,  or  where 
she  caught  fire,  or  that  she  had  done  anything  before  screaming 
to  attract  the  attention  of  the  men  engaged  in  their  work  on  tie 
track,  it  cannot  be  reasonably  inferred  that  they  knew  of  her 
presence  in  their  vicinity  before  she  caught  fire.  The  evidence  is 
not  sufficient  to  authorize  a  finding  that  they  knew  she  was  in  a 
place  of  danger  until  she  was  in  imminent  peril. 

[4]  Nor  does  the  evidence  have  any  legitimate  tendency  to 
show  that  the  workmen  ought  to  have  known  that  she  or  other 
little  children  were  liable  to  be  there.  It  does  not  appear  that  the 
defendant's  way  was  frequented  by  children.  It  had  not  been 
used  as  a  playground ;  and  there  was  no  reason  to  anticipate  that 
children  would  trespass  upon  it  when  it  was  being  burned  over. 
It  is  argued  that  the  fire  was  attractive  to  children,  and  that  the 
defendant,  knowing  this  fact,  ought  to  have  anticipated  that  they 
would  trespass  upon  its  way  to  play  with  the  fire.  But  this  as- 
sumption is  not  universally  true;  for  many  children  are  repelled 
by  the  sight  of  a  conflagration.  It  is  impossible,  without  other 
evidence,  to  account  for  the  presence  of  the  deceased  on  the  de- 
fendant's way.  What  induced  her  to  go  there  is  problematical; 
and  it  cannot  be  inferred  that  she  was  there  because  the  fire  at- 
tracted her,  in  order  to  draw  the  further  inference  that  the  rail- 
road men  ought,  in  the  exercise  of  reasonable  care,  to  have  known 
of  her  presence  in  time  to  warn  her  of  her  danger.  When  she 
screamed,  nothing  could  be  done  to  save  her.  If,  tlierefore,  it 
would  have  been  the  defendant's  duty  to  warn  her  of  her  dan- 
ger, or  to  drive  her  from  its  land,  if  its  servants  had  known  or 
ought  to  have  known  of  her  presence  (Hoobs  v.  Company,  7:> 
N.  H.  73,  70  Atl.  1082,  18  L.  R.  A.  (N.  S.)  93;  Buch  r.  Com- 
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pany,  69  N.  H.  257,  44  Atl.  809,  76  Am.  St.  Rep.  163),  the  fact 
that  it  cannot  be  charged  with  that  knowledge  prevents  the  ap- 
plication of  that  doctrine,  and  shows  that  her  injury  is  not  attrib- 
utable to  its  violation  of  any  duty  it  owed  to  her.  It  had  a 
right  to  burn  the  dry  grass  by  the  side  of  its  track,  without 
keeping  watch  for  casual  trespassers  who  might  possibly  get  into 
the  flames  and  be  injured.  Shea  v.  Railroad,  69  N.  H.  361,  41 
Atl.  774.  Whether,  if  it  had  known  the  deceased  was  present, 
it  would  have  been  its  duty  to  protect  her  from  being  burned  by 
the  fire,  on  the  ground  that  the  fire  was  **active  intervention"  by 
the  landowner,  it  is  unnecessary  to  consider. 

[5]  The  exceptions  to  the  exclusion  of  evidence  of  the  decla- 
ration of  the  little  girl  an  hour  after  the  accident,  explaining  how 
she  caught  fire,  presents  no  question  of  law  for  the  court.  The 
evidence  may  have  been  excluded  by  the  court  as  a  matter  of 
discretion.  "Much  must  be  left  to  the  discretion  of  the  court  in 
admitting  or  rejecting  such  testimony."  Dorr  v.  Railway,  76  N. 
H.  160,  162,  80  Atl.  336,  337. 

Exceptions  overruled.     All  concurred. 


Flynn  v,  Pittsburgh  Rys.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  2,  1912.) 

[83    Atl.    Rep.    207.] 

Street  Railroads — Injury  to  Pedestrian — Contributory  Negligence.* 

— Where  a  woman  on  a  clear  day  approaches  a  .street  railway  track 
where  there  is  a  view  of  the  track  for  more  than  a  mile  in  the  direc- 
tion of  an  approaching  car,  and  is  struck  the  instant  she  goes  on  the 
track,  she  is  guilty  of  contributory  negligence,  and  is  not  relieved 
from  that  charge   because   she  was  nearsighted. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  Elizabeth  Flynn  against  the  Pittsburgh  Railways 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

*For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  street 
railway  tracks  by  being  struck  by  a  car  which  could  have  been  seen 
by  the  injured  person  before  he  made  such  attempt,  see  foot-note 
of  Fitzgerald  v.  Boston  Elev.  R.  Co.  (Mass.),  26  R.  R.  R.  535,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  535,  where  all  those  preceding  it  are  col- 
lected; last  foot-note  of  Hellieson  v.  Seattle  Electric  Co.  (Wash.), 
34  R.  R.  R.  337,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  337. 
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Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,  Stewart,  and  Moschzisker,  JJ. 

William  A.  Challener  and  Clarence  Burleigh,  for  appellant. 
Rody  P.  Marshall  and  Thomas  M.  Marshall,  for  appellee. 

Brown,  J.  The  contributory  negligence  of  the  plaintiflF  be- 
low was  so  clear  that  the  defendant's  motion  for  a  nonsuit  should 
have  prevailed,  or,  at  the  close  of  the  testimony,  a  verdict  ought 
to  have  been  directed  in  its  favor.  After  leaving  a  street  car  on 
California  avenue,  in  the  city  of  Allegheny,  the  appellee,  with 
several  others,  walked  down  an  alley  to  Beaver  avenue,  for  the 
purpose  of  boarding  a  car  on  the  south  side  of  that  avenue.  There 
were  two  tracks  of  the  defendant  company  upon  it,  and  to  reach 
the  one  on  the  south  side  it  was  necessary  to  cross  over  the  one 
on  the  north.  The  testimony  of  the  appellee  is  that,  after  she 
had  passed  out  of  the  alley,  she  stepped  down  from  the  curb  of 
the  pavement,  and  looked  and  listened  for  an  approaching  car, 
and,  having  neither  seen  nor  heard  one^  passed  over  the  space 
between  the  curb  and  first  track — less  than  eight  feet  in  width- 
continuing  to  look  and  listen  for  a  car.  The  day  was  clear  and 
bright,  and  there  was  nothing  to  obstruct  a  view  of  the  track  for 
more  than  a  mile  in  the  direction  from  which  the  car  came  that 
struck  her,  for  it  was  straight  and  level  for  that  distance.  She 
was  struck  just  as  her  feet  were  upon  the  track,  though  the  com- 
ing of  the  car  could  have  been  seen  for  the  distance  stated.  That 
she  was  struck  the  instant  she  got  upon  the  track  is  not  to  be 
questioned.  William  Hines,  a  witness  to  the  accident,  who  was 
called  by  the  plaintiff,  testified  as  follows :  "Q.  Where  was  the 
car  when  she  stepped  on  the  track?  A.  The  car  was  very  near  on 
top  of  her  when  she  stepped  on  the  track.  *  *  *  Q.  And  the 
car  was  on  top  of  h^r  when  she  stepped  on  the  first  rail,  wasn't  it? 
A.  Yes,  sir.  Q.  And  she  practically  stepped  in  front  of  that  mov- 
ing car,  didn't  she  ?  A.  Yes,  sir."  Her  own  daughter,  Mrs.  Lil- 
lian Mulroy,  who  witnessed  the  collision,  stated  that  as  soon  as 
her  mother  stepped  across  the  first  rail  the  car  struck  her  about 
the  center  of  the  track.  In  Crooks  v,  Pittsburgh  Railways  Com- 
pany, 216  Pa.  590,  66  Atl.  142,  we  said:  "Where  a  foot  pas- 
senger walks  or  steps  directly  in  front  of  an  approachnig  car, 
and  is  struck  at  the  instant  he  sets  his  foot  between  the  rails, 
there  is  but  one  inference  which  can  reasonably  be  drawn  from 
that  fact,  and  that  is  the  inference  of  contributory  n^ligence. 
*  *  *  The  testimony  is  undisputed  as  to  the  manner  in  which 
this  most  unfortunate  accident  occurred.  As  we  have  seen,  one 
step,  or  at  the  most  two,  carried  the  deceased  from  a  point  out- 
side the  line  of  the  track  into  collision  with  the  car.  It  must  have 
occurred  in  less  than  a  second  of  time.  The  facts  speak  for  them- 
selves.   The  action  of  the  deceased  can  only  be  characterized  as 
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contributory  negligence."  And  so  here  the  act  of  the  appellee  in 
stepping  on  the  track  when  the  car  which  struck  her  was  but  a 
few  feet  from  her,  and  which  she  must  have  seen  and  heard  if 
she  had  been  looking  and  listening,  must  be  regarded  as  contrib- 
utory negligence,  barring  her  right  to  recover,  even  if  the  de- 
fendant company  was  negligent. 

But  it  is  urged  that  the  appellee  ought  not  to  be  adjudged  guilty 
of  contributory  negligence  as  a  matter  of  law,  for  two  reasons: 
First,  she  was  nearsighted ;  and,  second,  as  there  was  a  safety 
stop  a  few  feet  from  the  alley,  in  the  direction  from  which  the  car 
came,  she  had  a  right  to  presume  it  would  stop  there.  These  two 
circumstances  were  not  sufficient  to  send  to  the  jury  the  ques- 
tion of  her  contributory  negligence.  Though  nearsighted,  she 
admitted  that  she  could  see,  for  she  says  she  looked  to  see  whether 
a  car  was  coming,  and,  even  when  protesting  her  nearsightedness, 
she  again  admitted  that  she  could  see  a  moving  otiject  across  the 
street  from  her.  If  she  had  looked  when  she  was  about  to  put 
her  foot  on  the  track,  she  would  have  seen  the  car,  which  was 
then  nearer  to  her  than  the  width  of  the  street.  If  she  was  near- 
sighted, there  was  the  greater  reason  for  caution  on  her  part 
in  crossing  the  street.  Her  nearsightedness,  instead  of  relieving 
her  from  the  duty  of  ordinary  care,  imposed  upon  her  the  duty 
of  greater  precaution  to  avoid  injury.  Central  Railroad  Com- 
pany of  New  Jersey  v.  Feller,  84  Pa.  226;  Mark's  Administra- 
tor V.  Petersburg  Railroad  Co.,  88  Va.  1,  13  S.  E.  299;  McKin- 
ney  v.  Chicago  &  Northwestern  Railway  Co.,  87  Wis.  282,  58  N. 
W.  386.  "Those  who  are  deficient  in  any  one  of  their  senses 
must  all  the  more  diligently  use  the  others.  Thus  )a  deaf  man 
should  look  up  and  down  the  track  even  more  closely  than  might 
be  necessary  if  he  could  hear  well ;  and  one  whose  eyesight  is  de- 
fective ought  to  listen  all  the  more  carefully  for  trains."  Shear- 
man &  Redfield  on  the  Law  of  Negligence  (5th  Ed.)  §  481.  If 
the  appellee  had  looked  before  she  stepped  upon  the  track,  she 
would  have  known  that  the  car  had  not  stopped  at  the  safety 
stop.  The  learned  trial  judge  correctly  instructed  the  jury  that 
she  could  not  escape  the  charge  of  contributory  negligence  by  rea- 
son of  being  nearsighted  nor  relieve  herself  of  that  charge  un- 
der a  belief  that  the  car  would  stop  at  the  safety  stop;  but  he 
should  have  gone  further,  and,  in  view  of  her  clear  contribu- 
tory negligence,  to  which  we  have  referred,  affirmed  defendant's 
point. 

The  first  assignment  is  sustained,  and  the  judgment  reversed. 
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(Court  of  Appeals  of  Maryland,  Jan.  11,  1912.) 

[83   Atl.   Rep.   166.] 

Witnesses — Impeachment — Right  of  Party  Calling  Witness  to  Im- 
peach Witnesses. — Where  a  witness,  called  on  the  faith  of  a  state- 
ment made  by  him  to  the  party  or  his  attorney,  gives  testimony 
wholly  variant  therewith,  proof  of  the  statement  is  admissible  within 
the  discretion  of  the  trial  court,  if  the  party  has  been  taken  by  sur- 
prise, and  the  evidence  is  contrary  to  what  he  had  just  cause  to  ex- 
pect. 

Evidence — Demonstrative  Evidence  Connected  with  Controversy— 
Admissibility. — In  an  action  for  death  of  a  person  struck  by  an  en- 
gine, a  shoe  worn  by  decedent  at  the  time  of  the  injury  is  inadmissi- 
ble in  evidence,  unless  there  is  proof  that  it  was  in  the  same  condi- 
tion as  it  was  at  the  time  of  the  accident. 

Appeal  and  Error — Harmless  Error — Erroneous  Exclusion  of  Evi- 
dence.— Where,  in  an  action  for  the  death  of  a  person  struck  by  a 
train,  a  witness  testified  that  after  decedent  had  been  run  over  he 
was  crying  and  said  he  was  dying,  the  error,  if  any,  in  sustaining  an 
objection  to  a  question  asked  the  witness  as  to  how  often  decedent 
repeated  that  expression  was  not  prejudicial  to  plaintiff. 

Evidence — Opinion  Evidence — Competency. — The  testimony  of  ex- 
perienced engineers  familiar  with  the  tracks  and  a  switch  where  a 
person  was  struck  by  an  engine  and  killed,  that  a  person  looking  out 
the  side  window  of  a  backing  engine  with  a  tender  in  front  could  see 
the  switch,  was  properly  excluded  where  the  testimony  was  not 
confined  to  the  conditions  existing  at  the  time  of  the  accident  as  de- 
scribed by  the  engineer  operating  the  engine. 

Evidence — Res  Gestae  —  Declarations  —  Admissibility.*  —  Declara- 
tions of  a  person  struck  by  an  engine  made  after  he  had  been  taken 
from  the  place  of  the  accident  and  removed  to  a  hospital  as  to  the 
cause  of  the  accident  are  inadmissible  as  res  gestae. 

Railroads  —  Trespassers  —  Obligations  of  Trainmen.  —  Trainmen 
backing  an  engine  owe  no  duty  to  a  trespasser  until  they  become 
aware  of  his  presence  on  the  tracks  in  a  position  of  peril. 

Railroads — Collisions — Evidence — Question  for  Jury. — In  an  action 
for  the  death  of  a  trespasser  on  a  track  struck  by  an  engine,  evidence 
held  to  require  submission  to  the  jury  of  the  issue  of  negligence  of 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
statements  of  injured  persons  are  res  gestae  in  actions  for  their  in- 
juries, see  foot-note  of  Williams  v.  Southern  R.  (S.  Car.),  12  R.  R- 
R.  604,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  604,  where  all  those  preceding 
it  are  collected:  first  paragraph  of  foot-note  of  Illinois  Cent.  R.  Co. 
V.  Houchins  (Ky.),  23  R.  R.  R.  229,  46  Am.  &  Eng.  R.  Cas.,  N.  S.. 
229. 
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the  trainmen  in  failing  to  exercise  proper  care  on  their  becoming 
aware  of  decedent's  peril. 

Appeal   and   Error — Transcript   of   Record — ^Time   to   Transmit — 

Where  the  failure  to  transmit  the  record  on  appeal  in  time  prescribed 
by  Code,  art.  5,  §  40,  was  partly  due  to  the  absence  of  appellee's 
counsel  and  on  the  return  of  counsel  from  his  summer  vacation  the 
bills  of  exception  were  completed  with  reasonable  dispatch,  and  were 
presented  to  the  judge  for  signature  by  counsel  for  both  parties,  the 
appeal  would  not  be  dismissed  because  the  transcript  was  not  trans- 
mitted in  time. 

Appeal  from  Superior  Court  of  Baltimore  City;  Thos.  Ire- 
land Elliott,  Judge. 

Action  by  the  State  of  Maryland,  for  the  Use  of  Emma  A. 
Welch,  mother  and  next  friend  of  James  Henry  Welch,  deceased, 
against  the  Baltimore  &  Ohio  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  Boyd,  C.  J.,  and  Pearce,  Burke,  Thomas,  Pat- 
terson, Urner,  and  Stockbridge,  JJ. 

Linwood  L,  Clark,  for  appellant. 
Duncan  K,  Brent,  for  appellee. 

Burke,  J.  On  Sunday,  August  15,  1909,  James  H.  Welch,  a 
boy  about  14  years  of  age,  and  the  son  of  the  equitable  plaintiff, 
was  run  over  and  fatally  injured  by  the  tender  of  a  locomotive  of 
the  defendant  company  which  was  backing  along  a  switch  on 
Wells  street,  at  or  near  the  foot  of  Byrd  street,  in  the  city  of 
Baltimore. 

The  suit  was  brought  in  the  name  of  the  state,  for  the  use  of 
the  mother,  Emma  A.  Welch,  a  widow,  to  recover  damages  for 
her  son's  death  which  was  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  At  the  conclusion  of  the  plaintiff's 
evidence,  the  court  granted  a  prayer  by  which  the  jury  were  in- 
structed that  by  the  undisputed  evidence  in  the  case  the  deceased 
by  his  own  negligence  had  directly  contributed  to  the  happening 
of  the  accident,  and  that  their  verdict  should  be  for  the  defendant. 
In  obedience  to  this  instruction  the  jury  rendered  a  verdict  for 
the  defendant,  and  from  the  judgment  entered  thereon  the  plain- 
tiff has  appealed.  This  is  the  second  appeal  in  this  case,  the  first 
being  reported  in  114  Md.  536.  In  the  opinion  of  Judge  Schmuc- 
ker  in  that  case,  the  locality  where  the  accident  happened  and 
how  it  happened  as  described  by  the  witnesses  are  fully  con- 
sidered, and  the  rule  of  law  proper  to  be  applied  to  the  case  is 
clearly  stated.  What  was  said  in  that  opinion  relieves  us  from 
a  full  discussion  of  many  of  the  questions  presented  on  this  ap- 
peal. The  record  presents  12  exceptions  taken  to  the  rulings  of 
45  R  R  R— 40 
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the  court  on  questions  of  evidence,  and  these  will  now  be  con- 
sidered. 

[1]  The  first,  second,  third,  and  fourth  exceptions  present 
substantially  the  same  question.  They  arose  in  this  way.  The 
plaintiff  offered  to  impeach  the  credibility  of  the  witness  Zepp, 
whom  he  had  placed  -upon  the  stand,  and  for  this  purpose  read 
from  the  record  in  the  former  trial  a  number  of  questions  and 
answers,  and  asked  the  witness  if  he  had  not  so  testified  at  that 
trial.  He  further  offered  to  prove  by  John  C.  Davis,  Jr.,  a  ste- 
nographer who  took  the  testimony  at  the  first  trial,  that  Zepp  had 
testified  to  certain  facts  embraced  in  a  question  propounded  to 
Davis. 

There  was  no  error  in  refusing  to  admit  this  character  of  evi- 
dence. In  no  case  can  a  party  calling  a  witness  be  permitted  to 
impeach  his  general  reputation  for  truth  and  veracity;  but  there 
are  special  circumstances  under  which  he  may  be  permitted  to 
impeach  or  discredit  him  by  showing  that  he  had  previously 
stated  the  facts  in  a  different  manner.  The  conditions  under 
which  this  is  allowable  are  thus  stated  in  Smith  v,  Briscoe,  65 
Md.  561,  5  Atl.  334:  "If  the  witness  has  made  to  the  party  who 
calls  him,  or  to  the  attorney  of  such  party,  a  statement  totally 
variant  from  his  sworn  testimony,  and  on  the  faith  of  such  testi- 
mony he  has  been  called,  he  may  be  asked  if  he  made  such  a 
statement,  and  if  he  denies,  we  see  no  objection  to  the  proof  of 
such  statement,  not  for  the  purpose  of  impeaching  the  general 
character  of  the  witness,  but  for  the  protection  of  the  party  call- 
ing him.  If  a  plaintiff  calls  a  witness,  relying  upon  statements 
made  to  him  or  his  attorney,  and  when  on  the  stand  he  proves 
the  defendant's  case,  we  think  that  the  principles  of  justice  re- 
quire that  the  plaintiff  should  be  able  to  show  why  he  called  hira. 
There  are  objections  to  either  course,  but  the  more  objectionable 
one  would  be  to  hold  the  party  bound  by  the  evidence  of  such 
treacherous  witness.  We  restrict  such  declarations  to  those 
made  to  the  party  calling  him  or  to  his  attorney,  and  made  in 
reference  to  the  case  pending,  and  do  not  extend  them  to  state- 
ments made  to  others.  It  is  upon  the  statements  so  made  to  tie 
party  to  the  suit  or  his  attorney  that  the  witness  is  called.  If  the 
witness  under  such  circumstances  make  a  false  statement,  he 
cannot  complain  that  his  falsehood  is  exposed.  But  it  is  not 
every  statement  that  may  be  made  even  to  the  party  litigant  or 
his  attorney  that  should  be  allowed  to  be  contradicted  by  the 
party  calling  the  witness.  It  should  be  left  to  the  discretion  of 
the  judge  before  whom  the  case  is  tried  below  to  allow  it  to  be 
done.  The  court  should  be  satisfied  that  the  party  has  been  taken 
by  surprise,  and  that  the  evidence  is  contrary  to  what  he  had 
just  cause  to  expect  from  the  witness  based  upon  his  statements, 
and  that  such  statements  were  about  material  facts  in  the  case. 
It  is  not  every  light  or  trivial  circumstance  that  would  justify  it. 
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A  comparison  of  the  testimony  of  this  witness  with  those  por- 
tions of  his  evidence  given  at  the  former  trial  and  embraced  in 
the  questions  propounded  to  him  shows  that  there  was  no  such 
substantial  variance  as  to  bring  the  case  within  the  exception 
stated  in  Smith  z^  Briscoe,  supra. 

The  same  is  true  of  the  eighth  and  ninth  exceptions  where  a 
like  attempt  was  made  to  discredit  the  witness  Clark. 

[2,  3]  We  find  no  error  in  the  rulings  embraced  in  the  fifth 
and  sixth  exceptions.  In  the  fifth  exception  it  is  stated  that  the 
plaintiff  proposed  to  introduce  a  shoe  which  the  boy  wore  at  the 
time  he  was  injured.  The  shoe  had  been  given  to  the  undertaker, 
Mr.  Slowman,  by  the  keeper  of  the  dead  house  at  the  University 
of  Maryland.  Before  this  shoe  could  have  been  admitted  it 
should  have  been  shown  that  it  was  in  the  same  condition  as  it 
was  when  the  boy  was  taken  to  the  hospital.  The  witness  Acker- 
man  testified  that  after  the  boy  had  been  run  over,  he  was  cry- 
ing, and  said  he  knew  he  was  dying.  He  was  asked  how  often 
did  he  repeat  that  expression.  The  court,  upon  objection,  re- 
fused to  permit  the  question  to  be  answered.  Evidently,  no  in- 
jury resulted  to  the  plaintiff  from  this  ruling. 

[4]  Nor  do  we  find  any  error  in  the  tenth,  eleventh  and 
twelfth  exceptions.  The  plaintiff  proposed  to  prove  by  Jeffer- 
son D.  Sweitzer  and  John  T.  A.  Stroup,  two  experienced  engi- 
neers, both  of  whom  had  been  in  the  employ  of  the  defendant 
company  as  engineers,  and  who  were  familiar  with  the  tracks 
and  cross-over  switch  where  the  accident  occurred,  that  a  per- 
son looking  out  the  side  window  of  a  backing  engine  with  a  ten- 
der in  front,  could  see  the  switch.  If  the  questions  asked  these 
witnesses  had  embraced  the  conditions  existing  at  the  time  of  the 
accident,  as  described  by  the  engineer,  Zepp,  the  evidence  would 
have  been  proper;  but  as  it  was  not  confined  to  those  conditions, 
it  would  have  been  misleading,  and  it  was  properly  refused. 

[5]  The  evidence  shows  that  the  injured  boy  was  taken  from 
the  place  of  the  accident  on  one  of  the  engines  of  the  defendant 
to  Camden  Station.  At  or  about  20  minutes  of  6  o'clock  that 
afternoon  he  was  taken  by  Robert  L.  Morgan  to  the  Maryland 
General  Hospital.  He  was  then  conscious,  but  died  about  2 
o'clock  the  following  morning. 

The  plaintiff  then  asked  Mr.  Morgan  the  following  questions: 
"Will  you  please  state  to  the  court  and  jury  what  he  gave  you 
as  the  cause  of  the  accident  ?'*  The  court  refused  to  allow  this 
question  to  be  answered,  and  this  ruling  constitutes  the  seventh 
bill  of  exceptions.  It  is  contended  by  the  plaintiff  that  this  state- 
ment was  a  part  of  the  res  gestae,  and  should  have  been  admitted ; 
but  under  the  settled  law  of  this  state,  it  was  made  at  a  time  too 
far  removed  from  the  place  of  the  injury  to  constitute  a  part  of 
the  res  gestae. 
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In  Baltimore  City  v.  Lobe,  90  Md.  310,  45  Atl.  192,  the  court 
referred  to  a  number  of  cases  on  this  subject  and  said:  "All 
agree  that  to  make  the  declaration  a  part  of  the  res  gestae  it  must 
be  so  connected  with  the  transaction  as  to  be  reasonably  a  pan 
of  it ;  it  must  not  be  the  result  of  premeditation  or  design,  but 
the  'immediate  spur'  of  the  transaction,  and  though  it  need  not 
appear  that  it  was  spoken  at  the  identical  point  of  time  when  the 
principal  fact  happened,  yet  it  must  have  been  made  so  soon 
thereafter  as  fairly  to  be  a  part  of  the  transaction,  and  therefore 
elucidating  and  explaining  it.  But  if  the  declaration  was  made 
after  the  main  occurrence  had  ceased,  and  there  is  no  necessary 
connection  between  it  and  the  principal  event,  it  is  then  nothing 
more  than  a  narrative  of  a  past  occurrence,  and  is  not  admissible 
as  a  part  of  the  res  gestae."  The  statement  sought  to  be  given 
in  evidence  was  made  at  Camden  Station  some  time  after  the 
accident,  and  some  distance  from  the  place  of  its  occurrence,  and 
the  court  committed  no  error  in  refusing  to  admit  it. 

[6]  The  important  question  presented  by  this  record  is 
whether,  under  the  principles  announced  in  the  former  case, 
the  equitable  plaintiff  had  offered  any  legally  sufficient  evidence 
to  take  the  case  to  the  jury.  The  judgment  in  the  former  case 
was  reversed,  and  a  new  trial  awarded  for  error  in  the  rulings 
upon  evidence  and  in  granting  the  plaintiff's  first  and  the  de- 
fendant's fourth  prayer.  The  lower  court  in  the  trial  of  thai 
case  had  admitted  certain  testimony  upon  the  theory  that  it 
tended  to  show  that  the  deceased  was  upon  the  tracks  of  the  de- 
fendant company  "by  virtue  of  some  implied  license  or  permis- 
sion from  it."  This  testimony  was  found  to  be  inadmissible,  and 
since  the  plaintiff's  first  prayer,  which  declared  the  defendant's 
duty  to  the  deceased  was  based  upon  that  testimony,  the  prayer 
was  pronounced  bad.  The  defendant's  fourth  prayer  was  held 
bad  because  it  asserted  *'that  the  duty  of  the  defendant's  agents 
to  exercise  care  to  protect  the  plaintiff's  deceased  would  begin 
only  when  they  saw  him  in  a  situation  of  peril  instead  of  when 
they  became  aware  of  his  peril." 

In  view  of  what  was  said  in  the  first  appeal  and  of  the  evi- 
dence contained  in  this  record,  the  deceased  must  be  treated  as 
a  trespasser  upon  the  defendant's  tracks,  and  "its  employees  in 
charge  of  the  backing  engine  owed  him  no  duty  until  they  be- 
came aware  of  his  presence  on  the  tracks  in  a  position  of  peril.' 

[7]  At  the  close  of  all  the  testimony  at  the  first  trial  the  d^ 
fendant  sought  to  take  the  case  from  the  jury,  and  one  of  the 
prayers  offered  was  identical  in  form  with  the  granted  prayer 
in  this  case.  These  prayers  were  refused,  and  the  rulings  were 
affirmed  by  this  court. 

At  the  first  trial  the  plaintiff  produced  Charles  A.  Trump, 
who  testified  that  he  was  an  eyewitness  of  the  accident  and  gave 
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a  detailed  description  of  how  it  occurred.  At  the  trial  of  this 
case  the  testimony  of  Trump,  as  given  in  the  first  trial,  was  read 
from  the  record  in  that  case  to  the  jury  by  consent  of  counsel. 
Commenting  upon  Trump's  testimony  Judge  Schmucker  said: 
"The  plaintiff's  witness,  Trump,  whose  testimony  for  the  pur- 
pose of  the  present  inquiry  must  be  taken  as  true,  testified  that 
the  boy's  foot  was  caught  between  the  switch  points  and  the  rail 
when  the  engine  was  a  block  and  a  half  away  from  him,  and  that 
he  screamed  and  yelled  and  tried  in  vain  to  pull  his  foot  loose, 
but  he  was  held  fast  until  the  tender  ran  over  him.  As  the  en- 
gine and  tender  approached  him  they  moved  at  the  rate  of  but 
two  miles  an  hour.  Both  the  engineer  and  the  brakeman  who 
were  on  the  engine  testified  that  they  were  looking  back  in  a 
direction  in  which  they  were  moving  all  the  time,  and  did  not  see 
the  boy  toward  whom  they  were  going  until  after  the  engine  had 
passed  over  him.  *  *  *  if  Trump's  testimony  that  the  boy 
was  screaming  and  yelling  from  the  time  his  foot  was  caught  in 
the  switch  was  true,  those  in  charge  of  the  engine  might  have 
been  informed  of  his  peril  by  hearing  his  cries  of  distress." 
Trump's  testimony  was  held  in  the  former  case  legally  sufficient 
to  have  taken  the  case  to  the  jury. 

It  follows  that  there  was  error  in  withdrawing  this  case  from 
the  jury,  unless  there  be  found  in  the  present  record  some  fact 
or  circumstance  which  makes  the  ruling  on  the  former  appeal 
on  this  question  inapplicable.  This  fact,  it  is  argued,  is  found 
in  the  testimony  of  William  H.  Zepp,  the  engineer  in  charge  of 
the  locomotive  and  tender  which  ran  over  the  boy.  He  testified 
for  the  defendant  in  the  former  case;  but  on  the  retrial  he  was 
called  by  the  plaintiff. 

We  have  been  unable  to  discover  anything  in  the  testimony 
of  this  witness  that  would  make  the  ruling  in  the  former  case 
inapplicable.  His  testimony  in  which  he  refers  to  switches  and 
targets  is  somewhat  obscure  and  confusing;  but  assuming  that 
he  meant  to  testify,  and  that  he  did  in  fact  testify  that  he  did  not 
see  and  could  not  see  the  switch  in  which  the  boy  was  caught, 
because  his  vision  was  cut  off  by  the  tender,  that  fact  is  not  of 
itself  sufficient  to  take  the  case  out  of  the  ruling  of  the  prior  case. 

The  argument  in  the  former  case  was  this:  No  duty  was 
owed  by  the  defendant  to  the  deceased  until  its  employees  in 
charge  of  the  locomotive  and  tender  sau}  him  in  a  position  of 
peril,  and  since  neither  the  engineer  nor  the  other  employees  on 
the  locomotive  and  tender  saw  the  boy  in  a  position  of  peril, 
therefore  there  could  be  no  recovery.  The  answer  to  this  argu- 
ment was,  first,  the  duty  to  use  care  arose  from  the  moment  the 
employees  of  the  defendant  became  aware  that  the  boy  was  in  a 
position  of  peril  on  the  track  and  was  not  limited  to  their  actually 
seeing  him  in  that  position;  secondly,  they  might  have  become 
aware  of  his  perilous  position  by  hearing  his  cries  of  distress. 
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The  contention  now  made  is  that  there  can  be  no  recover\%  be- 
cause it  was  physically  impossible  for  the  engineer,  by  reason  of 
the  facts  stated  in  his  testimony,  to  have  seen  the  switch.  This 
is  fully  answered  by  what  was  said  in  the  former  case.  Besides, 
nowhere  in  the  testimony  of  the  engineer  does  he  say  that  he  did 
not  see  the  boy  on  the  switch,  or  that  he  did  not  hear  his  screams 
of  distress.  We  are  therefore  of  opinion  that  the  court  com- 
mitted an  error  in  granting  the  defendant's  first  prayer  by  which 
the  jury  were  instructed  to  find  for  the  defendant,  and  for  this 
error  the  judgment  must  be  reversed. 

[8]  The  appellee  has  moved  to  dismiss  the  appeal  upon  the 
ground  that  the  transcript  of  the  record  in  the  case  was  not  trans- 
mitted to  this  court  within  three  months  from  the  time  the  appeal 
was  taken  as  required  by  article  5,  section  40,  of  the  Code.  The 
affidavits  show  that  the  failure  to  transmit  the  record  in  time 
was  not  wholly  due  to  the  fault,  or  want  of  diligence  of  the  ap- 
pellant, but  was  partly  due  to  the  absence  of  appellee's  counsel 
from  the  city.  Upon  his  return  to  the  city  from  his  summer  va- 
cation, the  bills  of  exception  were  completed  with  reasonable 
dispatch  and  were  presented  to  the  judge  for  his  signature  by 
both  the  counsel  for  the  plaintiff  and  the  defendant. 

We  do  not  find  that  the  counsel  for  the  appellant,  under  the 
circumstances,  was  gtiilty  of  such  want  of  diligence  as  would  au- 
thorize us  to  dismiss  the  appeal. 

Judgment  reversed  and  new  trial  awarded,  with  costs  to  the 
appellant. 
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(Supreme  Court  of  Nebraska,  April  8,  1912.) 
[135  N.  W.  Rep.  445.] 

Appeal  and  Error — Review — Successive  Appeals — Law  of  the  Case. 

— Where,  upon  an  appeal  to  this  court,  a  judgment  of  the  district 
court- is  reversed  and  the  cause  is  remanded  with  directions  to  bring 
in  other  and  additional  defendants  for  the  purpose  of  enabling  the 
court  to  determine  the  rights  of  all  parties  interested  in  the  subject- 
matter  of  the  action,  such  order  will  be  adhered  to  in  all  subsequent 
stages  of  the  litigation. 

Action — Joinder  of  Causes — Parties  and  Interests  Involved.— A 
petition,  in  an  action  for  damages  to  abutting  property  caused  by  the 
construction  of  a  viaduct  upon  a  city  street  over  and  across  the  tracks 
of  a  railroad  company,  is  not  vulnerable  to  the  objection  that  two 
causes  of.  action  are  improperly  joined,  because  the  city  and  the 
railroad  are  joined  as  defendants. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        631 

Phoenix  Mut.  Life  Ins.  Co.  v.  City  of  Lincoln  et  al 

Eminent  Domain — ^Viaducts  in  Streets — Damages — Liability. — The 
provisions  of  article  1,  c.  13,  Comp.  St.  1911,  authorizing  cities,  to 
require  railroad  companies  to  build  viaducts  over  and  across  their 
tracks  where  they  intersect  streets  and  highways,  are  governmental 
in  character,  and  the  reasonable  exercise  of  that  authority  creates 
no  liability  on  the  part  of  the  city  for  damages  to  property  abutting 
on  such  viaducts. 

Eminent  Domain — ^Viaducts  in  Streets — Damages — Liability. — Ap- 
praising the  damages  caused  by  the  construction  of  a  viaduct  in  ac- 
cordance with  the  provisions  of  subdivision  3,  §  129,  art.  1,  c.  13, 
Comp.  St.  1911,  does  not  of  itself  create  a  liability  against  the  city 
for  the  payment  of  such  damages,  and  where  the  city  has  in  no 
way  bound  itself  by  contract  or  otherwise  for  such  payment,  no  ac- 
tion can  be  maintained  against  it  to  recover  the  damages  to  prop- 
erty abutting  upon  the  viaduct. 

Railroads — Maintenance — Crossings.'^ — By  the  statutes-  of  this  state, 
railroad  companies,  when  they  lay  their  tracks  over  and  across  pub- 
lic streets  or  highways,  are  charged  with  the  duty  of  restoring  such 
streets  or  highways  to  their  former  usefulness;  and  that  duty  is  not 
discharged  when  a  street  or  highway  is  restored  to  its  proper  con- 
dition at  the  time  the  railroads  are  constructed.  The  duty  is  a  con- 
tinuing one,  and  embraces  such  alterations  and  improvements  as  may 
afterwards  be  made  necessary  by  the  growth  of  the  city  and  the 
increased   travel. 

Eminent  Domain — Railroad  Crossings — Damage  from  Construc- 
tion.— In  the  performance  of  such  duty  railroads  may  be  required, 
when  necessary,  to  construct  viaducts  over  and  across  their  tracks, 
and  are  liable  for  damages  to  any  person  whose  property  is  injured 
by   such   construction. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Lancaster  County;  Frost,  Judge. 

Action  by  the  Phoenix  Mutual  Life  Insurance  Company  against 
the  City  of  Lincoln  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

Fred  H.  Foster,  D.  H.  McClenahan,  James  E.  Kelby,  Byron 
Clark,  B.  H.  Dunham-,  F.  £.  Bishop,  F.  A.  Brogan,  and  B.  P. 
Waggener,  for  appellants. 

Samuel  J.  Tuttle,  for  appellee. 

Barnes,  J.  On  the  former  hearing  of  this  case  a  judgment 
for  the  plaintiff  was  reversed,  and  the  cause  was  remanded  to 
the  district  court  with  directions  to  make  the  railroad  companies 

*See  extensive  note,  23  R.  R.  R.  460,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  460;  last  paragraph  of  first  foot-note  of  Wabash  R.  Co.  v.  Rail- 
road Commission  (Ind.),  42  R.  R.  R.  419,  65  Am.  &  Eng.  R.  Cas., 
N.  S..  419. 
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defendants,  in  order  to  enable  the  court  to  determine  the  ques- 
tion of  the  liability,  as  between  them  and  the  city  of  Lincoln,  for 
damages  to  the  plaintiff's  property  abutting  upon  what  is  known 
as  the  Tenth  street  viaduct,  caused  by  the  erection  of  that  struc- 
ture. Phcenix  Mutual  Life  Ins.  Co.  v.  City  of  Lincoln,  87  Xeb. 
626,  127  N.  W.  1069.  When  the  mandate  was  returned  to  the 
district  court,  the  plaintiff  filed  its  amended  petition,  and  sum- 
mons was  issued  thereon  and  served  upon  the  railroad  com- 
panies. They  appeared  and  demurred  separately  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to  consti- 
tute a  cause  of  action  as  against  them.  The  demurrers  were 
overruled,  and  answering  over  they  alleged  the  facts  which  they 
now  contend  constitute  a  complete  defense  to  any  liability  on 
their  part.  There  being  no  dispute  as  to  the  facts,  and  the 
amount  of  plaintiff's  damages  having  been  settled  for  the  pur- 
pose only  of  the  trial  by  stipulation,  a  joint  judgment  was  ren- 
dered against  them  and  the  city  of  Lincoln,  from  which  all  of 
the  defendants  appealed. 

The  record  discloses  that  the  railroad  tracks  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  the  Missouri  Pacitic 
Railroad  Company,  and  the  Chicago  &  Northwestern  Railroad 
Company  cross  what  is  known  as  Tenth  street,  in  a  populous  part 
of  the  city  of  Lincoln,  and  at  the  same  point ;  that  Lincoln  is  a 
city  of  the  first  class,  having  a  population  of  40,000  and  less  than 
100,000  inhabitants ;  that  at  a  regular  election  held  on  the  7th 
day  of  May,  1907,  the  question  of  the  necessity  for  the  construc- 
tion of  a  viaduct  on  Tenth  street  over  and  across  the  railroad 
tracks  of  the  above-named  defendants  was  duly  submitted  to  the 
electors  of  that  city,  and  the  majority  of  said  electors  voted  to 
require  such  construction;  that  thereafter  an  ordinance  was  en- 
acted declaring  it  necessary  for  the  public  safety  and  conven- 
ience that  said  viaduct  be  constructed  by  the  railroad  companies: 
that  the  companies  refused  to  comply  with  the  provisions  of  the 
ordinance,  and  a  mandamus  suit  was  commenced  on  behalf  of 
the  city  to  require  the  defendants  to  build  said  viaduct;  that 
pending  the  mandamus  proceeding  the  railroad  companies  entered 
into  a  stipulation  with  the  city  whereby  they  agreed  to  build  the 
viaduct,  and  the  city  agreed  to  commence  proceedings  for  the 
appraisement  of  damages  to  abutting  property  owners,  and  there- 
after plaintiff's  damages  were  appraised  and  fixed  at  the  sum  of 
$500,  from  which  appraisement  the  plaintiff  appealed  to  the  dis- 
trict court,  where  judgment  was  rendered  against  the  city  of 
Lincoln  for  that  amount,  and  from  that  judgment  the  city  pros- 
ecuted the  former  appeal.  When  the  mandate  was  returned  to 
the  district  court,  plaintiff  complied  with  the  directions  contained 
therein,  and  the  proceedings  above  set  forth  were  had,  and  from 
the  judgment  therein  rendered  against  them,  all  of  the  defend- 
ants have  appealed. 
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[2]  It  is  contended  by  the  railroad  companies  that  there  was 
a  misjoinder  of  causes  of  action,  for  which  they  insist  the  judg- 
ment of  the  district  court  must  be  reversed.  It  is  argued  that 
the  action,  so  far  as  the  city  was  concerned,  was  founded  on  the 
provisions  of  its  charter,  while  the  action  as  against  them  is  one 
in  tort,  and  that  such  causes  of  action  cannot  properly  be  joined. 
We  are  of  opinion  that  this  contention  is  unsound.  Section  21 
of  the  Bill  of  Rights  provides :  "The  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  compensation 
therefor."  It  must  be  conceded  that  the  viaduct,  which  the  rail- 
road companies  were  required  to  build,  was  necessary  not  only 
for  the  benefit  of  the  general  public,  but  for  the  safe  and  con- 
venient operation  of  the  defendants'  trains  over  and  across  a 
public  thoroughfare.  It  must  also  be  conceded  that  the  construc- 
tion and  maintenance  of  the  viaduct  upon  the  highway  in  front 
of  the  plaintiff's  lots,  adjacent  to  and  abutting  thereon,  created 
such  additional  burden  as  to  entitle  it  to  maintain  an  action  for 
damages  therefor.  Hastings  &  G.  I.  R.  Co.  v,  Ingalls,  15  Neb. 
123,  16  N.  W.  762. 

Section  10,578,  Ann.  St.  1911,  provides,  among  other  things, 
that  every  railroad  corporation  shall  maintain  and  keep  in  good 
repair  all  bridges,  with  their  abutments,  which  such  corporation 
shall  construct  for  the  purpose  of  enabling  their  road  to  pass 
over  or  under  any  turnpike  or  public  road.  It  is  admitted  that 
by  its  charter  provisions  tlie  city  had  the  power  to  require  the 
railroad  companies  to  construct  the  viaduct  in  question,  and  had 
lawfully  exercised  that  power.  It  therefore  follows  that,  when 
constructing  the  viaduct  in  compliance  with  the  orders  of  the 
city,  the  companies  were  acting  under  lawful  authority,  and  their 
act  cannot  be  said  to  have  been  wrongfully  or  tortiously  done. 
We  have  then  a  lawful  act  properly  done  which  gave  the  plain- 
tiff a  right  of  action,  which,  if  originally  brought  against  the 
railroad  companies  and  the  city  together,  would  not  have  been 
a  misjoinder  of  causes  of  action. 

[1]  It  is  next  contended  by  the  railroad  companies  that  this 
case  was  originally  commenced  against  the  city  by  plaintiff's  ap- 
peal from  the  award  of  damages,  to  which  they  could  not  there- 
after lawfully  be  made  parties,  for  that  would  amount  to  the 
bringing  of  another  or  different  action  against  them.  In  dispos- 
ing of  this  contention,  it  is  sufficient  to  say  that  by  our  former 
judgment  the  proceeding  of  which  complaint  Is  now  made  was 
required,  in  order  to  determine  the  rights  of  all  of  the  parties  in- 
terested in  the  subject  of  the  litigation.  The  order  thus  made 
is  the  law  of  the  case,  and  is  and  will  be  adhered  to  at  all  stages 
of  this  action. 

It  may  be  further  said  that,  when  the  railroad  companies  were 
served  with  a  summons  duly  issued  upon  the  plaintiff's  amended 
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petition,  they  appeared  generally  and  thus  conferred  jurisdictioo 
upon  the  court  for  all  purposes ;  and  it  must  be  observed  that,  ii 
they  are  liable  to  the  plaintiff  at  all  for  the  damages  occasioned 
by  the  construction  of  the  viaduct,  it  can  make  no  difference  to 
them  whether  that  liability  is  determined  in  this  action,  or  in  a 
separate  suit  brought  for  that  purpose. 

This  brings  us  to  the  main  question  presented  for  our  deter- 
mination, which  is  whether  the  plaintiff  is  entitled  to  recover 
against  both  the  city  and  the  railroad  companies,  and  if  not 
against  both,  which  of  them  is  liable  for  the  damages  to  plain- 
tiff's property  caused  by  the  construction  of  the  viaduct? 

[3]  From  what  has  already  been  said  there  can  be  no  doubt 
of  plaintiff's  right  of  recovery.  It  is  contended,  however,  that 
no  judgment  can  be  rendered  against  the  city,  because  it  acted  in 
its  governmental  capacity  only,  and  if  this  be  so  the  contention 
is  well  founded.  It  clearly  appears,  that  the  city  of  Lincoln  in 
ordering  the  railway  companies  to  construct  the  viaduct  in  ques- 
tion acted  pursuant  to  the  governmental  power  conferred  upon 
it  by  its  charter  provisions  for  the  protection  of  life  and  prop- 
erty. The  exercise  of  such  power  does  not  of  itself  subject  the 
municipality  to  a  private  action  for  damages.  2  Elliott,  Roads 
and  Streets  (3d  Ed.)  §  890  (702)  ;  Wagner  v,  Portland,  40  Or. 
389,  60  Pac.  985,  67  Pac.  300;  Burkam  v.  Ohio  &  M.  R.  Co.,  122 
Ind.  344,  23  N.  E.  799;  Allentown  ^^  Kramer,  73  Pa.  406;  Mur- 
phy V.  Chicago,  R.  I.  &  P.  R.  Co.,  247  111.  614,  93  N.  E.  381 ;  3 
Dillon,  Municipal  Corporations  (5th  Ed.)  §  1159. 

[4]  It  is  claimed  by  the  railroad  companies  that  by  causing 
pjaintiff's  damages  to  be  appraised  the  city  rendered  itself  liable 
therefor.  We  cannot  assent  to  this  proposition.  By  the  section 
of  the  statutes  above  mentioned  the  city  was  authorized  to  pro- 
vide for  appraising,  assessing,  and  determining  the  damages 
caused  to  any  property  by  the  construction  of  the  viaduct  and 
its  approaches;  but  nothing  is  contained  therein  which  requires 
the  city  to  pay  such  damages.  This  section  also  provides  that 
the  damages  may  be  paid  by  the  city  and  assessed  against  the 
property  benefited ;  but  it  contains  the  further  provision  that  the 
mayor  and  council  shall  have  power,  whenever  any  railroad  com- 
pany fails,  neglects,  or  refuses  to  erect,  construct,  reconstruci, 
or  repair  any  viaduct  or  viaducts  after  being  required  so  to  do. 
as  therein  provided  to  proceed  with  such  work  by  contract  in 
such  manner  as  shall  be  provided  by  ordinance,  and  assess  the 
costs  thereof  against  the  property  of  the  railroad  company  or 
companies  required  to  do  the  same,  and  such  cost  shall  be  a 
valid  lien  against  such  property,  and  be  also  a  legal  indebtedness 
of  said  company  or  companies  in  favor  of  the  city,  and  be  en- 
forced and  collected  by  suit  in  the  proper  court.  It  must  be  said, 
in  passing,  that  the  damages  occasioned  by  the  construction  of 
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a  viaduct  are  a  necessary  part  of  the  costs  of  such  construction. 
So  it  seems  clear,  from  a  consideration  of  that  section,  that 
it  was  the  intention  of  the  Legislature  to  relieve  the  city  from 
any  liability  for  the  costs  of  such  construction,  and  that  the  pro- 
vision relating  to  the  appraisement  of  damages  must  have  been 
inserted  therein  solely  for  the  benefit  of  the  railroads. 

This  question  was  before  the  Supreme  Court  of  Connecticut 
in  Burritt  v.  City  of  New  Haven,  42  Conn.  174,  where,  in  an 
able  and  exhaustive  opinion,  it  was  held  that  the  city  was  not  li- 
able for  the  damages  to  abutting  property  by  reason  of  the  con- 
struction of  a  viaduct  over  and  across  the  tracks  of  the  New  Ha- 
ven &  Northampton  Railroad  Company. 

A  careful  examination  of  the  record  satisfies  us  that  neither 
by  any  act,  stipulation,  or  agreement  on  its  part  has  the  city  ren- 
dered itself  liable  for  the  damages  to  plaintiff's  property.  It 
follows  that  the  judgment  against  the  city  of  Lincoln  must  be 
reversed. 

[5,  6]  But  one  question  remains  for  consideration,  which  may 
be  stated  as  follows:  Upon  the  undisputed  facts  of  this  case, 
are  the  railroad  companies  liable  to  abutting  property  owners 
for  the  damages  caused  by  the  construction  of  the  viaduct? 
Railroads  are  given  the  right  to  lay  their  tracks  in  and  across 
the  streets  of  the  municipalities  of  this  state  by  statute,  and  this 
right  carries  with  it  a  corresponding  duty  on  their  part  to  con- 
struct and  maintain  at  all  times  proper  and  safe  crossings  on  the 
streets  intersected.  Omaha  &  R.  V.  Co.  v,  Brady,  39  Neb.  27, 
57  N.  W.  767.  It  would  therefore  seem  that,  when  such  com- 
panies in  the  performance  of  that  duty  are  required  to  construct 
and  maintain  viaducts,  they  are  liable  for  the  cost  of  such  con- 
struction, and  all  of  the  necessary  incidents  thereto.  The  facts 
of  the  case  of  Burritt  v.  City  of  New  Haven,  supra,  are  like 
those  in  the  case  at  bar.  That  is  a  leading  and  well-considered 
case.  It  was  there  said:  "The  privilege  of  crossing  the  streets 
of  the  city  is  a  part  of  the  franchise  of  the  company,  and  the 
necessary  approaches  constructed  for  the  purpose  of  restoring 
city  streets  to  their  former  usefulness  under  and  as  a  condition 
of  the  exercise  of  the  privilege  are  a  part  of  the  railroad  struc- 
ture authorized  by  its  charter,  and  in  their  erection  a  party  in- 
cidentally injured  has  as  perfect  a  remedy  against  the  company 
for  consequential  damages,  as  for  a  direct  injury  by  it  in  the 
original  construction  of  its  railroad.  The  obligation  to  make 
compensation  is  as  strong  in  one  case  as  in  the  other,  and  to  the 
discharge  of  that  obligation  in  the  manner  prescribed  it  impliedly 
bound  itself  by  its  acceptance  of  its  charter.  Parker  v,  Boston 
&  M.  R.  Co.,  3  Cush.  (Mass.)  107,  116,  50  Am.  Dec.  709;  Brad- 
ley V,  New  York  &  N.  H.  R.  Co.,  21  Conn.  294,  310. 

It  is  insisted  that  this  case  is  essentially  different  from  the  one 
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last  cited,  because  here  the  bridge  is  found  to  have  been  required 
by  public  convenience  and  necessity  only,  while  there  it  was  for 
the  sole  benefit  and  accommodation  of  the  railroad  company. 
We  do  not  see  that  this  distinction  affects  the  obligation  of  the 
company  in  this  particular.  If  public  convenience  and  necessity, 
by  the  growth  of  the  city  and  the  resulting  increase  of  travel,  re- 
quire the  change  in  order  to  restore  the  street  to  its  former  use- 
fulness, the  duty  of  the  company  under  its  charter,  which  was 
before  inchoate,  is  complete,  and  the  same  responsibility  adheres 
to  it  as  if  the  work  was  demanded  for  its  corporate  benefit  alone: 
and  to  the  responsibility  in  the  performance  of  the  work  are  at- 
tached all  the  legal  consequences  which  flow  from  the  improper 
and  injurious  performance  of  it.  The  fact  that  the  duty  is  by  law- 
imposed  upon  the  company  is  sufficient  to  charge  it  with  all  the 
consequences  of  such  an  exception  of  it  as  results  in  injury  to 
others."  To  the  same  effect  are  State  v,  St.  Paul,  M.  &  M.  R. 
Co.,  35  Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313;  State  v,  Min- 
nesota Transfer  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L.  R.  A. 
656 ;  State  v,  St.  Paul,  M.  &  M.  R.  Co.,  98  Minn.  380,  108  N.  W. 
261,  28  L.  R.  A.  (N.  S.)  298,  120  Am.  St.  Rep.  581,  8  Ann.  Cas. 
1047 ;  Northern  P.  R.  Co.  v.  State,  208  U.  S.  583,  28  Sup.  Ct.  341, 
52  L.  Ed.  630. 

The  ordinance  under  which  the  railroad  companies  were 
granted  the  right  to  cross  Tenth  street  provided  that,  by  the  ac- 
ceptance and  exercise  of  the  rights  so  conferred,  the  companies 
would  save  and  keep  the  city  harmless  from  the  payment  of  am 
and  all  damages  growing  out  of  the  exercise  of  those  rights.  By 
exercising  the  right  granted  by  this  ordinance,  the  railroad  com- 
panies assumed  the  obligations  thereby  imposed;  and  it  necessa- 
rily follows  that  they  are  liable  for  the  payment  of  all  damages 
occasioned,  not  only  by  the  original  occupation,  but  also  the 
necessary  expense  of  making  all  needful  and  proper  changes  in 
the  situation  in  order  to  insure  to  the  public  a  safe  and  suitable 
means  of  travel  upon  that  street;  and  it  can  make  no  difference 
whether  they  performed  that  obligation  voluntarily  or  under 
legal  compulsion. 

From  the  foregoing  we  are  of  opinion  that,  both  upon  princi- 
ple and  precedent,  the  railroad  companies  are  liable  to  the  plain- 
tiff for  the  damages  occasioned  by  the  construction  of  the  viaduct, 
and  the  judgment  of  the  district  court  as  to  them  should  be  af- 
firmed. The  record,  however,  contains  a  stipulation  which  leaves 
the  question  as  to  the  amount  of  plaintiff's  damages  open  for  fur- 
ther consideration,  and  the  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  is  remanded,  with  directions  to  al- 
low the  parties  to  litigate  that  question  if  they  so  desire,  and,  if 
not,  then  that  court  will  render  a  judgment  in  favor  of  the  plain- 
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tiflf   for  the  amount  stipulated,  and  against  the  railroad  com- 
panies. 

Reversed  and  remanded. 

Sedgwick,  J.,  concurs  in  the  conclusion.     Reese,  C.  J.,  not 
sitting. 


Baines  v.  Marshfield  &  Suburban  R.  Co. 

(Supreme   Court   of   Oregon,  June   25,   1912.) 

[124  Pac.  Rep.  672.] 

Municipal  Cofporations  —  Streets  —  Maintenance  of  Nuisance  — 
Rights  of  Abutter.* — ^That  the  value  of  property  abutting  upon  a 
street  has  been  diminished,  and  that  free  access  thereto  is  prevented 
by  the  construction  and  operation  of  a  private  tramway  in  a  street 
in  such  manner  as  to  constitute  a  nuisance,  shows  a  right  in  the 
abutting  owner  to  sue  for  damages  for  an  injury  different  from  that 
suffered  by  the  general  public,  and  to  enjoin  further  obstruction  of 
his  access. 

Municipal  Corporations — Streets — Access — Interference  —  Injunc- 
tion.— Obstruction  of  an  abutting  owners'  access  to  and  from  a  street 
need  not  be  continuous  to  entitle  him  to  enjoin  further  obstruction; 
it  being  sufficient  that  the  hindrance  be  only  occasional,  and  for  a 
few  hours  at  a  time. 

Eminent  Domain — Right  to  Exercise — Private  Tramways.t^A 
tramway  maintained  in  connection  with  a  sawmill  for  the  hauling 
of  lumber,  etc.,  does  not  involve  a  public  use  for  the  construction, 
maintenance,  or  operation  of  which  private  property  can  be  taken, 
though  the  ow^ner  may  have  adopted  a  schedule  of  freight  charges, 
it  appearing  that  the  tramway  does  not  unite  with  any  other  rail- 
way or  form  a  part  of  any  connecting  line,  and  that,  except  in  one 
instance,  it  has  been  used  exclusively  as  a  mere  private  enterprise. 

♦See  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N. 
S..  519. 

fFor  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  a  public  use  for  which  private  property  may  be 
condemned,  see  foot-note  of  Chesapeake  Stone  Co.  v.  Moreland 
(Ky.),  29  R.  R.  R.  424,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  424.  where  all 
those  preceding  it  are  collected  or  referred  to:  last  foot-note  of  State 
V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  42  R.  R.  R.  198,  65  Am.  &  Eng. 
R.  Cas..  N.  S.,  198;  foot-note  of  Neitzel  v.  Spokane  International  R. 
Co.  (Wash.),  42  R.  R.  R.  772,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  772; 
Clark  V.  Superior  Court  (Wash.),  41  R.  R.  R.  45,  64  Am.  &  Eng. 
R,  Cas.,  N.  S.,  45;  Bedford  Quarries  Co.  v.  Chicago,  etc.,  R.  Co. 
(Ind.),  41  R.  R.  R.  24,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  24;  Chicago, 
etc.,  R.  Co.  V.  Baugh  (Ind.),  40  R.  R.  R.  407,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  407;  Westport  Stone  Co.  v.  Thomas  (Ind.),  40  R.  R.  ll.  376, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  376. 
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Municipal  Corporations  —  Streets  —  Nuisances. — A  public  street, 
when  opened  for  travel,  should  be  free,  safe,  and  convenient,  and 
any  unlawful  interference  with  either  of  these  qualities  of  the  high- 
way for  an  unreasonable  time  creates  a  public  nuisance,  for  which  its 
author  is  rendered  liable. 

Municipal  Corporations — Streets — Nuisances.} — A  railroad  along  a 
public  street,  built  and  maintained  under  competent  authority,  is  not 
a  nuisance  if  it  is  operated  properly  and  carefully. 

Municipal  Corporations  —  Streets  —  Construction  of  Railroads  — 
Power  of  Common  Council. — Sp.  Laws  1905,  p.  214,  §  28,  subd.  23. 
which  authorizes  the  common  council  of  the  city  of  Marshfield  tc 
regulate  the  use  of  streets  for  street  railways,  etc.,  does  not  em- 
power the  common  council  to  authorize  the  use  of  streets  for  the 
maintenance  of  a  private  tramway. 

Eminent  Domain — Streets — Public  Use. — Whether  or  not  a  pro- 
posed use  of  a  street  in  the  maintenance  of  a  tramway  is  for  a  pub- 
lic purpose  is  a  question  of  fact,  to  be  determined  by  the  court  be- 
fore whom  the  question  is  raised. 

Municipal  Corporations — Streets — Nuisances. — A  nuisance  consti- 
tuted by  operation  of  a  private  tramway  in  a  street  is  not  validated 
by  continued  use,  and  an  abutting  owner's  power  to  prevent  its  fur- 
ther maintenance  is  not  defeated  by  any  delay  in  suing. 

Appeal  from  Circuit  Court,  Coos  County;  J.  W.  Hamilton, 
Judge. 

Action  by  James  Baines  against  Marshfield  &  Suburban  Rail- 
road Company.  Decree  for  plaintiflf,  and  defeniant  a\neals. 
Affirmed. 

John  D,  Goss,  of  Marshfield,  for  appellant. 
W,  U.  Douglas,  of  Marshfield,  for  respondent. 

Moore,  J.  This  is  an  appeal  by  the  defendant,  the  Marshfield 
&  Suburban  Railroad  Company,  a  corporation,  from  a  decree  en- 
joining it  from  operating  cars  on  a  public  highway.  The  charter 
of  Marshfield  empowers  the  common  council  of  that  city  as  fol- 
lows :  **To  regulate  the  use  of  the  streets  *  *  *  for  *  *  * 
street  railways."  Special  Laws  Or.  1905,  p.  214,  §  28,  subd.  23. 
"To  permit,  subject  to  the  restrictions  in  this  act  contained,  and 
regulate  the  laying  down  and  maintaining  of  tracks  for  street 

tSee  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  K- 
S.,  519;  Cadwell  v.  Connecticut  R.,  etc..  Co.  (Conn.),  42  R.  R.  R.  577, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  577;  first  paragraph  of  foot-note  of 
State  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  40  R.  R.  R.  131,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  131;  foot-note  of  Appeal  of  Norton  (Conn.).  *^ 
R.  R.  R.  75,  63  Am..&  Eng.  R.  Cas.,  N.  S.,  75;  Fowler  v.  Norfolk  & 
W.  Ry.  Co.  (W.  Va.),  39  R.  R.  R.  632,  62  Am.  &  Eng.  R.  Cas.,  N. 
S..  632;  Allerton  v.  New  York,  etc.,  Ry.  Co.  (N.  Y.),  39  R.  R-  R- 
24,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  24. 
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cars  and  other  railroads,  and  the  operating  of  railways,  locomo- 
tives, motors,  and  cars  thereon."  Id.  subd.  27.  The  limitation 
thus  referred  to  reads  as  follows:  **No  franchise  or  right  of  way 
can  or  shall  be  granted  by  the  city  council  to  any  person  or  cor- 
poration for  using  the  streets  or  public  highways  of  the  city  of 
Marshfield  for  the  purpose  of  conducting,  operating,  or  maintain- 
ing thereon  any  street  railway,  electric  motor  or  horse-car  line, 
or  other  railway,  except  upon  the  petition  of  the  owners  of  three- 
fourths  of  the  property  adjacent  to  and  abutting  upon  any  street, 
alley,  or  public  highway  through  or  upon  which  such  right  of 
way  or  franchise  is  proposed  to  be  granted."  Id.  §  121.  Pur- 
suant to  a  petition,  purporting  to  have  been  signed  by  the  requi- 
site number  of  such  owners.  Ordinance  No.  266  was  enacted 
March  26,  1907,  by  the  common  council  of  Marshfield,  granting 
to  C.  A.  Smith,  his  heirs  and  assigns,  the  right  to  construct  and 
maintain  on  certain  streets  of  that  city  a  narrow-gauge  railwav 
and  to  operate  thereon  cars  for  the  transportation  of  lumber  and 
other  freight  only,  which  vehicles  were  to  be  propelled  "only  by 
means  of  horse,  or  overhead  or  underground  electrical  power." 
All  tracks  to  be  constructed  were  not  to  exceed  30  inches  in  width, 
and  the  rails  to  be  used  were  to  be  of  such  pattern,  weight,  and 
material,  and  placed  on  the  streets  designated  at  such  places,  as 
the  common  council  might  prescribe.  If  within  12  months  from 
the  passage  of  the  ordinance  Smith  or  his  assigns  should  con- 
struct and  operate  on  the  west  bank  of  Isthmus  Slough  at  or  near 
Marshfield  a  sawmill,  the  enactment  should  be  in  force  and  re- 
main operative  as  long  as  lumber  was  manufactured  at  that  place. 
It  was  provided,  however,  that  a  failure  to  operate  the  mill  tem- 
porarily by  reason  of  strikes  or  other  unavoidable  casualties 
should  not  forfeit  the  privilege  so  conferred.  Within  the  time 
limited  Smith  and  his  assigns  constructed  at  the  place  designated 
a  sawmill.  In  order  to  transport  the  output  of  the  mill  to  a  suit- 
able shipping  point  there  was  constructed,  pursuant  to  and  in 
conformity  with  the  ordinance,  a  railroad  along  Sheridan  street, 
one  of  the  highways  specified,  a  distance  of  about  4,600  feet. 
This  street,  like  others  immediately  east  and  west  thereof,  is  laid 
out  80  feet  in  width  across  a  marsh,  the  surface  of  which  is  oc- 
casionally overflowed  at  high  tides.  An  elevated  roadway  24 
feet  wide,  and  about  4  feet  high,  has  been  built  along  the  middle 
of  Sheridan  street  the  distance  mentioned.  On  the  outer  sides 
of  the  upper  part  of  the  raised  way  are  short  posts,  on  the  top 
of  which  have  been  nailed  a  continuous  railing  and  a  wheel  guard, 
except  at  street  crossings  and  at  openings  where  approaches  to 
buildings  have  been  made.  The  railroad  authorized  by  the  or- 
dinance was  built  on  the  west  side  of  the  roadway,  by  spiking 
T-rails  to  the  planks  forming  the  decking,  leaving,  however,  a 
space  of  40  inches  between  the  outer  rail  and  the  wheel  guard. 
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Bevelededged  planks,  the  thickness  of  which  equals  the  height  of 
the  iron,  have  been  nailed  to  the  decking  on  the  outside  of  it,  but 
joining  the  rails,  between  which  planks  of  the  same  thickness  have 
been  placed  at  street  intersections  and  at  approaches  to  buildings. 

The  right  to  the  franchise  granted  to  Smith  has  been  duly  as- 
signed to  the  Marshfield  &  Suburban  Railroad  Company,  which 
corporation  operates  on  the  railway  mentioned  cars  used  in 
transporting  lumber  and  slab  wood  that  has  been  cut  into  stove 
lengths.  The  cars  employed  for  the  latter  purpose  have  rack? 
into  which  the  wood  is  thrown.  The  other  vehicles  used  are  open 
flat  cars,  and  all  are  propelled  by  horses  or  mules.  Cars  loaded 
with  wood  have  been  allowed  to  stand  on  the  tracks  until  the  fuel 
was  removed  by  persons  to  whom  it  was  thus  delivered,  and  cars 
loaded  with  lumber  have  been  permitted  to  remain  on  the  rail- 
way, between  street  intersections,  until  suitable  opportunity  was 
afforded  to  continue  the  journey.  The  heavily  loaded  cars  pass- 
ing along  the  rails  have  caused  the  west  side  of  the  elevated  road- 
way, the  bents  of  which  rest  upon  mudsills,  constantly  to  settle, 
so  that  the  east  ends  of  the  plank  are  about  six  or  eight  inches 
higher  than  the  opposite  extremities. 

The  general  manager  and  the  secretary  of  the  Marshfield  & 
Suburban  Railroad  Company  on  August  18,  1909,  issued  a  local 
freight  tariff  for  transportation  of  lumber,  wood  and  other  freight 
between  Anderson  avenue,  Marshfield,  and  Bunkerhill  at  the 
mill  of  the  C.  A.  Smith  Lumber  &  Manufacturing  Company,  the 
successor  of  C.  A.  Smith.  This  schedule  was  posted  at  each  end 
of  the  tramway,  and  a  copy  of  the  rates  thus  established  was 
submitted  to  the  State  Railroad  Commission.  The  testimony 
shows  that  excepting  some  freight  hauled  for  A.  J.  Savage  the 
cars  referred  to  are  exclusively  employed  in  transporting  lumber 
and  wood  from  the  sawmill  to  a  shipping  point  in  Marshfield,  and 
that  the  mill  company  owns  47  of  the  50  shares  of  the  capital  stock 
of  the  railroad  company. 

[1]  It  is  contended  by  appellant's  counsel  that  the  evidence 
fails  to  show  that  plaintiff  suffered  any  special  damages,  or  sus- 
tained any  injury  in  addition  to,  or  different  in  kind  from  that 
endured  by  the  public  at  large,  and,  such  being  the  case,  an  error 
was  committed  in  granting  the  relief  bestowed.  It  is  stated  in 
the  complaint  and  substantiated  by  the  testimony  that  the  value  of 
plaintiff's  property,  abutting  upon  Sheridan  street,  was  dimin- 
ished, and  that  free  access  to  his  pi:emises  was  prevented  by  the 
building  and  operating  of  the  tramway.  This  depreciation  was 
different  in  kind  from  that  suffered  by  the  general  public,  and 
would  undoubtedly  have  been  sufficient  for  the  maintenance  of  an 
action  to  recover  damages  occasioned  by  the  nuisance.  2  Wood, 
Nui.  (3d  Ed.)  §  605.  The  mere  decline  in  the  worth  of  prop- 
erty, however,  may  not  have  been  sufficient  to  warrant  injunctive 
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intervention.  2  Story,  Eq.  (10th  Ed.)  §  925.  In  discussing 
the  subject  Judge  Story,  in  the  section  referred  to,  observes :  "It 
is  not  every  case  which  will  furnish  a  right  of  action  against  a 
party  for  a  nuisance  which  will  justify  the  interposition  of  courts 
of  equity  to  redress  the  injury  or  to  remove  the  annoyance.  But 
there  must  be  such  an  injury,  as  from  its  nature  is  not  susceptible 
of  being  adequately  compensated  by  damages  at  law,  or  such  as, 
from  its  continuance  or  permanent  mischief,  must  occasion  a  con- 
stantly recurring  grievance,  which  cannot  be  otherwise  prevented 
but  by  an  injunction." 

[2]  The  plaintiff's  right  of  access  to  his  property  in  Sheridan 
street  has  been  occasionally  interfered  with  by  permitting  cars 
to  remain  on  the  track  in  front  of  his  premises.  The  tramway  is 
built  so  near  the  west  limit  of  the  elevated  roadway  that  it  would 
be  almost  impossible,  when  the  mill  is  being  operated,  for  a  team 
attached  to  a  delivery  wagon  or  other  vehicle  to  be  halted  for  any 
reasonable  length  of  time  in  front  of  plaintiff's  dwelling  on  that 
side  of  the  street,  without  being  disturbed  by  passing  cars.  This 
interruption  must  sometimes  happen,  and  the  recurrence  is  suffi- 
cient to  authorize  the  maintenance  of  a  suit  in  equity  for  in- 
junctive relief;  the  rule  being  that  the  obstruction  need  not  be 
continuous  and  uninterrupted,  it  being  sufficient  if  the  hindrance 
be  only  occasional  and  extended  for  a  few  hours  at  a'  time.  Joyce, 
Nui.  §  222. 

[3-7]  Without  attempting  to  discuss  the  many  questions  so 
ably  presented  by  appellant's  counsel,  it  is  believed  that  the  tram- 
way complained  of  is  not  a  public  use  for  the  construction, 
maintenance,  or  operation  of  which  private  property  can  be 
taken.  A  public  street  when  opened  for  travel  should  be  free, 
safe,  and  convenient  and  any  unlawful  interference  with  either 
of  these  qualities  of  the  highway  for  an  unreasonable  time  cre- 
ates a  public  nuisance  for  which  its  author  is  rendered  liable. 
Id.  §  214.  A  railroad  built  and  maintained  along  a  public  street 
under  competent  authority  is  not  a  nuisance  where  it  is  operated 
in  a  proper  and  careful  manner.  Id.  §  242.  The  common  coun- 
cil of  Marshfield  were  unauthorized  to  donate  for  an  excessive 
interval,  the  use  of  any  particular  part  of  a  street,  the  right  to 
which  was  admittedly  in  the  community,  except  where  the  grant 
was  made  for  a  public  purpose.  Whether  or  not  a  proposed  use 
is  for  such  an  object  is  a  question  of  fact  to  be  determined  by 
the  court.  Bridal  Veil  Lumbering  Co.  v.  Johnson,  30  Or.  205, 
46  Pac.  790,  34  L.  R.  A.  368,  60  Am.  St.  Rep.  818. 

In  the  case  at  bar  the  testimony  fails  to  show  that  the  appel- 
lant had  any  depot,  warehouse,  or  facility  for  transacting  a  pub- 
lic business.  Its  track  did  not  unite  with  any  other  railway  or 
form  a  part  of  any  connecting  line.  Except  in  one  instance  dur- 
ing several    years,  the  tramway  has    been  used    exclusively  for 
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transporting  lumber  and  slab  wood  for  its  stockholders.  It  is 
apparent  that  such  a  railroad,  though  its  officers  may  have 
adopted  a  schedule  of  freight  charges  and  declared  it  to  be  a 
corporation  designed  to  subserve  a  public  use,  is  a  mere  private 
enterprise.  Weidenfeld  v.  Sugar  Run  R.  Co.  (C.  C.)  4^  Fed. 
615 ;  Bradley  v,  Pharr,  45  La.  Ann.  426,  12  South.  618,  19  L.  R. 
A.  647 ;  State  v.  Railway  Co.,  40  Ohio  St.  504. 

[8]  From  a  careful  examination  of  the  testimony  herein  it  is 
believed  that  the  power  of  eminent  domain  could  not  have  been 
exercised  to  secure  the  right  which  Ordinance  No.  266  attempted 
to  grant.  The  construction  and  operation  of  the  tramway  con- 
stitute a  nuisance  which  was  not  validated  by  continued  use,  nor 
was  the  power  to  prevent  its  further  service  defeated  by  any  de- 
lay in  instituting  this  suit. 

Believing  that  equity  has  jurisdiction  of  the  cause  and  that 
the  injunction  was  properly  issued,  the  decree  is  affirmed. 


Alabama  Great  Southern  R.  Co.  v.  Barclay. 

(Supreme  Court  of  Alabama,  May  9,  1912.) 

[59  So.  Rep.  169.] 

Highways — Obstruction — ^Action  for  Abatement. — A  private  indi- 
vidual, who  suffers  no  damage  different  from  that  sustained  by  the 
public  at  large,  cannot  sue  to  abate  an  obstruction  of  a  highway; 
but,  if  he  sustains  an  individual  or  special  damage  in  addition  to  that 
suffered  by  the  public,  he  may  sue  to  have  it  abated,  if  the  remedy 
at  law  is  inadequate. 

Municipal  Corporations — Obstructions  of  Street — ^Action  by  Indi- 
vidual— Special  Injury — Averment.* — A  bill,  which  avers  that  a  rail- 
road obstructed  a  public  street  by  the  erection  of  a  fence  across  it 
and  by  the  erection  of  shops  and  buildings  thereon,  so  as  to  cut  off 
all  direct  communication  from  plaintiffs  property  with  a  part  of  the 
city,  as  well  as  from  the  railroad  terminal  station,  except  b'y  a  cir- 
cuitous route  through  a  neighborhood  of  bad  repute,  or  by  going 
a  long  distance  to  another  street,  makes  out  a  case  of  injury  to  com- 

♦See  extensive  note,  15  R.  R.  R.  575,  38  Am.  &  Eng.  R.  Cas.,  K 
S.,  575;  Cadwell  v,  Connecticut  R..  etc..  Co.  (Conn.),  42  R.  R.  R.  577. 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  577;  first  paragraph  of  foot-note  of 
State  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  40  R.  R.  R.  131,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  131:  foot-note  of  Appeal  of  Norton  (Conn.).  W 
R.  R.  R.  75,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  75;  foot-note  of  Fowler 
V.  Norfolk  &  W.  R.  Co.  (W.  Va.),  39  R.  R.  R.  632,  62  Am.  &  Eng. 
R.  Cas.,  N.  S..  632;  Allerton  v.  New  York,  etc.,  R.  Co.  (N.  Y.).  39 
R.  R.  R.  24,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  24. 
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plainant  individually  and  specially,  continuous  in  its  character,  and 
for  ivhich  he  could  not  recover  adequate  damages  at  law,  and  hence 
entitles  him  to  a  suit  to  have  the  nuisance  abated. 

Municipal  Corporations — Obstruction  of  Street — Rights  of  Individ- 
uaL — In  order  for  a  private  owner  to  abate  the  obstruction  of  a  pub- 
lic highway  as  a  special  injury  to  him,  it  is  not  essential  that  his 
property  should  abut  upon  the  obstructed  portion  of  the  street. 

Nuisance  —  Remedy  of  Private  Persons  —  Parties  Entitled.  —  The 
right  of  action  for  damages  by  the  cause  or  creation  of  a  nuisance 
accrues  to  the  owner  of  land  at  the  time  of  its  creation,  and  does  not 
pass  to  his  vendee. 

Nuisance — Remedies  of  Private  Owners — Defenses. — The  acquies- 
cence of  plaintiff's  vendor  in  an  act  of  derfendant  constituting  a  public 
nuisance  is  no  defense  to  plaintiffs  action  to  enjoin  it. 

Appeal  from  Chancery  Court,  Jefferson  County;  A.  H.  Ben- 
ners.  Chancellor. 

Bill  by  John  W.  Barclay  against  the  Alabama  Great  Southern 
Railway  to  abate  a  nuisance.  From  a  decree  overruling  demur- 
rer to  the  bill,  respondents  appeal.    Affirmed. 

The  bill  alleges  that  plaintiff  is  the  owner  of  certain  real 
estate  in  Birmingham,  which  is  described,  and  it  is  alleged 
that  it  fronts  on  the  south  side  of  Avenue  D,  and  runs  back 
along  the  east  side  of  Twenty-Sixth  street  140  feet;  that 
said  Twenty-Sixth  street  is  a  public  street  in  the  city  of  Bir- 
mingham, and  is  so  dedicated  to  the  public,  as  is  shown  on  the  map 
and  plat  of  said  city,  and  runs  through  many  blocks  of  said  city, 
to  wit,  20  blocks,  running  from  South  Highlands  to  North  High- 
lands and  running  by  and  along  the  block  by  complainant's  said 
property  as  above  described,  and  that  the  owners  of  property 
and  the  public  generally  have  a  right  of  passage  along  such 
street,  and  along  said  street  to  have  access  to  their  property.  It 
is  further  alleged  that  the  street  runs  directly  from  complainant's 
property  to  the  railroad  terminal  station  located  in  the  city  of 
Birmingham,  to  which  station  nearly  all  the  trains  entering  said 
city  come  and  stop.  Defendant,  notwithstanding  these  facts  and 
the  right  of  abutting  property  owners  and  the  public  to  have 
said  street  kept  open  and  unobstructed  for  the  purpose  of  travel, 
the  Alabama  Great  Southern  Railway,  has  obstructed  a  large  por- 
tion of  said  Twenty-Sixth  street  lying  just  north  of  its  intersec- 
tion with  Powell  avenue  in  said  city,  and  just  north  of  the  track 
of  the  Southern  Railway,  which  runs  along  Powell  avenue,  or 
which  would  be  Powell  avenue,  if  extended,  and  still  continues 
to  obstruct  said  portion  of  Twenty-Sixth  street,  and  to  exclude 
the  public  and  abutting  property  owners,  and  using  said  portion 
of  said  street  as  and  for  a  public  highway.  The  obstruction  is 
alleged  to  be  the   erection   of  a    fence  along  said   highway  and 
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across  it,  and  by  the  erection  of  shops  and  buildings  thereon. 
The  obstruction  to  plaintiff's  property  is  alleged  to  be  such  that 
parties  desiring  to  go  northward  into  other  portions  of  the  cit}- 
of  Birmingham,  and  especially  to  that  portion  where  is  located 
the  said  terminal  railroad  station,  may  not  go  by  direct  course 
along  said  Twenty-Sixth  street,  but  must  go  by  circuitous  route, 
either  by  going  to  some  other  street  westward,  such  as  Twenty- 
Fourth  street,  which  is  a  neighborhood  of  bad  repute,  or  by  go- 
ing a  long  distance  eastwards  to  Thirty-Second  street.  It  is  then 
alleged  that  on  this  account  plaintiff's  property  is  rendered  less 
valuable,  etc.  It  is  then  alleged  that  this  obstruction  is  being 
maintained  by  the  respondent  with  full  knowledge  that  this  is  a 
public  street  or  highway,  and  that  it  will  be  continued  to  the  ex- 
clusion of  all  persons  who  have  a  right  to  go  along  there,  and 
that  the  respondent  will  not  remove  or  abate  said  nuisance,  un- 
less compelled  to  do  so  by  this  honorable  court.  The  demurrers 
were  that  the  bill  was  without  equity,  that  the  descriptions  were 
uncertain  and  indefinite,  that  no  special  damages  are  alleged  as 
shown,  and  that  the  bill  shows  that  the  complainant  is  not  en- 
titled to  relief,  because  he  is  not  shown  to  be  an  abutting  ovner, 
or  that  his  property  abuts  on  that  part  of  the  street  which  it  is 
alleged  was  obstructed. 

A,  G,  &  B,  D,  Smith,  of  Birmingham,  for  appellant. 
James  A.  Mitchell,  of  Birmingham,  for  appellee. 

Anderson,  J.  [1]  The  strictness  of  the  rule  as  to  the  right 
to  maintain  a  private  action  growing  out  of  an  obstruction  to 
highways  and  navigable  streams  has  been  considerably  modified 
since  the  days  of  Lord  Coke.  Joyce  on  Nuisances,  §  424.  The 
doctrine  now  is,  in  this  and  many  other  states,  that  a  private  in- 
dividual, who  suffers  no  damages  different  from  those  sustained 
by  the  public  at  large,  has  no  standing  in  court ;  "but,  if  he  sus- 
tains an  individual  or  specific  damage  in  addition  to  that  suffered 
by  the  public,  he  may  sue  to  have  same  abated,  if  the  remedy  at 
law  is  inadequate."  Sloss-Sheffield  S.  &  I.  Co.  v.  Johnson,  147 
Ala.  384,  41  South.  907,  8  L.  R.  A.  (N.  S.)  226,  119  Am.  St. 
Rep.  89,  11  Ann.  Cas.  285,  and  authorities  cited;  Sloss-Sheffield 
Co.  V.  McLaughlin,  55  South.  522;  Duy  v.  Alabama  Western  Ry. 
Co.,  57  South.  725. 

[2]  As  to  when  special  damages  are  shown  by  the  obstruction 
of  a  highway  to  a  property  owner  on  said  highway,  different  in 
kind  from  those  sustained  by  the  general  public,  is  a  question 
not  free  from  difficulty ;  but  this  court  is  committed  to  the  rule 
that,  if  the  obstruction  forces  the  owner  of  the  land  out  of  his 
direct,  public  street  or  road  into  a  circuitous  route  in  his  com- 
merce and  intercourse  with  the  outside  world,  this  is  a  special  in- 
jury to  him,  not  suffered  by  the  general  inhabitants  of  the  state. 
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county,  or  city.  Johnson's  Case,  supra.  It  may  be  true  that  the 
present  bill  does  not  set  up  facts  showing  as  great  an  impediment 
to  this  complainant's  egress  from  and  ingress  to  his  property  as 
was  charged  in  the  Johnson  Case,  supra,  but  it  does  aver  that  all 
direct  communication  is  cut  off  from  his  property  with  the  north- 
em  portion  of  Birmingham,  as  well  as  from  the  Terminal  Rail- 
road Station,  except  by  a  circuitous  route  through  a  neighbor- 
hood in  bad  repute,  or  by  going  a  long  distance  eastward  to  about 
Thirty-Second  street.  We  think  the  bill  not  only  makes  out  a 
case  of  injury  to  him  individually  and  specially,  but  shows  that 
it  is  continuous  in  its  character  and  nature,  and  that  he  cannot 
recover  adequate  compensation  in  a  court  of  law. 

[3]  Nor  is  it  essential  for  him  to  abut  upon  the  obstructed 
portion  of  the  street,  in  order  to  abate  the  nuisance.  It  was  held, 
in  the  cases  of  Albes  v.  Southern  R.  Co.,  164  Ala.  356,  51  South. 
327,  and  Southern  R.  Co.  v.  Abies,  153  Ala.  523,  45  South.  234, 
that  the  complainant's  lot  had  to  be  abutting  that  portion  of  the 
street  that  was  vacated  in  order  to  complain  of  the  taking  of  prop- 
erty by  virtue  of  the  said  vacation,  and  in  order  to  invoke  section 
23  of  the  Constitution ;  but  each  opinion  holds  that,  as  there  was 
a  legally  authorized  vacation  of  the  street,  the  said  vacation  was 
not  a  nuisance.  It  is  true  that  the  first  opinion  intimated  that  the 
interference  with  the  complainant's  hotel  and  saloon  business 
would  no  doubt  be  a  special  injury  which  would  enable  him  to 
abate  a  nuisance,  but  this  was  merely  arguendo  and  was  inapt, 
as  a  nuisance  was  not  involved;  and,  while  the  bill  was  amended 
so  as  to  aver  an  interference  with  the  complainant's  hotel  and 
saloon  business,  the  court  on  the  second  appeal  put  the  bill  out  of 
court — not  upon  the  theory  that  said  averments  did  not  show 
a  special  injury,  but  upon  the  ground  that  whether  the  complain- 
ant suffered  a  special  injury  or  not  made  no  difference,  as  the 
vacation  was  authorized  and  was  not  a  nuisance;  and,  in  order 
for  the  complainant  to  invoke  the  protection  of  section  23  of  the 
Constitution,  his  property  had  to  abut  on  that  part  of  the  street 
that  was  vacated.  To  the  same  effect  was  the  holding  in  the  case 
of  Jackson  v,  Birmingham  Foundry  &  Machine  Co.,  154  Ala.  464, 
45  South.  660,  except  that  the  rule  was  extended  so  as  to  include, 
not  only  one  whose  property  actually  abutted  on  the  vacated  por- 
tion of  the  street,  but  one  whose  property  had  been  entirely  cut 
off  from  the  outside  world  by  said  vacation.  The  case  at  bar 
is  not  an  attempt  to  invoke  the  Constitution  against  taking  prop- 
erty, but  proceeds  upon  the  theory  that  the  obstruction  is  a  nui- 
sance, and  that  the  complainant  is  affected  thereby  different  in 
kind  from  the  general  public;  and  the  equity  of  the  bill  is  sup- 
ported by  the  authorities  first  above  cited.  Nor  do  we  think 
that  this  holding  is*  contrary  to  the  case  of  Dennis  %\  M.  &  M.  R. 
R.  Co.,  137  Ala.  649,  35  South.  30,  97  Am.  St.  Rep.  69,  as  the 
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bill  in  that  case  does  not  seem  to  have  invoked  the  inaccessibility 
of  complainant's  property,  caused  by  the  obstruction,  but  was 
based  upon  the  diminution  of  the  value  of  his  lot,  and  the  court 
held  that  he  had  a  plain  and  adequate  remedy  at  law.  On  the 
other  hand,  if  said  case  is  susceptible  of  a  different  construction, 
and  holds  that  the  interference  with  the  owner's  communication 
with  the  outside  world  is  not  a  special  injury,  then  it  does  not 
harmonize  with  the  more  recent  cases  on  the  subject. 

[4,  5]  It  is  unquestionably  the  law  in  this  state  that  the  right 
of  action  for  the  cause  or  creation  of  a  nuisance  accrues  to  the 
owner  of  the  land  at  the  time  of  the  creation  of  said  nuisance, 
and  does  not  pass  to  his  vendee.  Huntville  z/.  Ewing,  116  Ala. 
582,  22  South.  984 ;  Evans  v,  S.  &  W,  Ry.  Co.,  90  Ala.  54,  7 
South.  758;  Matthews'  Case,  99  Ala.  24,  10  South.  267,  14  L  R 
A.  462;  L.  &  N.  R.  R.  Co.  v.  Hill,  115  Ala.  347,  22  South,  la 
But  this  is  not  an  action  for  damages  caused  by  the  creation  of  the 
nuisance,  and  is  a  proceeding  merely  to  abate  the  nuisance.  "The 
acquiescence  of  plaintiff's  grantor  in  an  act  of  erection  of  de- 
fendant constituting  a  nuisance  is  no  defense  to  plaintiff's  cause 
of  action  for  an  injunction  against  a  continuance  of  the  nui- 
sance." 29  Cyc.  1232;  Learned  v.  Castle,  78  Cal.  454,  18  Pac.872. 
21  Pac.  11.  The  complainant  did  not  have  to  aver  that  he  was 
the  owner  of  his  lots  in  question  at  the  time  the  street  was  ob- 
structed. 

The  bill  avers  that  the  obstruction  is  in  a  public  street  in  Bir- 
mingham, and  does  not  locate  the  said  obstruction  as  being  on 
respondent's  right  of  way.  If  this  is  not  a  public  street,  then  the 
bill  must  fall  for  failure  of  proof,  but  it  shows  upon  its  face  that 
said  street  is  a  public  highway ;  and,  whether  we  can  or  cannot 
take  common  knowledge  of  the  fact  that  respondent's  right  of 
way  is  older  than  the  streets  of  Birmingham,  we  are  relieved  from 
having  to  resort  to  same,  because  the  bill  places  the  obstruction 
in  the  street,  and  not  upon  the  respondent's  right  of  way. 

There  is  an  apparent  conflict  between  the  Johnson  and  Mc- 
Laughlin Cases,  supra,  as  to  what  constitutes  a  special  injury,  as 
distinguished  from  one  suffered  by  the  public  generally;  and,  it 
said  conflict  is  real,  we  prefer  following  the  Johnson  Case. 

The  decree  of  the  chancery  court  is  affirmed. 

Affirmed. 

DowDEi.i<,  C.  J.,  and  Simpson,  McClellan,  and  SoMER\aLLE. 
JJ.,  concur.    Mayfield  and  SayrE,  JJ.,  concur  in  the  conclusion. 
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New  York  Bay  R.  Co.  v.  City  of  Newark. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  20,  1912.) 

[83   Atl.    Rep.   962.] 

Taxation — Property  Subject — Use  for  Railroad  Purposes. — Where 
an  authorized  right  of  way  has  been  acquired  by  a  railroad  company 
over  which  it  has  constructed  and  is  operating  its  road,  and  such 
right  of  way  is  not  devoted  to  any  other  use,  it  is  in  legal  contem- 
plation land  used  for  railroad  purposes  although  the  entire  right  of 
way  may  not,  for  the  time  being,  be  occupied  by  tracks  or  other 
railroad  appliances;  hence  a  judicial  determination  that,  upon  the 
foregoing  facts,  the  part  of  the  right  of  way  thus  unoccupied  is,  for 
purposes  of  taxation,  land  not  used  for  railroad  purposes,  is  not  a 
determination  of  a  disputed  question  of  fact  which  this  court  will  not 
review,  but  a  failure  to  apply  the  proper  legal  rule  to  an  undisputed 
state  of  facts  which  this  court  will  correct. 

Municipal  Corporations  —  Public  Improvements  —  Assessments  — 
Property  Subject.* — ^This  rule  is  equally  applicable  to  assessments 
for  local  improvements;  its  practical  effect  being  to  eliminate  the 
enhancement  of  the  market  value  of  land  included  in  a  railroad  right 
of  way  either  as  a  ground  for  its  assessment  for  such  improvement 
or  as  a  basis  for  the  estimation  of  benefits. 

Municipal  Corporations  —  Public  Improvements  —  Assessments  — 
Amount.* — ^The  proper  rule  with  respect  to  assessments  for  local 
improvements  is  that  the  right  of  way  of  a  railroad  company,  being 
in  legal  contemplation  land  used  for  railroad  purposes,  cannot  be 
assessed  upon  the  basis  of  the  enhancement  of  its  market  value,  but 
may  be  assessed  to  the  extent  of  actual  benefits  conferred  upon  such 
land  for  railroad  purposes. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Certiorari  by  the  New  York  Bay  Railroad  Company  against 
the  Mayor  and  Common  Council  of  the  City  of  Newark  and 
others  to  review  an  assessment.  From  a  judgment  affirming 
the  assessment  (80  N.  J.  Law,  146,  76  Atl.  327),  the  Railroad 
Company  brings  error.     Reversed  and  assessment  set  aside, 

♦For  the  authorities  in  this  series  on  the  question  whether  railroad 
property  may  be  subjected  to  local  assessments,  see  foot-note  of 
Chatham  County  ComVs  v.  Seaboard  Air  Line  R.  (N.  Car.),  11  R. 
R.  R.  859,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  859,  where  all  those  preced- 
ing it  are  collected;  last  foot-note  of  Chicago,  etc.,  R.  Co.  v.  City  of 
Janesville  (Wis.),  32  R.  R.  R.  15,  55  Am.  &  Eng.  R  Cas.,  N.  S., 
15;  foot-note  of  Xaugatuck  R.  Co.  v.  Waterbury  (Conn.),  16  R.  R. 
R.  314,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  314. 
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An  assessment  for  benefits  for  paving  Rose  avenue  in  the  dty 
of  Newark  was  sustained  by  the  Supreme  Court  as  to  a  lot  of 
land  having  a  frontage  of  75  feet  on  Rose  avenue  and  a  depth  of 
100  feet ;  said  lot  being  a  part  of  the  right  of  way  of  the  plaintiff 
in  error  not  occupied  by  its  tracks.  The  facts  are  fully  stated 
in  the  opinion  of  the  Supreme  Court  reported  in  80  N.  J.  Law, 
146,  76  Atl.  327. 

Vredenhurghy  Wall  &  Carey,  of  Jersey  City,  for  plaintiff  in 
error. 
Herbert  Boggs,  of  Newark,  for  defendant  in  error. 

Garrison,  J.  [1]  In  the  case  of  United  N.  J.  R.  R.  Co.  v. 
Jersey  City,  55  N.  J.  Law,  129,  26  Atl.  135,  we  held  that,  "where 
an  authorized  right  of  way  has  been  acquired,  over  which  a  rail- 
road has  been  constructed  and  is  in  good  faith  operated,  which 
right  of  way  is  not  devoted  to  another  purpose,  it  is  used  for 
railroad  purposes  within  the  meaning  of  the  statute  considered, 
although  it  may  not,  for  the  time  being,  be  wholly  occupied  by 
tracks  or  other  railroad  appliances." 

The  statute  referred  to  was  "an  act  for  the  taxation  of  rail- 
road and  canal  property"  (P.  L.  1884,  p.  142),  and,  while  the 
matter  directly  adjudged  was  that  the  land  in  question  was  not 
subject  to  local  assessment  for  taxation,  the  broaded  point  de- 
cided was  that  the  right  of  way  of  a  railroad  company,  although 
at  the  time  not  wholly  occupied  by  railroad  appliances,  was  never- 
theless and  to  its  entire  extent,  in  legal  contemplation,  "land 
used  for  railroad  purposes." 

[2]  This  decision,  which  was  reached  not  upon  the  circum- 
stances of  the  particular  case,  but  upon  public  considerations  aris- 
ing from  the  given  state  of  facts,  lays  down  the  legal  rule  to  be 
applied  in  all  cases  where  such  state  of  facts  exists,  and  the  mat- 
ter for  determination  is  the  assessment  of  the  right  of  way  of 
a  railroad  company,  and  hence  is  equally  applicable  to  assess- 
ments for  local  improvements  with  this  practical  difference,  viz., 
that  the  determination  that  lands  are  used  for  railroad  purposes 
which,  in  the  case -of  general  taxation,  removes  them  altogether 
from  local  assessment,  in  the  case  of  local  improvements,  peniiits 
such  lands  to  be  assessed  to  the  extent  of  the  actual  benefit  con- 
ferred upon  them  for  their  present  use,  i.  e.,  for  railroad  pur- 
poses. 

The  practical  effect  therefore  of  the  rule  in  question  is  to  elimi- 
nate enhancement  of  the  market  value  of  the  land  included  in  a 
railroad  right  of  way  either  as  a  ground  for  its  assessment  for 
local  improvements  or  as  a  basis  for  the  estimation  of  benefits, 
Morris  &  Essex  R.  R.  Co.  v,  Jersey  City,  36  N.  J.  Law,  56. 

The  sound  reason  upon  which  this  rule  rests  is  that  land  ac- 
quired under  a  legislative  sanction  that  implies  its  permanent  de- 
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votion  to  a  public  use  cannot,  without  a  violation  of  such  public 
use,  have  a  market  for  any  other  purpose,  and  hence,  as  such  a 
violation  will  not  be  prestuned,  such  land  has,  in  legal  contempla- 
tion, no  market  value  to  be  enhanced.  Of  course,  if  such  land 
is  actually  put  to  an  alien  use,  the  rule  in  question  does  not  apply. 

There  is  nothing,  however,  to  prevent  the  land,  while  so  de- 
voted to  its  public  use,  from  receiving  from  a  public  improvement 
actual  benefit  for  such  public  use,  and  hence  to  the  extent  that 
such  land  is  thus  benefited  the  right  of  way  of  a  railroad  company 
may  be  assessed  for  such  an  improvement. 

[3]  The  rule,  therefore,  with  respect  to  assessments  for  lo- 
cal improvements  is  that  the  right  of  way  of  a  railroad  company, 
being  in  legal  contemplation  land  used  for  railroad  purposes, 
cannot  be  assessed  upon  the  basis  either  of  the  general  or  special 
enhancement  of  its  market  value,  but  only  for  actual  benefit  to 
such  land  for  the  public  uses  for  which  it  was  acquired. 

The  case  of  Morris  &  Essex  R.  R.  Co.  v,  Jersey  City,  64  N.  J. 
Law,  148,  44  Atl.  937,  affirmed  65  N.  J.  Law,  683,  48  Atl.  1117, 
involves  no  derogation  from  this  rule,  since  in  that  case  the  land 
assessed  consisted  of  city  lots  underneath  which  the  railroad  ran 
through  a  tunnel  constructed  at  so  great  a  depth  that  the  lots 
were  left  available  for  ordinary  building  purposes  and  had  a 
market  value  as  such. 

Nor  does  the  case  of  Paterson  &  Hudson  River  R.  R.  Co.  v, 
Passaic,  54  N.  J.  Law,  340,  23  Atl.  945,  depart  from  the  rule,  but 
on  the  contrary  enforces  and  illustrates  it,  since  the  drainage  of 
railroad  property  by  a  sewer  (which  was  the  improvement  in  that 
case)  is  an  actual  benefit  to  the  land  in  its  present  use,  i.  e.,  for 
railroad  purposes. 

Where,  however,  the  railroad  ran  on  a  trestle  so  that  a  sewer 
was  of  no  benefit  to  it,  the  assessment  was  properly  set'  aside  and 
the  correct  reason  therefor  is  given  by  Mr.  Justice  Parker  in 
Lehigh  Valley  R.  R.  Co.  v,  Jersey  City,  81  N.  J.  Law,  290,  80 
Atl.  228. 

The  rule  was  also  applied  with  like  discrimination  in  Erie  R. 
R.  Co.  V.  Paterson,  72  N.  J.  Law,  83,  59  Atl.  1031,  where  the  Su- 
preme Court  sustained  an  assessment  for  the  paving  of  the  part 
of  a  street  immediately  connecting  with  the  paved  yard  of  the 
railroad  passenger  station.  In  the  opinion  delivered  by  Mr.  Jus- 
tice Dixon,  he  fully  recognized,  however,  the  rule  that  such  as- 
sessment rested  upon  the  increased  facility  of  use  for  railroad 
purposes  and  not  upon  enhancement  of  market  value. 

In  a  later  case  the  same  court,  while  citing  this  opinion  with 
approval,  held  that  the  discrimination  there  made  had  no  appli- 
cation to  an  assessment  for  the  paving  of  a  street  crossed  at  right 
angles  by  the  freight  tracks  of  the  railroad  company,  so  that  the 
unused  part  of  the  right  of  way  actually  fronted  on  the  improved 
street ;  the  reason  being  that  no  benefit  for  railroad  use  was  con- 
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ferred,  and  that  for  general  improvements  that  enhanced  market 
value  the  railroad  right  of  way  could  not  be  lawfully  assessed. 
New  York  Bay  R.  R.  Co.  v,  Newark,  77  N.  J.  Law,  270,  72  AtL 
455. 

It  is  impossible  for  me  to  distinguish  the  case  last  cited  from 
the  case  before  us. 

The  cases  relied  upon  by  the  court  below,  viz.,  Morris  &  Es- 
sex R.  R.  Co.  V,  Jersey  City,  36  N.  J.  Law,  56,  and  Morris  & 
Essex  R.  R.  Co.  v,  Haight,  35  N.  J.  Law,  40,  were  cases  not  of 
a  railroad  right  of  way  but  of  other  property  held  under  the  spe- 
cial charter  of  the  same  company  upon  the  terms  of  which  the  de- 
cision was  rested.  Had  it  been  otherwise  they  must  be  deemed 
to  be  overruled  by  the  more  recent  case  of  United  N,  J.  R.  R. 
Co.  V,  Jersey  City. 

Tested  by  the  legal  rule  thus  illustrated,  the  judgment  of  tbe 
Supreme  Court  in  the  present  case  was  erroneous,  and  its  error 
consisted,  not  in  its  determination  of  a  disputed  question  of  fact, 
but  in  its  failure  to  apply  to  a  given  state  of  facts  the  legal  rule 
properly  applicable  thereto. 

An  examination  of  the  opinion  filed  in  the  court  below  shows 
that  the  court  based  its  judgment  upon  the  conclusion  reached 
by  it  that  the  right  of  way  of  the  prosecutor,  because  not  wholly 
devoted  to  present  railroad  use,  was,  as  to  such  part,  land  not 
used  for  railroad  purposes,  and  hence  sustained  as  to  such  un- 
used part  of  the  right  of  way  an  assessment  for  an  improvement 
that  enhanced  the  market  value  of  such  part  of  the  right  of  way, 
but  was  of  no  benefit  to  the  prosecutor's  land  for  railroad  uses. 

This  conclusion  violates  the  established  rules  illustrated  by  the 
cases  cited,  and  especially  that  laid  down  by  this  court  in  United 
N.  J.  R.  R.  Co.  V.  Jersey  City,  55  N.  J.  Law,  129,  26  Atl.  135. 
For,  upon  the  precise  state  of  facts  upon  which  this  court  m  that 
case  laid  down  the  rule  that  a  right  of  way,  although  but  partially 
in  railroad  use,  is  in  legal  contemplation  land  used  for  railroad 
purposes,  the  court  below  decided  that,  as  to  such  unused  part, 
the  right  of  way  was  land  not  used  for  railroad  purposes.  This 
was  not  a  finding  upon  a  disputed  question  of  fact,  for  as  to  the 
facts  there  was  no  dispute ;  it  was  a  failure  to  apply  to  a  given 
state  of  facts  the  established  legal  rule.  To  put  it  in  another  form, 
it  was  the  drawing  of  an  inference  from  a  state  of  facts  with  re- 
spect to  which  judicial  decision  had  prescribed  the  only  permissi- 
ble inference;  that  is  to  say,  had  laid  down  a  legal  rule. 

No  other  point  was  decided  by  the  Supreme  Court,  and  hence 
its  judgment  rests,  not  upon  a  matter  that  this  court  will  not  re- 
view, if  supported  by  any  evidence,  but  wholly  upon  an  enror 
which  this  court  will  review  and  correct. 

The  judgment  of  the  Supreme  Court  is  reversed,  and  the  as- 
sessment of  benefits  on  the  prosecutor's  right  of  way  is  set  aside, 
with  costs. 
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(Supreme   Court   of   Georgia,  July   11,   1912) 

[75   S.   E.   Rep.  471.] 

Eminent  Domain — Telegraph  Line — Railroad  Right  of  Way.* — A 
telegraph  company  may  condemn  a  right  of  way  on  and  along  the 
right  of  way  of  a  railroad  company,  when  the  proposed  line  of 
telegraph  will  be  so  constructed  as  to  produce  no  material  inter- 
ference with  the  railroad  company's  free  exercise  of  its  franchise  or 
with  the  actual  operation  of  the  railroad. 

Eminent  Domain — Telegraph  Line  on  Railroad  Right  of  Way. — 

It  is  not  a  prerequisite  to  the  exercise  of  such  right  of  condemnation 
that  the  telegraph  company  should  first  file  with  the  railroad  com- 
mission its  consent  that  the  commission  shall  have  jurisdiction  over 
it  for  the  purpose  of  regulating  tolls  on  messages  originating  and 
ending  within  the  state  of  Georgia. 

Eminent  Domain — Telegraph  Line  on  Railroad  Right  of  Way.* — 
A  telegraph  company  may  not  condemn  a  railroad  company's  right 
of  way  on  both  sides  of  the  track,  at  least  without  making  it  appear 
that  it  is  necessary  to  occupy  both  sides  and  that  the  railroad  com- 
pany's operation  of  its  trains  is   not  materially  interfered  with. 

Eminent  Domain — Telegraph  Line  on  Railroad  Right  of  Way.*— 
Where  it  appears  that  the  demands  of  a  modern  railroad  company 
are  such  that  a  telegraph  system  is  a  necessary  auxiliary  to  its 
safe  and  proper  operation,  and  where  it  appears  that  present  tele- 
graph service  is  afforded  to  the  railroad  company  by  an  existing  line 
of  telegraph  by  virtue  of  a  contract  between  the  railroad  company 
and  the  telegraph  company,  which  contract  is  about  to  terminate, 
and  where  it  appears  that  the  existing  lines  are  located  on  an  ad- 
vantageous portion  of  the  right  of  way  and  that  the  railroad  com- 
pany, in  order  to  obtain  the  necessary  telegraphic  service,  intends 
and  purposes,  in  good  faith,  to  construct  a  line  of  its  own  location 
of  the  old  telegraph  line,  relatively  to  the  telegraph  company  pro- 
posing to  condemn  a  right  of  way,  the  railroad  company  has  a 
preferential  selection  of  the  route.  Under  such  circumstances,  the 
telegraph  company  will  be  enjoined  from  condemning  the  route 
which  has  been  selected  in  good  faith  by  the  railroad  company. 

♦For  the  authorities  in  this  series  on  the  right  to  condemn  the 
land  of  a  railroad  company,  see  foot-note  of  Atchison,  etc.,  Ry.  Co. 
V.  Kansas  City,  etc..  R.  Co.  (Kan.),  8  R.  R.  R.  894,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  894.  where  all  those  preceding  it  are  collected:  foot- 
note of  Seaboard  Air  Line  R.  Co.  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  41  R.  R.  R.  796,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  796;  foot-note 
of  New  York  Cent.,  etr.,  R.  Co.  v.  Buffalo  (N.  Y.),  40  R.  R.  R. 
402.  63  Am.  &  Eng.  R.  Cas.,  N.  S..  402. 
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Eminent    Domain — Railroads — Right   of   Way — ^Telegraph  Lme.— 


A  railroad  company  cannot  defeat  the  exercise  of  the  right  of  emi- 
nent domain  by  a  telegraph  company  in  constructing  a  line  of  tele- 
graph on  a  portion  of  its  right  of  way  by  the  construction  and  main- 
tenance of  a  line  on  both  sides  of  its  track,  when  a  line  on  one  side 
of  its  track  is  ample  to  furnish  it  with  necessary  telegraph  service. 
Eminent  Domain-r-Telegraph  Line  over  State  Property.— A  tele- 
graph company  cannot  construct  a  line  of  telegraph  over  the  land 
of  the  state  without  permission  of  the  state.  Civil  Code,  §  2811,  docs 
not  grant  that  permission  except  upon  due  compensation.  That 
section  allows  condemnation  of  the  state's  land  by  telegraph  com- 
panies upon  the  same  plane  as  the  right  of  way  of  a  railroad  com- 
pany and  private  land.  The  lessee  of  the  state's  road  has  only  a 
usufructuary  interest  therein,  and  this  cannot  be  condemned  by  a 
telegraph  company,  separately  and  apart  from  the  state,  in  the  ab- 
sence of  legislative  sanction.  Any  condemnation  proceeding  mn^t 
be  against  both. 

Eminent  Domain — Telegraph  Line — Condemnation. — Where  a  tel- 
egraph company  in  its  notice  of  condemnation  seeks  only  to  occnpy 
a  railroad  company's  right  of  way  for  the  purpose  of  constructing 
and  maintaining  a  telegraph  line,  the  possibility  of  stringing  tele- 
phone wires  for  the  use  of  a  telephone  company  is  no  objection  to 
the  right  to  condemn.  When  the  telegraph  company  attempts  to 
impose  an  additional  servitude,  the  railroad  company  has  jts  remedy 
against   such   act. 

Commerce — Eminent  Domain — ^Telegraph  Line  on  Railroad  Right 
of  Way. — A  telegraph  company  will  not  be  permitted  to  condemn  the 
right  of  way  of  a  railroad  company  for  the  construction  and  main- 
tenance of  lines  of  telegraph  in  such  a  manner  as  to  materially  in- 
terfere with  the  railroad  company  in  the  operation  of  its  trains  and 
in  the  transportation  of  passengers  and  goods.  A  telegraph  line 
so  constructed  and  maintained  as  not  to  interfere  with  the  trans- 
portation of  passengers  and  goods  beyond  the  state  is  not  a  burden 
on  interstate  commerce. 

Constitutional  Law — Damages — Due  Process  of  Law. — The  rulings 
in  the  case  of  Atlantic  Coast  Line  R.  Co.  v.  Postal  Telegraph,  etc. 
Co.,  120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734,  that  the  measure  of 
damages,  where  the  right  of  way  of  a  railroad  company  is  taken  by 
a  telegraph  company,  is  the  value  of  the  land  actuHy  taken,  and  the 
extent  to  which  the  use  of  the  right  of  way  by  the  railroad  company 
is  diminished  by  its  use  by  the  telegraph  company,  that  the  right  of 
way  of  a  railroad  company  has  no  general  market  value  for  other 
uses  than  that  to  which  it  is  applied,  and  that  peculiar  advantages 
and  benefits  accruing  to  a  telegraph  company  from  its  use  of  the 
railroad's  right  of  way  cannot  be  considered  in  the  assessment  of 
damages,  has  not  the  effect  of  putting  the  eminent  domain  laws  of 
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the  state  in  opposition  to  the  due-process  clause  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  Geo.  L.  Bell, 
Judge. 

Suit  by  the  Western  &  Atlantic  Railroad  Company  against 
the  Western  Union  Telegraph  Company  to  restrain  proceedings 
to  condemn  a  right  of  way  for  telegraph  line  along  complainant's 
railroad.  From  a  decree  denying  an  injunction,  complainant 
brings  error.    Reversed  and  remanded. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  and  Claude  Waller,  of 
Nashville,  Tenn.,   for  plaintiff  in  error. 

Dorsey,  Brewster,  Howell  &  Heyman,  of  Atlanta,  for  defend- 
ant in  error. 

Evans,  P.  J.  Many  of  the  questions  presented  by  this  record 
are  novel,  and  arise  from  the  peculiar  facts  of  the  case.  The 
state  of  Georgia  owns  a  railroad  extending  between  Atlanta  and 
Chattanooga,  Tenn.  On  the  19th  day  of  July,  1890,  by  authority 
of  the  General  Assembly  (Acts  1889,  p.  141),  the  railroad  was 
leased  to  the  Nashville,  Chattanooga  &  St.  Louis  Railway  for 
the  period  of  29  years  from  December  27,  1890.  The  leasing 
company  by  the  terms  of  the  act  became  a  body  corporate  under 
the  name  and  style  of  the  Western  &  Atlantic  Railroad  Company. 
Prior  to  the  lease  there  had  been  erected  on  the  right  of  way  of 
the  railroad  a  line  or  lines  of  telegraph  poles  and  wires.  At  that 
time  and  continuously  since  a  line  of  wire  on  these  poles  was  set 
apart  for  the  exclusive  use  of  the  lessee  in  the  transaction  of  its 
railroad  business.  In  1891  another  line  of  wire  was  strung  for 
the  exclusive  use  of  the  leasing  company,  at  considerable  cost  to 
the  lessee.  And  in  1906  a  line  of  double  wires  and  a  line  of 
single  wire  were  stretched  upon  the  same  poles  at  segmental  parts 
of  the  railroad,  at  considerable  expense  to,  and  for  the  exclusive 
use  of,  the  leasing  company  in  the  operation  of  the  railroad.  In 
1884  the  Western  Union  Telegraph  Company  and  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company  entered  into  a  con- 
tract for  the  maintenance  and  operation  of  a  telegraph  line  upon 
its  own  railroad  and  such  other  railroads  that  it  might  subse- 
quently acquire  by  lease  or  purchase.  This  contract  was  to  con- 
tinue in  force  for  25  years  from  July  1,  1884,  and  thereafter  un- 
til the  expiration  of  one  year  after  written  notice  by  either  party 
to  terminate  the  contract.  In  this  contract  the  telegraph  company 
obligated  itself  to  set  apart  one  wire  on  the  main  line  for  the  pref- 
erential use  of  the  railroad  company  and  agreed  that,  if  the  rail- 
road company  should  require  greater  wire  facilities,  the  telegraph 
company  would  furnish  an  additional  wire  at  the  cost  price  upon 
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poles  already  erected,  and  that  the  railroad  company  at  its  own 
cost  would  string  such  additional  wires.  In  August,  1911,  the 
telegraph  company  gave  to  the  railroad  company  written  notice 
of  its  intention  to  terminate  the  contract  after  the  expiration  of 
one  year.  The  telegraph  company  then  opened  up  negotiations 
with  the  Western  &  Atlantic  Railroad  Company  to  purchase  an 
easement  for  their  line  of  poles  and  wires,  which  negotiation  was 
fruitless.  Whereupon  the  telegraph  company  served  the  Western 
&  Atlantic  Railroad  Company  with  written  notice  of  its  purpose 
to  condemn,  along  its  right  of  way  in  this  state,  a  right  of  way 
upon  which  to  construct  (when  necessary),  maintain,  and  oper- 
ate its  telegraph  line.  "The  location  of  the  right  of  way  sought 
to  be  acquired  is  substantially  that  location  now  occupied  by  the 
telegraph  line  of  the  Western  Union  Telegraph  Company  along 
main  line  of  your  railroad  from  Atlanta,  Ga.,  to  the  Tennessee 
line  at  or  near  Graysville,  Ga.,  and  along  the  branch  line  known  as 
the  Rome  branch ;"  the  main  line  running  from  Atlanta,  Ga.,  to 
the  Tennessee  state  line  at  or  near  Graysville,  Ga.,  through  the 
counties  of  Fulton,  Cobb,  Bartow,  Whitfield,  and  Catoosa,  a  dis- 
tance of  approximately  121.37  miles.  The  telegraph  line  will 
enter  upon  the  right  of  way  of  the  railroad  company  at  the  Mari- 
etta Street  Bridge  at  the  same  point  where  it  now  enters  upon  the 
right  of  way,  and  continue  upon  the  east  side  of  the  tracks  a  spec- 
ified distance  of  about  three  miles,  then  to  cross  the  tracks  and 
continue  on  the  west  side,  a  specified  distance,  to  a  point  north 
of  the  5-mile  post,  then  to  cross  the  tracks  and  continue  on  the 
east  side  at  a  specified  distance  to  the  6-mile  post,  at  which  point 
the  line  would  divide,  and  part  of  the  line  cross  to  the  west  side 
of  the  tracks.  From  the  6--mile  post  to  the  Tennessee  state  line 
the  line  would  extend  on  both  sides  of  the  track  as  now  located, 
except  at  Marietta,.  Adairsville,  Dalton,  and  Tunnel  Hill.  The 
right  of  way  thus  sought  to  be  acquired  by  the  telegraph  company 
to  be  of  sufficient  width  to  enable  it  to  conveniently  construct 
(when  necessary),  maintain,  and  operate  its  line  located  and  con- 
structed substantially  as  follows:  As  many  wires  or  cables  of 
wire  as  might  be  necessary  from  time  to  time  to  transact  the  busi- 
ness of  the  telegraph  company,  to  be  strung  on  poles  placed  at  an 
average  distance  from  the  center  of  the  main  line  track  of  27 
feet,  except  where  your  right  of  way  is  limited  or  widened,  with 
a  minimum  distance  from  edge  of  right  of  way  (except  where 
right  of  way  is  limited  or  widened)  of  6  feet.  Poles  to  have  a 
length  of  not  less  than  20  feet,  to  be  placed  in  the  ground  a  depth 
of  not  less  than  4  feet.  At  highways,  railway  crossings,  depots, 
and  side  tracks,  poles  to  have  a  height  of  from  25  to  40  feet  above 
the  ground,  with  an  average  of  40  poles  per  mile  on  both  sides 
of  the  track  from  Atlanta,  Ga.,  to  Kingston,  Ga.,  and  of  30  poles 
per  mile  from  Kingston,  Ga.,  to  the  Tennessee  line.  "Said  poles 
will  nowhere  be  placed  upon  any  of  the  embankments  or  in  the 
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cuts  of  your  railway,  nor  will  said  wires  be  attached  or  fastened 
to  any  of  the  bridges  or  trestle  work  of  said  railway."  There 
will  be  wires  crossing  the  tracks  from  the  main  telegraph  line 
to  reach  the  offices  of  the  telegraph  company  at  various  points 
mentioned  along  the  railroad.  At  all  points  where  the  wires  so 
cross  the  tracks,  the  lowest  wires  to  be  not  less  than  25  feet  above 
the  tracks.  The  term  for  which  the  condemnation  was  desired 
was  the  term  expiring  December  27,  1919,  which  date  is  the  ex- 
piration of  the  railroad  company*s  lease  with  the  state.  There- 
upon the  Western  &  Atlantic  Railroad  Company  filed  a  petition 
to  enjoin  the  proposed  condemnation  by  the  Western  Union  Tele- 
graph Company.  The  telegraph  company  showed  cause  by  de- 
murrer and  answer,  and  after  hearing  evidence  the  court  refused 
an  interlocutory  injunction. 

[1]  1.  It  is  settled  law  in  this  state  that  a  telegraph  company, 
in  the  exercise  of  the  right  of  eminent  domain  granted  to  it  by 
the  state,  may  condemn  a  right  of  way  on  and  along  the  right  of 
way  of  the  railroad  company  when  the  proposed  line  of  telegraph 
will  be  so  constructed  as  to  produce  no  material  interference  with 
the  railroad  company's  free  exercise  of  its  franchise  or  with  the 
actual  operation  of  the  road.  Whether  the  construction  of  the 
telegraph  line  on  a  particular  portion  of  the  railroad's  right  of 
way  will  or  will  not  materially  interfere  with  the  operation  of 
the  railroad  is  ordinarily  a  question  of  fact.  Savannah,  etc.,  Ry. 
Co.  v.  Postal  Telegraph  Co.,  112  Ga.  941,  38  S.  E.  353. 

[2]  2.  The  railroad  company  denies  that  a  telegraph  com- 
pany possesses  any  power  of  condemnation  without  first  filing 
with  the  railroad  commission  of  this  state  its  consent  that  the 
railroad  commission  shall  have  jurisdiction  over  it  for  the  pur- 
pose of  regulating  tolls  charged  on  long-distance  messages  origi- 
nating and  ending  within  the  state  of  Georgia.  Originally  the 
railroad  commission  of  Georgia  had  jurisdicton  only  over  rail- 
roads. In  1891  its  authority  and  jurisdiction  were  extended  so 
as  to  embrace  telegraph  companies  and  express  companies.  Acts 
of  1890-91,  p.  151 ;  Civil  Code  1895,  §§  2217,  2218.  In  1894  an 
act  was  passed  providing  for  the  condemnation  of  private  prop- 
erty for  public  uses  by  all  corporations  or  persons  authorized 
to  take  or  damage  private  property  for  public  purposes.  Civil 
Code,  §  5206  et  seq.  In  1898  the  provisions  of  this  act  were 
made  applicable  to  telegraphic  companies.  Civil  Code,  §  5235. 
In  1905,  section  2347  of  the  Code  of  1895,  which  authorizes  a 
telegraph  company  to  construct,  maintain,  and  operate  telegraph 
lines  through  or  over  any  lands  of  this  state,  and  on,  along,  and 
upon  the  right  of  way  and  structures  of  any  railroad,  and,  when 
necessary,  under  or  over  any  private  lands  in  this  state,  was  so 
amended  as  to  extend  its  provisions  to  telephone  companies  and 
to  confer  upon  both  telephone  and  telegraph  companies  the  power 
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of  eminent  domain ;  provided,  that  where  it  is  necessary  for  such 
companies  to  exercise  the  right  of  eminent  domain,  they  shall 
proceed  to  exercise  it  in  the  same  manner  as  heretofore  provided 
by  law  for  the  exercise  of  such  right  of  eminent  domain  by  tele- 
graph companies ;  and  further  provided,  that  no  corporation  shall 
have  the  benefit  of  this  section  until  it  has  filed  with  the  rail- 
road commission  of  the  state  its  consent  that  the  railroad  com- 
mission shall  have  jurisdiction  over  it  for  the  purpose  of  regu- 
lating intrastate  rates.  Civil  Code,  §  2811.  In  1907  the  railroad 
commission  of  this  state  was  expressly  given  jurisdiction  over 
both  telegraph  and  telephone  companies  for  the  regulation  of 
their  intrastate  business.  Civil  Code,  §  2662.  The  history  of  the 
legislation  on  this  subject,  as  thus  outlined,  shows  that  telegra^ 
companies  were  not  originally  under  the  jurisdiction  of  the  rail- 
road commission ;  that,  as  soon  as  the  commission  was  given  ju- 
risdiction over  them,  the  power  of  eminent  domain  was  con- 
ferred upon  them ;  that  the  telephone  companies  were  not  brought 
within  the  jurisdiction  of  the  railroad  commission  until  1907; 
and  that  prior  to  that  time  telephone  companies  could  not  exer- 
cise the  right  of  eminent  domain  without  first  voluntarily  sub- 
mitting to  the  jurisdiction  of  the  commission.  It  would  seem 
from  a  reference  to  the  act  of  1905  that  so  much  of  Civil  Code, 
§  2811,  as  requires  a  filing  with  the  railroad  commission  of  its 
consent  to  submit  to  its  jurisdiction  was  applicable  to  telephone 
companies  which  did  a  purely  telephone  business  or  in  conjunc- 
tion therewith  a  telegraph  business.  The  Code  section  is  a  little 
confusing,  but  this  confusion  is  dissipated  by  a  reference  to  the 
act  of  1905.  Given  this  construction,  the  provision  of  section 
2811,  about  filing  consent  to  submit  to  the  jurisdiction  of  the 
railroad  commission,    is  not  applicable  to    telegraph  companies. 

We  therefore  hold  that  it  is  not  prerequisite  that  a  telegraph 
company,  in  the  exercise  of  the  right  of  eminent  domain  under 
the  statute,  shall  first  file  with  the  railroad  commission  its  con- 
sent to  submit  to  its  jurisdiction. 

[3]  3.  The  telegraph  company  claims  the  right  to  condemn 
the  railroad  company's  right  of  way  on  both  sides  of  the  track. 
We  have  been  unable  to  find  any  reported  case  dealing  with  the 
exact  question.  In  solving  this  problem  we  must  look  to  our 
statute  to  ascertain  the  extent  of  the  power  of  condemnation 
which  is  given  to  telegraph  companies.  The  act  of  1894  (CinJ 
Code,  §  5206  et  seq.)  is  a  general  statute  defining  the  manner  of 
the  exercise  of  the  right  of  condemnation  by  those  entitled  to 
take  or  injure  private  property  for  public  use  upon  making 
adequate  compensation.  It  was  specially  made  applicable  to 
telegraph  companies  by  amendment.  Civil  Code,  §  5235.  It  is 
declared  in  section  5236  that  "when  a  telegraph  company  under- 
takes to  condemn  so  much  of  the  right  of  way  of  a  railroad 
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company  as  may  be  necessary  for  its  use  for  the  purpose  of  con- 
structing, maintaining  and  operating  its  telegraph  line  along  and 
upon  such  right  of  way,  the  notice  provided  for  in  section  5218 
of  the  Code  shall  be  directed  to  the  railroad  company  and  shall 
set  out  the  manner  in  which  the  telegraph  company  proposes  to 
construct  its  line  on  the  right  of  way  of  the  railroad  company.' 
This  implies  that  a  telegraph  company  can  only  take  of  the  rail- 
road's right  of  way  so  much  thereof  as  may  be  necessary  for  the 
purpose  of  constructing,  maintaining,  and  operating  its  line  of 
wire.  Without  such  limitation  it  would  be  in  the  power  of  a  tele- 
graph company  with  a  monopolistic  tendency  to  acquire,  by  con- 
demnation proceedings,  the  right  to  occupy  all  of  the  right  of 
way  of  a  railroad  company  not  required  for  railroad  use,  to  the 
arbitrary  exclusion  of  any  other  telegraph  company  that  subse- 
quently might  wish  to  occupy  a  portion  of  the  right  of  way, 
either  with  the  consent  of  the  railroad  company  or  by  virtue  of 
the  exercise  of  eminent  domain.  We  are  mindful  of  the  case  of 
S.  F.  &  W.  Ry.  Co.  z\  Postal  Telegraph  Co.,  supra,  wherein  it 
was  ruled  that  "it  is  not  essential  that  the  telegraph  company 
should  affirmatively  show  that  in  order  to  erect,  maintain,  and 
operate  its  telegraph  lines  between  the  points  proposed  it  is  nec- 
essary for  it  to  condemn  such  right  of  way ;  nor  is  it  essential  for 
it  to  show  that  it  is  necessary  for  it  to  use  the  particular  portions 
of  such  right  of  way  which  it  proposes  to  condemn."  No  case 
is  broader  than  its  facts;  and  the  quotation  we  take  from  the 
headnotes  in  that  decision,  as  illustrated  by  the  discussion  in  the 
opinion,  was  not  intended  to  cover  the  question  in  hand.  In  that 
case  the  telegraph  company  was  only  seeking  to  condemn  a  por- 
tion of  the  right  of  way  on  one  side  of  the  track,  and  there  arose 
a  controversy  as  to  the  right  of  the  telegraph  company  to  select 
that  particular  portion  without  showing  a  necessity  for  the  loca- 
tion of  its  poles  on  the  particular  portion.  And  in  that  connec- 
tion the  court  said :  **In  the  very  nature  of  things  it  would  be 
impossible  to  show  this;  for  a  similar  strip  located  almost  any- 
where else  on  the  right  of  way,  at  a  sufficient  distance  from  the 
railroad  track,  might  answer  for  the  purpose  in  view,  and  cer- 
tainly numerous  other  locations  for  such  a  strip  could  be  found 
upon  the  right  of  way."  The  court  had  in  mind  only  one  strip 
of  land,  and  not  two  strips  separated  by  the  railroad  track.  And 
even  where  a  single  strip  of  the  right  of  way  is  sought  to  be  taken 
by  the  telegraph  company,  the  telegraph  company  cannot  take 
more  than  may  be  necessary  for  its  use  for  the  purpose  of  con- 
structing, maintaining,  and  operating  its  telegraph  lines  along 
and  upon  the  railroad's  right  of  way.  If  the  corporation  should 
attempt  to  take  more  land  than  is  authorized,  a  court  of  equity 
will  restrain  it  from  so  doing.  Savannah  Ry.  Co.  v.  Postal  Tel. 
Co.,  115  Ga.  554,  560,  42  S.  E.  1.  The  condemnor  has  a  large 
discretion  in  the  selection  of  its  route,  but  we  do  not  understand 
45  R  R  R— 42 
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that  it  was  ever  contemplated  by  the  statute  that  a  tel^raph 
company  could  arbitrarily  condemn  both  sides  of  a  railroad  trad 
for  the  construction  of  lines  of  wire  on  both  sides  of  the  track, 
when  the  necessary  wires  could  be  strung  upon  poles  on  one 
side  of  the  track. 

[4]  4.  It  appeared  from  the  evidence  that  the  railroad  com- 
pany could  not  safely  and  expeditiously  operate  its  cars  and  en- 
gines without  the  aid  of  a  telegraph  line ;  that  the  demands  of  a 
modern  railway  are  such  that  a  telegraph  system  is  a  necessary 
auxiliary  to  its  safe  and  proper  operation.  In  view  of  the  tele- 
graph company's  voluntary  termination  of  its  contract  with  the 
railroad  company,  the  latter  is  compelled  to  erect  and  maintain 
its  own  telegraph  post  and  wires,  in  order  to  operate  its  road  by 
means  of  electrical  signals  and  orders.  The  railroad  company 
contends  that  it  should  have  the  right  of  prior  selection  in  the 
location  of  a  line  of  telegraph  for  railroad  use,  and  that  it  in- 
tends to  erect  poles  upon  substantially  the  same  location  as  at 
present  occupied  by  those  of  the  telegraph  company.  On  the 
other  hand,  the  telegraph  company  denies  that  the  railroad  com- 
pany has  any  such  right,  but  asserts  that  it  has  the  right  to  select 
a  route  over  the  railroad's  company's  right  of  way  at  any  point 
which  does  not  materially  interfere  with  the  railroad  company 
in  the  conduct  of  its  business.  These  conflicting  claims  must  be 
solved  by  the  application  of  the  rule  that  property  dedicated  to 
one  public  use  cannot  be  subjected  to  another  public  use,  except 
in  cases  where  the  later  use  does  not  materially  interfere  with 
the  former.  If  the  railroad  company  owned  the  existing  line  of 
telegraph,  and  it  was  necessary  to  maintain  and  have  it  for  the 
safe  and  convenient  handling  of  its  trains  and  cars,  no  one  would 
seriously  contend  that  the  telegraph  company  could  deprive  the 
railroad  company  of  its  use  by  virtue  of  the  exercise  of  the  right 
of  eminent  domain.  Assuming,  of  course,  the  necessity  of  a  line 
of  telegraph  as  auxiliary  to  the  operation  of  a  railroad  company, 
the  railroad  company  would  have  the  same  right  in  locating  its 
telegraph  lines  as  it  would  have  in  locating  its  railroad  track,  or 
its  depot,  and  its  warehouses  on  its  own  right  of  way.  If  a  rail- 
road company  was  originally  constructing  its  track,  could  it  be 
said  that  a  telegraph  company  could  arbitrarily  select  sites  for 
its  poles  so  as  to  force  the  railroad  company  to  build  its  track  on 
a  less  desirable  place  on  its  own  right  of  way?  Surely  not.  The 
fundamental  basis  of  the  principle  of  subjecting  one  public  use 
to  a  second  public  use  is  that  the  first  use  must  not  be  materially 
interfered  with.  It  would  indeed  be  most  unfair  demand  to 
make  of  the  owner  of  property  charged  with  the  discharge  of  a 
public  duty,  that  he  must  make  his  property  subservient  to  the 
convenience  of  the  demandant  who  desires  it  for  another  public 
use.  The  railroad  company  is  held  off  by  its  contract  from  con- 
structing its  line  of  telegraph  on  that  portion  of  its  right  of  way 
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which  it  prefers,  and  which  it  has  selected,  until  the  contract  ex- 
pires; and  the  telegraph  company  should  not  be  given  a  prefer- 
ence because  it  is  not  fettered  by  the  same  contract  in  proceed- 
ing to  condemn  the  same  portions  of  the  railroad  right  of  way. 
This  conclusion  cannot  be  affected  by  the  fact  that  the  telegraph 
line  was  in  existence  at  the  execution  of  the  lease.  There  was 
no  exception,  either  in  the  leasing  act  or  the  contract  of  lease, 
that  the  lessee  was  to  take  the  road  burdened  with  a  use  by  the 
telegraph  company.  The  telegraph  company  .recognizes  that  its 
right  to  occupy  the  right  of  way  is  contractual;  hence  its  notice 
to  the  railroad  company  to  terminate  the  contract,  and  its  pro- 
ceedings to  acquire  the  right  of  occupancy  by  condemnation. 

[5]  5.  The  telegraph  company  at  present  occupies  with  its 
poles  and  wires  both  sides  of  the  railroad  track  for  nearly  the 
entire  distance  of  the  main  line  of  the  railroad.  According  to 
the  evidence  a  single  set  of  poles  is  sufficient  to  carry  the  nec- 
essary wires  for  a  telegraph  line  for  railroad  use.  It  therefore 
cannot  be  said  that  it  is  necessary  that  the  railroad  needs  a  line 
on  both  sides  of  its  track.  But,  as  we  have  already  said,  the  rail- 
road company  has  the  right  of  prior  selection  of  the  route. 

[6]  6.  The  railroad  company  takes  the  position  that  the  tele- 
graph company  has  no  power  to  condemn  its  usufructuary  in- 
terest in  the  right  of  way  without  express  permission  of  the 
state,  and  that,  at  all  events,  the  state  is  a  necessary  party  to  the 
condemnation  proceedings.  The  telegraph  company  contends 
that  the  state  has  expressly  given  its  assent  to  any  telegraph 
company  to  construct  and  maintain  a  line  of  telegraph  upon  the 
lands  of  the  state.  In  support  of  this  contention  section  2811  of 
the  Civil  Code  is  cited.  That  section,  after  declaring  that  any 
chartered  telegraph  company  shall  have  the  right  to  construct 
and  maintain  its  line  along  and  over  the  public  highways  of  the 
state  with  the  approval  of  the  county  or  municipal  authorities, 
proceeds  as  follows:  "And,  upon  making  due  compensation, 
shall  have  the  right  to  construct,  maintain,  and  operate  telegraph 
or  telephone  lines,  or  both,  through  or  over  any  lands  of  this 
state,  and  on,  along,  and  upon  the  right  of  way  and  structures 
of  any  railroad,  and,  where  necessary,  under  or  over  any  private 
lands  in  this  state,  and  to  that  end  may  have  and  exercise  the 
right  of  eminent  domain."  The  quoted  clause  does  not  give  to 
a  telegraph  company  a  free  license  to  construct  its  lines  over  the 
lands  belonging  to  this  state.  It  expressly  provides  that  "upon 
making  due  compensation'*  a  telegraph  company  is  given  the 
right  to  construct  its  lines  upon  the  lands  of  the  state,  upon  the 
right  of  way  of  a  railroad  company,  and  upon  private  lands. 
The  telegraph  company's  making  due  compensation  is  put  forth 
as  a  condition  precedent  for  the  construction  of  its  lines.  This 
provision  of  the  Code  places  the  land  of  the  state  upon  the  same 
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plane  as  railroad's  right  of  way  and  private  owners  of  land,  with 
respect  to  condemnation.  There  is  nothing  in  the  language  grant- 
ing this  concession  which  can  be  construed  into  a  general  per- 
mission to  telegraph  companies  to  build  their  lines  upon  the 
state's  land  without  compensation. 

In  this  state  a  tenant  can  neither  assign  his  lease  nor  sublet  the 
premises  without  the  landlord's  permission.  Nor  can  a  tenant 
who  leases  premises  for  a  particular  use  devote  them  to  other 
uses  without  the  landlord's  consent.  Dodd  v.  Ozbum,  128  Ga. 
380,  57  S.  E.  701.  Acquisition  of  the  right  of  occupancy  of  land 
by  means  of  condemnation  is  the  equivalent  of  a  conveyance. 
The  difference  consists  in  the  means  of  acquiring  the  right;  the 
former  is  involuntary  and  the  latter  is  voluntary.  If  a  tenant 
cannot  convey  the  right  to  devote  the  premises  to  a  use  not  au- 
thorized by  the  lease,  it  must  follow  that  the  right  cannot  be  ac- 
quired by  condemnation.  A  telegraph  line  can  only  be  con- 
structed by  an  invasion  of  the  premises  of  the  landlord ;  and  that 
cannot  be  accomplished  except  by  his  voluntary  consent,  or  by 
condemnation.  It  is  true  that,  if  a  tenant's  possession  be  dis- 
turbed by  the  construction  of  a  telegraph  line,  he  is  to  be  sepa- 
rately compensated  for  his  injury ;  but  it  does  not  follow  that 
separate  condemnation  proceedings  may  be  taken  against  land- 
lord and  tenant.  The  relation  of  the  state  to  the  lessee  of  its 
railroad  is  that  of  landlord  and  tenant.  The  lessee  has  but  a 
usufructuary  interest  in  the  possession  of  the  leased  premises, 
for  the  specific  uses  named  therein.  State  of  Georgia  v.  W.  & 
A.  R.  Co.,  136  Ga.  619,  625,  71  S.  E.  1055.  Because  of  this  re- 
lation any  condemnation  proceeding  must  be  instituted  jointly 
against  the  state  and  the  lessee,  unless  the  state  gives  to  the  tele- 
graph company  permission  to  occupy  its  railroad  without  con- 
demnation, which  it  has  not  done. 

Our  attention  is  called  to  the  provisions  of  the  eminent  domain 
law  respecting  the  right  of  a  telegraph  company  to  condemn  the 
right  of  way  of  a  railroad  company,  and  especially  to  the  provi- 
sion that  in  such  cases  only  the  railroad  company  is  to  be  notified. 
The  argument  is  that  the  lessee  is  a  railroad  company,  and  there- 
fore falls  within  all  of  the  provisions  of  the  statute  on  the  sub- 
ject. We  do  not  think  so.  The  statute  refers  to  railroad  com- 
panies who  own  their  rights  of  way;  the  ownership  extending 
either  to  the  easement  of  right  of  way  or  to  the  fee  in  the  soil. 
For  reasons  already  stated,  it  is  manifest  that  the  statute  does 
not  contemplate  proceedings  solely  to  condemn  the  right  of  way 
of  a  railroad  company  which  has  no  ownership  or  easement  of 
the  right  of  way  or  of  the  fee;  one  which  is  merely  a  tenant, 
possessing  no  estate,  but  only  a  usufructuary  interest  in  the  land. 

[7]  7.  Another  objection  to  the  telegraph  company's  right 
to    condemn  is  its  contractual    stipulation  with  the    American 
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Telegraph  Company  and  subsidiary  companies  that  the  respec- 
tive parties  shall  use  in  common  as  far  as  practicable  the  facilities 
of  each  other  in  order  to  avoid  unnecessary  duplication  of  lines 
and  wires.  This  contract  was  made  to  cover  large  systems  of 
telegraph  and  telephone  companies,  and  it  will  not  be  imputed 
to  the  telegraph  company  that  it  will  attempt  to  impose  an  addi- 
tional use  not  mentioned  in  the  notice  of  condemnation.  If  the 
telegraph  company  undertakes  to  impose  an  additional  servitude, 
the  railroad  has  its  remedy  against  such  an  act.  Nolan  v.  Cen. 
Ga.  Power  Co.,  134  Ga.  201,  210,  67  S.  E.  656. 

[8]  8.  The  railroad  company  further  sets  out  that  it  is  a 
common  carrier  engaged  in  interstate  business;  that,  if  a  portion 
of  its  right  of  way  is  condemned  for  the  construction  of  a  tele- 
graph line,  the  danger  of  falling  poles  and  other  inconveniences 
would  interfere  with  its  traffic  and  would  be  a  burden  on  inter- 
state commerce.  The  deduction  is  sought  to  be  drawn  that  the 
condemnation  of  the  railroad's  right  of  way  is  prohibited  by  that 
provision  of  the  Constitution  of  the  United  States  giving  to  Con- 
gress the  exclusive  power  to  regulate  commerce  between  the 
states.  We  fail  to  appreciate  this  objection.  A  telegraph  com- 
pany cannot  condemn  any  portion  of  a  railroad's  right  of  way 
necessary  for  the  operation  of  its  trains  and  cars.  The  possi- 
bility of  poles  falling  upon  the  track  is  too  remote  a  contingency 
to  be  considered.  Atlantic  Coast  Line  Railroad  Co.  v.  Postal 
Tel.-Cable  Co.,  120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734.  The 
railroad  is  now  being  operated  with  a  telegraph  line  on  both  sides 
of  its  track,  and  yet  no  complaint  is  made  that  existing  condi- 
tions interfere  with  the  railroad  company  in  the  discharge  of  its 

duties  as  a  carrier  of  passengers  and  goods. 

[9]  9.  A  further  contention  advanced  by  the  railroad  com- 
pany in  bar  of  the  proposed  condemnation  of  its  right  of  way 
is  that  the  eminent  domain  laws  of  this  state,  as  construed  in 
Atlantic  Coast  Line  R.  Co.  v.  Postal  Tel.-Cable  Co.,  120  Ga.  268, 
48  S.  E.  15,  1  Ann.  Cas.  734,  authorizing  condemnation  of  the 
right  of  way  of  a  railroad  company  by  a  telegraph  company, 
are  unconstitutional,  in  that  they  allow  the  property  of  the  rail- 
road company  to  be  taken  without  due  process  of  law.  In  the 
case  cited  this  court  ruled  "that  the  measure  of  damages  in  such 
cases  is  the  value  of  the  land  actually  taken,  and  the  extent  to 
which  the  use  of  the  right  of  way  by  the  railroad  company  is 
diminished  by  its  use  by  the  telegraph  company;  that  the  right 
of  way  of  a  railroad  company  has  no  general  market  value  for 
other  uses  than  that  to  which  it  is  applied;  and  that  peculiar  ad- 
vantages and  benefits  accruing  to  a  telegraph  company  from  its 
use  of  the  railroad's  right  of  way  cannot  be  considered  in  the 
assessment  of  damages."  The  effect  of  this  ruling  is  alleged  to 
be  that  a  railroad  company  is  entitled  to  no  more  than  nominal 
damages  for  the  appropriation  of  a  portion  of  its  right  of  way 
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under  condemnation  proceedings  for  the  erection  or  maintenance 
of  lines  of  poles  and  wires  of  a  telegraph  company,  and  hence 
it  is  not  permitted  to  receive  the  full  value  of  the  property  taken 
and  the  injury  inflicted.  The  rule  laid  down  for  the  measure  of 
damages  in  120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734,  is  the  cor- 
rect rule,  supported  by  reason  and  by  authority.  The  measure 
of  damages  as  there  defined  affords  to  the  railroad  company  full 
compensation  for  the  value  of  the  land  taken,  and  the  statute 
providing  for  the  condemnation  of  a  railroad's  right  of  way  is 
not  unconstitutional  for  the  reason  that  the  railroad  company's 
property  is  taken  without  due  process  of  law. 

The  case  is  reversed  and  remanded  for  another  hearing. 

Judgment  reversed.     All  the  Justices  concur. 
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(Supreme  Court  of  Minnesota,  July  5,  1912.) 
[137  N.  W.  Rep.  2.] 

Eminent  Domain — Constitutional  Law — Carriers — Due  Process  of 
Law — Equal  Protection  of  the  La¥r8. — In  an  action  to  compel  the 
defendant,  a  railway  company,  to  carry  a  member  of  the  state  Na- 
tional Guard  traveling  in  the  discharge  of  his  military  duties  under 
orders,  at  the  rate  and  under  the  terms  specified  in  chapter  493,  G. 
L.  1909  (Rev.  Laws  Supp.  1909,  §§  2007—32,  2007— -33),  the  defendant 
having  waived  the  defense  that  the  rate  therein  provide  is  inade- 
quate compensation  for  the  transportation  required,  it  is  held  that  it 
does  not  appear  that  the  act  contravenes  either  the  federal  or  the 
state  Constitution,  in  that  it  takes  defendant's  property  withom 
compensation,  or  without  due  process  of  law,  or  deprives  it  of  the 
equal  protection  of  the  laws. 

Constitutional  Law — Unlawful  Discrimination — Railroad  Rates.— 
An  act  establishing  a  lower  rate  than  the  maximum  passenger  rate 
for  the  carriage  of  members  of  the  state's  military  force  upon  railway 
lines  within  the  state,  when  such  members  are  required  to  so  trave* 
under  orders  in  discharge  of  their  military  duties,  is  not  an  unlaw- 
ful discrimination  of  which  defendant  may  complain;  the  defense 
having  been  waived  that  such  rate  is  not  compensatory. 

Constitutional  Law — Carriers — ^Transportation  of  Militia— Regnla- 
tion  by  Legislature. — ^The  importance  of  maintaining,  instructing, 
and  discipling  a  state  militia,  and  providing  adequate  and  efficient 
means  for  transporting  the  members  thereof  over  the  railways  of 
the  state,  is  such  that  the  Legislature  may  properly  place  them  in  a 
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class  when  traveling  under  orders  in  discharge  of  their  duties,  and 
regulate  the  railway  companies  as  to  the  mode  of  furnishing  trans- 
portation; and  hence  the  act  in  question  is  not  an  unlawful  interfer- 
ence with  defendant's  management  of  its  own  business. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  William  Louis 
Kelly,  Judge. 

Action  by  the  State,  on  the  relation  of  George  T.  Simpson, 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

P.  W.  Root,  of  Minneapolis,  for  appellant. 
Lyndon  A.  Smith  and  Clifford  L.  Hilton,  both  of  St.  Paul,  for 
respondent. 

Holt,  J.  Chapter  493  of  the  General  Laws  of  1909  (Rev. 
Laws  Supp.  1909,  §§  2007—32,  2007—33)  reads  as  follows: 
"An  act  fixing  the  charges  to  be  paid  to  the  railroads  for  trans- 
porting the  Minnesota  National  Guard  or  the  Minnesota  Naval 
Militia  or  Reserve  and  their  baggage,  the  terms  of  transport- 
ing the  same  and  prescribing  a  penalty  for  the  violation  of 
said  act. 
"Be  it  enacted  by  the  Legislature  of  the  state  of  Minnesota: 

"Rate  of  One  Cent — Section  1.  That  whenever  it  shall  be 
necessary  for  any  or  all  of  the  officers  or  men  of  the  Minnesota 
National  Guard  or  the  Minnesota  Naval  Militia  or  Reserve  to 
travel  upon  any  railroad  in  the  state  under  orders  from  compe- 
tent authority  to  perform  military  duty,  such  railroads  shall  fur- 
nish transportation  at  the  rate  of  one  cent  per  mile  for  the  whole 
di^nce  to  be  traveled  upon  such  railroad  or  railroads  within 
the  limits  of  this  state,  for  each  officer  or  enlisted  man  so  carried 
including  the  usual  amount  of  baggage;  and  all  station  or  ticket 
agents  or  conductors  shall  sell  first  class  tickets  or  furnish  first 
class  passage  at  the  rate  named,  upon  being  notified  that  such 
officer  or  officers  or  enlisted  men  are  traveling  upon  military 
duty.  Such  notification  must  be  issued  by  the  adjutant  general, 
and  may  be  by  telegraph  or  by  filing  a  copy  of  the  order  issued 
by  the  adjutant  general  for  such  transportation  with  the  station 
or  ticket  agent  or  conductor.  This  rate  shall  apply  to  officers  or 
men  traveling  under  orders,  either  single  or  in  companies,  so 
that  whenever  one  or  more  members  of  the  guard  shall  present 
an  order  for  transportation  issued  by  the  adjutant  general,  it 
shall  be  honored  by  the  ticket  agent  or  by  the  conductor  and  re- 
ceived in  lieu  of  fare,  and  when  presented  by  the  railroad  com- 
panies to  the  adjutant  general,  shall  be  audited  to  be  paid  at  once 
at  the  fixed  rate." 

Section  2  prescribes  the  penalty  for  violation  of  section  1. 
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On  July  28,  1909,  Brigadier  General  Fred  B.  Wood,  Adjutant 
General  of  the  state  of  Minnesota,  and  a  member  of  the  Na- 
tional Guard,  acting  under  orders  from  the  commander  in  chief 
thereof,  was  required,  in  the  discharge  of  his  military  duties,  to 
travel  from  St.  Paul  to  Lake  City,  in  this  state.  The  defendant, 
a  railway  company,  operating  a  line  of  railway  between  the  two 
places  mentioned,  on  which  are  run  several  passenger  trains 
daily,  was  duly  notified  by  the  presentation  to  its  ticket  agent  of 
the  written  order  which,  under  the  provisions  of  section  1  of  the 
above  act,  entitled  said  Wood  to  passage  on  defendant's  train 
to  Lake  City,  but  the  defendant  refused  to  furnish  him  trans- 
portation. It  is  admitted  that  the  defendant  will,  in  the  future, 
refuse  to  comply  with  the  law  in  question.  The  state,  on  the  re- 
lation of  the  Attorney  General,  obtained  a  writ  of  mandamus 
from  the  district  court,  directing  the  appellant  railway  company 
to  furnish  the  transportation  or  show  cause  why  it  should  not  te 
done.  On  trial  had  the  court  ordered  a  peremptory  writ  to  is- 
sue, and  from  the  judgment  entered  thereon  the  railway  com- 
pany appeals. 

The  assignment  of  errors  raises  three  main  objections  to  the 
judgment.  First,  the  act  contravenes  the  federal  and  state  Con- 
stitutions alike ;  second,  it  is  illegal  discrimination ;  third,  the  act 
seeks  to  deprive  the  railway  company  of  the  right  to  require  cash 
payment  to  be  made  in  advance,  and  invades  the  right  of  the 
company  to  manage  its  own  affairs. 

[1]  It  is  claimed  that  section  1  of  article  14  of  the  amend- 
ments to  the  federal  Constitution  is  violated  by  the  act,  because 
the  railway  company  is  denied  equal  protection  of  the  laws,  and 
its  property  rights  are  invaded  without  compensation,  and  that 
it  contravenes  sections  2,  7,  and  13  of  article  1  of  the  state  CAi- 
stitution  on  the  same  grounds.  The  argument  proceeds  on  the 
theory  that  the  2-cent  passenger  law  (chapter  97,  G.  L.  1907 
[Rev.  Laws  Supp.  1909,  §§  2007—1,  2007—2])  established  a 
reasonable  compensation  or  rate  for  carrying  passengers  on  rail- 
ways ;  hence  it  follows  that  one-half  of  that  rate  must  be  less 
than  a  fair  compensation  for  the  service.  It  is  also  said  the 
stringent  anti-pass  law  (chapter  449,  G.  L.  1907  [Rev.  Laws 
Supp.  1909,  §§  2010—2  to  2010—4] )  prohibits  the  granting  by 
any  railroad  of  special  privileges.  On  the  last  proposition  noth- 
ing more  need  be  said  than  this :  If  there  be  conflict  between 
two  acts  of  the  Legislature  relating  to  the  same  subject-matter, 
the  latest  act  prevails,  provided  it  is  otherwise  valid  legislation. 
The  railway  company  in  its  answer,  in  addition  to  demanding 
protection  under  the  constitutional  and  statutory  provisions  re- 
ferred to,  alleged  as  follows: 

"Seventh.  It  avers  that  the  rate  prescribed  in  and  by  the  said 
act  is  wholly  inadequate  to  compensate  this  defendant  for  the 
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cost  of  conducting  its  business  of  transporting  passengers  be- 
tween points  within  the  state  of  Minnesota,  and  is  wholly  inade- 
quate to  compensate  this  defendant  for  the  cost  of  transporting 
the  persons  enumerated  in  said  act. 

"Eighth.  It  avers  that  the  provisions  of  said  act,  requiring 
this  defendant  to  furnish  transportation  at  one  cent  per  mile, 
are  invalid  and  unconstitutional,  and  would,  if  enforced,  amount 
to  confiscation  of  the  property  of  the  defendant,  and  would  de- 
prive it  of  its  property  without  due  process  of  law,  in  violation 
of  the  provisions  of  said  section  1  of  article  14  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  and  in  violation 
of  the  provisions  of  said  section  7  of  article  1  of  the  Constitu- 
tion of  the  state  of  Minnesota.*' 

At  the  trial  no  evidence  was  taken  to  sustain  these  allegations 
of  the  answer,  and  the  attorney  for  appellant,  at  the  opening  of 
the  trial,  stated:  "The  defendant  at  this  time  waives  any  de- 
fense or  contention  made  under  paragraphs  seventh  and  eighth 
of  its  answer."  Under  this  state  of  the  record  there  can  be  but 
one  conclusion :  That  it  does  not  appear  that,  by  compelling  the 
appellant  to  carry  the  National  Guard  of  the  state  at  the  rate  of 
one  cent  per  mile,  it  is  deprived  -of  its  property  or  any  of  its 
rights  or  privileges  without  just  compensation  or  without  due 
process  of  law.  It  must  be  conceded  that  authority  rests  in  the 
state  to  compel  the  common  carriers  within  its  territory  to  ren- 
der reasonable  service  as  such  carriers,  and  to  regulate  such 
service  as  to  mode  and  compensation,  provided  the  regulation 
is  not  so  onerous  that  the  carrier,  as  a  result  thereof,  is  deprived 
of  its  property  without  compensation  or  without  due  process  of 
law.  The  equal  protection  of  the  law  in  the  constitutional  guar- 
anty does  not  mean  that  a  common  carrier  shall  be  allowed  to 
derive  as  great  a  profit  in  the  conduct  of  its  business  as  others 
are  permitted  to  make,  or  that  it  shall  be  as  free  from  regulation 
as  obtains  in  some  other  lines  of  business,  or  even  to  the  extent 
that  may  be  allowed  in  some  other  lines  of  common  carriage.  It 
may,  however,  be  conceded  that  the  equal  protection  of  the  laws 
prohibits  the  Legislature  from  singling  out  certain  railway  com- 
panies to  transport  troops  at  reduced  rates,  or  from  directing 
them  to  be  carried  over  different  railways  at  unequal  rates. 

We  cannot  conceive  of  any  violation  of  any  provision  in  either 
federal  or  state  Constitution  where  the  state  requires  a  railway 
company  to  carry  its  military  force  for  a  fair  and  reasonable 
compensation.  The  mere  fact  that  a  maximum  passenger  rate 
has  been  fixed  at  two  cents  per  mile  does  not  prove  that  a  lower 
rate  is  not  compensatory  or  reasonable  under  certain  conditions. 
On  the  contrary,  we  think  it  should  be  assumed,  till  the  contrary 
appears,  that  the  rate  of  one  cent  per  mile  established  by  the  act 
is  valid,  and  to  be  valid  implies  that  the  compensation  is  a  just 
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and  fair  equivalent  for  the  service  required.  But  the  express 
waiver  of  inadequate  compensation  as  a  defense  takes  out  of  the 
case  the  contentions  that  the. law  deprives  the  railway  company 
of  its  property  without  due  compensation,  or  without  due  proc- 
ess of  law,  and  that  defendant,  for  that  reason,  is  not  given  equal 
protection  under  the  laws. 

[2]  The  contention  that  the  law  is  discriminatory  presents  a 
more  doubtful  question.  It  is  singular  that  a  state  apparently 
keenly  sensible  of  the  necessity  and  justice  of  compelling  all  rail- 
way companies  to  treat  all  persons  alike,  as  evidenced  by  the 
anti-pass  act,  should,  for  itself,  exact  more  favorable  terms  than 
the  general  public  enjoys  from  these  companies.  For  the  trans- 
portation it  requires  the  great  state  of  Minnesota  is  undoubtedly 
able  to  pay  the  same  rate  that  it  permits  the  carrier  to  charge  its 
citizens  or  the  traveling  public.  But,  while  the  example  of  civic 
righteousness  set  by  the  state  may  be  bad,  the  law  may  never- 
theless be  valid.  The  discrimination  is  not  against  the  railway 
company,  because  under  the  facts  in  this  case  it  receives  all  it 
may  legally  demand.  It  is  not  discrimination  in  favor  of  one 
class  against  another,  for  the  state  pays  the  transportation  when 
the  National  Guard  or  any  of  its  members  travels  under  orders. 
At  other  times  the  railway  company  must  require  the  same  rate 
of  the  members  belonging  to  the  state  military  force  as  is  de- 
manded of  the  public  generally.  If  this  be  discrimination  at  all, 
it  is  against  the  traveling  public  generally,  and  in  favor  of  the 

In  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct. 
192,  53  L.  Ed.  382,  15  Ann.  Cas.  1034,  where  a  legislative  act 
was  attacked  as  discriminatory,  the  syllabus,  in  part,  is:  "Pro- 
vision in  a  gas  rate  act  establishing  one  rate  for  the  municipality 
and  another  for  individual  consumers  is  not  an  unreasonable 
classification,  and  does  not  render  the  act  unconstitutional  un- 
der the  equal  protection  clause  of  the  fourteenth  amendment 
Where  none  of  the  different  classes  of  consumers  complain  of 
different  rates,  the  corporation  cannot  complain  of  such  differ- 
ences, provided  the  total  receipts  are  sufficient  to  yield  an  ade- 
quate return."  In  the  opinion  on  this  subject  the  court  says: 
"Lastly,  it  is  objected  that  there  is  an  illegal  discrimination  as 
between  the  city  and  the  consumers  individually.  We  sec  no 
discrimination  which  is  illegal,  or  for  which  good  reasons  could 
not  be  given.  But  neither  the  city  nor  the  consumers  are  finding 
any  fault  with  it,  and  the  only  interest  of  the  complainant  in  the 
question  is  to  find  out  whether,  by  the  reduced  price  to  the  city, 
the  complainant  is  upon  the  whole  unable  to  realize  a  return 
sufficient  to  comply  with  what  it  has  the  right  to  demand.  *  *  * 
We  cannot  see  from  the  whole  evidence  that  the  price  fixed  for 
gas  supplied  to  the  city  by  the  wholesale,  so  to  speak,  would  so 
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reduce  the  profits  from  the  total  of  the  gas  supplied  as  to  thereby 
render  such  total  profits  insufficient  as  a  return  upon  the  prop- 
erty used  by  the  complainant.  So  long  as  the  total  is  enough  to 
furnish  such  return,  it  is  not  important  that  with  relation  to 
some  customers  the  price  is  not  enough.  Minneapolis,  etc.,  v. 
Minnesota,  186  U.  S.  257,  [22  Sup.  Ct.  900,  46  L.  Ed.  1151] ;  At- 
lantic Coast  Line  v.  North  Carolina  Commission,  206  U.  S.  1 
[27  Sup.  Ct.  585,  51  L.  Ed.  933,  11  Ann.  Cas.  398]." 

It  is  not  unlawful  discrimination  to  require  a  lower  rate  of  a 
public  service  corporation  when  the  service  is  rendered  for  a 
city  than  when  the  same  service  is  rendered  for  any  inhabitant 
of  such  city,  it  would  seem  to  follow  that  a  state  may,  if  its  con- 
science permits,  establish  a  lower  rate  for  itself  than  the  maxi- 
mum rate  it  permits  the  common  carriers  to  charge  the  public 
generally.  But  if  there  be  some  good  reason  for  placing  the 
state  troops  in  a  class  by  themselves  when  traveling  under  or- 
ders, such  classification  for  the  purpose  of  fixing  a  lower  rate 
of  transportation  is  not  unlawful.  A  classification  of  commod- 
ities so  as  to  permit  different  rates  is  undoubtedly  permissible, 
and  such  classification  extended  to  persons  is  also  valid  when  on 
a  reasonable  basis.  Laws,  1907,  c.  97,  now  invoked  by  appel- 
lant as  a  righteous  enactment  ior  the  law  of  this  case,  classifies 
travelers,  making  the  maximum  rate  for  persons  12  years  or  over 
two  cents  per  mile,  and  for  those  under  that  age  one  cent  per 
mile.  A  somewhat  similar  basis  for  classification  or  discrimina- 
tion was  upheld  in  Commonwealth  v.  Interstate  Consolidated 
Street  Ry.  Co.,  187  Mass.  436,  73  N.  E.  530,  11  L.  R.  A.  (N. 
S.)  973,  2  Ann.  Cas.  419,  and  upon  appeal  of  the  case  to  the  Su- 
preme Court  of  United  States^  in  207  U.  S.  79,  28  Sup.  Ct.  26, 
52  L.  Ed.  Ill,  12  Ann.  Cas.  555,  wherein  a  statute  provided  that 
school  children  during  certain  hours  should  be  carried  at  reduced 
rates.  The  reasoning  of  Justice  Holmes  that  to  promote  the  ed- 
ucation of  its  citizens  the  police  power  of  the  state  may  justify 
the  right  to  even  lay  the  burden  or  tax  on  a  common  carrier  to 
transport  children  to  school  at  a  lower  rate  than  otherwise  re- 
quired, would  support  the  contention  of  the  state  here  that  the 
classification  is  not  capricious  or  arbitrary. 

[3]  For  the  necessity  of  maintaining  an  efficient  and  well- 
disciplined  military  force  for  the  state  as  well  as  for  the  nation 
is  recognized  in  Constitutions  and  statutes.  To  supplement  our 
small  standing  army  it  has  been  considered  expedient  to  organize 
and  make  effective  for  time  of  need  state  militia.  The  men  con- 
stituting this  force  must  be  assembled  for  instruction,  discipline, 
and  at  times  for  action.  The  very  existence  of  the  state  or  na- 
tion may  depend  on  the  efficiency  of  its  military  force.  Under 
this  view  of  the  importance  of  the  National  Guard  of  this  state 
for  the  protection  of  the  state  and  nation,  the  necessity  for  its 
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transportation  over  the  railways  in  this  state  in  order  to  meet 
for  that  training  and  discipline  which  alone  makes  a  military 
force  efficient  is  apparent.  So  that  troops  or  soldiers  traveling 
under  orders  may  be  considered  in  a  class  by  themselves.  It 
may  be  suggested,  not,  however,  as  a  persuasive  reason,  that  ex- 
perience has  shown  that  troops  are  more  often  needed  to  pro- 
tect the  property  of  railway  companies  than  that  of  other  per- 
sons against  mobs  and  unlawful  uprisings.  The  fact,  also,  that 
transportation  of  military  bodies  involves,  as  a  rule,  a  consider- 
able number  of  men  at  a  time,  may  afford  some  reason  for  a 
classification.  While  sanctioning  neither  the  wisdom  nor  ab- 
stract justice  of  placing  the  state  troops  in  a  separate  class  as  to 
rate  of  transportation  on  the  railways  in  this  state,  we  are  of  the 
opinion  that,  on  the  conceded  facts  and  the  law,  the  classifica- 
tion made  in  the  act  under  consideration  is  not  unlawful  dis- 
crimination. 

The  appellant  relies  with  great  confidence  on  In  re  Gardner, 
84  Kan.  264,  113  Pac.  1054,  33  L.  R.  A.  (N.  S.)  956,  holding 
unconstitutional  a  statute  of  like  import  with  our  own  providing 
for  a  one-cent  rate  for  carrying  the  National  Guard  when  trav- 
eling under  orders,  and  also  the  one  of  Lake  Shore,  etc.,  Ry.  Co. 
V,  Smith,  173  U.  S.  684,  19  Sup.  Ct.  565,  43  L.  Ed.  858,  upon 
the  decision  of  which  the  Supreme  Court  of  Kansas  bases  its 
opinion.  The  question  determined  in  the  last-named  case  was 
the  power  of  the  Legislature,  after  having  established  a  maxi- 
mum passenger  rate  on  railways,  to  also  enact  that  when  a  per- 
son desired  to  buy  a  l,(XX)-mile  ticket  he  could  do  so  at  a  less 
rate,  such  ticket  to  be  valid  for  two  years  after  its  purchase,  and 
might  be  also  used  by  the  purchaser's  wife  or  children.  The  act 
had  been  held  valid  by  the  Supreme  Court  of  Michigan  (114 
Mich.  460,  72  N.  W.  328),  but  the  Supreme  Court  of  the  United 
States  held  it  unconstitutional,  three  justices  dissenting.  The 
reasons  for  the  decision  may  properly  be  urged  in  support  of 
appellant's  contention  here,  and  would  be  of  cogent  force,  were 
it  not  for  these  considerations:  The  Legislature  in  the  Smith 
Case  gave  a  reduction  to  all  who  were  willing  to  pay  for  a  1,000- 
mile  ticket.  This  created  an  uncertainty  in  the  earnings  of  the 
railways,  so  that  the  maximum  rate  established  might  be  too 
low,  and  hence  confiscatory  of  the  carrier's  property.  It  dis- 
criminated in  favor  of  the  one  who  could  afford  to  invest  in 
mileage  books  and  against  the  one  of  small  amount  of  ready  cash. 
It  was  not  establishing  a  rate. 

But  in  the  case  at  bar  we  may  take  knowledge  of  the  fact  that 
the  military  force  of  the  state  is  limited,  and  the  reduction  in  the 
earnings  of  the  railways  by  being  compelled  to  transport  this 
force  at  the  rate  provided  must  be  considered  so  small  as  not  to 
be  appreciable ;  and  as  to  the  chief  contention  of  illegal  discrim- 
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ination,  the  Supreme  Court,  in  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  29  Sup.  Ct.  192,  53  L.  Ed.  382,  15  Ann.  Cas.  1034, 
supra,  held,  although  in  the  brief  of  counsel  cited  to  the  Smith 
Case,  supra,  (the  opinion  in  both  cases  being  by  Justice  Peck- 
ham)  that  a  discrimination  in  favor  of  a  municipality  is  not  il- 
legal, and,  further,  the  act  here  in  question  established  a  rate  for 
the  state  troops  which  is  conceded  to  be  not  unreasonable.  With 
all  due  respect  to  the  opinion  of  the  Supreme  Court  of  Kansas 
in  Re  Gardner,  supra,  we  are  inclined  to  believe  that  the  basis 
for  classifying  the  state  militia  was  not  there  given  the  consid- 
eration it  merits.  The  principle  announced  in  Willcox  v.  Con- 
solidated Gas  Co.,  supra,  that  discrimination  in  favor  of  a  state 
is  not  illegal,  was  overlooked,  and  the  utterances  in  the  Smith 
Case  applied  to  facts  not  similar  in  important  particulars.  We 
hold,  therefore,  that  the  rate  established  to  be  paid  by  the  state 
to  a  railway  company  for  transporting  its  troops  is  not  an  illegal 
discrimination. 

In  view  of  the  stipulation  that  the  state  had  at  all  times  am- 
ple funds  to  pay  for  the  transportation  required,  and  that  the 
claim,  therefore,  would  have  been  promptly  paid  on  presentation, 
we  think  there  is  not  much  merit  to  appellant's  third  contention 
that  the  law  is  an  unwarranted  interference  with  the  company's 
management  of  its  own  business.  We  cannot  take  the  sugges- 
tion seriously  that  by  forged  orders  the  company  may  be  de- 
frauded, and  by  means  of  such  may  also  against  its  will  become 
an  offender  against  the  rigorous  anti-pass  law.  No  scheme  de- 
vised for  the  protection  of  legitimate  business  is  so  perfect  that 
some  evil-minded  person  may  not  be  able  to  circumvent  it.  It 
must  be  remembered  that  a  military  force  is  subject  to  emer- 
gency calls  demanding  quick  transportation.  These  may  be  so 
urgent  that  if  the  ordinary  course  in  buying  tickets  singly  and 
conforming  to  the  usual  routine,  which  undoubtedly  the  railway 
company  may  prescribe  for  the  traveling  public,  should  be  ob- 
served by  the  soldiers,  the  delay  thus  occasioned  might  result  in 
disastrous  loss  of  life  or  property.  Section  4  of  article  5  of  the 
state  Constitution  states:  **He  [the  Govern6rJ  shall  be  com- 
mander in  chief  of  the  military  and  naval  forces,  and  may  call 
out  such  forces  to  execute  the  laws,  to  suppress  insurrection, 
and  to  repel  invasion.'*  And  in  article  12  the  duty  is  laid  on  the 
Legislature  to  pass  such  laws  for  the  organization,  discipline, 
and  service  of  the  militia  of  the  state  as  may  be  deemed  neces- 
sary. We  doubt  not  that  the  Legislature  has  the  power  to  pre- 
scribe reasonable  railway  regulations  to  promote  the  efficiency 
of  a  body  of  men  so  important  in  the  service  of  the  state,  by  fa- 
cilitating their  assembling  for  instruction  and  discipline,  and  by 
providing  for  speedy  transportation  when  a  crisis  calls  for  their 
prompt  action. 
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It  is  said  that  when  a  telegram,  which  is  mere  copy  of  some- 
thing, is  to  serve  as  authority  for  a  ticket  agent,  how  easy  this 
lends  itself  to  imposition  or  fraud.  But  it  may  be  suggested  that 
a  ticket  agent  has  generally  a  telegraph  at  his  disposal  to  verify 
the  order.  However,  we  see  nothing  in  the  provisions  of  this  act 
which  might  unduly  interfere  with  the  railway  companies'  man- 
agement of  their  own  business.  The  transportation  of  the  state 
troop  is,  or  may  become,  so  vital  to  the  welfare  of  the  state  and 
its  inhabitants,  including  the  railway  companies,  that  a  regula- 
tion in  regard  thereto  which  does  not  appear  to  be  unreasonable 
should  be  sustained.  We  are  of  opinion  that  the  objections 
urged  on  that  score  to  the  present  act  will  vanish  when  put  to 
the  test,  and  that  the  anticipated  imposition  by  evil-minded  per- 
sons upon  appellant  under  the  guise  of  this  law  is  not  likely  to 
occur. 

The  judgment  is  affirmed. 


Chesapeake  &  Ohio  Ry.  Co.  z/.  Stojanowski. 

(Circuit  Court  of  Appeals,  Second  Circuit,  November  23,  1911,) 

[191   Fed.   Rep.  720.] 

Corporations — Foreign  Corporations — Doing  Business  in  State.*— 
A  foreign  railroad  company,  which  maintains  an  office  in  New  York, 
where  it  employs  agents  to  solicit  business  and  sell  tickets,  is  doing 
business  in  the  state  in  such  sense  as  to  be  subject  to  service  and 
suit    therein. 

Evidence — Train  Sheets. — A  train  sheet  kept  by  a  train  dispatcher, 
in  the  course  of  his  regular  duty,  from  reports  made  to  him  by  tel- 
ephone by  the  operators  at  the  several  stations  as  the  trains  arrived 
and  departed  therefrom,  upon  which  sheet  he  based  his  orders  for 
the  movement  of  trains,  is  admissible  in  evidence  to  show  the  time 
when  a  particular  train  passed  through  a  station. 

Appeal  and  Err6r — Review — Exclusion  of  Evidence — Prejudicial 
Error. — The  erroneous  exclusion  of  evidence  was  prejudicial,  where 
its  admission  would  have  tended  to  create  a  conflict  of  evidence  on  a 
material  issue,  which,  with  such  evidence  excluded,  did  not  neces- 
sarily exist. 

♦For  the  authorities  in  this  series  on  the  questions,  where  ac- 
tions against  railroad  companies  may  be  brought,  and  upon  whom, 
in  such  actions,  summons  may  be  served,  see  foot-notes  of  Coakley 
V.  Southern  R.  Co.  (Ga.),  13  R.  R.  R.  371,  36  Am.  &  Eng.  R.  Cas.. 
N.  S.,  371,  where  all  those  preceding  it  are  collected;  foot-note  of 
Booz  V.  Texas,  etc.,  R.  Co.  (III.),  41  R.  R.  R.  607,  64  Am.  &  Eng. 
R.  Cas.,  N.  S..  607;  foot-note  of  Archer  Daniels  Linseed  Co.  v.  Blue 
Ridge  Dispatch  (Minn.),  40  R.  R.  R.  143,  63  Am.  &  Eng.  R.  Cas,, 
N.    S.,    143. 
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In  ^rror  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

Action  at  law  by  John  Stojanowski  against  the  Chesapeake 
&  Ohio  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Writ  of  error  to  review  a  judgment  in  favor  of  the  defendant 
in  error  in  an  action  to  recover  damages  for  personal  injuries.  In 
the  opinion  following  the  parties  are  designated  as  in  the  court 
below. 

Kenneth  B,  Halstead  (A.  C,  Rearick,  of  counsel),  for  plain- 
tiff in  error. 

Louis  Boehm,  for  defendant  in  error. 

Before  Coxe^  Ward,  and  Noyes,  Circuit  Judges. 

NoYES,  Circuit  Judge.  [1]  With  respect  to  the  jurisdictional 
question:  In  our  opinion  the  defendant,  a  foreign  corporation, 
was  "doing  business"  in  the  state  of  New  York  in  the  sense  that 
liability  to  service  was  incurred  and  there  was  no  error  in  the 
action  of  the  trial  court  in  denying  its  motion  to  set  aside  the 
service  of  the  summons.  Sleicher  v.  Pullman  Co.  (C.  C.)  170 
Fed.  365,  is  directly  in  point. 

[2]  Taking  up  the  assignments  of  error,  the  only  one  to  which 
we  think  it  necessary  to  direct  especial  attention  is  based  upon 
the  ruling  excluding  the  railroad  train  sheet  offered  by  the  de- 
fendant. This  train  sheet  was  the  register  of  trains  on  the  divi- 
sion of  the  defendant's  railroad  upon  which  the  accident  occurred 
and  showed  the  arrival  and  departure  of  trains  at  stations  upon 
the  day  of  the  accident.  It  was  produced  by  the  train  dispatcher 
who  testified  that  he  was  experienced;  that  the  entries  were  in 
his  handwriting;  that  the  movements  of  trains  were  reported  to 
him  by  telephone  by  the  operators  at  the  different  stations  as  the 
trains  arrived  and  departed,  and  that  he  thereupon  made  the  en- 
tries in  the  train  sheets ;  that  this  work  was  a  part  of  his  regular 
duty,  and  that  he,  as  the  train  dispatcher,  controlled  the  meet- 
ing points  of  trains  and  in  so  doing  necessarily  relied  upon  the 
entries  in  the  train  sheets  made  in  the  manner  stated. 

The  safe  operation  of  the  railroad  depended  upon  the  accuracy 
of  the  train  sheets.  Every  interest  demanded  that  the  entries 
should  be  accurate  and  there  was  every  incentive  to  employees 
to  make  them  so.  No  reason  is  suggested  why  the  operator  who 
observed  the  movement  of  the  train  at  a  station  and  telephoned 
the  information  to  the  dispatcher's  office  or  the  dispatcher  who 
received  and  made  the  entry  should  have  made  an  error.  The 
train  sheet  entries  were  made  in  the  regular  course  of  the  opera- 
tion of  the  railway  and,  in  our  opinion,  came  within  a  recognized 
exception  to  the  hearsay  rule. 
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In  Hitchner  Wall  Paper  Co.  v.  Pennsylvania  R.  Co.  (C.  C.) 
158  Fed.  1011  (affirmed  168  Fed.  602,  93  C.  C.  A.  598),  the 
court  said  in  passing  upon  the  admissibility  of  a  train  sheet: 

"The  objection  is  that  the  evidence  is  not  competent  because 
the  information  which  he  recorded  on  his  train  sheet  was  sup- 
plied to  him  by  somebody  else,  and  it  was  not  written  there  by 
reason  of  any  knowledge  which  he  had  in  regard  to  it  other  than 
the  reported  information  from  others.  The  train  dispatcher  in 
the  modern  conduct  of  a  railroad  has  a  certain  division  of  trad 
over  which  he  has  a  certain  supervision,  and  from  various  points 
of  which  he  receives  telegraphic  communication  as  to  the  where- 
abouts of  every  train  running  on  his  section.  Upon  the  accuraq 
of  this  information  depends  the  safe  conduct  of  the  road,  and 
the  lives  of  hundreds  of  people  depend  upon  the  care  with  which 
this  information  is  communicated,  received  and  utilized  by  the 
dispatcher  in  charge  of  the  division.  There  is  every  inducement 
for  each  person  taking  part  in  the  accumulation  of  this  informa- 
tion to  be  sure  of  its  accuracy,  and  the  dispatcher  recording  it 
has  every  incentive  to  be  certain  that  he  is  receiving  correct  in- 
formation and  making  an  accurate  record  of  that  received.  He 
has  telegraphic  communication  along  the  whole  section,  and  re- 
ceives dispatches  from  different  persons  at  different  points  as  to 
the  exact  whereabouts  of  each  train  to  or  from  his  central  point. 
This,  to  some  extent,  provides  him  with  a  method  of  checking 
up  the  accuracy  of  the  information  received,  and,  as  has  been 
said,  this  information  received  from  these  train  experts  along 
the  line  of  a  well-conducted  railroad  is  certainly  as  reliable  as 
reports  made  of  salesmen,  draymen,  porters,  and  wharfingers, 
to  bookkeepers  who  make  original  entries,  which  are  aften^-ard 
introduced  in  evidence  as  books  of  original  entries,  and  admitted 
as  competent  evidence." 

See,  also,  Donovan  v.  B.  &  M.  R.  R.,  158  Mass.  450,  33  X.  E, 
583 ;  Fireman's  Ins.  Co.  v.  Seaboard  Air  Line,  138  N.  C.  42, 50 
S.  E.  452,  107  Am.  St.  Rep.  517;  Louisville  &  Nashville  R.  R. 
Co.  V.  Daniel,  122  Ky.  256,  91  S.  W.  691,  3  L.  R.  A.  (X.  S.^ 
1190;  Lead  Co.  v.  St.  Louis,  etc.,  R.  Co.,  123  Mo.  App.  394, 101 
S.  W.  636;  Wigmore  on  Evidence,  §  1530. 

[3]  There  being  error  in  the  exclusion  of  the  train  sheet,  the 
next  question  is  whether  it  was  so  prejudicial  to  the  defendant 
as  to  call  for  the  reversal  of  the  judgment. 

The  times  of  the  arrival  and  departure  of  the  trains  from 
Eagle  Mountain  station,  at  which  the  accident  occurred,  on  the 
day  of  the  accident  were  of  importance  in  the  case,  especially  in 
view  of  the  charge  of  the  court.  The  trial  judge  charged  the 
jury  that  they  would  have  to  determine  "whether  or  not  the 
plaintiff  has  satisfied  you  that  he  was  injured  by  any  other  train 
than  the  one  which  the   defendant    specifies"  and   that  it  was  a 
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question  of  fact  for  them  "whether  the  accident  happened  on 
third  74  that  left  Eagle  Mountain  at  13  minutes  of  3  or  the  train 
fourth  74  that  left  some  time  later." 

Now,  the  plaintiff,  in  addition  to  fixing  the  time  of  the  acci- 
dent, indicated  the  train  from  which  he  claimed  to  have  been 
thrown  by  the  railroad  employees  by  the  fact  that  it  was  made 
up  altogether  of  coal  cars  and  also  by  the  fact  that  it  remained 
at  Eagle  Mountain  station  some  five  or  ten  minutes.  The  de- 
fendant's witnesses  testified  that  the  plaintiff  was  injured  while 
attempting  to  board  a  box  car  in  a  mixed  train  which  passed 
about  the  time  stated  by  the  plaintiff,  and  the  conductor  and 
crew  of  that  train  denied  that  any  such  occurrence  as  that  testi- 
fied to  by  the  plaintiff  took  place.  It  did  appear,  however,  that 
there  was  another  train — ^the  "third  74"  referred  to  by  the  trial 
judge — which  was  made  up  of  coal  cars  which  passed  Eagle 
Mountain  some  time  before  the  mixed  train  and  the  jury  might 
have  concluded — ^especially  in  view  of  the  charge  and  of  the  fact 
that  the  crew  of  that  train  were  not  called — that  the  accident 
really  occurred  on  that  train,  although  at  an  earlier  hour  than 
that  fixed  by  the  plaintiff.  The  train  sheet,  however,  shows  that 
train  "third  74"  remained  at  Eagle  Mountain  station  one  hour 
and  forty  minutes  instead  of  five  or  ten  minutes,  and  if  this  evi- 
dence had  been  received  it  would  have  tended  to  negative  the 
possibility  that  the  accident  occurred  upon  that  train  and  would 
have  tended  to  reduce  the  real  question  to  one  of  veracity  be- 
tween the  plaintiff  and  the  defendants'  witnesses  as  to  the  occur- 
rence upon  the  mixed  train.  We  think  that  the  error  in  exclud- 
ing the  train  sheet  was  prejudicial. 

As  this  erroneous  ruling  makes  a  new  trial  necessary,  we  think 
it  desirable  to  call  attention  to  another  ruling  upon  the  trial. 
The  court,  over  the  defendant's  objection,  allowed  the  plaintiff 
to  testify  that  he  was  married^  We  think  this  ruling  of  doubtful 
propriety  under  the  decisions  in  Pennsylvania  Co.  v,  Roy,  102 
U.  S.  451,  26  L.  Ed.  141,  and  Baltimore,  etc.,  R.  Co.  v.  Camp,  81 
Fed.  807,  26  C.  C.  A.  626.  Attention  is  directed  to  it  so  that  the 
testimony  may  not  be  repealed  upon  the  new  trial. 

The  judgment  of  the  Circuit  Court  is  reversed. 

45  R  R  R— 43 
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Paterson  &  R.  R.  Co.  et  al.  v.  Mayor  and  Alderman  of  City 

OF  Paterson. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  19,  1912.) 

[83   Atl.    Rep.   886.] 

Eminent  Domain — Streets — Crossing  Railroad  Property.*— Under 
the  rule  laid  down  in  New  York,  Susquehanna  &  Western  Railroad 
V.  Paterson,  61  N.  J.  Law,  408,  39  Atl.  680,  it  is  not  so  much  the 
mere  existence  of  a  "freightyard"  at  the  place  of  a  proposed  street 
crossing  of  railroad  property  as  the  deprivation  of  beneficial  use  by 
the  railroad  of  such  property  that  must  furnish  the  test  of  the  mu- 
nicipal right  to  make  the  crossing  under  general  powers  to  open 
streets  and  take  lands  therefor. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

On  certiorari  by  the  Paterson  &  Ramapo  Railroad  Company 
and  others  against  the  Mayor  and  Aldermen  of  the  City  of  Pat- 
erson to  review  an  ordinance.  Judgment  was  rendered  aflSnn- 
ing  the  ordinance  (81  N.  J.  Law,  75,  80  Atl.  937),  and  prosecu- 
tors bring  error.    Affirmed. 

Collins  &  Corbin,  of  Jersey  City,  for  plaintiffs  in  error. 
Edward  F.  Merrey,  of  Paterson,  for  defendants  in  error. 

Parker^  J.  The  general  conditions  which  give  rise  to  this  lit- 
igation are  stated  in  the  opinion  of  the  court  below.  The  gen- 
eral authority  of  the  city  of  Paterson  to  lay  out  a  street  over  the 
right  of  way  of  a  railroad  may  be  considered  as  settled.  N.  Y. 
Susq.  &  Western  Railroad  v,  Paterson,  61  N.  J.  Law,  408,  410. 
39  Atl.  680.  The  claim  of  the  plaintiff  in  error  is,  however,  that 
the  location  of  the  proposed  crossing  in  this  case  is  at  a  point 
where  the  railroad  has  a  freightyard,  and  that  the  opening  of  a 
street  there  would  deprive  the  railroad  company  of  the  beneficial 
use  of  that  freightyard.  If  so,  on  the  authority  of  the  case  just 
cited,  the  ordinance  for  the  opening  of  Sixth  avenue  brought  up 
by  the  writ  of  certiorari  herein  should  have  been  set  aside.  A 
similar  ordinance  relating  to  this  same  crossing  was  set  aside  by 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
condemn  railroad  property,  see  foot-note  of  Atchison,  etc.,  Ry.  Co. 
V.  Kansas  City,  etc.,  R.  Co.  (Kan.),  8  R.  R.  R.  894,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  894,  where  all  those  preceding  it  are  collected;  foot- 
note of  Seaboard  Air  Line  R.  Co.  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  41  R.  R.  R.  796,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  796;  foot-note 
of  New  York,  etc.,  R.  Co.  v,  Buffalo  (N.  Y.),  40  R.  R.  R.  402,  6: 
Am.  &  Eng.  R.  Cas.,  N.  S.,  402. 
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the  Supreme  Court  in  1905  on  the  authority  of  the  case  in  61 
X.  J.  Law,  39  Atl.  Paterson,  etc.,  R.  R.  Co.  v.  Paterson,  72  N. 
J.  Law,  112,  60  Atl.  47.  But  the  rule  in  the  latter  case  seems  to 
have  been  somewhat  more  broadly  stated  in  the  opinion  and  to 
declare  that,  if  a  f reightyard  in  fact  exists,  there  is  no  power  in 
the  city  to  cross  it,  irrespective  of  the  question  whether  the  busi- 
ness carried  on  there  would  be  destroyed  or  materially  interfered 
with,  which  was  an  element  in  the  Susquehanna  Case.  The  case 
in  72  N.  J.  Law,  60  Atl,  was  bought  to  this  court  and  the  judg- 
ment there  affirmed  (74  N.  J.  Law,  738,  68  Atl.  76),  but  on  a 
ground  relating  entirely  to  the  municipal  procedure  in  enacting 
the  ordinance,  the  question  whether  of  law  or  fact  or  both  de- 
cided by  the  court  below  being  expressly  reserved. 

In  the  present  case  the  Supreme  Court,  as  appears  from  its 
opinion,  has  found  as  facts  that  there  is  no  freightyard  at  the 
point  of  crossing  as  distinct  from  the  remainder  of  the  tracks 
in  the  city,  and  also  that  the  opening  of  Sixth  avenue  would  not 
deprive  the  railroads  concerned  of  the  beneficial  use  of  a  freight- 
yard.  The  first  of  these  findings  is  attacked  as  wholly  unsup- 
ported by  the  evidence,  and  we  are  asked  to  reverse  the  judgment 
on  this  ground.  It  is  not  necessary  to  go  into  this  question,  be- 
cause, conceding  that  a  "freightyard"  exists  at  that  point,  it  is  of 
a  very  diflFerent  character  from  the  one  under  consideration  in 
N.  Y.  Sus.  &  Western  Railroad  v.  Paterson,  supra,  and,  while 
the  user  of  it  by  the  railroad  for  such  uses  as  they  now  make  of 
it  will  be  inconvenienced  to  some  extent,  the  finding  of  the  court 
below  that  such  user  will  not  be  destroyed,  or  even  seriously 
impaired,  appears  fully  justified  by  the  evidence. 

The  judgment  will  be  affirmed. 


Kansas  City  Southern  Ry.  Co.  v,  Anderson. 

(Supreme   Court  of  Arkansas,  July  1,   1912.) 
[149  S.  W.  Rep.  58.] 

Justices  of  the  Peace  —  Appeal  —  Pleading  —  Amendment  —  New 
Cause  of  Action, — Where  plaintiff  sued  before  a  justice  for  the  value 
of  a  mare  killed  by  defendant  railroad  company,  and,  on  recovering 
judgment  and  an  appeal  taken  by  defendant,  plaintiff  filed  an  amend- 
ment alleging  that  defendant  had  failed  and  refused  to  pay  for  the 
mare  for  more  than  30  days  after  notice  and  demand  made  for  the 
value  thereof,  and  asking  double  damages  and  attorney's  fees  as 
provided  by  Acts  1907,  p.  144,  such  amendment  was  not  objectionable 
as  stating  a  new  cause  of  action. 

Justices  of  the  Peace — Appeal — Amendment — After  an  appeal   is 
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taken  from  a  justice  of  the  peace,  the  circuit  court  may  permit  an 
amendment  of  the  complaint  by  adding  claims  which  were  not  in- 
cluded in  the  original  demand,  or  by  increasing  the  amount  of  the 
demand,  so  long  as  a  new  cause  of  action  is  not  added. 

Appeal  and  Error — Presentatioii  of  Matters  to  Trial  Court— New 
TriaL — ^An  exception  to  the  admission  of  evidence  over  defendant's 
objection  cannot  be  reviewed  on  appeal  where  it  was  not  prcscnred 
by  assigning  it  as  error  in  defendant's  motion  for  a  new  trial. 

Railroads — ^Animals — Wrongful  Killing — Negligence— Prima  Fade 
Case.*^ — Under  the  statute  imposing  liability  on  railroad  companies 
for  injury  to  property  by  the  running  of  their  trains,  a  prima  facie 
case  of  negligence  was  made  out  by  proof  that  pHintiifs  mare  was 
killed  by  the  operation  of  one  of  defendant's  trains,  so  that,  in  the 
absence  of  evidence  to  disprove  negligence,  the  court  properly  di- 
rected the  jury  to  return  a  verdict  for  plaintiff. 

Constitutional  Law — Due  Process  of  Law — Killing  Stock— Doable 
Damages.f — Acts  1907,  p.  144,  providing  that,  where  a  railroad  com- 
pany fails  or  refuses  to  pay  for  animals  negligently  killed  for  more 
than  30  days  after  notice  and  demand  on  it  for  the  value  thereof 
in  accordance  with  the  act,  the  owner  may  recover  double  damages 
and  an  attorney's  fee,  is  not  unconstitutional  as  depriving  a  rail- 
road company  of  its  property  without  due  process  of  law. 

Appeal  from  Circuit  Court,  Little  River  County ;  Jefferson  T. 
Cowling,  Judge. 

Action  by  Jacob  Anderson  against  the  Kansas  City  Southern 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Read  &  McDonough,  of  Ft.  Smith,  for  appellant. 
Stell,  Lake  &  Head,  of  Texarkana,  for  appellee. 

Frauenthai,,  J.  This  is  an  appeal  from  a  judgment  award- 
ing to  appellee  double  damages  and  attorney's  fees  for  a  mare 
killed  by  one  of  appellant's  trains.  The  appellant  seeks  a  reversal 
of  the  judgment  for  the  reason  that  errors,  as  it  claims,  were 
committed  by  the  lower  court  in  the  trial  of  the  case,  but  prin- 
cipally upon  the  ground  that  the  act  of  the  Legislature,  ap- 
proved February  27,  1907  (Acts  of  1907,  p.  144),  under  which 

♦For  the  authorities  in  this  series  on  the  subjects  of  the  presump- 
tion of  negligence  and  burden  of  proof  in  actions  against  railroads 
for  running  trains  against  stock,  see  extensive  note.  12  R.  R-  R- 
792.  35  Am.  &  Eng.  R.  Cas..  N.  S.,  792;  foot-note  of  Midland  Vafler 
R.  Co.  V,  Skinner  (Ark.),  42  R.  R.  R.  492,  65  Am.  &  Eng.  R.  Cas- 
N.  S.,  492;  Chicago  B.  &  Q.  R.  Co.  v.  Church  (Colo.),  40  R.  R.  R- 
443,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  443. 

tSee  Jensen  v.  South  Dakota  Cent.  R.  Co.  (S.  Dak.),  38  R.  R  R- 
155,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  155;  Joliffe  v.  Brown  (Wash.). 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  254. 
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the  recovery  for  double  damages  and  attorney's  fee  was  allowed, 
is  unconstitutional  and  void.  The  suit  was  originally  brought  by 
appellee  before  a  justice  of  the  peace  for  the  recovery  of  $50,  the 
alleged  value  of  the  mare.  From  a  judgment  in  his  favor,  an 
appeal  was  taken  to  the  circuit  court.  In  that  court  appellee  filed 
an  amendment  to  his  complaint  or  claim,  in  which  he  alleged  that 
appellant  had  failed  and  refused  to  pay  for  said  mare  for  more 
than  30  days  after  notice  had  been  served  and  demand  made  upon 
it  for  the  value  thereof,  in  accordance  with  said  act,  and  therein 
he  asked  for  double  damages  and  attorney's  fee  by  virtue  of  its 
provisions. 

[1]  It  is  urged  that  this  amendment  in  effect  set  up  a  new 
cause  of  action,  and  that  the  circuit  court  erred  in  permitting  it  to 
be  made.  No  objection  was  made  by  the  appellant  to  the  filing 
of  the  amendment  nor  to  the  order  of  the  circuit  court  permitting 
it  to  be  made.  The  appellant  then  filed  its  answer  to  this  amended 
complaint  and  joined  issue  thereon.  Even  if  by  this  action  the 
appellant  did  not  enter  its  appearance  to  this  additional  claim 
and  waive  the  objection  it  now  urges  (Kansas  City  Sou.  Ry.  Co. 
^^  Tonn,  143  S.  W.  577),  we  are  of  opinion  that  this  claim  for 
double  damages  and  attorney's  fee  was  not  a  new  cause  of  ac- 
tion. The  cause  of  action  upon  which  appellee's  suit  is  based  is 
the  wrongful  killing  of  his  mare,  and  the  amount  of  the  recov- 
ery given  by  the  above  act  is  the  damage  arising  out  of  the  cause 
of  action. 

[2]  It  has  been  repeatedly  held  by  this  court  that,  after  an 
appeal  is  taken  from  a  justice  of  the  peace  court,  the  circuit  court 
may  permit  an  amendment  by  adding  claims  which  were  hot  in- 
cluded in  the  original  demand  or  by  increasing  the  amount  of 
such  demand,  only  keeping  out  new  causes  of  action.  St.  L.,  I. 
M.  &  S.  R.  Co.  V.  Bryant,  92  Ark.  425,  122  S.  W.  996. 

[3]  It  is  urged  that  the  court  erred  in  admitting  certain  testi- 
mony and  in  the  instructions  it  gave.  The  exception  made  by 
the  appellant  to  the  court's  ruling  in  admitting  said  testimony 
over  its  objection  has  not  been  preserved  by  making  it  an  assign- 
ment of  error  in  its  motion  for  a  new  trial ;  for  this  reason,  the 
alleged  error  cannot  be  reviewed  by  us  on  this  appeal. 

[4]  The  court  instructed  the  jury  to  return  a  verdict  in  favor 
of  the  plaintiff  and  to  assess  the  amount  of  his  damages  at  the 
reasonable  cash  market  value  of  the  mare  at  the  time  and  place 
she  was  killed.  It  is  contended  that  the  right  of  appellee  to  re- 
cover should  have  been  submitted  to  the  jury.  The  uncontro- 
verted  evidence  shows  that  the  mare  was  killed  by  one  of  de- 
fendant's trains.  There  was  no  testimony  adduced  showing,  or 
tending  to  show,  that  appellant  or  its  employees  exercised  or- 
dinary care,  or  were  free  from  negligence  at  the  time  the  mare 
was  killed.     It  has  been  repeatedly  held  that,  by  virtue  of  our 
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statute  imposing  liability  upon  railroad  companies  for  injury  done 
to  property  by  the  running  of  their  trains,  a  prima  facie  case  of 
negligence  is  made  out  by  proof  of  the  injury  done  by  the  run- 
ning of  such  trains.  This  presumption  of  negligence  may  be  re- 
butted by  evidence ;  but,  if  this  is  not  done,  then  the  presumption 
of  negligence  becomes  conclusive.  The  court,  therefore,  did  not 
err  in  the  instruction  given.  Midland  Valley  R.  Co.  v.  Skinner, 
138  S.  W.  969. 

[5]  It  is  earnestly  contended  that  the  above  act  of  the  leg- 
islature imposing  upon  a  railroad  company  double  damages  and 
attorney's  fees  for  failure  to  pay  for  stock  killed  by  its  trains  Ln 
unconstitutional  and  void  in  that  it  deprives  it  of  its  property 
without  due  process  of  law.  In  the  case  of  St.  L..  I.  M.  &  S.  R. 
Co.  V,  Wynne,  90  Ark.  538,  119  S,  W.  1127,  17  Ann.  Cas.  631, 
the  constitutionality  of  this  statute  was  challenged.  After  a 
careful  consideration  of  the  question,  this  court  held  that  the 
statute  is  valid.  The  case  was  then  carried  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  and  the  judgment  was 
by  that  court  reversed. 

It  is  urged  by  counsel  for  appellant  that  the  Supreme  Court 
of  the  United  States  in  that  case  determined  that  this  statute,  as 
construed  by  this  court,  is  violative  of  the  provision  of  the  Con- 
stitution inhibiting  the  taking  of  property  without  due  process 
of  law,  and  for  that  reason  is  invalid ;  and  that  the  statute  there- 
fore is  void  inasmuch  as  the  construction  placed  thereon  by  this, 
the  highest,  court  of  the  state,  in  which  it  was  enacted,  fixed  its 
meaning  and  its  application.  But  the  Supreme  Court  of  the 
United  States  expressly  refrained  from  passing  upon  the  con- 
stitutionality of  this  statute.  In  the  opinion  delivered  it  said: 
"In  the  brief  for  the  railway  company,  the  contention  is  advanced 
that  the  statute  would  still  be  wanting  in  due  process  of  law 
were  it  construed  as  imposing  double  liability  with  an  attorney's 
fee  only  where  the  prior  demand  is  fully  established  in  the  suit 
following  the  refusal  to  pay;  but  that  question  does  not  neces- 
sarily arise  upon  the  facts  of  this  case,  and  we  purposely  refrain 
from  considering  it."  See  opinion  delivered  by  the  Supreme 
Court  of  the  United  States  April  15,  1912,  St.  L.,  I.  M.  &  S.  R. 
Co.  V,  Wynne,  224  U.  S.  354,  32  Sup.  Ct.  493,  57  L.  Ed.  —.In 
the  application  of  the  statute  to  the  facts  of  that  case,  as  the  Su- 
preme Court  of  the  United  States  found  them,  it  declared  that 
it  is  violative  of  the  constitutional  provision  of  due  process ;  and. 
with  that  holding,  we  think  that  the  construction  placed  upon  the 
statute  by  this  court  is  not  in  conflict.  It  found  that  the  owner 
of  the  stock  had  served  notice  demanding  damages  in  the  sum 
of  $500,  and  that  subsequently  he  sued  for  only  $400  damages 
and  recovered  only  that  amount.  Upon  that  finding,  it  will  be 
observed  the   court  said  that  the   prior  demand  was   excessive. 
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and  that  the  company  rightfully  refused  to  pay  it.  The  court 
then  held  that  the  application  of  the  statute  to  such  a  state  of 
facts  would  subject  the  company  to  an  extraordinary  liability 
for  refusing  to  pay  an  excessive  demand  before  suit,  and  that 
the  statute  so  construed  was  violative  of  constitutional  rights. 
With  this  holding,  we  think  the  decisions  of  this  court  are  in 
perfect  accord. 

In  the  case  of  Pacific  Mutual  Insurance  Co.  v.  Carter,  92  Ark. 
378,  123  S.  W.  384,  124  S.  W.  764,  referred  to  by  the  federal 
Supreme  Court  in  its  opinion,  it  was  held  that  the  statute  of  this 
state  providing  that,  if  a  loss  under  a  policy  of  insurance  was 
not  paid  within  the  time  specified  after  a  demand  made  therefor, 
the  company  should  be  liable,  in  addition  to  the  amount  of  the 
loss,  to  12  per  cent,  damages  and  a  reasonable  attorney *s  fee, 
would  be  invalid  when  applied  to  a  case  where  an  excessive 
amount  was  demanded  before  suit;  and  we  are  of  opinion  that 
the  decision  made  by  this  court  in  the  case  of  St.  L.,  I.  M.  &  S. 
R.  Co.  V,  Wynne,  supra,  is  not  in  conflict  with  the  opinion  ren- 
dered in  that  case,  but,  on  the  contrary,  is  in  perfect  harmony 
with  it.  The  state  of  the  facts  as  presented  to  this  court  in  the 
case  of  Railway  Co.  v,  Wynne  did  not  show  that  the  amount  of 
the  recovery  was  less  than  the  amount  demanded  before  suit. 
In  that  case,  therefore,  the  question  was  not  presented  nor  de- 
cided as  to  whether  or  not  the  statute  would  be  applicable  to  a 
case  based  upon  a  state  of  facts  wherein  the  amount  recovered 
was  less  than  the  sum  asked  for  before  the  suit  was  instituted. 
Under  the  rules  of  this  court,  an  abstract  of  the  testimony  ad- 
duced upon  the  trial  of  a  case  must  be  made  and  filed  by  the 
party  taking  the  appeal,  and,  if  the  abstract  of  the  testimony  thus 
made  is  not  controverted  by  the  opposing  party,  it  is  presumed 
to  be  a  correct  statement  of  the  facts  as  contained  in  the  record. 

It  will  be  seen,  from  an  examination  of  the  statement  of  the 
abstract  and  brief  of  the  attorneys  in  that  case,  as  well  as  from 
the  opinion  itself,  that  the  case  was  decided  on  the  theory  that 
the  amount  sued  for  and  recovered  was  equal  to  the  amount  de- 
manded before  suit  was  brought.  The  fact  that  the  testimony  in 
that  case  showed  that  the  amount  demanded  before  suit  was 
greater  than  the  amount  recovered  was  therefore,  presented  for 
the  first  time  in  the  Supreme  Court  of  the  United  States,  and  the 
question  of  the  construction  of  the  statute  as  applied  to  that  state 
of  facts  was  raised  for  the  first  time  in  that  court.  The  opinion 
rendered  by  this  court  in  that  case  was  based  upon  the  state  of 
facts  which  was  presented  to  this  court.  A  careful  examination 
of  the  opinion  rendered  by  this  court  in  that  case  will,  we  think, 
show  that  this  court  did  not  place  upon  this  statute  a  construction 
that  would  make  it  applicable  to  a  case  based  upon  a  state  of  facts 
where  a  demand  had  been  made  before  suit  for  a  sum  greater 
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than  that  recovered  upon  a  trial.  In  the  opinion  rendered  in  that 
case  we  said :  **A  wholesome  feature  of  this  statute  which  shouki 
not  be  overlooked  in  considering  the  question  of  its  reasonable- 
ness is  that  double  damages  cannot  be  recovered  where  the  ver- 
dict of  a  jury  assessing  the  amount  of  damage  is  less  than  the 
amount  sued  for,  thus  putting  a  check  on  the  extravagant  and 
unwarranted  claims  being  made."  The  construction  and  appli- 
cation of  this  statute  as  made  by  this  court  is  therefore  not  such 
as  to  render  it  invalid  under  the  decision  made  by  the  Supreme 
Court  of  the  United  States. 

In  the  case  at  bar,  the  testimony  shows  that  the  amount  re- 
covered on  the  trial  was  equal  to  the  amount  demanded  before 
suit  was  brought,  and  that  the  appellant  failed  to  pay  the  amount 
so  demanded  within  30  days  after  notice  served  on  it  by  appellee. 
As  applied  to  such  a  state  of  facts,  this  court  held  in  the  Wynne 
Case  that  the  statute  is  constitutional  and  valid,  and  we  see  no 
reason  for  overruling  that  decision. 

The  judgment  is  accordingly  affirmed. 


St.  Louis  &  S.  F.  R.  Co.  v.  Litti^e. 

(Supreme  Court  of  Oklahoma,  July  18,  1912.) 
[125   Pac.   Rep.  459.] 

Railroads — Operation — Injuries  to  Animals.* — Where  the  law  pro- 
hibits domestic  animals  from  running  at  large,  and  a  mare,  bein^j^ 
at  large,  strays  upon  the  tracks  of  a  railway  company  at  a  place  it 
is  not  required  to  fence  its  tracks,  and  is  killed  by  the  train,  it  is 
error  to  instruct  the  jury  that  the  employees  of  the  company  are 
required,  at  such  place,  to  keep  "a  "constant  and  careful  lookout  for 
stock  which  might  be  on  the  track."  The  duty  of  the  company,  un- 
der such  circumstances,  is  to  exercise  ordinary  care  not  to  injure 
such  animal  after  its  presence  on  the  track  and  its  danger  has  been 
discovered. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Division  No.  2.  Error  from  Mar- 
shall County  Court;  J.  W.  Falkner,  Judge. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  in  order  to  avoid  collisions  with  stock  unlawfully  at 
large,  see  second  foot-note  of  Griffith  v.  Atlantic  Coast  Line  R.  Co. 
(S.  Car.),  32  R.  R.  R.  325,  55  Am.  &  Eng.  R.  Cas.,  N  S.,  325;  note, 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  325. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
trainmen  to  lookout  for  stock,  see  extensive  note,  12  R.  R.  R- 
197,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  197;  last  paragraph  of  foot-note 
of  Swisher  v,  Interurban  R.  Co.  (Iowa),  41  R.  R.  R.  734,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  734. 
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Action  by  Samuel  Little  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed,  and  new  trial  granted. 

W.  F.  Evans,  of  St.  Louis,  and  R.  A.  KleinschnUdt,  and  Fred 
E.  Suits,  both  of  Oklahoma  City,  for  plaintiff  in  error. 

Summers  Hardy,  Wm,  M.  Franklin,  F.  E.  Kennamer,  and 
Chas.  A,  Coakley,  all  of  Madill,  for  defendant  in  error. 

Brewer,  C.  In  this  case  the  plaintiff  below  sued  the  defend- 
ant for  killing  a  mare  on  the  28th  day  of  October,  1908,  in  the 
town  of  Kingston,  Marshall  county,  Okl.  The  jury  returned  a 
verdict  for  plaintiff  and  judgment  was  entered  thereon,  and  this 
appeal  is  prosecuted  to  correct  alleged  errors  occurring  at  the 
trial. 

Marshall  county  is  situated  in  what  was  formerly  the  Indian 
Territory,  wherein,  prior  to  the  erection  of  the  state  of  Okla- 
homa, there  was  no  law  restraining  domestic  animals  from  run- 
ning at  large.  However,  upon  coming  into  statehood,  the  herd 
law  in  force  in  Oklahoma  Territory  theretofore  was  extended 
in  force  in  the  state,  by  the  schedule  to  the  Constitution,  and  the 
enabling  act.    Leflore  v,  Saunders,  24  Okl.  301,  103  Pac.  858. 

The  record  in  this  case  fails  to  disclose  whether  this  law  had 
been  suspended  at  the  place  and  time  of  the  killing  of  the  mare. 
If  such  was  the  case,  it  was  the  duty  of  the  plaintiff  below  to 
show  the  same.  St.  L.  &  S.  F.  Ry.  Co.  v.  Brown,  122  Pac.  136; 
M.  K.  &  T.  Ry.  Co.  v.  Savage,  122  Pac.  656. 

The  court  below  gave,  over  the  objection  of  the  defendant, 
the  following  instruction :  "That  although  the  mare  was  wrong- 
fully on  the  defendant's  track  when  it  received  the  injury  of 
which  it  died  and  was  not  seen  by  the  engineer  in  time  to  avert 
the  accident,  yet  if,  by  the  exercise  of  ordinary  care  and  watch- 
fulness, he  might  have  seen  her  in  time  to  have  averted  the  dan- 
ger, the  defendant  was  liable  for  the  injury  that  resulted  from 
the  accident.  It  was  certainly  the  duty  of  the  engineer  in  pass- 
ing through  the  limits  of  the  town  of  Kingston  to  keep  a  con- 
stant and  careful  lookout  for  stock  which  might  be  on  the  track." 

The  state  of  this  record  considered,  the  giving  of  this  instruc- 
tion was  reversible  error;  and  it  has  been  so  held  in  A.,  T.  & 
S.  F.  Ry.  Co.  V,  Davis  &  Young,  26  Okl.  359,  109  Pac.  551 ;  A.,  T. 
&  8.  F.  Ry.  Co.  V,  Ward,  120  Pac.  892 ;  St.  L.  &  S.  F.  Ry.  Co.  v. 
Brown,  supra;  M.,  K.  &  T.  R.  Co.  v.  Savage,  supra.  It  is  nec- 
essary to  discuss  those  cases,  as  a  reference  to  them  will  show 
that  this  case  is  covered  by  the  doctrine  they  announce. 

However,  as  there  is  evidence  in  this  case  sufficient  to  justify 
it,  the  case  should  be  reversed  and  remanded,  and  a  new  trial 
granted. 

Per  Curiam.    Adopted  in  whole. 
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(Court  of  Appeals  of  Kentucky,  June  13,   1912.) 

[147  S.  W.  Rep.  759.] 

Trial — Instructioiis — Refusal  to  Give  Requested  Instructiozis  Cov- 
ered by  the  Charge  Given. — It  is  not  error  to  refuse  a  requested 
charge  covered  by  the  instructions  given  by  the  court  on  its  own 
motion. 

Negligence — Imputed  Negligence.* — ^The  negligence  of  the  owner 
and  driver  of  a  team  becoming  frightened  by  a  train  approaching  a 
crossing  is  not  imputable  to  a  person  riding  with  the  owner  and 
driver. 

Negligence  —  Contributory  Negligence  —  Act  in  Bmergency.f  — 
Where  a  person  is  placed  in  a  position  of  peril  by  the  negligence 
of  another,  and  is  compelled  to  choose  instantly  what  to  do  to  save 
himself,  he  is  not  guilty  of  contributory  negligence,  where  he  chooses, 
as  a  person  of  ordinary  prudence  would  have  done,  though,  if  he 
had  made  a  different  choice,  he  would  not  have  been  injured. 

Negligence  —  Contributory  Negligence  —  Act  in  Emergency.!  — 
Where  an  occupant  in  a  vehicle  driven  by  the  owner  jumped  from 
the  wagon,  and  was  injured,  after  the  team  became  frightened  by  a 
train  approaching  a  crossing,  and  the  trainmen  were  negligent  in 
the  operation  of  the  train,  he  was  not  guilty  of  contributory  negli- 
gence, though,  if  he  had  remained  in  the  wagon,  he  would  not  have 
been  injured,  provided  he  acted  as  any  ordinarily  prudent  person 
#would   have   done  under  similar  circumstances. 

Appeal  from  Circuit  Court,  Muhlenberg  County. 

Action  by  Phillip  Wilkins  against  the  Illinois  Central  Railroad 
Company.     From  a  judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

^^-^^  — — ^^^■^^^— ^^^^^^-^— i^i^^i^^^i— .»«— ^■.— ^^^^^-^^i^^i^^^— ^^-^^»^^i^— ^— i^^^^-^i^.^^— i^j^— ^— ^.-^^ 

♦See  extensive  note,  10  R.  R.  R.  114,  33  Am.  &  Eng.  R.  Cas.,  N. 
S.,  114;  foot-note  of  Field  v,  Spokane,  etc.,  Co.  (Wash.),  42  R.  R- 
R.  686,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  686;  Flynn  v.  Chicago  City  R 
Co.  (111.),  41  R.  R.  R.  627,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  627:  last 
foot-note  of  Louisville  &  N.  R.  Co.  v.  Calvert  (Ala.),  40  R.  R  R.  8, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  8. 

-tSee  extensive  note,  34  R.  R.  R.  733,  57  Am.  &  Eng.  R.  Cas.,  N. 
S.,  733;  foot-note  of  Dickinson  v,  Erie  R.  Co.  (N.  J.),  42  R.  R.  R. 
734,  65  Am.  &  Eng.  R.  Cas.,  N.  S..  734:  Shaffer  v.  Beaver  Valley 
Tract.  Co.  (Pa.),  41  R.  R.  R.  426,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
426;  first  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Wilson  (C.  C.  A.), 
42  R.  R.  R.  613,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  613;  last  foot-note  of 
Chesapeake,  etc.,  R.  Co.  v.  Hawkins  (C.  C.  A.),  42  R.  R.  R.  j^^ 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  486;  Montgomery  v.  Colorado  Springs 
&  I.  Ry.  Co.  (Colo.),  40  R.  R.  R.  697,  63  Am.  &  Eng.  R.  Cas.,  K.  S. 
697. 
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Trabue,  Doolan  &  Cox,  of  Louisville,  C.  L.  Sivley,  of  Chicago, 
111.,  and  R.  Y.  Thomas,  Jr.,  of  Central  City,  for  appellant. 

Newton  Belcher  and  Belcher  &  Sparks,  all  of  Greenville,  for 
appellee. 

NuNN,  J.  This  appeal  is  from  a  judgment  for  $750  for  inju- 
ries received  by  appellee  at  a  point  where  a  public  road  and  ap- 
pellant's railroad  intersect  near  appellant's  station  in  the  town 
of  Greenville,  Ky.  The  accident  occurred  in  July,  1911.  Ap- 
pellee and  J.  W.  Gossett  were  neighbors,  residing  about  nine 
miles  from  Greenville,  to  which  place  they  were  going,  at  the 
time  appellee  received  his  injuries,  in  Gossett-s  wagon,  which 
was  loaded  with  wheat.  They  were  going  in  a  southeasterly  di- 
rection, and  approached  appellant's  track,  at  the  point  stated,  at 
an  acute  angle,  and  at  about  the  time  their  team  stepped  upon 
the  track  they  discovered  a  train  coming  from  the  west;  and  it 
seems  that  it  was  at  this  moment  that  the  engineer  discovered 
them  for  the  first  time,  sounded  the  alarm  whistle,  and  applied  the 
brakes.  When  the  alarm  was  sounded,  the  team  of  mules  be- 
came frightened,  turned,  and  started  west  on  the  railroad  track, 
the  direction  in  which  the  train  was  going,  with  one  of  the  front 
wheels  and  one  of  the  rear  wheels  of  the  wagon  between  the 
rails  of  the  track,  and  ran  to  the  platform  at  the  station ;  and  the 
train  passed  without  striking  the  wagon,  the  occupants,  or  the 
team. 

Appellee  testified  that  when  the  team  became  frightened  and 
started  running  down  the  track  the  train  was  so  near  to  them 
that  he  believed  it  would  strike  and  kill  him,  and  he  therefore 
attempted  to  jump  from  the  wagon  and  fell,  and  two  of  the 
wheels  of  the  wagon  passed  over  him  and  injured  him  to  a  con- 
siderable extent.  He  bases  his  action  upon  the  negligence  of 
appellant.  He  alleges  that  the  engineer  in  charge  of  the  train 
failed  to  give  warning  of  its  approach  to  the  crossing  by  sound- 
ing the  whistle  or  ringing  the  bell.  There  were  some  houses  and 
other  objects  which  prevented  those  in  charge  of  the  train  and 
those  upon  the  public  highway  from  seeing  each  other  until  they 
reached  or  were  near  the  track;  but  appellee  claims  that  if  the 
whistle  had  been  sounded  or  the  bell  rung  he  and  Gossett  would 
have  heard  it,  and  he  would  have  been  saved  from  injury.  Ap- 
pellee, Gossett,  and  several  other  witnesses,  who  had  an  oppor- 
tunity to  hear,  stated  that  they  did  not  hear  the  whistle  or  bell 
until  the  alarm  whistle  was  sounded,  when  the  train  was  very 
near  the  wagon.  Appellant  introduced  the  engineer  and  several 
other  witnesses,  who  testified  that  the  statutory  signals  were  given 
for  the  road  crossing,  which  conflicted  with  appellee's  testimony 
upon  this  point,  and  the  court  submitted  the  question  to  the  jury, 
and  we  do  not  feel  authorized  to  disturb  the  finding  thereon. 

[1,  2]  Appellant  contends  that  the  court  erred  in  refusing  to 
give  instructions  A  and  B  offered  by  it.    The  court  did  not  err 
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in  refusing  instruction  A,  for  the  reason  that  it  gave  to  the  jury, 
in  the  instructions  prepared  by  it,  the  same  points  included  in  in- 
structon  A.  Instruction  B  was  properly  refused  by  the  court, 
because  it  made  appellee  responsible  for  the  negligence  of  Gos- 
sett,  the  man  who  owned  and  was  driving  the  team.  See  the 
case  of  L.  &  R.  R.  Co.  v.  Molloy's  Adm'x,  122  Ky.  219,  91  S. 
W.  685,  28  Ky.  Law  Rep.  1113. 

[3]  As  stated,  appellee  claims  that  he  was  placed  in  a  po- 
sition of  peril  by  reason  of  those  in  charge  of  appellant's  train 
failing  to  blow  the  whistle  or  ring  the  bell  for  the  crossing,  and 
thus  give  him  warning  of  the  train's  approach.  The  rule  of  law 
is  that  when  a  person  is  placed  in  a  position  of  peril  by  the  negli- 
gence of  another,  and  is  compelled  to  choose  instantly  what  to  do 
to  save  himself,  if  he  chooses  as  a  person  of  ordinary  prudence 
would  have  in  such  a  position  and  is  injured,  he  has  a  right  to 
recover,  notwithstanding  the  fact  that,  if  he  had  made  a  differ- 
ent choice,  he  would  not  have  been  injured. 

[4]  So  the  fact  that  appellee  jumped  from  the  wagon  and  was 
injured  does  not  bar  his  recovery,  although  it  is  apparent  that,  if 
he  had  remained  in  the  wagon,  he  would  not  have  been  injured. 
He  was  placed  in  a  position  of  peril,  and  had  a  right  to  choose, 
as  would  an  ordinarily  prudent  person,  what  to  do;  and,  even 
though  his  choice  proved  unwise,  he  was  excused,  as  he  was 
placed  in  peril  by  appellant  and  had  to  act  instantly.  This  ques- 
tion was  submitted  to  the  jury,  and  it  determined  from  the  evi- 
dence that  appellee  was  justified  in  jumping  from  the  wagon; 
that  any  ordinarily  prudent  person  would  have  done  likewise  un- 
der the  circumstances. 

It  is  the  opinion  of  the  court  that  appellant  had  a  reasonably 
fair  trial.  The  judgment  is  not  large,  considering  the  extent  of 
the  injuries  as  shown  by  appellee's  two  physicians,  who  testified 
for  him. 

For  these  reasons,  the  judgment  of  the  lower  court  is  affirmed. 
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(Supreme  Court  of  Louisiana,  April  8,  1912.    Rehearing  Denied  May 

20,   1912.) 

[58  So.  Rep.  696.] 

Railroads — Operation — Accidents  at  Crossings — Care  Required.* — 

Under  an  ordinance  requiring  a  railroad  company  to  keep  a  flagman, 
night  and  day,  at  a  particularly  dangerous  crossing,  over  a  much  used 
thoroughfare,  it  is  the  duty  of  the  flagman  to  keep  himself  in  the 
place  where  those  intending  to  use  the  crossing  would  expect  to 
find  him,  and,  being  there,  to  keep  on  the  alert,  so  as  to  be  able, 
from  the  proper  place  and  within  the  proper  time,  to  give  the  warn- 
ing expected  of  him,  and  to  stop  the  trains,  or  the  citizens,  or  both, 
as  occasion  may  demand. 

Railroads — Operation — Accidents  at  Crossings — Care  Required. — 
Where  nine  tracks,  covering,  with  the  spaces  between,  say,  114 
feet,  cross  a  frequented  thoroughfare,  the  flagman  cannot  be  said  to 
be  at  the  crossing  of  the  track  upon  the  one  end  when  he  is  114 
feet  away  at  the  crossing  of  the  track  on  the  other  end,  or  when 
he  is  between  the  two  extremes  on  the  side. 

Railroads — Operation — Accidents  at  Crossings — Contributory  Neg- 
ligence.— ^Where  an  automobile,  traveling  on  a  frequented  thorough- 
fare, approaches  a  railway  crossing  over  which  there  are  many 
tracks,  and  at  which  a  city  ordinance  requires  the  railway  company 
to  keep  a  flagman,  night  and  day,  and  the  chauffeur  sees  no  flagman 
and  no  flag  in  front  of  the  first  track,  where  he  has  the  right  to  ex- 
pect to  see  him,  in  case  a  train  is  approaching,  and  sees  no  train,  he 
is  not  guilty  of  negligence  in  proceeding;  and,  where  the  flagman  then 
appears  and  gives  warning,  but  only  in  time  to  enable  the  chauffeur 
to  stop  on  the  first  track,  where  he  is,  almost  immediately,  run  into 
by  a  train,  the  accident  will  be  attributed  to  the  negligence  of  the 
flagman. 

Negligence  —  Contributory  Negligence  —  Imputed  Negligence  — 
Driver  of  Vehicle. — The  negligence  of  the  chauffeur  of  an  automobile 
hired  from  a  public  stand  is  not  imputable  to  those  who  hire  the  ma- 
chine, if  they  exercise  no  control  over  it  farther  than  to  indicate  the 
route  they  wish  to  travel  or  the  place  they  wish  to  go;  and,  in  case 
they  sustain  injury,  by  reason  of  the  negligence  of  the  chauffeur  and 
another,  they  may  recover  damages  from  either  or  both  of  such 
parties. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo; 
Thos.  F.  Bell,  Judge. 

♦See  first  foot-note  of  preceding  case. 
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Action  by  Mrs.  A.  M.  Roby  and  others  against  the  Kansas  City 
Southern  Railway  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Modified. 

Alexander  &  Wilkerson,  for  appellant. 

P,  J,  Looney,  J.  M.  Foster,  and  IV.  R.  Percy,  for  appellees. 

Statement  of  the  Case. 

Monroe,  J.  Plaintiff  herein,  Mrs.  A.  M.  Roby,  wife  of  J.  A. 
G.  Roby,  with  her  grown  stepsons,  Bryon  and  Greer,  and  her 
two  little  boys,  Virgil  and  another,  issue  of  her  marriage,  were 
on  their  way  to  the  Fair  Grounds,  near  Shreveport,  in  a  hired 
automobile,  when  one  of  defendant's  trains  ran  into  the  automo- 
bile, with  the  result  that  Mrs.  Roby  and  Greer  were  badly  in- 
jured and  Virgil  was  killed.  Three  suits  were  brought  for  the 
recovery  of  damages,  and,  for  the  purposes  of  trial,  they  were 
consolidated,  and,  having  been  argued  together,  will  be  consid- 
ered together  for  the  purposes  of  the  opinion,  though  a  decree 
will  be  entered  in  each. 

The  family  party  thus  mentioned  live  in  the  country,  and  were 
visiting  Shreveport  probably  for  the  purpose  of  attending  the 
Fair,  which  was  being  held  to  the  southward  of  the  city.  In  or- 
der to  accomplish  that  purpose,  one  of  the  grown  sons  hired  a 
public  automobile  from  the  stand  in  front  of  the  Phcenix  Hotel, 
and  requested  Wm.  Lowe,  the  chauffeur  and  proprietor,  to  take 
them  to  the  Fair  Grounds,  giving  him  no  other  instructions  than 
that  he  should  proceed  carefully.  Lowe  drove  the  machine,  and 
he  and  Bryon  Koby  occupied  the  front  seat,  whilst  the  others  oc- 
cupied the  back  seat.  They  proceeded,  without  accident,  out  Texas 
street  and  Texas  avenue  (the  one  being  a  continuation  of  the 
other,  as  we  understand),  until  they  reached  a  point  at  Cedar 
street,  where  Texas  avenue  is  crossed  by  nine  tracks  of  the  de- 
fendant company,  and  the  accident  occurred  on  the  first,  or  most 
northerly,  track,  as  follows: 

Persons  traveling  southward  on  Texas  avenue  do  not  obtain 
a  view  of  the  railroad  crossing  until  they  get  rather  near  it,  as 
up  to  a  point  apparently  say  100  yards,  more  or  less,  from  the 
crossing,  the  avenue  appears  to  run  in  a  northeasterly  southwest- 
erly direction,  and  the  railroad  tracks  also  run  slightly  north  of 
east  and  south  of  west.  At  the  point  mentioned  (the  distance 
of  which  from  the  crossing,  we  approximate,  from  the  photo- 
graphs in  evidence)  the  avenue  makes  a  turn  to  the  southward, 
when  the  crossing  becomes  visible,  the  tracks  crossing  the  ave- 
nue at  an  angle  which,  to  the  eastward  is  less,  and  to  the  west- 
ward greater,  than  a  right  angle.  On  the  northwest  comer  of 
the  avenue  and  Cedar  street  there  appears  to  be  a  three-story 
brick  building,  on  the  northeast  corner,  a  two-story  frame  build- 
ing, with  a  cornice,  and  with  a  shed  extending  out  over  the  side- 
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walk  and  around  the  corner.  The  distance  from  the  property 
line  on  the  north  side  of  Cedar  street  to  the  first  (or  most  north- 
erly track)  we  take  to  be  some  15  or  20  feet,  from  all  of  which 
it  will  be  understood  that  a  person  approaching  the  crossing,  as 
was  the  party  in  the  automobile,  is  considerably  at  a  disadvantage 
with  regard  to  the  approach  of  a  train  from  the  eastward  on  the 
first  track,  since  the  view  is  obstructed  by  the  frame  building,  with 
the  shed,  on  the  corner,  and,  even  when  that  is  cleared,  it  is  nec- 
essary by  reason  of  the  angle  on  that  side  to  look  somewhat  back- 
ward and,  unless  that  should  occur  to  the  person  concerned,  he 
might  very  well  be  surprised  by  the  approach  of  a  train  from 
that  direction.  The  automobile  in  question  came  down  the  right 
(or  western)  side  of  the  avenue,  and  its  occupants  were  in  a  bet- 
ter position  to  have  seen  such  a  train  than  they  would  have  been 
had  they  come  down  the  left  (or  eastern)  side,  but  they  saw  no 
train,  nor,  until  they  got  within  a  short  distance  (variously  stated 
by  the  witnesses)  of  the  crossing,  did  they  see  any  flagman.  The 
crossing  is  obviously  a  dangerous  one,  since,  as  we  have  stated, 
there  are  nine  tracks,  and  the  point  is  regarded  as  within 
what  is  called  the  "railroad  yards" — that  is  to  say,  within 
the  territory  in  which  on  the  one  side  defendant's  train  is 
made  up  and  broken  up,  and  on  the  other  side  are  its  shops, 
so  that,  as  we  apprehend,  there  is  considerable  switching 
and  other  movement  of  trains  and  cars  going  on  at  all  times. 
Upon  the  other  hand,  Texas  avenue  is  the  main  thoroughfare  of 
the  city,  over  which  a  large  proportion  of  its  traffic  with,  and 
travel  into,  the  country  is  carried  on,  and,  as  it  is  also  the  route 
by  which  citizens  and  visitors  in  general  reach  the  Fair  Grounds, 
it  can  readily  be  understood  that  during  the  holding  of  a  fair 
the  situation  demands  the  most  careful  attention.  The  munici- 
pal authorities  some  years  ago  enacted  an  ordinance  requiring 
defendant  to  keep  a  flagman  at  the  crossing  in  question  day  and 
night;  but,  as  the  automobile  in  which  the  Robys  were  riding  ap- 
proached the  first,  or  northward,  track  (between  one  and  half 
past  one  o'clock,  in  the  day),  the  flagman  was  standing  between 
the  second  and  third  track,  near  the  projected  line  of  the  east- 
ward sidewalk  of  Texas  avenue  engaged  in  conversation  with 
the  driver  of  a  wagon  which  had  stopped  there,  and  which,  as 
also  the  little  house  intended  for  his  shelter,  were  between  him 
and  the  approaching  train.  He  himself  testifies  that  he  would 
have  been  standing  on  the  curb  of  the  sidewalk  "if  the  curb  had 
gone  across,"  and  Mr.  C.  A.  Waits,  a  witness  for  defendant,  testi- 
fies that  the  moment  before  the  accident  he  was  approaching  the 
scene  along  what  would  be  the  westward  sidewalk  (if  the  side- 
walk were  extended  over  the  crossing),  and  that  he  saw  the  flag- 
man, the  train,  and  the  collision,  and,  further,  as  follows : 

"Q.  Where  was  the  flagman  when  you  saw  him?    A.   When 
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I  first  saw  him,  he  was  standing  by  a  wagon.  Q.  On  which  side 
of  the  crossing?  A.  Right  in  the  center  of  the  tracks — the  street 
crossing,  about  halfway  between  the  tracks,  probably  a  little  this 
way  [meaning  nearer  town] ,  probably  one-third  on  the  way  across 
the  crossing.  The  wagon  was  standing  in  the  tracks,  or  at  the 
edge  of  the  tracks.    ♦    ♦    *" 

On  cross-examination: 

**Q.  You  say  that  the  flagman  was  standing  by  the  wagon?  A. 
Yes,  sir.  Q.  Now,  where  was  the  wagon?  A.  It  was  right  at 
the  edge  of  the  tracks,  about  a  third  across.  *  *  *  Q- 
Headed  this  way  [towards  town]  ?  A.  Yes,  sir.  Q.  What  was 
the  flagman  doing — ^talking  to  the  driver?  A.  Yes,  sir.  Q.  He 
was  talking  to  the  driver?  A.  Yes,  sir;  I  think  so.  He  was  stand- 
ing there  by  him,  looking  at  the  driver.  Q.  You  couldn't  tell  that 
he  was  talking?  A.  No,  sir.  Q.  His  attitude,  though,  was  as 
if  he  was  in  conversation  ?  A.  Yes,  sir ;  it  seems  that  he  was  talk- 
ing to  him,  judging  from  his  attitude  that  he  was  standing  in. 
*  *  *  Q.  Now,  that  put  the  wagon  between  the  flagman  and 
the  approaching  train?  A.  Yes,  sir;  the  wagon  was  behind  the 
flagman  and  the  approaching  train.  Q.  Now,  at  that  time,  about 
how  far  away  was  that  approaching  train  ?  A.  When  I  first  no- 
ticed it,  when  the  flagman  stepped  out  and  flagged  the  automobile, 
I  then  looked  to  see  what  the  danger  was,  naturally,  and  I  saw 
the  train  above  there  within  about  40  feet  of  the  crossing,  of  the 
avenue  crossing.  *  *  ♦  Q.  Then  at  the  time  the  flagman  was 
talking  to  this  man,  the  train  must  have  been  in  the  neighborhood 
of  40  feet,  or  50  feet,  of  the  crossing?  A.  Yes,  sir.  Q.  When 
the  flagman  turned  around  and  saw  the  automobile,  he  rushed 
ahead  and  flagged  him  ?  A.  Yes,  sir.  Q.  The  red  flag  in  one 
hand  and  the  white  flag  in  the  other  ?  A.  Yes,  sir.  Q.  The  flag- 
man was  very  much  excited  ?  A.  Yes,  sir ;  a  great  deal.  Q,  He 
ran  up  in  front  of  the  automobile  frantically  flagging?  A.  Yes, 
sir;  within  six  feet  of  him.  Q.  When  you  first  saw  the  automo- 
bile, it  was  about  40  feet  from  the  point  where  it  stopped?  A. 
Yes,  sir,  Q.  At  that  time,  or  when  you  looked,  or  a  little  while 
afterwards,  the  train,  you  say,  was  about  40  feet  from  the  cross- 
ing? A.  Thirty  or  40  feet.  Q.  And  to  have  added  the  distance 
from  the  crossing  to  the  place  where  the  automobile  stopped 
would  have  been  15  or  20  feet  more ;  in  other  words,  that  street 
is  50  feet  wide  ?  A.  Yes,  sir.  *  *  *  Q.  Then,  if  the  flagman 
had  left  the  automobile  alone  and  not  flagged  him  down,  he  could 
have  passed  over  the  track  in  safety?  A.  Yes,  sir.  Q.  Without 
any  question?    A.  Yes,  sir." 

Mr.  J.  E.  Peyton,  a  witness  called  by  plaintiff,  testified  that 
shortly  after  the  accident  the  flagman  in  his  presence  pointed  out 
to  a  number  of  persons  the  place  where  he  was  standing  when 
he  first  saw  the  automobile.    The  witness  said: 
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''Mr.  Horn  [the  flagman]  said  that  he  was  standing  right  be- 
tween the  first,  as  I  remember,  between  the  second  and  third 
tracks.  It  was  on  a  line  between  this  house  and  the  opposite 
side  of  the  street  [witness  marks  with  pencil  on  photograph  'D* 
place  where  he  said  he  was  standing],  right  at  the  sidewalk.  Q. 
Inside  the  curb?  A.  There  was  not  any  curb  there.  Q.  At  the 
point  that  you  have  marked  'X'  on  this  Exhibit  D  ?  A.  Yes,  sir. 
Q.  Where  the  sidewalk  would  be,  if  extended  across  the  street? 
A.  Yes,  sir." 

There  were  46  witnesses  examined  in  the  case,  and  there  is 
more  or  less  of  conflict  in  their  testimony;  but,  taking  it  all  to- 
gether, we  think  it  clearly  established  that  the  flagman  was  en- 
gaged in  conversation  with  the  driver  of  the  wagon  at  the  point 
designated  by  the  witness  whose  testimony  has  just  been  quoted, 
which  point,  as  we  have  stated,  is  off  to  one  side  of  the  crossing, 
and  not  less  than  20  feet  to  the  southward  of  the  northern  side 
of  the  track  on  which  the  accident  occurred,  being  the  side  from 
which  the  automobile  was  approaching;  that,  when  the  train  and 
the  automobile  got  within  dangerous  proximity  of  the  point  of 
collision,  the  flagman  awoke  to  a  sudden  realization  of  the  situa- 
tion, and  started  in  that  direction;  that  there  was  no  negligence 
on  the  part  of  those  in  the  automobile  in  failing  to  see  him,  either 
at  that  instant  or  at  any  time,  and  that,  as  soon  as  they  got  the 
notice  which  he  thus  gave,  the  automobile  was  stopped;  that  un- 
fortunately  for  all  concerned  it  was  stopped  upon  the  first  track, 
with  the  flagman  waving  his  hands — a  white  flag  in  one  and  a  red 
flag  in  the  other — only  a  few  feet  in  front  of  it;  and  that,  if  he 
had  not  thus  stopped  the  automobile,  there  would  have  been  no 
accident.  The  last  proposition  is  established  beyond  peradven- 
ture,  or  even  denial,  and  to  our  minds  strongly  sustains  the  im- 
pression that  the  flagman  completely  lost  his  head  when  he  real- 
ized that  as  a  consequence  of  his  absence  from  the  front  line  and 
his  inattention  a  dire  calamity  was  likely  to  occur.  It  appears 
that,  until  the  flagman  came  rushing  in  manifest  excitement  to- 
wards them,  the  occupants  of  the  automobile  were  unaware  of 
the  proximity  of  the  train,  and  that  even  then,  and  after  the  au- 
tomobile had  been  stopped,  they  thought  that  the  train  was  prob- 
ably on  another  of  the  many  tracks,  and  that  they  were  safe. 
Looking  about  them,  however,  they  instantly  discovered  that  the 
train  was  almost  on  them,  and  the  chauffeur  endeavored  to  back 
the  automobile  off  the  track,  but,  he  says,  his  "gear  would  not 
go  in  mesh."  He  therefore  warned  his  passengers  to  jump  out, 
and  he  and  Bryon  Roby  saved  themselves  in  that  way.  Greer 
Roby,  who  was  on  the  back  seat,  had  the  younger  of  the  two  little 
boys  between  his  knees,  and  he  threw  him  out,  so  that  the  boy 
escaped  without  serious  injury,  but  he  himself  was  caught  under 
the  cars,  and  had  his  left  leg  and  three  of  the  fingers  of  his  left 
45  R  R  R — 44 
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hand  crushed  off,  or  so  crushed  that  it  was  necessary  to  amputate 
them.  The  little  boy,  Virgil,  who  sat  between  his  mother  and  his 
brother  was  killed.  Mrs.  Roby  had  the  large  bone  (the  humerus) 
of  the  right  arm  fractured  up  in  the  socket  at  the  shoulder,  had 
her  left  collar  bone  broken,  suffered  a  scalp  wound  which  laid 
bare  six  inches  of  the  skull,  and  sustained  severe  bruises  and 
burns.  The  train  by  which  the  damage  was  done  consisted  of 
an  engine  and  11  "bad  order*'  freight  cars,  and  the  engine  was 
pushing  the  cars  to  the  shops  in  order  that  they  might  be  re- 
paired. Their  bad  condition  is  given  as  a  reason  why  there  was 
no  air  brake  available  for  stopping  the  train,  save  that  which 
was  on  the  locomotive,  from  which,  together,  perhaps,  with  de- 
lay in  giving  notice  to  tlie  engineer,  who  was  at  the  other  end  of 
.the  train,  nearly  450  feet  away,  it  resulted  that  the  train  pushed 
and  tumbled  the  automobile  before  it  for  about  70  feet,  whereas, 
if  the  cars  had  been  equipped  with  air  brakes  and  the  train  had 
been  going  "head  on,"  instead  of  with  the  engine  behind,  and  at 
the  rate  of  4J^  miles  an  hour,  as  some  of  the  witnesses  for  de- 
fendant say  it  was,  there  would,  probably,  have  been  no  one  hurt. 
There  is  some  conflict  in  the  evidence  in  regard  to  the  speed  of 
the  train  and  of  the  automobile;  as  to  whether  there  was  any 
"lookout"  on  the  forward  end  of  the  train ;  as  to  statements  said 
to  have  been  made  after  the  accident  by  the  chauffeur  and  one 
of  the  Robys  and  by  the  engineer  of  the  train  and  the  flagman, 
but  we  find  it  unnecessary  to  go  into  those  questions  farther  than 
to  say  that  the  testimony,  taken  as  a  whole,  does  not  satisfy  us 
that  the  speed  of  either  the  train  or  the  automobile  was  unusual 
or  unwarranted,  or  that  there  was  no  lookout  on  the  end  of  the 
train,  though  we  doubt  whether  he  properly  signaled  tiie  engi- 
neer. 

Greer  Roby  is  shown  to  be  a  farmer,  about  31  years  of  age 
(in  April,  1911),  and  married.  His  left  leg  was  crushed  at  the 
knee,  and  was  amputated  above  the  knee,  but  his  condition  was 
such  that  it  was  feared  that  he  might  not  live  through  the  opera- 
tion, and  it  was  somewhat  hurried,  and  there  was  not  sufficient 
muscular  tissue  left  to  make  a  proper  flap.  A  second  amputa- 
tion, therefore,  became  necessary  a  few  months  later,  and  in  the 
meanwhile  he  suffered  a  great  deal.  Beyond  that  he  lost  por- 
tions of  all  the  fingers  of  the  left  hand  save  the  little  finger,  the 
thumb  also  being  saved.  His  expenses  consequent  upon  his  in- 
juries were  $300. 

Mrs.  Roby,  as  we  have  stated,  had  the  humerus  of  her  right 
arm  broken  into  the  joint  at  the  shoulder,  and  at  the  time  thai 
she  testified  was  unable  to  raise  her  arm  or  forearm  to  her  head, 
or  make  use  of  it  for  the  purpose  of  dressing  herself,  or  for  per- 
forming her  accustomed  household  duties.  The  surgeons  who 
testified  in  the  case  express  the  opinion  that  the  injury  is  likely 
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to  be  permanent,  though,  as  we  infer,  her  condition  will  be  better 
than  when  she  testified.  The  fractured  collar  bone  has  mended, 
and  the  scalp  wound,  the  bruises,  and  the  burns  have  healed. 
The  little  boy,  Virgil,  was  killed  so  suddenly  as  probably  to  have 
been  conscious  of  no  pain.  He  was  11  or  12  years  old.  There 
was  a  verdict  in  favor  of  Greer  Roby  for  $10,000,  in  favor  of 
Mrs.  Roby  for  $1,000,  and  in  favor  of  Mr.  and  Mrs.  Roby,  on 
account  of  the  little  boy,  Virgil,  in  the  sum  of  $500.  Plaintiffs 
in  answer  to  the  appeals  pray  that  the  amounts  thus  allowed  be 
increased. 

Opinion. 

The  pleadings  in  the  three  cases  are  practically  the  same,  and 
the  court  is  referred  to  the  transcript  bearing  the  title  and  num- 
ber in  the  caption  for  all  purposes.  Defendant  filed  an  excep- 
tion of  vagueness,  and  insists,  in  this  court,  that  the  only  negli- 
gence charged  is  that  its  train  was  running  at  an  unusual,  danger- 
ous, and  prohibited  speed,  and  that  the  crossing  required  two 
flagmen.  The  petition,  however,  contains  something  more  than 
is  thus  attributed  to  it.  It  alleges  that  plaintiff  was  a  passenger, 
paying  regular  fare,  in  a  public,  licensed  automobile;  that,  with- 
out negligence  on  her  part,  the  automobile  was  struck  by  the 
train;  that  the  train  was  running  at  a  dangerous  and  prohibited 
speed;  that  the  crossing  was  particularly  dangerous  (for  rea- 
sons stated),  and  that  the  one  flagman  was  insufficient;  "that 
the  train  was  backing  along  the  track  and  proper  precautions 
were  not  taken  to  safeguard  human  life;"  "that  no  signal  or 
warning  was  given  by  defendant's  employees  in  such  manner 
that  petitioner  could  reasonably  apprehend  danger  in  time  to 
save  herself  from  personal  injury."  And  there  are  other  gen- 
eral allegations  of  negligence  and  gross  carelessness  on  the  part 
of  defendant;  but  those  which  have  been  cited  appear  to  us  to 
be  sufficient  for  the  purposes  of  the  case.  They  include  the 
charges  that  an  engine  and  11  freight  cars  were  being  rolled  to, 
and  over,  a  dangerous  crossing,  unprovided  with  the  usual  and 
necessary  appliances  for  stopping  them;  that,  instead  of  being 
pulled  with  the  engine  (which  alone  was  provided  with  a  brake), 
in  front,  and  the  engineer  (who  alone  had  control  of  the  one 
brake)  in  a  position  where  he  could  see  the  danger  of  a  collision 
and  make  instant  use  at  least  of  the  appliances  with  which  he 
was  provided,  the  freight  cars  were  being  pushed  with  the  en- 
gine and  engineer  nearly  a  block  and  a  half  in  the  rear,  where  he 
was  incapable  of  seeing  or  measuring  any  danger  in  front,  and, 
when  information  reached  him,  could  only  apply  such  stopping 
power  as  he  could  command  to  the  engine,  thereby  leaving  the 
freight  cars  to  continue  their  forward  movement  until  they  ex- 
hausted the  "slack;"  that  one  flagman  was  insufficient  to  protect 
the  public  from  the  dangers  of  the  crossing ;  and  that  neither  the 
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one  flagman,  whom  the  law  required  the  defendant  to  keep  there, 
day  and  night,  in  order  that  persons  making  use  of  the  street 
might  be  properly  warned  of  these  dangers,  nor  any  other  em- 
ployee of  defendant,  gave  such  warning  in  time  to  enable  plain- 
tiff to  protect  or  save  herself  therefrom. 

[1]  The  city  ordinance  (mentioned  in  the  for^^oing  state- 
ment of  the  case)  provides: 

"That  all  locomotives  and  rolling  stock  ♦  ♦  *  shall  be  pre- 
ceded by  a  flagman,  while  crossing,  and  come  to  a  full  stop,  be- 
fore crossing,  the  following  streets  [naming  certain  streets]. 
That  a  flagman  shall  be  stationed,  day  and  night  [at  certain 
named  crossing  and  places] ;  that  a  day  and  night  flagman  shall 
be  stationed  at  the  railroad  crossing  over  Texas  avenue  (plank 
road)  at  or  near  its  junction  with  Cedar  street" 

[2,  3]  The  ordinance  does  not  specify  what  the  flagman, 
whether  it  be  the  one  who  is  to  precede  the  locomotive  or  rolling 
stock,  or  the  night  and  day  flagman,  is  to  do,  but  its  meaning  is 
plain  enough  for  all  that.  He  is  to  give  warning  to  the  public 
that  the  defendant  is  about  to  operate  a  life  destroying  agenq 
in  a  thoroughfare  which  the  public  is  entitled  to  use,  in  order 
that  the  individual  citizen  may  be  placed  on  his  guard  and  af- 
forded an  opportunity  to  protect  himself,  either  by  getting  out 
of  the  way  or  by  not  getting  in  the  way.  Where  no  night  and 
day  flagman  is  required,  the  locomotive  and  rolling  stock  must 
come  to  a  full  stop  before  crossing,  and  be  preceded  by  a  flag- 
man while  crossing ;  but  at  the  points  where  danger  is  to  be  ap- 
prehended at  all  hours  the  flagman  is  required  to  be  there  at  all 
hours.  And  by  "there"  we  mean  at  the  place  where  human 
beings  are  expected,  and  where  they  may  expect  to  find  him; 
and,  being  there,  the  law  expects  him  to  keep  on  the  alert,  so  as 
to  be  able,  from  the  proper  place  and  within  the  proper  time,  to 
give  the  warning  expected  of  him,  and  to  stop  the  locomotive  and 
rolling  stock  or  the  individual  citizen,  on  foot  or  in  a  vehicle,  or 
all  of  them,  as  occasion  may  demand.  The  space  occupied  by 
the  nine  tracks  at  the  crossing  on  Texas  avenue  we  assume  to 
be  something  like  114  feet  from  end  to  end,  or  along  the  avenue 
(multiplying  the  width  of  the  tracks  and  the  spaces  between  by 
9  and  8,  respectively,  and  allowing  4  feet,  8  inches  for  each 
track,  and  9  feet  for  each  space),  and  it  would  do  those  who 
approach  that  space  at  one  end  but  little  good  if  the  flagman 
were  to  keep  himself  at  the  other  end,  nor  would  it  meet  the  re- 
quirements of  the  situation  for  him  to  keep  himself  upon  either 
of  the  sides ;  that  is  to  say,  upon  the  line  of  either  of  the  side- 
walks of  the  avenue,  projected  over  the  crossings,  for  it  is  not 
there  that  any  one  would  expect  to  find  him  or  would. be  likely 
to  look  for  his  warning  signal.  In  other  words,  according  to 
our  interpretation  of  the  ordinance,  it  means  that  defendant  is 
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to  keep  a  flagman  at  the  crossing,  and  the  flagman  is  not  at  the 
crossing  of  the  northward  track  when  he  is  114  feet  away,  be- 
low the  crossing  of  the  southward  track,  or  when  he  is  some- 
where between  the  two  tracks  upon  the  line  of  the  sidewalk. 
Upon  the  occasion  of  the  accident  here  in  question  the  flagman 
was  standing  by  the  side  of  a  wagon,  talking  to,  or  at  least  look- 
ing at,  the  driver  in  the  space  between  the  second  and  third 
tracks,  below  the  end  of  the  crossing  that  the  automobile  was  ap- 
proaching, and  he  had  his  face  turned  to  the  eastward  and  his 
hands  at  his  sides,  and  the  wagon  was  between  him  and  the  ap- 
proaching train.  When  he  recalled  himself  to  other  matters, 
and,  in  the  language  of  defendants'  witness  (quoted  in  the  state- 
ment of  the  case),  "stepped  out  and  flagged  the  automobile,"  the 
automobile,  according  to  the  estimate  of  the  same  witness,  was 
40  feet  from  the  place  on  the  northward  track,  where  it  was 
stopped  and  was  run  into,  and  the  train  was  about  40  or  50  feet 
from  the  crossing  or  (the  street,  it  is  said,  being  some  50  feet 
wide)  say  from  70  to  90  feet  from  the  same  place.  If  the  wit- 
ness is  correct,  and  the  automobile  was  moving  at  the  rate  of  15 
miles  an  hour  (or  22  feet  in  a  second),  the  chauffeur  had  less 
than  two  seconds  within  which  to  stop  it,  where  he  did,  assuming 
that  he  saw  the  flagman  as  soon  as  the  witness  did.  But  the  wit- 
ness was  coming  from  that  end,  walking,  and  had  already  seen 
the  flagman  before  the  flagman  moved  at  all,  and  therefore  natu- 
rally saw  him  when,  and  as  soon  as,  he  moved,  whereas  the 
chauffeur  was  coming  from  the  other  end,  and,  if  looking  for 
the  flagman  at  all,  was  looking  for  him  where  he  had  the  right 
to  expect  to  find  him;  i.  e.,  on  the  north  side  of  the  crossing, 
where  he  might  have  been  of  some  service  to  persons  coming 
from  that  direction.  He  did  not  see  him,  therefore,  when  he 
was  standing  by  the  wagon  below  the  north  side  and  to  the  east- 
ward of  the  crossing,  and  his  attention  was  not  attracted  to  him 
until  after  he  had  "stepped  out,"  and  in  the  meanwhile  the  auto- 
mobile had  been  moving,  so  that,  when  he  saw  the  flagman  and 
recognized  his  signal,  it  was  all  that  he  could  do  to  stop  the  auto- 
mobile on  the  first  track  in  front  of,  and  but  a  short  distance 
away  from,  the  approaching  train.  The  testimony  leaves  no 
room  for  doubt  that,  if  he  had  not  been  thus  stopped  by  the  flag- 
man, who  ran  in  front  of  him,  he  would  have  crossed  over  in 
safety,  and  probably  without  knowing  that  he  had  been  in  danger. 
[4]  Our  conclusion  is  that  the  chauffeur  had  the  right  to  ex- 
pect that,  if  there  was  any  approaching  train  which  threatened 
danger,  the  flagman  would  be  out  in  front  of  the  crossing  with 
his  red  flag  to  warn  him  of  it  (just  as,  in  places  where  they  use 
"gates"  or  bars  which  drop  down  across  a  street  upon  the  ap- 
proach of  a  train,  persons  using  the  street  have  the  right  to  ex- 
pect to  see  the  bars  in  place  if  a  train  is  approaching),  and  that 
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the  failure  of  the  flagman  to  be  there  and  give  the  warning  was 
the  negligence  to  which  the  accident  must  be  attributed.  But 
even  if  that  were  not  the  case,  and  we  were  to  find  that  the 
chauffeur  was  guilty  of  negligence  in  failing  to  see  the  flagman 
or  to  heed  his  warning  sooner  than  he  did,  such  negligence  can- 
not be  imputed  to  those  who  were  injured,  since  they  were  merely 
passengers  in  a  public  conveyance  over  the  management  of  which 
they  were  exercising  no  control,  and  were  strangers  in  the  dty, 
who,  so  far  as  the  record  shows,  knew  nothing  of  the  manner  in 
which  the  transit  of  vehicles  over  such  crossings  was  regulated. 
In  fact,  Mrs.  Roby  had  never  been  in  an  automobile  before  and 
did  not  know  that  they  were  approaching  a  crossing  until  they 
were  almost  upon  it. 

"There  is  no  distinction,  in  principle,  whether  the  passengers 
be  on  a  public  conveyance,  like  a  railroad  train  or  an  omnibus, 
or  be  on  a  hack,  hired  from  a  public  stand  in  the  street  for  a 
drive.  Those  in  a  hack  do  not  become  responsible  for  the  negli- 
gence of  the  driver,  if  they  exercise  no  control  over  him,  farther 
than  to  indicate  the  route  they  wish  to  travel  or  the  place  to 
which  they  want  to  go."  Little  v.  Hackett,  116  U.  S.  366,  6  Sup. 
Ct.  391,  29  L.  Ed.  652;  Holzab  v.  New  Orleans  &  C.  R.  Co.  et 
al.,  38  La.  Ann.  185,  58  Am.  Rep.  177;  Perez  v.  New  Orleans 
&  R.  Co.,  47  La.  Ann.  1391,  17  South.  869. 

"The  general  principles  of  law  applicable  to  livery  stables  and 
public  hacks  apply  with  equal  force  to  the  garage  proprietor  and 
the  hack  owner."  The  Law  Applied  to  Alotor  Vehicles,  Babbett 
§  615,  p.  490,  citing  Smith  v,  O'Brien,  46  Misc.  Rep.  325,  94^  N. 
Y.  Supp.  673 ;  Diocese  of  Trenton  v.  Toman,  74  N.  J.  Eq.  702, 
70  Atl.  606,  611  (1908). 

See,  also.  Dale  v.  Denver  City  Tramway  Co.,  173  Fed.  788, 
97  C.  C.  A.  511,  19  Ann.  Cas.  1223. 

We  are  of  opinion  that  the  amount  awarded  Mrs.  Roby  is  in- 
adequate, since,  in  addition  to  the  physical  and  mental  suffering 
sustained  by  reason  of  her  bruises  and  burns,  her  broken  collar 
bone  and  severe  scalp  wound,  the  breaking  of  the  head  of  the 
humerus  in  its  socket  will  cause  her  great  inconvenience  for  a 
long  time,  and  perhaps  for  the  balance  of  her  life,  and  for  the 
wife  of  a  farmer,  the  mother  of  children,  and  a  housekeeper  that 
is  a  more  serious  matter  than  it  would  be  for  others  differently 
situated,  though  no  one  would  be  likely  to  place  himself  in  her 
position    for  any  amount  of  money    that  a  court  would  award. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  judgment  appealed  from  be  amended  by  increasing  the 
amount  of  the  award  to  $3,000.  It  is  further  decreed  that  as 
thus  amended  said  judgment  be  affirmed,  and  that  defendant 
pay  the  costs  of  the  appeal. 
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(Supreme  Court  of  South  Carolina,  July  18,  1912.) 

[75  S.  E.  Rep.  277.] 

Trial — Instructions — Requests — Necessity. — Failure  to  make  instruc- 
tions on  the  subject  of  vindictive  or  punitive  damages  more  specific 
in  an  action  for  damages  is  not  erroneous,  in  the  absence  of  a  re- 
quest to  that  effect. 

Street  Railroads — Injuries  to  Persons  on  Track — Punitive  Damages 
— Evidence. — In  an  action  for  injuries  to  a  child  while  on  the  defend- 
ant's track,  evidence  of  wantonness  held  sufficient  to  sustain  a  verdict 
awarding  vindictive  damages. 

Street  Railroads — ^Injuries  to  Persons  on  Track — Intent — Willful 
and  Wanton  Injury.* — Though  an  invasion  of  another's  rights  be  un- 

m 

conscious,  where  it  is  committed  in  such  a  manner  that  a  person  of 
ordinary  prudence  would  say  that  it  was  a  reckless  disregard  of  an- 
other's rights,  it  is  an  actionable  wrong,  so  that,  though  employees 
of  a  railroad  company  in  charge  of  a  train  do  not  see  persons  on  the 
track  in  time  to  avoid  injuring  them,  the  company  may  still  be  lia- 
ble for  their  failure  to  keep  a  reasonable  lookout,  and  thus  discover 
the  peril. 

Appeal    from    Common    Pleas    Circuit    Court    of    Richland 
County;  John  S.  Wilson,  Judge. 
"To  be  officially  reported." 

Action  by  Thomas  Bennett,  by  H.  P.  Bennett,  his  guardian  ad 
litem,  against  the  Columbia  Electric  Street  Railway,  Light  & 
Power  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Elliott  &  Herbert,  of  Columbia,  for  appellant. 
W,  H.  Cobb,  of  Columbia,  for  respondent. 

Gary,  C.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff  when  he  was  about  a  year  and  a 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  those 
in  charge  of  street  cars  to  lookout  in  order  to  avoid  collisions  with 
other  users  of  streets,  see  last  foot-note  of  South  C.  &  C.  Ry.  Co.  v 
Crutcher  (Ky.),  35  R.  R.  R.  199,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  199, 
where  all  those  preceding  it  are  collected;  foot-note  of  Flaherty  v. 
Butte  Electric  Ry.  Co.  (Mont.),  41  R.  R.  R.  110,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  110;  foot-note  of  Kiley  v.  Boston  Elev.  Ry.  Co.  (Mass.), 
40  R.  R.  R.  73,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  73;  last  foot-note  of 
Acton  V.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39  R.  R.  R.  767,  62  Am.  ut 
Eng.  R.  Cas.,  N.  S.,  767;  United  Rys.,  etc.,  Co.  v.  Kolken  (Md.),  39 
R.  R.  R.  62,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  52. 
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half  old  through  the  negligence  and  recklessness  of  the  defend- 
ant. 

The  allegations  of  the  complaint,  material  to  the  questions  in- 
volved, are  as  follows:  "That  on  or  about  August  7,  1910,  the 
defendant,  while  running  one  of  its  cars  on  its  track  through 
the  Olympia  Mill  village,  on  Olympia  avenue,  at  or  near  its  in- 
tersection with  Ninth  street,  which  is  also  one  of  the  public  high- 
ways of  said  Olympia  Mill  village,  on  a  level  grade,  at  a  rapid 
and  dangerous  rate  of  speed,  and  in  violation  of  the  rules  of  said 
defendant,  requiring  all  cars  to  be  stopped  when  they  cross  the 
Bluff  road,  a  public  highway  about  400  feet  east  of  where  Ninth 
street  crosses  said  Olympia  avenue,  without  warning  or  signal, 
and  without  having  air  or  other  brakes  than  hand  brakes  on  said 
car,  ran  against  said  Thomas  Bennett,  who  was  on  and  crossing 
said  Olympia  avenue  at  its  said  intersection  with  Ninth  street. 
That  the  aforesaid  injuries  to  the  plaintiff  were  caused  by  the 
carelessness,  negligence,  willfulness,  recklessness,  and  wanton- 
ness of  defendant,  its  agents,  and  servants  in  allowing  the  car 
to  be  run  at  a  rapid  and  dangerous  rate  of  speed;  in  that,  well 
knowing  said  crossing  to  be  dangerous  and  collisions  likely  to 
occur  thereat,  it  failed  to  stop  at  the  Bluff  road  crossing,  as  the 
rules  required,  thereby  enabling  the  conductor  and  motorman  to 
get  a  clear  view  of  and  down  said  Olympia  avenue,  to  and  past 
the  Ninth  street  crossing,  and  see  if  it  were  obstructed,  in  fail- 
ing to  give  any  signal  to  warn  plaintiff  of  its  approach,  in  allow- 
ing said  car  to  be  run  with  worn  and  defective  brakes  and  ap- 
pliajices  for  stopping  same,  in  that  it  failed  to  bring  said  car  to 
a  stop,  and  avoid  running  against  and  injuring  said  plaintiff,  in 
failing  to  keep  a  proper  lookout  down  said  track,  and  to  have 
seen  the  plaintiff  in  time  to  have  stopped  its  car  and  avoided  the 
injury." 

The  defendant  denied  the  allegations  of  negligence  and  reck- 
lessness, and  set  up  as  a  defense  "that  on  the  date  alleged  the 
plaintiff  herein  walked  or  crawled  out  on  defendant's  track  near 
its  father's  residence,  and,  being  a  child  of  only  two  or  three 
years  of  age,  it  assumed  a  position  where  it  could  not  be  seen 
until  defendant's  car  was  almost  upon  it,  whereby  it  received 
some  injuries,  but  defendant  does  not  know  the  nature  or  extent 
of  said  injuries."  The  defendant  also  set  up  as  a  defense  the 
contributory  negligence  of  the  plaintiff  and  his  parents,  but  sub- 
sequently withdrew  said  defense.  The  defendant's  attorneys 
presented  the  following  request,  which  was  refused:  "I  charge 
you  there  is  no  evidence  which  will  justify  you  in  finding  any 
verdict  whatever  for  punitive  damages,  and,  as  to  this,  I  direct 
you  to  find  for  defendant."  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  whereupon  the  defendant  made  a  motion  for  a 
new  trial,  which  was  refused,  and  it  afterwards  appealed. 
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The  first  question  presented  by  the  exceptions,  which  will  be 
considered,  is  whether  there  was  error  on  tfie  part  of  his  honor, 
the  presiding  judge,  in  failing  to  define  punitive  damages,  or  to 
instruct  the  jury  as  to  the  grounds  upon  which  they  could  be 
given.  His  honor,  the  presiding  judge,  after  defining  actual  or 
compensatory  damages,  charged-  the  jury  as  follows:  **Then 
there  is  another  kind  of  damages,  what  is  known  as  'vindictive' 
or  'punitive*  or  'exemplary'  damages ;  that  is,  an  amount  in  addi- 
tion to  actual  damages,  given  by  way  of  punishment  against  the 
wrongdoer,  as  a  lesson  to  him  and  others  doing  likewise.  These 
kind  of  damages  are  called  'vindictive,'  'punitive,'  or  'exemplary' 
damages.  You  have  heard  it  sometimes  alluded  to  as  'smart 
money.'  Now,  in  this  case,  the  plaintiff  not  only  sues  for  actual 
damages,  but  sues  for  vindictive  damages,  or  exemplary  dam- 
ages, or  punitive  damages,  as  it  is  called."  At  the  close  of  the 
charge  the  defendant's  attorney  said:  "Your  honor  has  de- 
clined my  request  to  direct  a  verdict,  there  being  no  evidence  at 
all  as  to  willfulness."  The  request  to  which  he  had  reference 
was  as  follows :  "I  charge  you  that  there  is  no  evidence  which 
will  justify  you  in  finding  any  verdict  whatever  for  punitive 
damages.    *    *    * " 

[1]  The  following  cases  show  that,  if  the  appellant  desired 
that  the  instructions  should  be  more  specific,  they  should  have 
been  presented,  as  requests  to  charge.  State  v,  Adams,  68  S.  C. 
421,  47  S.  E.  676;  Jennings  v.  Mfg.  Co.,  72  S.  C.  411,  52  S.  E. 
113;  Williams  v,  Ry.,  76  S.  C.  1,  56  S.  E.  652;  State  v.  Thomp- 
son, 76  S.  C.  116,  56  S.  E.  789;  Snipes  v.  Ry.,  76  S.  C.  208,- 56 
S.  E.  959;  Morrison  z/.  Ass'n,  78  S.  C.  398,  59  S.  E.  27;  State  v, 
Boyleston,  84  S.  C.  574,  66  S.  E.  1047 ;  State  v.  Chastain,  85  S. 
C.  64,  67  S.  E.  6;  State  v,  Hendrix,  86  S.  C.  64,  68  S.  E.  129; 
State  V.  Du  Rant,  87  S.  C.  532,  70  S.  E.  306. 

[2]  The  next  question  for  consideration  is  whether  there  was 
any  testimony  tending  to  show  that  the  plaintiff  was  entitled  to 
punitive  damages.  There  was  testimony  to  the  effect  that  the 
usual  speed  down  Olympia  avenue  was  about  15  or  20  miles  an 
hour,  but  that  on  this  occasion  the  car  was  running  about  25  or 
30  miles  an  hour ;  that  it  is  required  by  the  rules  of  the  company 
that  the  car  should  stop  at  the  Bluff  road  crossing,  but  that  there 
was  a  failure  to  comply  with  this  requirement;  that  there  was  a 
failure  to  give  any  signals  when  approaching  the  crossing  at 
Ninth  street;  that  the  car  did  not  have  an  emergency  brake,  and 
that  an  emergency  brake  would  have  enabled  the  motorman  to 
stop  the  car  more  quickly;  that  the  motorman  saw  the  child  on 
the  crossing,  when  the  car  was  100  feet  therefrom,  and  that  it 
ran  about  50  feet  beyond  the  crossing  before  it  stopped;  that, 
when  running  10  miles  an  hour,  a  car  can  be  stopped  in  little 
over  a  car  length,  which  in  this  instance  was  45  feet  long;  that, 
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when  the  car  is  running  20  miles  an  hour,  it  can  be  stopped  in 
about  a  car  length  and  a  half,  or  two  car  lengths ;  that  the  track 
from  Bluff  road  crossing,  to  Ninth  street  crossing,  is  level  and 
straight,  and  that  the  motorman  on  that  occasion  saw  persons 
whom  he  recognized  at  Eighth  street  crossing,  which  was  one 
block  from  Ninth  street  crossing,  or  two  blocks  from  Bluff  road 
crossing.  Of  course,  there  was  contradictory  testimony,  but  this 
raised  a  question  to  be  determined  by  the  jury,  and  not  by  the 
presiding  judge. 

[3]  The  rule  stated  in  Tolleson  v.  Railway,  88  S.  C.  7,  70  S. 
E.  311,  and  quoted  with  approval  in  Bennett  v.  C.  U.  Station 
Co.,  90  S.  C.  308,  73  S.  E.  340,  is  that:  "Not  only  is  the  con- 
scious invasion  of  the  rights  of  another  in  a  wanton,  willful, 
and  reckless  manner  an  act  of  wrong,  but  that  the  same  result 
follows,  when  the  wrongdoer  does  not  actually  realize  that  he  is 
invading  the  rights  of  another,  provided  the  act  is  committed  in 
such  a  manner  that  a  person  of  ordinary  prudence  would  say  that 
it  was  a  reckless  disregard  of  another's  rights."  "The  question 
whether  a  railroad  company  owes  any  duty  to  an  infant  trespass- 
ing upon  its  track  until  it  discovers  the  infant  has  given  rise  to 
much  discussion,  and  the  authorities  upon  the  subject  are  in 
irreconcilable  conflict.  Even  conceding  that  a  railroad  company 
is  not  bound  as  a  general  proposition  to  look  out  for  trespassers 
upon  its  track,  it  nevertheless  is  bound  to  exercise  ordinary  care 
in  running  its  trains.  The  law  imposes  upon  it  the  duty  of 
keeping  a  reasonable  lookout  for  obstructions  on  its  track.  The 
safety  of  its  passengers  and  the  rights  of  the  public  generally  de- 
mand the  enforcement  of  this  rule.  It  is  a  general  rule  of  law 
that  a  railroad  company  is  liable  in  damages  for  an  injury  in- 
flicted by  it,  when  its  negligence  was  the  direct  and  proximate 
cause  of  the  injury.  If  the  direct  and  proximate  cause  of  the 
infant's  death  was  the  negligence  of  the  defendant  in  failing  to 
keep  a  reasonable  lookout,  and  to  discover  the  child  in  time  to 
have  prevented  the  injury,  it  is  as  much  liable  in  damages  as  if 
the  proximate  cause  of  the  injury  had  been  its  negligence,  after 
discovering  the  child  upon  its  track."  Mason  v.  Railway,  58 
S.  C.  70,  36  S.  E.  440,  53  L.  R.  A.  913,  79  Am.  St.  Rep.  826. 

The  exceptions  raising  this  question  are  therefore  overruled. 

Judgment  affirmed. 

Woods,  Hydrick,  Watts,  and  Fraser,  JJ.,  concur. 
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Hammond  v.  Same. 

(Supreme  Court  of  Errors  of  Connecticut,  July  26,  1912.) 

[84   Atl.   Rep.   298.] 

Carriers — Carriage  of  Goods — When  Liability  Attaches.* — ^The  lia- 
bility of  a  common  carrier  of  goods  commences  upon  complete  de- 
livery of  the  goods  for  immediate  transportation,  and  until  that 
time  it  does  not  hold  the  goods,  in  the  capacity  of  a  common  carrier. 

Carriers — Carriage  of  Goods — When  Liability  Attaches.* — A  rail- 
road company  furnished  to  plaintiff  a  baggage  car  to  be  used  in  the 

transportation  of  theatrical  goods,  which  was  to  be  loaded  by  plain- 
tiff and  notice  given  to  the  company  wh-en  loaded.  On  Saturday 
night  plaintiff  told  an  employee  of  defendant,  who  was  not  its  yard- 
master,  that  everything  was  in  the  car.  Two  ponies,  however,  were 
not  in  the  car,  it  was  not  intended  to  place  them  therein  until  Mon- 
day morning,  and  plaintiff  did  not  intend  to  be  understood  as  say- 
ing that  they  were  in  the  car.  On  Sunday  the  car  was  locked  by 
some  one  and  moved  by  defendant  to  a  point  beside  the  freight  plat- 
form, apparently  for  plaintiff's  convenience  in  loading  the  ponies, 
and  during  Sunday  night  the  goods  were  injured  by  fire.  Held,  that 
the  goods  had  not  been  completely  delivered  to  and  received  by  the 
railroad  company  so  as  to  impose  on  it  the  liability  of  a  common 
carrier  with  respect  thereto. 

Appeal  from  Superior  Court,  New  Haven  County;  Lucien  F. 
Burpee,  Judge. 

Actions  by  the  Clara  Turner  Company  and  by  Clara  Turner 
Hammond  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  for  injury  to  plaintiff's  goods  by  fire  while  in  de- 
fendant's car.  Judgment  for  plaintiff  in  each  case,  and  defend- 
ant appeals.    Reversed  and  remanded  with  directions. 

The  plaintiff  the  Clara  Turner  Company  is  a  traveling  theat- 
rical company,  of  which  the  plaintiff  in  the  second  case  is  the 
principal  actress.  The  record  in  the  first  case  is  the  only  printed 
one  before  us;  the  parties  having  stipulated  that  the  judgment 
rendered  by  this  court  upon  the  appeal  in  that  case  shall  also  be 
rendered  in  the  other  case.  The  complaint,  in  the  record  before 
us,  alleges  that  on  the  6th  of  February,  1909,  the  plaintiffs  de- 
livered at  New  London  to  the  defendant  as  common  carrier  cer- 
tain theatrical  scenery,  properties,  animals,  and  other  property 
for  stage  performances,  of  the  value  of  about  $6,000,  to  be  car- 
ried by  the  defendant  to  Middletown;  that  on  said  day  the  de- 
fendant as  such  common  carrier  received  said  property  upon  the 

♦See  note  at  end  of  case. 


700       Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Clara  Turner  Co.  v.  New  York,  N.  H.  &  H.  R.  Co 

agreement  that  it,  together  with  certain  ponies,  should  be  loaded 
into  a  special  baggage  car  and  transported  to  Middletown  by  a 
passenger  train,  to  leave  New  London  on  Monday  morning  Feb- 
ruary 8th ;  that  prior  to  February  8th  the  defendant  loaded  said 
property,  not  including  the  ponies,  into  the  baggage  car  for  trans- 
portation, but  before  the  loading  of  the  car  was  completed,  and 
the  car  attached  to  the  passenger  train,  and  while  the  property 
was  in  the  possession  of  the  defendant  as  common  carrier,  it 
was  destroyed  by  fire;  that  before  the  defendant  received  the 
property  the  plaintiffs  were  required  to  sign  a  writing  by  virtue 
of  which  the  defendant  claims  it  was  not  acting  as  a  common 
carrier  in  respect  to  said  goods,  and  that  it  is  not  liable  for  any 
damage  to  them,  although  caused  by  its  negligence,  whereas  the 
defendant  was  acting  as  a  common  carrier  in  respect  to  said 
goods  at  the  time  of  said  loss. 

The  following  are  among  the  facts  found  by  the  trial  court 
upon  the  issues  framed  under  the  defendant's  several  defenses 
and  the  plaintiff's  reply  thereto : 

In  February,  1909,  and  for  a  long  time  prior  thereto,  there 
were  in  force  on  the  lines  of  the  defendant  certain  published 
rates  for  the  carriage  of  various  miscellaneous  articles  in  certain 
ways  and  on  certain  terms,  one  of  the  sections  of  which  was  in 
part  as  follows :  "Via  all  rail  lines,  cars  will  be  provided  in  reg- 
ular trains  for  theatrical  scenery  and  properties  for  stage  per- 
formances, between  local  stations,  provided  block  ticket  is  pur- 
chased for  ten  or  more  persons,  and  release  (form  B.  257)  must 
be  signed  by  the  person  in  charge."    Then  follow  the  rates. 

On  February  1st  the  defendant  wrote  to  the  plaintiffs  stating 
the  charges  for  the  carriage  of  theatrical  scenery,  etc.,  under 
said  rule,  from  New  London  to  Middletown,  and  the  time  of  the 
departure  of  trains  from  New  London.  The  following  is  a  part 
of  said  letter :  "As  requested  in  your  favor  of  the  28th  ult  we 
submit  below  itinerary  covering  movement  of  the  Clara  Turner 
Company,  numbering  ten  or  more  people,  requiring  one  sixty- 
foot  horse  and  carriage  car  for  their  effects.  We  give  probaMe 
schedule,  distance,  per  capita  fare,  and  charge  for  baggage  car, 
the  latter  to  be  prepaid  baggage  master  at  initial  point,  who  will 
take  release  form  B.  257  (sample  of  which  is  enclosed  herewith) 
before  baggage  car  will  be  forwarded.  As  the  railroad  com- 
pany takes  no  cognizance  of  the  effects  loaded  in  the  cars,  and 
imposes  no  restrictions  other  than  that  they  shall  be  effects  used 
in  theatrical  productions,  it  is  understood  that  your  company  will 
assign  a  man  to  safeguard  your  effects  while  in  the  car,  both  at 
terminal  points  and  while  in  transit,  as  the  railroad  company  will 
not  assume  responsibility  for  safeguarding  contents  of  the  car. 
Also  that  your  authorized  representative  will  give  proper  notice 
at  initial  points,  as  soon  as  car  is  loaded  and  ready  to  go  forward. 
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A  block  ticket  for  a  minimum  of  ten  passengers  must  be  pur- 
chased on  every  movement."  Here  follow  schedules  of  trains 
and  rates. 

Form  B.  257  referred  to  in  said  letter  is  as  follows :  "In  con- 
sideration of  the  transportation  on  passenger  trains,  of  certain 
properties  and  animals  used  in  public  entertainments,  belonging 

to  company,    or  members  of  said  company,    between 

and I,  as  owner  or  duly  authorized  agent  of 

the  owners,  hereby  release  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company,  and  the  other  transportation  company 
or  companies  forming  a  part  of  the  through  route  to  destination, 
from  any  and  all  liability  for  loss,  injury  or  delay  to  such  prop- 
erties or  animals,  in  whatever  manner  caused,  whether  by  negli- 
gence or  otherwise,  while  in  its  or  their  possession  or  control,  or 
on  its  or  their  premises ;  it  being  understood  and  agreed  that  the 
said  company  or  companies  have  only  covenanted  to  undertake 
such  transportation  on  its  or  their  passenger  trains,  instead  of 
freight  trains,  in  consideration  of  such  release  from  liability  as 
hereinbefore  provided,  and  that  in  such  transportation,  the  said 
railroad  company  and  its  connections  are  not  to  be  considered 
common  carriers  or  liable  as  such." 

Said  release  was  the  same  form  used  by  the  defendant  in 
previous  similar  transactions  with  the  plaintiffs,  and  it  did  not 
appear  and  was  not  claimed  that  the  defendant  ever  performed 
or  held  itself  out  to  perform  such  service  on  any  terms  not  in- 
cluding the  signing  of  such  bond. 

The  plaintiffs  signed  said  release,  and  it  was  agreed  by  the 
parties  that  said  theatrical  property  of  the  plaintiffs,  including 
two  ponies,  should  be  transported  by  the  defendant  from  New 
London,  where  the  plaintiff  company  was  then  playing,  to  Mid- 
dletown  in  a  baggage  car  to  be  attached  to  a  passenger  train 
leaving  New  London  Monday,  February  8th,  at  7 :35  a.  m. 

On  Saturday  morning,  some  time  before  10  o'clock,  in  accord- 
ance with  plaintiffs'  request,  the  defendant  placed  a  baggage  car 
on  a  spur  track  west  of  the  New  London  passenger  station.  It 
was  the  understanding  of  both  parties  that  the  plaintiffs  could 
have  access  to  the  car  at  any  time  after  it  was  set  out  for  loading 
on  Saturday  morning,  for  the  purpose  of  placing  therein  any- 
thing used  in  the  business  of  the  plaintiffs  which  it  was  desired 
to  put  on  board.  Shortly  after  said  car  was  so  placed,  employees 
of  the  plaintiffs  proceeded  to  load  therein  such  of  the  stage 
scenery  and  theatrical  properties  of  the  company  and  its  mem- 
bers as  had  been  used  in  the  performance  given  earlier  in  the 
week,  and  would  not  be  needed  in  the  performances  of  Saturday 
afternoon  and  evening.  After  the  afternoon  and  evening  per- 
formances of  Saturday,  the  stage  scenery  and  properties  used  in 
these   performances  were  likewise  taken   to  the  car  and  put  on 


702        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Clara  Turner  Co.  v.  New  York,  N.  H.  &  H.  R.  Co 

board ;  the  last  of  this  work  being  done  at  about  midnight  of  said 
day.  The  work  of  putting  said  effects  on  board  the  car  was  done 
entirely  by  employees  of  the  plaintiffs.  At  midnight  of  Satur- 
day, February  6th,  there  remained  to  be  loaded  in  said  car  t^'O 
ponies,  used  by  the  plaintiffs  in  their  performances,  which  it  was 
not  intended  to  put  on  board  until  Monday  morning,  February 
8th.  It  was  the  custom  of  the  plaintiffs,  and  it  was  intended  by 
both  parties,  that  said  ponies  should  be  put  on  board  about  an 
hour  before  the  time  scheduled  for  the  car  to  leave.  At  about 
12  o^clock  on  Saturday  night  tlie  plaintiffs*  agent,  in  answer  to 
his  inquiry,  told  an  employee  of  the  defendant,  who  was  stand- 
ing near  the  car  with  a  lantern,  that  everything  was  in  the  car. 
He  knew  that  the  ponies  were  not  in,  but  supposed  this  employee 
knew  it  also,  and  he  intended  to  be  so  understood.  The  plain- 
tiffs' said  agent  supposed  this  man  to  be  the  defendant's  yard- 
master,  but  it  appeared  that  he  was  not.  At  about  the  time  the 
loading  of  the  car  commenced  on  Saturday,  February  6th,  the 
plaintiffs'  business  manager  paid  the  agreed  freight,  $14.40, 
which  was  the  usual  rate,  purchased  a  block  ticket  for  10  pas- 
sengers, and  signed  said  printed  release,  form  B.  257.  Some 
time  on  Sunday,  February  7th,  the  yardmaster  of  the  defend- 
ant, without  any  request  from  the  plaintiffs,  ordered  said  car 
moved  from  the  spur  track  at  the  west  end  of  the  station  to  a 
freight  track  on  the  opposite  side  of  the  yard.  In  accordance 
with  said  order,  the  car  was  placed  on  the  opposite  side  of  the 
yard,  at  a  point  where  there  was  a  freight  platform  at  the  same 
level  as  the  floor  of  the  car.  On  the  previous  Simday  the  man 
in  charge  of  the  plaintiffs'  ponies,  and  who  usually  traveled  with 
them,  had  requested  that  the  car  be  placed  at  this  point  for  his 
convenience  in  unloading.  On  several  previous  occasions  when 
the  plaintiffs  were  in  New  London,  the  ponies  had  been  loaded 
at  this  point;  but  it  was  not  necessary  to  load  them  there,  be- 
cause the  plaintiffs  had  what  is  called  a  '*run,"  by  means  of 
which  they  could  load  the  ponies  from  the  level  of  the  tracks. 
The  defendant's  yardmaster  was  unaware  that  the  plaintiffs 
carried  a  "run"  which  might  have  been  used  for  loading  the 
ponies  into  the  car  without  moving  it  from  said  spur  track.  At 
about  midnight  of  Sunday,  February  7th,  a  fire  broke  out  in  the 
freighthouse  of  the  defendant  and  spread  to  the  car  containing 
the  plaintiffs'  goods.  The  contents  of  the  car  were  badly  dam- 
aged by  fire,  and  by  water  used  in  the  endeavor  to  put  it  out, 
and  tliis  damage  is  the  foundation  of  the  present  action.  Be- 
tween midnight  of  Saturday,  when  the  last  of  the  goods  loaded 
that  night  had  been  put  on  board,  and  midnight  of  Sunday,  when 
the  fire  broke  out,  the  doors  of  the  car  had  been  locked.  It  did 
not  appear  who  locked  the  doors.  The  defendant  held  itself 
out  to  perform  in  common  for  all  theatrical  companies  the  same 
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service,  and  upon  the  same  terms  and  conditions,  which  it  con- 
tracted to  render  to  the  plaintiffs  in  the  present  action  in  respect 
of  the  goods  lost  and  damaged.  It  was  not  practicable  for  the 
plaintiffs  to  transport  their  goods  by  freight  trains  during  the 
theatrical  season. 

The  finding  states  the  following  as  the  conclusions  of  the  trial 
court  from  the  facts  found:  "(1)  Before  the  fire  the  plaintiffs' 
property  had  been  delivered  and  received  by  the  defendant  for 
transportation  as  a  common  carrier.  (2)  The  so-called  release 
signed  by  the  plaintiffs'  agent  on  February  6,  1909,  did  not  ex- 
empt the  defendant  from  all  liability  for  loss  or  injury  however 
caused."  The  amount  of  the  judgments  rendered  by  the  superior 
court  in  the  two  cases  was  $7,595.30. 

Harry  G,  Day  and  Thomas  M.  Steele,  both  .of  New  Haven, 
for  appellant. 

John  K.  Beach,  of  New  Haven,  and  Samuel  A,  Davis,  of  Dan- 
bury,  for  appellees. 

Hall,  C.  J.  (after  stating  the  facts  as  above).  The  complaint 
contains  no  averment  of  negligence  upon  the  part  of  the  defend- 
ant in  any  capacity.  The  finding  shows  no  offer  of  proof  of  neg- 
ligence. The  sole  ground  of  the  alleged  liability  of  the  defend- 
ant is  that,  at  the  time  of  the  fire,  the  goods  were  in  its  posses- 
sion as  a  common  carrier.  The  averment  of  paragraph  4  of  the 
complaint  is  that,  "while  said  property  was  in  the  possession  of 
said  defendant  as  common  carrier,"  said  property  was  destroyed. 
In  order  to  recover  in  this  action,  the  plaintiffs  were  required  to 
prove  this  averment.  The  trial  court  held  that  it  had  been 
proved.  The  defendant's  appeals  to  this  court  question  the  cor- 
rectness of  the  conclusions  of  the  trial  court,  as  above  stated. 

The  defendant's  principal  claims  before  us  are,  in  substance, 
these:  First.  That  even  if  it  be  assumed  that,  in  receiving  and 
transporting  the  goOds  in  question,  the  defendant  was  to  act  as 
a  common  carrier,  yet  the  admitted  facts  and  the  facts  proved 
show  that,  before  the  fire,  there  had  been  no  such  completed  de- 
livery to  the  defendant  of  the  goods,  for  transportation,  as  ren- 
dered it  liable  as  a  carrier,  for  their  loss.  Second.  That  if  the 
goods  can  be  regarded  as  having  been  completely  delivered  to 
the  defendant  as  a  carrier,  yet  by  the  special  methods  in  which 
they  were  to  be  delivered  and  carried,  and  by  the  terms  of  the 
release  signed  by  the  plaintiff's  agent,  the  defendant  became  a 
private  and  not  a  common  carrier  of  the  goods,  and  that  the  de- 
fendant was  relieved  from  the  ordinary  strict  liability  of  a  com- 
mon carrier,  and  from  any  liability  for  the  loss  of  the  goods  in 
question. 

[1]  The  law  is  well  settled  that,  until  the  goods  to  be  carried 
are  delivered  for  immediate  transportation,  the  receiver  does  not 
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hold  them  in  the  capacity  of  common  carrier.  His  liability  in 
that  capacity  commences  upon  the  complete  delivery  of  the 
goods  for  immediate  transportation.  Wyman  on  t^ublic  Serv- 
ice Corporations,  §  393. 

In  Barron  v,  Eldredge  et  al.,  100  Mass.  455,  1  Am.  Rep.  126, 
the  question  arose  whether  certain  flour  and  grain  belonging  to 
the  plaintiff,  which  was  destroyed  by  fire  while  in  the  defend- 
a:nts'  shed  and  elevator,  was  held  by  the  latter  as  warehousemen 
or  as  common  carriers.  The  court,  on  pages  458  and  459  of  100 
Mfiss.  (1  Am.  Rep.  126),  said:  "The  responsibility  of  a  carrier 
for  goods  intrusted  to  him  commences  when  there  has  been  a 
complete  delivery  for  the  purpose  of  immediate  transportation. 
*  *  *  The  delivery  must  be  for  immediate  transportation,  and 
of  course  it  cannot  be  complete  if  anything  remains  to  be  done 
by  the  shipper  Before  the  goods  can  be  sent  on  their  way.    *    *   **' 

In  Watts  V.  Boston,  etc.,  Corp.,  106  Mass.  466,  the  propert)' 
was  destroyed  by  fire  before  transportation  and  before  the 
shipper  had  delivered  the  entire  lot  to  be  shipped.  The 
court  said  (page  468) :  "It  could  not  be  said  that  the  duty  of 
carriage  had  commenced  until  the  whole  had  arrived.  *  *  * 
It  (the  ruling  of  the  trial  court)  lays  upon  them  the  liability  of 
carriers,  while  they  have  as  yet  assumed  only  the  duties  of  ware- 
housemen." 

Other  authorities  to  the  same  effect  are  Murray  v.  Interna- 
tional Steamship  Co.,  170  Mass.  166,  48  N.  E.  1093,  64  Am.  St 
Rep.  290;  Judson  v.  Western  R,  Corp.,  4  Allen  (Mass.)  520,  81 
Am.  Dec.  718;  Tate  v.  Yazoo,  etc.,  R.  Co.,  78  Miss.  842,  29 
So.  392,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  461,  84  Am.  St.  Rep. 
649;  Kansas  City,  etc.,  R.  Co.  v.  Cox,  25  Okl.  774,  108  Pac 
380,  32  L.  R.  A.,  N.  S.,  313;  Basnight  v.  Atlantic,  etc,  R  Co., 
Ill  N.  C.  592,  16  S.  E.  323;  O'Neill  v.  New  York,  etc.,  R.  Co. 
60  N.  Y.  138 ;  St.  Louis,  etc.,  R.  Co.  v.  Montgomery,  39  111.  335. 

[2]  There  is  perhaps  not  so  much  dispute  as  to  the  law  appli- 
cable to  this  point,  as  upon  the  questions  of  what  facts  have 
been  found,  respecting  the  delivery  of  the  goods  for  transporta- 
tion, and  what  inferences  or  conclusions  could  properly  have 
been  drawn  by  the  trial  court  from  such  facts. 

The  plaintiffs,  in  accordance  with  the  conclusion  of  the  trial 
court,  claim  that  the  facts  found  show  that  there  was  a  delivery 
of  the  goods  to  the  defendant  as  a  common  carrier,  and  that  the 
defendant  had  them  in  its  custody  in  that  capacity  at  the  time  of 
the  fire,  while  the  defendant  claims  that  the  facts  show  that  they 
were  not  so  delivered  to  and  held  by  the  defendant. 

It  is  expressly  alleged  both  in  paragraph  4  of  the  complaint, 
and  in  the  plaintiffs'  reply  to  the  third  defense,  that  the  loading 
of  the  car  had  not  been  completed  at  the  time  of  the  fire. 

Regarding  the  delivery  of  the  goods  to  the   defendant,  these 
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facts  appear  from  the  finding:  The  defendant  furnished  the 
plaintiffs  with  a  baggage  car  to  be  used  in  the  transportation  of 
the  plaintiffs'  theatrical  goods,  including  two  ponies,  from  New 
London  to  Middletown.  The  car  was  to  be  loaded  by  the  plain- 
tiffs and  was  to  be  attached  by  the  defendant  to  its  passenger 
train  which  left  New  London  at  7:35  Monday  morning.  The 
plaintiffs  were  to  give  proper  notice  at  initial  points  as  sdbn  as 
the  car  was  loaded  and  ready  to  go  forward  and  were  to  assign 
a  man  to  safeguard  the  goods  in  the  car.  The  ponies  were  not  to 
be  placed  in  the  car  until  Monday  morning,  and  not  later  than 
one  hour  before  the  time  the  passenger  car  was  to  leave  New 
London.  They  had  not  been  placed  in  the  car  at  the  time  of  the 
fire,  and  no  notice,  other  than  that  above  stated,  had  been  given, 
that  the  car  was  loaded  and  was  ready  to  go  forward,  and  it  does 
not  appear  that  the  plaintiffs  had  assigned  a  man  "to  safeguard" 
the  effects  in  the  car.  These  facts  clearly  show  that,  at  the  time 
of  the  fire,  the  plaintiffs'  goods,  which  were  to  be  transported  by 
the  defendant,  had  not  been  completely  delivered,  but  that  there 
remained  something  to  be  done  by  the  shipper  before  they  could 
be  sent  on  their  way.  But  the  plaintiffs  claim  that  it  appears  that 
on  Saturday  night  they  notified  the  defendant  that  everything 
was  in  the  car ;  that  thereafter  the  defendant  took  charge  of  the 
car,  and  locked  it,  and  moved  it  from  the  spur  track  to  a  freight 
track  on  the  other  side  of  the  yard,  and  thereby  took  the  plain- 
tiffs' property  into  its  custody  as  a  carrier. 

There  was  no  other  notice  given  than  that  the  plaintiffs'  agent, 
at  about  12  o'clock  Saturday  night,  told  an  employee  of  the  de- 
fendant, who  was  not  the  yardmaster,  but  was  standing  near  the 
car,  that  everything  was  in  the  car.  The  plaintiffs'  agent  knew 
that  the  ponies  were  not  in  the  car,  and  supposed  that  said  em- 
ployee knew  they  were  not.  He  did  not  intend  to  be  under- 
stood, nor  suppose  he  was  understood,  as  saying  that  the  ponies 
had  been  placed  in  the  car.  It  was  evidently  understood  by  both 
parties  that  the  ponies  were  thereafter  to  be  placed  in  the  car 
later. 

It  does  not  appear  by  whom  the  car  was  locked,  nor  does  it 
appear  that  the  car  was  moved  with  the  intention  on  the  part 
of  the  defendant,  to  thereby  take  control  of  the  plaintiffs'  goods 
as  ready  for  transportation.  Apparently  the  car  was  moved  by 
the  defendant,  for  the  convenience  of  the  plaintiffs  in  loading 
the  ponies,  and  it  does  not  appear  to  be  material  by  whom  it  was 
locked. 

The  trial  court  erred  in  its  conclusion  from  the  facts  found 
that  before  the  fire  the  plaintiffs'  property  had  been  delivered  to 
and  received  by  the  defendant  for  transportation  as  a  common 
carrier. 

Our  conclusion  above  stated  controls  the  decision  of  both  of 
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said  cases,  and  renders  it  unnecessary  for  us  to  decide  said  sec- 
ond claim  of  the  defendant,  as  to  the  validity  and  effect  of  said 
release. 

There  is  error,  and  the  .judgments  of  the  superior  court  in 
said  cases  are  reversed,  and  tHe  cases  remanded,  with  direction 
to  render  judgment  in  said  cases  for  the  defendant.  The  other 
Judge?  concurred. 

Note. 

COMMENCEMENT  OF  LIABILITY  AS  COMMON  CARRIER. 

I.  When  Does  Carrier's  Lability  Begin,  709. 

1.  Must  Be  Actual  or  Constructive  Delivery  to  and  Acceptance 

by  Carrier  for  Shipment,  709. 

2.  Delivery  Must  Be  for  Transportation,  712. 

3.  Must  Be  Delivered  and  Accepted  for  Immediate  Carriage,  713. 

4.  While  in  Carrier's  Possession  before  Transportation  Begins,  716. 

5.  Goods  While  Warehoused  En  Route  for  Convenience  of  Con- 

necting Carrier  Is  to  Be  Considered  in  Transit,  718. 

6.  Baggage   Delivered  at  Night  for  Transportation   by  Morning 

Train,  719. 

7.  Before  Loaded  on  Cars,  721. 

8.  Live  Stock  Placed  in  Carrier's  Pens  for  Immediate  Transpor- 

tation,  721. 

9.  Before  Loaded  on  Cars  Where  It  Is  Shipper's  Duty  to  Load,  722. 

10.  Cotton  in  Custody  of  Compress  Company  after  Issuance  of 

Bills  of  Lading  by  Railroad,  722. 

11.  Reasonable  Time  for  Delivery  to  Carrier  before  Departure  of 

Train  Is  Question  for  Jury,  726. 

12.  Before  Issuance  of  Bill  of  Lading,  726. 

13.  Baggage — Before  Purchase  of  Passenger's  Ticket,  728. 

14.  When  Something  Remains  to  Be  Done  by  Shipper,  730. 

15.  When   Something  Remains  to   Be   Done  by   Initial  Carrier- 

Connecting  Carrier's  Liability,  735. 

II.  What  Constitutes  Delivery  to  Carrier,  735. 

1.  Delivery  and  Acceptance  May  Be  Implied,  735. 

2.  Acceptance  May  Be  Implied  from  Proper  Tender  of  Goods,  737. 

3.  Receipt  of  Goods  Not  Implied  from  Issuance  of  Bill  of  Lading.  738. 

4.  Delivery  to  Carrier's  Agent,  739. 

5.  Authority  of  Agent  to  Accept  Freight  for  Carriage — Presump- 

tion from  Place  of  Delivery,  747. 

6.  Constructive  Delivery — Must  Be  Deposited  at  Customary  Place,  747 

7.  Carrier  Must  Be  Notified  of  Deposit  of  Goods,  749. 

8.  Deposit  at  Usual  Place  without  Actual  Notice  to  Carrier,  751. 

9.  Notice  to  Succeeding  Carrier  of  Arrival  at  Junction,  752. 

10.  Goods   Deposited   at   Usual    Place   without  Actual   Notice  to 

Next  Carrier,  753. 

11.  Custom  of  Carrier  to  Receive  for  Transportation  Goods  De 

posited  at  Certain  Place  without  Actual  Notice  to  Carrier,  7M. 
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12.  Deposit   at    Usual    Place — ^Actual    or    Constructive   Notice   to 

Carrier  Essential,  755. 

13.  Constructive  Delivery  May  Bind  Connecting  Carrier,  but  Not 

Shipper,  755. 

14.  Carrier  Must  Have  Exclusive  Possession  and  Control,  756. 

15.  Exclusive  Possession  and  Control  Must  Be  Given  to  Succeed- 

ing Carrier,  759. 
III.  Evidence  and  Burden  of  Proof,  762. 

1.  Presumption  That  Goods  Were  Received  for  Carriage,  762. 

2.  Issuance  of  Bill  of  Lading  as  Prima  Facie  Evidence  of  De- 

livery to  Carrier,  762. 

3.  Effect  of  Statutes  Prohibiting  Issuance  of  Bill  of  Lading  be- 

fore Delivery  to  Carrier,  763. 

4.  Baggage — Checking  as  Prima  Facie  Evidence  of  Delivery  to 

Carrier,  763. 

Cross-References  to  Preceding  Authorities  in  This  Series  on  Our 

Main  and  Its  Kindred  Subjects. 

Beginning  of  Relation  of  Common  Carrier  and  Shipper — What 
Constitutes. — See  last  foot-note  of  Stapleton  v.  Grand  Trunk  R. 
Co.,  133  Mich.  187,  94  N.  W.  739,  9  R.  R.  R.  332,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  332,  where  all  those  preceding  it  are  collected;  first  foot- 
note of  Williams  v.  Southern  R.  Co.,  155  N.  C.  260,  71  S.  E.  346, 
42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  first  foot-note  of 
St.  Louis,  etc.,  R.  Co.  v.  Cavander,  170  Ala.  601,  54  So.  54,  39  R.  R. 
R.  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338. 

Bill  of  Lading — Whether  Conclusive  Evidence  of  Delivery  to  Car- 
rier.— See  extensive  note,  34  R.  R.  R.  641,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  641;  last  paragraph  of  last  foot-note  of  Smith  v.  Southern  Ry. 
Co.  (S.  C),  42  R.  R.  R.  169,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  169; 
first  foot-note  of  Sturges  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  42  R.  R. 
R.  92,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  92. 

Burden  of  Proving  Defendant  Common  Carrier. — See  extensive 
note,  26  R.  R.  R.  314,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  314. 

Burden  of  Proving  Delivery  of  Freight  to  Railroad  as  Common 
Carrier. — See  extensive  note,  26  R.  R.  R.  300,  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  300;  Peele  v,  Atlantic  Coast  Line  R.  Co.  (N.  C),  33  R.  R.  R. 
153,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  153. 

Carrier's  Burden  of  Proving  Its  Responsibility  That  of  Warehouse- 
man Only. — See  extensive  note,  26  R.  R.  R.  331,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  331. 

Customs  and  Usages — Effect  of  on  Rights  and  Liabilities  of  Com- 
mon Carriers. — See  first  foot-note  of  Northern  Pac.  R.  Co.  v,  Kemp- 
ton  (C.  C.  A.),  18  R.  R.  R.  542,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  542, 
where  all  those  preceding  it  are  collected;  foot-note  of  Ethridge  v. 
Central  of  Georgia  Ry.  Co.  (Ga.),  42  R.  R.  R.  671,  65  Am.  &  Eng. 
R.  Cas.,  N.  S.,  671. 

Delivery  of  Baggage  to  Carrier — ^What  Constitutes. — See  foot-note 
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of  Wood  V.  Maine  Cent.  R.  Co.  (Me.),  9  R.  R.  R.  721,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  721,  where  all  those  preceding  it  are  collected;  second 
foot-note  of  Williams  v.  Southern  Ry.  Co.  (N.  Car.),  42  R.  R.  R. 
105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  first  foot-note  of  Lennon  r. 
Illinois  Cent.  R.  Co.  (Iowa),  16  R.  R.  R.  45,  39  Am.  &  Eng.  R.  Cas. 
N.  S.,  45. 

Delivery  to  Carrier — What  Constitates. — See  last  foot-note  of 
Stapleton  v.  Grand  Trunk  Ry.  Co.  (Mich.),  9  R.  R.  R.  332,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  332,  where  all  those  preceding  it  arc  col- 
lected; foot-note  of  Horne-Andrews  Commission  Co.  v.  Georgia  R. 
Co.  (Ga.),  40  R.  R.  R.  754,  63  Am.  &  Eng.  R.  Ca.«.,  N.  S.,  754;  first 
foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Burrow  &  Co.  (Ark.),  33  R 
R.  R.  754,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  754;  first  foot-note  of  An- 
derson V.  Mobile  &  O.  R.  Co.  (Miss.),  19  R.  R.  R.  382,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  382;  last  foot-note  of  Cincinnati,  etc,  Ry.  Co. 
V,  Saulsbury  (Tenn.),  19  R.  R.  R.  202,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
202. 

Duties  and  Liabilities  of  Railroad  Companies  with  Respect  to  Stock 
Awaiting  Shipment  in  Their  Stockyards. — See  extensive  note,  25  R. 
R.  R.  329,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  329;  exten5?ive  note,  22  Am. 
&  Eng.  R.  Cas.,  N.  S.,  89;  Atchison,  etc.,  Ry.  Co.  v.  Allen  (Kan.), 
26  R.  R.  R.  338,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  338.  and  foot-notes: 
foot-note  of  Louisville,  etc.,  R.  Co.  v.  Stiles  (Ky.).  32  R.  R.  R.  231. 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  231;  Summerlin  v.  Seaboard  A  L- 
Ry..(Fla.),  31  R.  R.  R.  657,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  657. 

Duty  of  Common  Carrier  to  Receive  and  Carry  Freight. — ^See  ex- 
tensive note,  1  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Cas..  N.  S.,  134;  foot- 
note of  Crescent  Coal  Co.  v.  Louisville  &  N.  R.  Co.  (Ky.).  40  R. 
R.  R.  526.  63  Am.  &  Eng.  R.  Cas..  N.  S.,  526;  second  foot-note  of 
Reid  V.  Southern  Ry.  Co.  (N.  Car.),  39  R.  R.  R.  204.  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  204. 

Rules  and  Regulations  for  Receiving  Freight — Right  of  Common 
Carrier  to  Make  and  Enforce. — See  foot-note  of  Harp  v.  Choctaw, 
etc.,  R.  Co.  (C.  C.  A.),  9  R.  R.  R.  823,  32  Am.  &  Eng.  R.  Cas.,  X. 
S.,  823,  where  all  those  preceding  it  are  collected:  Robinson  r.  Bal- 
timore &  O.  R.  Co.  (C.  C.  A.),  .12  R.  R.  R.  468,  35  Am.  &  Eng.  R. 
Cas..  N.  S..  468. 

When  Does  Connecting  Carrier's  Liability  as  Common  Carrier  Be- 
gin.— See  McMillan  r.  Chicago,  etc..  Ry.  Co.  (Iowa),  35  R.  R.  R. 
396.  58  Am.  &  Eng.  R.  Cas..  X.  S..  396. 

Whether  Carriers  of  Freight  Are  Liable  as  Insurers.— See  exten- 
sive note,  23  R.  R.  R.  176.  46  Am.  &  Eng.  R.  Cac.,  N.  S..  176:  la^t 
foot-note  of  Arkadelphia  Milling  Co.  r.  Smoker  Merchandise  Co. 
(Ark.V  42  R.  R.  R.  619.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  619:  Rick  r. 
Wells  Fargo  Co.  (Utah).  41  R.  R.  R.  563.  64  Am.  &  Eng.  R.  Cas. 
N.  S..  563:  Sunderland  Bros.  Co.  r.  Chicago.  B.  &  Q.  R.  Co.  (Neb). 
41  R.  R.  R.  528,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  528:  first  foot-note  of 
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Wells  V,  Great  Northern  Ry.  Co.  (Ore.),  40  R.  R.  R.  775,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  775;  first  foot-note  of  Baltimore,  etc.,  R.  Co.  v. 
Clift  (Ky.),  40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285. 

Whether  Railroads,  as  Common  Carriers  of  Live  Stock,  Are  Lia*' 
ble  as  Insurers. — See  extensive  note,  23  R.  R.  R.  189,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  189;  last  foot-note  of  Cleveland,  etc.,  Ry.  Co.  v.  Rudy 
(Ind.),  35  R.  R.  R.  120,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  foot-note 
of  Southern  Exp.  Co.  v.  Fox  (Ky.),  34  R.  R.  R.  166,  67  Am.  &  Eng. 
R.  Cas..  N.  S.,  166;  Baltimore,  etc.,  R.  Co.  v,  Clift  (Ky.),  40  R.  R.  R. 
285,  63  Am.  &  Eng.  R.  Cas*.,  N.  S.,  285. 

Who  Are,  and  Are  Not,  Common  Carriers. — See  extensive  note,  23 
R.  R.  R.  176,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  176;  Santa  Fe,  etc.,  Ry. 
Co.  V.  Grant  Bros.  Const.  Co.  (Ariz.),  36  R.  R.  R.  420,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  420;  third  foot-note  of  Summerlin  v.  Seaboard  A.  L. 
Ry.  (Fla.),  31  R   R.  R.  657,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  657. 

I.    WHEN  DOES  CARRIER'S  LIABILITY  BEGIN. 

1.  Must  Be  Actual  or  Constmctiye  Delivery  to  and  Acceptance  by 

Carrier  for  Shipment. 

A  common  carrier's  liability,  as  such,  begins  as  soon  as  goods  are 
delivered  to,  and  accepted  by  it  for  immediate  transportation. 

Alabama. — Southwestern  R.  Co.  v.  Webb,  48  Ala.  585. 

Connecticut. — Merriam  v,  Hartford,  etc.,  R.  Co.,  20  Conn.  354; 
Trowbridge  v,  Chapin,  23  Conn.  595. 

Delaware. — Truax  v,  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.),  233. 

Georgia.— Wilson  v.  Atlanta,  etc.,  R.  Co.  82  Ga.  386,  9  S.  E.  1076. 

Illinois. — Southern,  etc.,  R.  Co.  v.  Meyres,  21  111.  627;  Illinois  Cent. 
R.  Co.  V.  Smyser,  38  111.  354. 

Maine. — McQuesten  v.  Sanford,  40  Me.  117. 

Iowa. — Green  v.  Milwaukee,  etc.,  R.  Co.,  41  Iowa  410;  Lennon  v, 
Illinois  Cent.  R.  Co.,  127  Iowa  431,  16  R.  R.  R.  45,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  45,  103  N.  W.  343. 

Massachusetts. — Pitlock  v.  Wells,  etc.,  Co.,  109  Mass.  452. 

Michigan. — Wright  v.  Caldwell,  3  Mich.  51;  Michigan  Southern,  etc., 
R.  Co.  V,  McDonough,  21  Mich.  165,  4  Am.  Rep.  466. 

Mississippi. — Anderson  v.  Mobile,  etc.,  R.  Co.  (Miss.),  19  R.  R. 
R.  382,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  382,  38  So.  661;  Tate  v.  Yazoo, 
etc.,  R.  Co.,  78  Miss.  482,  29  So.  392,  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
461,  48  Am.  St.  Rep.  649. 

New  York.— Ball  v.  New  Jersey  Steamboat  Co.,  1  Daly  (N.  Y.), 
491;  Grosvenor  v.  New  York  Cent.  R.  Co.  39  N.  Y.  34,  5  Abb.  Prac. 
(N.  S.),  346;  Packard  v,  Getman  (N.  Y.  Sup.  Ct.),  6  Cow.  757;  Salinger 
V,  Simmons,  57  Barb.  (N.  Y.),  513,  8  Abb.  Prac.  (N.  S.),  409;  Blanchard 
V.  Isaacs,  3  Barb.  (N.  Y.),  388. 

North  Carolina.— Wells  v.  Wilmington,  etc.,  R.  Co.  51  N.  Car.  47, 
72  Am.  Dec.  556;  Williams  v.  Southern  Ry.  Co.,  155  N.  Car.  260,  42 
R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71  S.  E.  346. 
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Pennsylvania. — Spofford  r.  Pennsylvania  R.  Co.,  11  Super.  Ct  97. 

South  Carolina.— Park  r.  Southern  Ry.  Co.,  78  S.  Car.  302,  25  R.  R. 
R.  573,  48  Am.  &  Eng.  R.  Cas,,  N.  S.,  573,  58  S.  E.  931. 

Tennessee. — Stewart,  etc.,  Co.  v,  Gracy  &  Bro.  93  Tenn.  314,  27  S. 
W.  664. 

Texas.— Ft.  Worth,  etc.,  Ry.  Co.  v.  Riley  (Tex.  Civ.  App.),  1  S.  VY. 
446;  Houston,  etc.,  Ry.  Co.  v,  Hodde,  42  Tex.  467;  Yoakum  v.  Dry- 
den  (Tex.  Civ.  App.),  26  S.  W.  312. 

Virginia.— Southern  Exp.  Co.  v,  McVeigh,  20  Gratt.  (Va.)  264. 

Canada.— Kerr  v.  Grand  Trunk  R.  Co.,  24  U.  C.  C.  P.  209. 

It  is  essential  to  the  establishment  of  liability  as  a  common  car- 
rier for  the  loss  of  goods  to  show  delivery  to  the  carrier  at  a  cus- 
tomary place,  during  the  usual  business  hours,  and  to  an  authorized 
agent  of  the  carrier.  Spofford  v,  Pennsylvania  R.  Co.,  11  Pa.  Super. 
Ct.  97. 

To  make  a  railroad  company  liable  as  a  common  carrier  or  ware- 
houseman for  baggage  lost,  it  must  have  been  delivered  to  and  ac- 
cepted by  the  carrier,  either  actually  or  constructively.  Williams  r. 
Southern  R.  Co.,  155  N.  Car.  260,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R. 
Cas.,  N.  S.,  105,  71  S.  E.  346. 

In  Custody  of  Owner's  Warehouseman  after  Carrier's  Receipt  of 
Warehouse  Coupon  and  Order  for  Delivery  of  Goods. — The  delivery 
of  goods  to  a  common  carrier  is  not  complete  and,  therefore,  its  lia- 
bility for  their  accidental  loss  does  not  attach,  where  the  goods  are 
destroyed  in  the  custody  of  the  owner's  warehouseman,  after  the  car- 
rier had  contracted  to  ship  the  goods  and  had  received  the  owner's 
warehouse  coupon  and  an  order  for  the  delivery  of  the  goods,  but 
had  not  presented  the  same  or  issued  a  receipt  or  bill  of  lading  for 
the  goods.  Stewart,  etc.,  Co.  v.  Gracy  &  Bro.  93  Tenn.  314,  27  S.  W. 
664. 

Mere  Permission  to  Place  Cattle  in  Yards — Escape. — A  mere  per- 
mission by  the  agent  of  a  railroad  company  to  an  owner  of  cattle  to 
place  the  cattle  in  the  company's  yards,  where  no  bill  of  lading  is 
given,  does  not  render  the  company  liable  for  the  escape  of  the  cat- 
tle, before  they  were  accepted  for  shipment.  Forth  Worth,  etc,  R- 
Co.  V.  Riley  (Tex.  Civ.  App.),  1  S.  W.  446. 

Depositing  Trunk  in  Box  Car  without  Notifying  Carrier. — Railroad 
company  is  not  liable  as  a  common  carrier  if  the  passenger,  finding 
that  his  trunk  is  too  large  to  be  put  in  the  caboose,  on  his  own  ac- 
count and  responsibility,  and  not  as  a  delivery  to  a  common  carrier, 
places  it  in  a  box  car.    Rider  v.  Wabash,  etc.,  R.  Co.  14  Mo.  App.  529 

Goods  Placed  at  Station — Refusal  to  Furnish  Cars. — W^here  goods 
are  placed  at  a  station  upon  the  line  of  a  railroad  to  be  transported, 
the  refusal  of  the  carrier  to  furnish  cars  for  the  carriage  of  the  prop- 
erty relieves  the  owner  from  the  necessity  of  making  any  further  de- 
livery or  offer  to  deliver  as  a  condition  precedent  to  a  right  of  ac- 
tion against  the  carrier  on  account  of  such  refusal.  Louisville,  etc. 
R.  Co.  V,  Flanagan,  113  Ind.  488,  32  Am.  &  Eng.  R.  Cas.  532.  12  West 
Rep.  190,  14  N.  E.  370. 
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Loading  Car  on  Side  Track — ^Refusal  of  Station  Agent  to  Ship- 
Custom. — Loading  goods  on  a  car  standing  on  a  side  track  does  not 
constitute  delivery  to  the  railroad  company,  where  the  station  agent, 
on  being  notified  thereof,  declines  to  ship  the  goods,  and  there  is  no 
custom  or  regulation  of  the  railroad  company  making  such  loading 
a  delivery.    Yoakum  v.  Dryden  (Tex,  Civ.  App.),  26  S.  W.  312. 

Mere  Loading  of  Cotton  on  Car  Set  out  for  Such  Use  on  Siding 
— Fire — Several  Hours  bef<Mre  Train  Time. — The  mere  loading  of 
cotton  by  a  shipper  on  a  car  set  out  for  such  use  at  a  siding  where  the 
company  has  no  station-house  or  agent,  is  not  such  a  delivery  to  the 
carrier  as  will  impose  liability  on  it  for  the  loss  of  the  cotton  by  fire 
at  the  siding,  several  hours  before  the  arrival  of  the  train,  which  in 
the  regular  course  of  business  would  have  transported  it  to  its  des- 
tination. Tate  V,  Yazoo,  etc.,  R.  Co.  78  Miss.  842,  79  So.  392,  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  461,  84  Am.  St.  Rep.  469. 

Freight  Delivered  at  Consignee's  Residence  by  Teamster  of  Ware- 
houseman to  Whom  Carrier  Had  Delivered  It — Renewal  of  Carrier's 
Liability  by  Return  of  Property  to  Warehouse. — Where  property  com- 
mitted to  carriers,  consigned  to  a  point  beyond  their  route,  was 
safely  transported  by  them  to  the  termination  of  their  route,  and 
there  delivered  to  the  keeper  of  a  storehouse  or  warehouse,  who  acted 
as  the  agent  of  the  carriers  and  others  in  receiving  and  delivering 
freight,  by  whom  it  was  in  accordance  with  the  usual  custom,  de- 
livered to  a  teamster,  to  be  carried  by  him  the  remainder  of  the  dis- 
tance, to  the  residence  of  the  consignee,  and  the  property  was  so 
carried  and  delivered  to  the  consignee,  it  was  held  that  the  duty  of 
the  carriers  terminated,  certainly  upon  the  delivery  of  the  goods 
at  the  consignee's  residence,  if  not  before,  and  that  their  liability 
could  not  be  renewed  and  resuscitated  by  a  return  of  the  property 
to  the  warehouse  by  the  consignee.  Salinger  v.  Simmons,  57  Barb. 
(N.  Y.),  513,  8  Abb.  Prac.  (N.  S.),  409. 

Power  to  Transport  Com  Subject  to  Permission  of  Military  Au- 
thorities— Com  Delivered  into  Cars  and  Warehouse  of  Carrier — No 
Shipper's  Receipt. — In  an  action  against  defendant  railroad  to  recover 
damages  on  account  of  its  failure  to  transport,  in  proper  time,  from 
M.  to  C,  a  quantity  of  corn,  placed  by  plaintiff,  in  March,  1865,  in 
the  cars  and  warehouse  of  defendant  at  M.  for  shipment  to  C,  it  ap- 
peared that  previous  to  that  time  the  general  government  had  taken 
military  possession  of  the  railroad  with  direction  that  its  whole  force 
should  be  used  for  government  purposes,  if  necessary,  and  though 
its  operation  was  continued  by  the  officers  and  employees  of  the  com- 
pany, yet  it  could  not  ship  corn  to  C.  for  private  parties,  unless  by 
permission  of  the  military  authorities,  the  general  freight  agent  hav- 
ing received  a  military  order  not  to  ship  corn  to  that  place  unless 
specially  directed,  and  which  order  he  had  communicated  to  the 
freight  agent  at  M.  station,  as  well  as  to  all  others  on  the  road. 
There  was  no  shipping  receipt  given  to  the  plaintiff,  nor  was  there 
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any  other  evidence  of  a  contract  to  carry  the  corn.  It  was  held  that 
the  mere  fact  that  plaintiff  had  delivered  the  corn  into  the  cars  and 
warehouse  of  the  company,  with  the  permission  of  the  agent,  did  not 
create,  under  the  circumstances,  the  relation  of  shipper  and  common 
carrier.  The  company  in  such  case  could  only  be  held  bound  to  the 
duties  of  that  relation  by  contract,  and  without  such  a  contract  to 
remove  the  presumption  that  the  company  could  only  carry  the  corn 
by  permission  of  the  military  authorities,  such  delivery  could  only  be 
considered  as  a  storage  by  plaintiff  until  such  permission  could  be 
obtained  to  forward  the  corn.  Illinois  Cent.  R.  Co.  v,  Ashmead,  58 
111.  487,  11  Am.  Ry.  Rep.  59. 

Sealed  Package  of  Treasury  Notes  Left  at  Express  Office— Com- 
pany Not  Common  Carrier  to  Its  Destination. — In  Pitlock  v.  WelU, 
etc.,  Co.  109  Mass.  452,  it  appeared  that  a  person  left  a  sealed  package 
containing  treasury  notes  at  the  office  of  an  express  company  to  be 
carried  to  the  town  of  B.  The  company  was  not  a  common  carrier  to 
B.,  and  the  package  was  not  carried  to  B.,  and  demand  was  made  for 
it,  but  it  could  not  be  found.  It  was  held  that  the  company  was  not 
liable  as  for  money  had  and  received. 

Parcel  Delivered  to  Waggoner  to  Carry  for  His  Own  Profit— If  a 
parcel  be  given  to  a  waggoner  for  him  to  carry  for  his  own  gain,  and 
not  for  the  profit  of  his  master,  a  common  carrier,  the  latter  is  not 
liable  in  case  the  parcel  is  lost.    Butler  v.  Basing,  12  Eng.  C.  L.  2S7. 

Coat  Delivered  to  Stage  Driver  by  One  Not  a  Passenger— No 
Charge  and  Refusal  to  Put  on  Way-Bill. — Where  a  coat  was  delivered 
to  the  driver  of  a  stage  coach,  by  one  not  a  passenger,  to  be  deliv- 
ered to  another,  in  a  different  place,  but  nothing  was  paid  for  its 
transportation,  and  the  driver  refused  to  put  it  on  the  way-bill,  saying 
he  had  no  right  to  do  so,  and  there  was  no  proof  that  the  coat  ever 
came  into  the  possession  of  the  proprietor  of  the  stage,  or  any  of  his 
agents,  it  was  held  that  there  was  no  delivery  of  the  coat  to  such 
proprietor,  and  that  he  was  not  liable,  as  a  common  carrier,  for  its 
loss.    Blanchard  v,  Isaacs,  3  Barb.  (N.  Y.),  388. 

2.  Delivery  Must  Be  for  Transportation. 

The  delivery  to,  and  acceptance  by  the  carrier  must  be  for  trans- 
portation, and  not  for  storage.  Butler  v.  Basing,  12  Eng.  C.  L.  S8T; 
Western  R.  Co.  v.  Bunch  (Eng),  13  App.  Cas.  31,  57  L.  J.  Q.  B.  36i: 
Edwards  v.  Sherratt  (Eng.),  1  East.  604. 

Baggage  Entrusted  to  Railroad  Porter  for  Deposit  and  Custody.— 
If  a  passenger  intrusts  luggage  to  a  porter  for  deposit  and  custody, 
as  distinguished  from  the  physical  handing  over  for  the  purpose  oi 
transit,  the  railroad  company  is  not  liable,  as  a  common  carrier,  for 
the  loss  of  such  luggage.  Western  R.  Co.  v.  Bunch,  13  App.  Cas.  3!, 
57  L.  J.  Q.  B.  361. 

Whether  Carriers  or  Forwarders— Effect  of  Instrument— Where 
parties,  who  were  doing  business  as  forwarders  and  also  as  carriers, 
agreed  orally  to  transport  merchandise,  to  be  delivered  to  them  from 
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time  to  time,  and  subsequently,  on  receiving  a  portion  thereof  to  be 
transported  pursuant  to  the  contract,  they  executed  an  instrument 
stating  that  the  same  was  received  to  be  forwarded,  it  was  held  that 
they  were  responsible  as  carriers,  and  not  as  forwarders.  Blossom  v. 
Griffin,  13  N.  Y.  569,  67  Am.  Dec.  75. 

8.  Must  Be  Delivered  and  Accepted  for  Immediate  Carriage. 

In  order  to  render  the  carrier  liable  as  an  insurer  for  the  safety 
of  goods  tendered  it  for  transportation  they  must  be  delivered  to,  and 
accepted  by  it  for  immediate  shipment. 

United  States.— Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall.  (U.  S.),  262; 
1  Am.  R.  Rep.  434;  St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30 
L.  Ed.  1077,  7  S.  Ct.  1132;  Pratt  v.  Grand  Trunk  Ry.  Co.  95  U.  S.  43, 
24  L.  £d.  336. 

Alabama^ — Central  of  Georgia  Ry.  Co.  v.  Sigma  Lumber  Co.,  170 
Ala.  627,  40  R.  R.  R.  197,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  197,  54  So. 
205;  Mt.  Vernon  Co.  v,  Alabama,  etc.,  R.  Co.,  92  Ala.  296,  80  So.  687; 
O'Bannon  v.  Southern  Exp.  Co.  51  Ala.  481;  St.  Louis,  etc.,  R.  Co.  v. 
Cavander,  170  Ala.  601,  39  R.  R.  R.  338,  62  Am.  &.Eng.  R.  Cas.,  N. 
S.,  338,  54  So.  54. 

Arkansas. — Garner  v.  St.  Louis,  etc..  Railway,  79  Ark.  353,  25  R.  R. 
R.  527,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  527,  96  S.  W.  187;  Little  Rock, 
etc.,  R.  Co.  V,  Hunter,  42  Ark.  200,  18  Am.  &  Eng.  R.  Cas.  527;  Kan- 
sas City,  etc.,  R.  Co.  v.  Barnett,  69  Ark.  150,  61  S.  W.  919;  Railway 
Co.  V.  Neel,  56  Ark.  279;  St.  Louis,  etc.,  R.  Co.  v.  Burrow  &  Co., 
89  Ark.  178,  33  R.  R.  R.  754,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  754,  116 
S.  W.  198;  St.  Louis,  etc.,  Ry.  Co.  v.  Murphy,  60  Ark.  333,  30  S.  W. 
419. 

Connecticuti^ — Hickox  v.  Navgatuck  R.  Co.,  31  Conn.  281;  Trow- 
bridge V.  Chapin,  23  Conn.  595;  Merriam  v,  Hartford,  etc.,  R.  Co.,  20 
Conn.  354. 

Dakota.— Waldron  v.  Chicago,  etc.,  R.  Co.  1  Dak.  351,  46  N.  W. 
456. 

Delaware. — Reed  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.;,  176; 
Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.   (Del.),  233. 

Georgia. — Dixon  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  380;  Southern  Exp.  Co.  v,  Newby,  36  Ga.  695,  91 
Am.  Dec.  783. 

Illinois.— Cleveland,  etc.,  R.  Co.  v.  Wilson,  99  111.  App.  367;  Illi- 
nois Cent.  R.  Co.  v.  Ashmead,  58  111.  487,  11  Am.  R.  Rep.  59;  Illinois 
Cent.  R.  Co.  v.  Smyser,  38  111.  354;  St.  Louis,  etc.,  R.  Co.  v.  Mont- 
€:omery,  39  111.  335;  Grand  Tower  Mfg.,  etc.,  Co.  v.  Ullman,  89  111.  244. 

Indiana. — Lake  Shore,  etc.,  R.  Co.  v.  Foster,  104  Ind.  293,  4  N.  E. 
20,  54  Am.  Rep.  319;  Van  Gilder  v.  Chicago,  etc.,  R.  Co.  44  Iowa,  548. 

Kansas. — Missouri  Pac.  Ry.  Co.  v.  Riggs,  10  Kan.  App.  578,  62  Pac. 
712. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Stiles,  133  Ky.  786,  32 
R.   R.   R.   231,   55  Am.   &   Eng.   R.   Cas.,   N.   S.,  231,   119   S.  W.  786; 
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Pittsburg,  etc.,  R.  Co.  v,  American  Tobacco  Co.,  126  Ky.  582,  25  R. 
R.  R.  586,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  586,  104  S.  W.  377. 

Louisiana. — Williams  v.  Peytavin,  4  Mart.  304. 

Maine^ — Wilson  v.  Grand  Trunk  Railway,  57  Me.  138,  2  Am.  Rep.  26. 

Massachusetts. — Barron  v.  Eldredge,  100  Mass.  455,  1  Am.  Rep. 
126;  Fitchburg,  etc.,  R.  Co.  v.  Hanna,  6  Gray  (Mass.),  539,  66  Am. 
Dec.  427;  Gass  v.  New  York,  etc.,  R.  Co.  99  Mass.  220;  Mcrritt  r. 
Old  Colony,  etc.,  R.  Co.,  11  Allen  (Mass.),  80;  Murray  v.  Interna- 
tional Steamship  Co.,  170  Mass.  166,  48  N.  E.  1093,  64  Am.  St  Rep. 
290;  Watts  v.  Boston,  etc.,  Corp.,  106  Mass.  466;  Pitlock  v.  Wells,  etc, 
109  Mass.  452. 

Michigan. — Meloche  v.  Chicago,  etc.,  R.  Co.,  116  Mich.  69,  74  N.  W. 
301,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  82;  Michigan  Southern,  etc.,  R.  Co. 
V.  McDonough,  21  Mich.  165,  4  Am.  Rep.  466;  Michigan  Southern,  etc. 
Co.  V.  Shurtz,  7  Mich.  515;  Stapleton  v.  Grand  Trunk  R.  Co.,  9  R. 
R.  R.  332,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  133  Mich.  187,  94  N.  W. 
739. 

Mississippi — Illinois  Cent.  R.  Co.  v.  Tronstine,  64  Miss.  834,  2  So. 
255,  31  Am.  &  Eng.  R.  Cas.  99. 

Missouri — Goodbar  v.  Wabash  R.  Co.  53  Mo.  App.  434;  McCrary  t. 
Missouri,  etc.,  R.  Co.  99  Mo.  App.  519,  74  S.  W.  2;  Tate  v.  Yazoo, 
etc.,  R.  Co.,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  461,  84  Am.  St.  Rep.  649, 
78  Miss.  842,  39  So.  392. 

Nebraska. — Burrowes  v.  Chicago,  etc.,  R.  Co.  (Neb.),  35  R.  R.  R- 
373,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  373,  123  N.  W.  1028;  Burrowes  v. 
Chicago,  etc.,  R.  Co.,  87  Neb.  142,  37  R.  R.  R.  450,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  450,  126  N.  W.  1084;  Chicago,  etc.,  R.  Co.  v.  Powers. 
73  Neb.  816,  18  R.  R.  R.  286,  41  Am.  &  Eng.  R.  Cas..  N.  S..  286,  103 
N.  W.  678;  Nelson  v.  Chicago,  etc.,  R.  Co.,  78  Neb.  57.  23  R  R.  R. 
613,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  613,  110  N.  W.  741. 

New  Jersey. — New  Brunswick  Steamboat  Co.  v.  Tiers,  24  N.  J.  L. 
697. 

New  York. — Blanchard  v.  Isaacs,  3  Barb.  (N.  Y.),  388;  Ball  v.  New 
Jersey  Steamboat  Co.,  1  Daly  491;  Blossom  v.  Griffin,  13  Barb.  (N. 
Y.),  569,  67  Am.  Dec.  75;  Spade  v.  Hudson  River  R.  Co..  16  Barb.  (X. 
Y.),  383;  London,  etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co.  144  N.  Y.  200. 
39  N.  E.  79,  43  Am.  St.  Rep.  752;  O'Neill  v.  New  York,  etc,  R  Co. 
60.  N.  Y.  138,  10  Am.  R.  Rep.  121;  Wade  v.  Wheeler,  47  N.  Y.  569; 
Witbeck  v.  Holland,  45  N.  Y.  13;  Shelton  v.  Merchants  Dispatch 
Transp.  Co.,  59  N.  Y.  258,  48  How.  Prac.  257;  Grosvenor  r.  New  York 
Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb.  Prac.  (N.  S.)  345. 

North  Carolina.— Berry  v.  Southern,  R.  Co.,  122  N.  Car.  1002.  30  S. 
E.  14;  Basnight  v.  Atlantic,  etc.,  R.  Co.  Ill  N.  Car.  592,  16  S.  E.  323; 
Sumner  v.  Charlotte,  etc.,  R.  Co.  78  N.  Car.  289;  Williams  r.  Southern 
Ry.  Co.,  155  N.  Car.  260,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas,.  K- 
S.,  105,  71  S.  E.  346. 

Ohio.— Pittsburgh,  etc.,  R.  Co.  v.  Barrett,  36  Ohio  St.  448, 

Pennsylvania. — Clarke  v.  Needles,  25  Pa.  St.  338. 
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South  Carolina.— Cone  v.  Southern  R.  Co.,  85  S.  Car.  254,  36  R.  R. 
R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  179,  67  S.  E.  779. 

Tennessee. — American  Lead  Pencil  Co.  v,  Nashville,  etc.,  Railway, 
124  Tenn.  57,  40  R.  R.  R.  202,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  202,  136 
S.  W.  613;  Southern  Railway  v,  Blickley,  etc.,  Co.,  119  Tenn.  528,  29 
R.  R.  R.  275,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  107  S.  W.  680;  Wat- 
son V,  Memphis,  etc.,  R.  Co.,  56  Tenn.  (9  Heisk.),  255,  19  Am.  Ry. 
Rep.  256. 

Texas.— East  Line,  etc.,  R.  Co.  v.  Hall,  64  Tex.  615;  Gulf,  etc.,  R. 
Co.  V,  Compton  (Tex.  Civ.  App.),  38  S.  W.  220;  Gulf,  etc.,  R.  Co.  v. 
Trawick,  80  Tex.  270,  15  S.  W.  568,  18  S.  W.  948;  International,  etc., 
R.  Co.  V,  Dimmit  County,  etc.,  Co.  5  Tex.  Civ.  App.  186,  23  S.  W.  754; 
Missouri,  etc.,  Ry  Co.  v.  Beard,  34  Tex.  Civ.  App.  188,  78  S.  W.  253. 

Washington.— Roy  v.  Griffin,  26  Wash.  109,  66  Pac.  120. 

Wisconsin. — Goldbery  v.  Ahnapee,  etc.,  R.  Co.,  105  Wis.  1,  80  N. 
W.  920,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  65;  Schmidt  v.  Chicago,  etc.,  R. 
Co.  90  Wis.  504,  63  N.  W.  1057;  White  v.  Goodrich  Transp.  Co.,  46 
Wis.  493,  21  Am.  R.  Rep.  398. 

'  England. — Western  R.  Co.  v.  Bunch  (Eng.),  13  App.  Cas.  31,  57 
L.  J.  Q.  B.  361;  Lovell  v.  London,  etc.,  R.  Co.,  45  L.  J.  Q.  B.  476, 
34  L.  T.  127,  24  W.  R.  394,  6  R.  &  C.  T.  Cas.  ixix,  3  R.  &  C.  T.  Cas.  xx. 

Where  a  railroad  company,  in  the  unrestrained  exercise  of  its 
franchises,  consents  to  the  delivery  of  the  freight  in  its  cars  or 
warehouse  for  immediate  shipment,  upon  such  delivery  the  liability 
of  the  company,  as  common  carrier,  at  once  attaches.  lUionis  Cent. 
R.  Co.  V.  Ashmead,  58  III.  487,  11  Am.  R.  Rep.  59. 

A  railroad  company's  liability  as  a  common  carrier  for  damage  to 
stock  begins  when  it  receives  the  animal  for  transportation.  St. 
Louis,  etc.,  R.  Co.  v.  Mitchell  (Ark.),  43  R.  R.  R.  673,  66  Am.  &  Eng. 
R.  Cas.,  N.  S.,  673. 

Letter  as  Direction  for  Immediate  Shipment — Request  to  Mark  Pre- 
paid Not  Condition  Precedent  to  Shipment. — A  shipper  wrote  to  the 
freight  agent  of  a  railroad  company,  "Will  you  please  *  ♦  *  have  these 
three  pieces  marked  according  to  the  address  already  tacked  on  and 
forward  immediately  to  Newport,  R.  L  Will  you  mark  them  prepaid? 
I  will  be  at  the  depot  tomorrow  and  get  the  bill  of  lading  and  pay  the 
freight."  It  was  held  that  this  letter  was  direction  for  immediate 
shipment  and  did  not  make  the  marking  of  the  pieces  as  prepaid  a 
condition  precedent  to  the  shipment.  Berry  v.  Southern  Ry.  Co.,  122 
N.  Car.  1002,  30  S.  E.  14. 

Baggage  at  Station  Too  Soon  in  Order  to  Check— Reasonable  Time 
before    Departure    of  Train — ^Thirty  Minutes  or  Twelve    Hours. — 

A  passenger  delivering  his  baggage  at  the  station  before  it  is  nec- 
essary to  do  so  in  order  to  have  reasonable  time  for  obtaining  his 
ticket,  checking  his  baggage,  etc.,  cannot  thereby  render  the  carrier 
liable  as  an  insurer  of  the  baggage  without  its  consent,  and  it  can- 
not be  held,  as  matter  of  law,  that  30  minutes  before  train  time  is  not 


716        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Note 

reasonably  sufficient  for  obtaining  a  ticket,  checking  baggage,  etc., 
nor  that  12  hours  is  reasonable  time  for  such  purposes.  Goldberg  r. 
Ahnapee,  etc.,  R.  Co.,  105  Wis.  1,  80  N.  W.  920,  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  65. 

Baggage  Left  for  Later  Train. — A  railroad  company  is  only  liable 
as  a  common  carrier  for  a  passenger's  baggage  which  is  left  with  it 
for  immediate  transportation,  and  where  such  baggage  is  voluntarily 
deposited  for  safe  keeping,  as  when  it  is  brought  to  the  depot  for  one 
train,  and  on  learning  that  it  could  not  go  till  a  later  train,  is  left 
for  such  later  train;  the  liability  of  the  company  for  its  loss  is  merely 
that  of  warehouseman.    Goodbar  v.  Wabash  R.  Co.,  53  Mo.  App.  434. 

"Immediate"  Equivalent  to  wtthin  Reasonable  Time. — To  make  a 
carrier  liable  for  baggage  delivered  to  it,  it  must  be  delivered  and  ac- 
cepted for  transportation  within  a  reasonable  time  before  departure 
of  the  train,  so  that,  if  an  issue  was  submitted  in  an  action  for  loss  of 
baggage  as  to  whether  the  trunk  was  received  for  "immediate"  trans- 
portation, the  court  should  have  instructed  that  the  term  "immediate" 
did  not  have  its  usual  meaning  of  "instantly,  forthwith,  nothing  in- 
tervening either  as  to  place,  time  or  action,"  but  rather  meant  within 
a  reasonable  time  having  due  regard  to  the  circumstances.  Williams 
V.  Southern  Ry.  Co.,  155  N.  C.  260,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R. 
Cas.,  N.  S.,  105,  71  S.  E.  346. 

Accepted  for  Immediate  or  Remote  Shipment  and  Placed  on  Car- 
rier's Platform. — Where  goods  are  accepted  for  shipment,  whether 
intended  to  be  immediate  or  remote,  the  placing  of  the  goods  upon 
its  platform  renders  the  carrier  responsible  for  any  damages  thereto 
from  fire  originating  within  its  right  of  way.  Griffin  v.  Atlantic,  etc, 
R.  Co.,  89  S.  Car.  547,  43  R.  R.  R.  780,  66  Am.  &  Eng.  R.  Cas.,  N.  S.. 
780,  72  S.  E,  463. 


4.  While  in  Carrier's  Possession  before  Transportation  Begins. 

After  goods  have  been  received  by  a  carrier  for  transportation, 
and  not  for  storage,  it  is  responsible  for  them  as  a  common  carrier 
while  they  are  in  its  possession  before  the  transportation  begins,  if 
there  remains  nothing  more  for  the  shipper  to  do,  and  he  has  re- 
linquished all  control  over  the  goods  to  the  carrier. 

United  States. — Bulkey  v.  Naumkeag  Steam  Cotton  Co.,  24  How. 
(U.  S.),  386;  The  Oregon  (U.  S.),  Deady  179,  Fed.  Cas.  No.  10.553. 

Illinois.— Grand  Tower  Mfg.,  etc.,  Co.  v,  Ullman,  89  111.  244; 
Illinois  Cent.  R.  Co.  v.  Ashmead,  58  111.  487,  11  Am.  R.  Rep.  59. 

Kentucky.— Southern  R.  Co.  v.  Smith,  125  Ky.  656,  25  R.  R.  R.  652, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  652,  102  S.  W.  232. 

Louisiana. — Greenwood  v.  Cooper,  10  La.  Ann.  796. 

Massachusetts. — Jordan  v.  Fall  River  R.  Co.,  5  Cush.  (Mass.),  W, 
51  Am.  Dec.  44;  Murray  v.  International  Steamship  Co.,  170  Mass.  166, 
48  N.  E.  1093,  64  Am.  St.  Rep.  290;  Fitchburg,  etc.,  R,  Co.  v,  Hanna, 
6  Gray  (Mass.),  539,  66  Am.  Dec.  427;  Merritt  v.  Old  Colony,  etc.,  R. 
Co.,  11  Allen  (Mass.),  80. 
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Michigan.— Meloche  v.  Chicago,  etc.,  R.  Co.,  116  Mich.  69,  74  N.  W. 
301,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 

Missouri — Mason  v,  Missouri  Pac.  R.  Co.,  25  Mo.  App.  473. 

New  Hampshire. — Moses  v,  Boston,  etc.,  R.  Co.,  24  N.  H.  71. 

New  York.— Blossom  v.  Griffin,  13  N.  Y.  569,  67  Am.  Dec.  75; 
London,  etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co.,  144  N.  Y.  200,  39  N.  E. 
79,  43  Am.  St.  Rep.  752;  Rogers  v.  Wheeler,  52  N.  Y.  262. 

Ohio.— Pittsburgh,  etc.,  R.  Co.  v,  Barrett,  36  Ohio  St.  448. 

Texas. — Missouri,  etc.,  Ry.  Co.  v.  Beard,  34  Tex.  Civ.  App.  188, 
78  S.  W.  253. 

Wisconsin.— White  r.  Goodrich  Transp.  Co.,  46  Wis.  493,  21  Am. 
Ry.  Rep.  398. 

England.- Grant  v.  Norway,  2  Eng.  L.  &  Eq.  337,  70  E.  C.  L.  665. 

Where  goods  are  delivered  to  a  common  carrier  ior  transportation, 
and  are  placed  in  its  depot  or  warehouse  awaiting  transportation, 
with  nothing  further  to  be  done  by  the  shipper,  and  they  are  burned 
before  being  shipped,  the  carrier  so  receiving  them  is  liable  as  a  com- 
mon carrier,  and  not  merely  as  a  warehouseman.  Grand  Tower  Mfg., 
etc.,  Co.  V.  Ullman,  89  111.  244. 

Deposit  Mere  Accessory  to  Carriage. — If  a  common  carrier  receives 
goods  into  its  own  warehouse  for  the  accommodation  of  itself  and 
the  shipper  so  that  the  deposit  there  is  a  mere  accessory  to  the 
carriage,  and  for  the  purpose  of  facilitating  it,  its  liability  as  a  com- 
mon carrier  begins  with  the  receipt  of  the  goods.  Clarke  v.  Needles, 
25  Pa.  St.  338. 

No  Direction  Nor  Intention  to  Ship  Immediately. — In  Missouri, 
etc.,  Ry.  Co.  v.  Beard,  34  Tex.  Civ.  App.  188,  78  S.  W.  253,  it  is  held 
that  if  goods  are  delivered  to  a  railroad  company  and  received  by  it 
for  shipment,  they  may  be  transmitted  without  the  issuance  of  a  bill 
of  lading,  and  may  be  regarded  as  in  the  possession  of  the  railroad, 
as  a  common  carrier,  from  the  time  they  are  received,  though  there 
was  no  instruction  or  intention  that  the  carrier  should  immediately 
make  the  shipment. 

No  Trains  Scheduled  until  Next  Day — Shipper's  Knowledge. — A 
carrier  received  freight  for  transportation,  though  it  had  no  trains 
scheduled  to  carry  it  until  the  following  day.  The  shipper  knew  the 
facts,  and  understood  that  the  goods  would  be  stored  in  the  depot 
until  the  following  day.  It  was  held  that  the  carrier  while  so  holding 
the  goods  at  the  depot  was  liable  as  a  carrier,  and  not  as  a  warehouse- 
man. Southern  R.  Co.  v.  Smith,  125  Ky.  656,  25  R.  R.  R.  652,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  652,  102  S.  W.  232. 

Delivery  for  Early  Transportation. — When  the  delivery  of  freight 
is  made  at  the  warehouse,  or  other  place  of  business  of  the  carrier, 
for  early  transportation,  it  becomes,  the  moment  the  delivery  is  made, 
a  common  carrier  as  to  such  freight,  and  its  responsibility,  as  such, 
at  once  attaches.  In  such  cases  the  deposit  is  a  mere  accessory  to  the 
carriage,  and  does  not  postpone  its  liability  as  a  common  carrier  to 
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the  time  when  the  goods  shall  be  actually  put  in  motion  towards  their 
place  of  destination;  and  this  principle  is  applicable  to  the  ship- 
ment of  live  stock.    Mason  «/.  Missouri  Pac.  R.  Co.,  25  Mo.'App.  473. 

Promise  to  Ship  Next  Morning. — Where  goods  properly  marked 
are  placed  inside  of  defendant's  freight  depot  for  immediate  shipment, 
and  defendant's  agents  agree  to  ship  them  on  the  following  morn- 
ing, defendant  is  liable  as  a  common  carrier.  Meloche  v.  Chicago, 
etc.,  R.  Co.,  116  Mich.  69,  74  N.  W.  301,  10  Am.  &  Eng.  R,  Cas,.  X. 
S.,  82. 

Loaded  Car  oh  Carrier's  Side  Track  Near  Grain  Elevator— Bill  of 
Lading  Sent  to  Elevator  Compan/s  Office. — A  railroad  company  main- 
tained a  side  track  adjacent  to  a  wheat  elevator.  A  car  was  loaded 
for  shipment,  and  a  bill  of  lading  was  issued  and  sent  to  the  elevator 
company's  office.  The  bill  of  lading  provided  that  the  carrier  should 
be  liable  for  any  loss  or  damage.  It  was  held  that  car  was  received 
for  shipment,  and  having  burned  on  the  side  track  before  it  was 
removed,  the  railroad  was  liable  as  a  common  carrier.  Cincinnati 
Grain  Co.  v.  Louisville,  etc.,  R.  Co.  (Ky.),  43  R.  R.  R.  682,  66  Ara. 
&  Eng.  R.  Cas.,  N.  S.,  682,  142  S.  W.  374. 

Express  Company  Notified  of  Arrival  of  Train  of  Goods  It  Had 
Agreed  to  Carry  to  Destination. — In  Southern  Exp.  Co.  r.  McVeigh, 
20  Gratt.  (Va.),  264,  it  appeared  that  the  owner  of  certain  goods  ex- 
pected to  soon  arrive  at  a  certain  depot  of  a  railroad,  desired  that 
they  should  be  carried  thence  to  another  city,  and  an  express  com- 
pany, by  their  agent  at  such  depot,  undertook  to  remove  and  deposit 
the  goods  in  their  warehouse  as  soon  as  possible  after  the  arrival 
of  the  goods  at  such  depot,  and  to  carry  them  to  such  proposed  des- 
tination within  a  reasonable  time.  The  goods  arrived  at  such  depot, 
and  the  express  company  had  notice  of  their  arrival.  It  was  held  that 
this  constituted  a  delivery  to  the  express  company  as  common  car- 
riers. 

Both  Carrier  and  Warehouseman. — Where  a  party,  who  is  both  a 
carrier  and  a  warehouseman,  receives  goods  into  his  warehouse  to 
be  transported  by  him,  his  responsibility  as  a  common  carrier  com- 
mences when  they  are  received.  Blossom  v.  Griffin,  13  N.  Y.  569,  67 
Am.  Dec.  75. 

5.  Goods  While  Warehoused  en  Route  for  Convenience  of  Connect- 
ing Carriers  to  Be  Considered  in  Transit. 

While  goods  are  stored  en  route  for  the  convenience  of  a  connect- 
ing carrier  they  are  still,  in  contemplation  of  law,  in  transit,  and  the 
consignee  or  shipper  can  hold  such  carrier  responsible  for  loss  or  dam- 
age while  they  are  so  stored,  as  an  insurer. 

United  States.— Michigan  Cent.  R.  Co.  v.  Mineral  Springs  Mfg.  Co^ 
16  Wall.  318,  21  L.  Ed.  297;  Petersen  v.  Case,  21  Fed.  Rep.  885;  Texas, 
etc.,  R.  Co.  V.  Callender,  183  U.  S.  632,  46  L.  Ed.  362,  22  S.  Ct.  257. 

Arkansas.— Packard  v.  Taylor,  etc.,  Co.,  35  Ark.  402,  37  Am.  Rep.  37. 
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Illinois*— Illinois  Cent.  R.  Co.  v.  Mitchell,  68  111.  471,  18  Am.  Rep. 
564.      " 

Iowa. — Bancroft  v.  Merchants'  Dispatch  Transp.  Co.,  47  Iowa,  262. 

Minnesota. — Irish  v,  Milwaukee,  etc.,  R.  Co.,  19  Minn.  (Gil.  323) 
376,  18  Am.  Rep.  340. 

Missouri. — Bennitt  v.  Missouri  Pac.  R.  Co.,  46  Mo.  App.  656. 

New  Hampshire^Barter  &  Co.  v,  Wheeler,  49  N.  H.  9,  6  Am.  Rep. 
434. 

New  York.— Dunson  v.  New  York  Cent.  R.  Co.  (N.  Y.),  3  Lans. 
265;  Ladue  v.  Griffith,  25  N.  Y.  364;  Fenner  v.  Buffalo,  etc.,  R.  Co., 
46  Barb.  (N.  Y.),  103;  Livingston  v.  New  York,  etc.,  R.  Co.,  76  N.  Y. 
631;  Mills  V,  Michigan  Cent.  R.  Co.,  45  N.  Y.  622,  Miller  v.  Steam 
Nav.  Co.,  10  N.  Y.  431;  McDonald  v.  Western  R.  Corp.,  34  N.  Y.  497; 
Park  V,  Southern  Ry.  Co.,  78  S.  Car.  302,  25  R.  R.  R.  573,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  573,  58  S.  E.  931;  Rogers  v.  Wheeler,  52  N.  Y. 
262;  Gould  v.  Chapin,  20  N.  Y.  266. 

Ohio.— -Erie  R.  Co.  v.  Lockwood  &  Son,  28  Ohio  St.  358. 

Vermont. — Brintnall  v,  Saratoga,  etc.,  R.  Co.,  32  Vt.  665. 

West  Virginia. — Lewis  v,  Chesapeake,  etc.,  R.  Co.,  47  W.  Va.  556 
35  S.  E.  908,  81  Am.  St.  Rep.  816. 

Wisconsin. — Conkey  v,  Milwaukee,  etc.,  R.  Co.,  31  Wis.  619,  11  Am. 
Rep.  630. 

Canada.— Mason  v.  Grand  Trunk  R.  Co.,  37  U.  C.  Q.  B.  163. 

Not  Ready  to  Deliver — Agreement  to  Leave  in  Initial  Carrier's 
Warehouse  until  Next  Morning. — Goods  destined  for  S.,  a  place  be- 
yond D.,  but  directed  to  F.  at  D.,  were  transported  by  the  defendant, 
upon  its  road,  from  B.  to  D.  On  the  day  of  their  arrival  at  the  latter 
place,  they  were  called  for  by  the  carrier  who  was  to  carry  them 
from  D.  to  S.  The  defendant,  owing  to  other  engagements  of  its 
agent,  was  not  ready  to  make  the  delivery  when  called  for,  and  it 
was  mutually  agreed,  for  the  convenience  of  both  parties,  that  the 
goods  should  remain  in  defendant's  warehouse,  where  they  were,  un- 
til the  next  morning.  During  the  night  the  warehouse  took  fire,  by 
accident,  and  the  goods  were  consumed.  It  was  held  that  the  re- 
sponsibility of  defendant  as  a  common  carrier  continued  until  the 
goods  should  be  actually  delivered  to  the  next  carrier.  Fenner  v, 
Buffalo,  etc.,  Co.,  46  Barb.  (N.  Y.),  103. 

Succeeding  Carrier  May  Not  Wait  for  Making  of  New  Contract. — 

A  connecting  carrier  must  accept  and  transport  cars  delivered  to  it 
for  transportation  without  waiting  for  the  making  of  a  new  contract, 
especially  where  it  did  not  advise  the  agent  of  the  shipper  that  it 
would  not  transport  the  car  until  a  new  contract  was  made.  McMillan 
V.  Chicago,  etc.,  Ry.  Co.,  147  Iowa,  596,  35  R.  R.  R.  396,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  396,  124  N.  W.  1069. 

6.  Baggage  Delivered  at  Night  for  Transportation  by  Morning  Train. 

A  railroad  may  be  liable  as  an  insurer,  for  a  passenger's  baggage 
as    soon    as    it    is    properly    accepted    at     night    for    transporta- 
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tion  by  a  train  scheduled  for  departure  next  morning.  Anniston 
Transfer  Co.  v,  Gurley,  107  Ala.  600,  18  So.  209,  34  L.  R.  A,  137: 
Hickox  V.  Navgatuck  R.  Co.,  31  Conn.  281;  Green  v,  Milwaukee,  etc.. 
R.  Co.,  41  Iowa,  410;  Williams  v.  Southern  R.  Co.,  155  N.  Car.  260. 
42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  10&,  71  S.  E.  346;  Ou- 
mit  V.  Hanshaw,  35  Vt.  605,  84  Am.  Dec.  646. 

Trunk  Left  at  Station  Four  Hours  before  Train  Time— Too  So<m 
to  Check. — In  Hickox  v,  Navgatuck  R.  Co.,  31  Conn.  281,  it  appeared 
that  the  plaintiff  took  his  trunk  to  a  railroad  station  at  11  A.  M.  and 
requested  that  it  might  be  checked  for  the  next  train  to  B.,  which  was 
to  leave  at  3  P.  M.,  but  bein^  informed  by  the  agent  of  the  company 
that  they  did  not  check  baggage  until  fifteen  minutes  before  the  train 
left,,  he  left  the  trunk  with  the  agent,  and  at  the  proper  time  called 
for  and  obtained  a  check,  and  went  himself  by  the  same  train.  When 
he  received  the  trunk  again  some  money  and  clothing  had  been  taken 
from  it,  but  it  did  not  appear  whether  it  was  done  while  the  tmnk 
was  lying  at  the  station  or  after  it  left.  It  was  held  that  the  railroad 
company  was  to  be  regarded  as  receiving  the  trunk  as  a  common  car- 
rier when  first  delivered  for  transportation  and  not  for  storage,  and 
that  their  liability  commenced  when  it  was  delivered  to  and  received 
by  the  agent. 

Trunk  Accepted  for  Carriage  on  Next  Morning  Train — Custom.— 
In  Williams  v.  Southern  R.  Co.,  155  N.  Car.  260,  42  R.  R,  R.  105,  65 
Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71  S.  E.  346,  it  is  held  that  if  a  trunk 
was  accepted  by  a  carrier  for  transportation  on  the  following  morn- 
ing, pursuant  to  a  custom,  the  carrier  would  be  liable  as  such  if  the 
trunk  was  lost  before  it  was  forwarded. 

Arrival  of  Train  Late  at  Night — Custom  to  Place  Baggage  in  Bag- 
gage Room  to  Keep  for  Delivery  to  Connecting  Carrier. — Where  a 
passenger  train  arrives  at  a  station  at  a  late  hour  at  night  and  stops 
a  few  hours,  and  it  is  the  custom  of  the  company  upon  whose  train 
baggage  arrives  there,  upon  being  informed  that  it  is  going  on  in 
the  morning  by  the  next  train  over  a  connecting  road,  to  put  it  intA 
its  baggage  room,  and  keep  it  for  delivery  in  the  morning  to  the 
servants  of  the  other  road,  when  requested  to  do  so  by  the  owner, 
its  custody  of  the  baggage  during  the  night  is  that  of  a  common 
carrier,  and  not  of  a  warehouseman.  Ouimit  v.  Hanshaw,  35  Vt.  605, 
84  Am.   Dec.  646. 

Valise  Sent  to  Company's  Office  on  Saturday— Vessel  to  Sail  oo 
Monday — Refusal  to  Sign  Receipt. — A.,  intending  to  take  a  trip  on 
a  steamer  which  was  to  sail  on  Monday,  sent  his  valise  to  the  office 
of  the  steamship  company  on  Saturday,  where  it  was  received  by  the 
company's  agents,  who  declined  to  sign  a  receipt  for  it  On  Monday 
A.  went  to  the  office  in  time  to  have  the  valise  checked  and  inquired 
for  it,  but  it  could  not  be  found.  The  rules  of  the  company  required  a 
ticket  to  be  presented  in  order  to  have  baggage  checked,  and  A. 
presented  such  a  ticket.     It  was  held  that  the  liability  of  defendant 
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was  that  of  a  warehouseman,  and  not  that  of  a  carrier.  Murray  v. 
International  Steamship  Co.,  170  Mass.  166,  48  N.  E.  1093,  64  Am.  St. 
Rep.  290. 

7.  Before  Loaded  on  Cars. 

In  order  for  a  railroad  company's  liability  as  a  common  carrier  of 
freight  to  begin,  it  is  not  necessary  that  the  goods  be  loaded  on  the 
cars  which  are  intended  for  their  transportation  to  the  consignee. 

United  States. — Bulkley  v.  Naumkeag  Steam  Cotton  Co.,  24  How. 
(U.  S.),  386;  The  Oregon,  Deady  (U.  S.),  179,  Fed.  Cas.  No.  10,563. 

Louisiana. — Greenwood  v.  Cooper,  10  La,  Ann.  796. 

Massachusetts. — Fitchburg,  etc.,  R.  Co.  v,  Hanna,  6  Gray  (Mass.), 
539,  66  Am.  Dec.  427;  Merritt  v.  Old  Colony,  etc.,  R.  Co.,  11  Allen 
(Mass.),  80. 

New  York. — London,  etc.,  Co.  v.  Rome,  etc.,  R.  Co.,  68  Hun  598, 
23  N.  Y.  Supp.  231,  144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752. 

England.— Grant  v.  Norway,  2  Eng.  L.  &  Eq.  337,  70  E.  C.  L.  665. 

8.  Live  Stock  Placed  in  Carrier's  Pens  for  Immediate  Transportation. 

A  railroad  company's  liability  as  an  insurer  of  live  stock  commences 
as  soon  as  the  animals  have  been  properly  received  into  its  stock 
pens  for  immediate  transportation. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Godman,  104  Ind.  490,  4  N.  E. 
163. 

Indian  Territory. — Missouri,  etc.,  R.  Co.  v.  Byrne,  3  Ind.  T.  740, 
49  S.  W.  41,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  17. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Stiles,  133  Ky.  786,  32  R.  R. 
R.  231,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  231,  119  S.  W.  786. 

Missouri. — Lackland  v.  Chicago,  etc.,  R.  Co.,  101  Mo.  App.  420, 
11  R.  R.  R.  414,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  414,  74  S.  W.  505; 
Mason  v.  Missouri  Pac.  R.  Co.,  25  Mo.  App.  473;  Pruit  v.  Hannibal, 
etc.,  R.  Co.,  62  Mo.  527. 

Nebraska.— Nelson  v.  Chicago,  etc.,  R.  Co.,  78  Neb.  57,  23  R.  R.  R. 
613,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  613,  110  N.  W.  741. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Jackson  (Tex.  Civ.  App.),  37  S. 
W.  255;  Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex.  270,  15  S.  W.  568,  18  S. 
W.  948. 

Virginia.— Norfolk,  etc.,  R.  Co.  v.  Harman,  91  Va.  601,  22  S.  E.  490, 
44  L.  R.  A.  289,  50  Am.  St.  Rep.  855. 

England.— MoflFatt  v.  Great  Western  R.  Co.,  15  L.  T.  630. 

When  live  stock  is  delivered  to  a  carrier  for  transportation,  its  lia- 
bility commences  when  the  stock  is  delivered  to  it  at  its  stock  pens 
or  warehouses  for  shipment.  Louisville,  etc.,  R.  Co.  v.  Stiles,  133  Ky. 
786,  32  R.  R.  R.  231,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  231,  119  S.  W. 
786. 

A  railroad  company's  liability,  as  a  common  carrier,  for  the  safety 
of  cattle  begins  when  they  are  received  into  its  stock  pens  for  ship- 
ment. Gulf,  etc.,  Ry.  Co.  v.  Trawick,  80  Tex.  270,  15  S.  W.  568,  18 
S.  W.  948. 

45  R  R  R— 46 
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9.  Before  Loaded  on  Cars  ,Wher«  It  Is  Shifxper's  Duty  to  Load. 

And  the  mere  fact  that  it  is  the  shipper's  contract  duty  to  load  the 
freight  on  the  cars  does  not  prevent  the  railroad  company's  liability 
as  an  insurer  from  commencing  before  the  goods  or  live  stock  are  on 
the  cars. 

United  States. — Bulkley  v.  Naumkeag  Steam  Cotton  Co.,  24  How. 
(U.  S.),  386;  The  Bark  Edwin,  1  Sprague  (U.  S.),  477;  The  Oregon, 
Deady  (U.  S.),  179,  Fed.  Cas.  No.  10.553. 

Illinois. — Pennsylvania  Co.  v.  Kenwood  Bridge  Co.,  170  111.  643, 
49  N.  E.  215. 

Louisiana. — Greenwood  v.  Cooper,  10  La.  Ann.  796. 

Massachusetts. — Fitchburg,  etc.,  R.  Co.  v.  Hanna,  6  Gray  (Mass.) 
539,  66  Am.  Dec.  427;  Merritt  v.  Old  Colony,  etc.,  R.  Co.,  11  Allen 
(Mass.),  80. 

New  York. — London,  etc.,  Ins.  Co.  z\  Rome,  etc.,  R.  Co.,  68  Hun 
598,  23  N.  Y.  Supp.  231,  144  N.  Y.  200,  39  N.  E.  79,  43  .\m.  St.  Rep.  752. 

Heavy  Freight — Duty  to  Load  Freight  in  Freight  House  upon  Cin 
— Rule. — An  established  rule  of  defendant  railroad  company  required 
all  shippers  of  hay,  straw,  or  other  heavy  freight,  to  unload  it  from 
the  vehicles  upon  which  it  was  delivered  into  the  freight  house  at  the 
station  in  question,  when  delivered  there,  and  afterwards  to  load  it 
upon  cars  funished  by  defendant.  The  goods  in  suit  consisted  of  hay 
and  straw.  It  was  held  that  if  this  rule  was  of  any  binding  force,  it 
at  most  only  required  shippers  of  the  specified  kinds  of  freight  to 
furnish  the  necessary  help  to  load  the  freight,  and  that  it  did  not 
change  the  company's  relation  to  property  delivered  to  and  accepted 
by  it  for  the  sole  purpose  of  being  carried  over  its  road.  London, 
etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co.  68  Hun  598,  23  N.  Y.  Supp.  231, 
144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752. 

Lack  of  Cars — Long  Storage — Duty  to  Load  Cars  When  Furnished 

— The  rule,  that  the  liability  of  a  common  carrier,  as  such,  begins 
when  goods  are  delivered  to  it,  at  the  place  appointed  or  provided 
for  their  reception,  in  a  fit  and  proper  condition  and  ready  for  imme- 
diate transportation,  applies  to  a  railroad  company  to  whom  property 
has  been  delivered  and  by  whom  it  has  been  accepted  at  one  of  its 
stations  for  immediate  transportation,  although  it  may  not  be  able  to 
promptly  transport  it,  and  there  may  be  a  long  storage  of  it  until 
cars  can  be  furnished;  and  this,  although  by  agreement  of  the  parties 
it  is  the  duty  of  the  shipper  to  load  it  on  the  cars  when  furnisheJ. 
London,  etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co.,  68  Hun  598,  23  N.  Y. 
Supp.  231,  144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752. 

10.  Cotton  in  Custody  of  Compress  Company  After  Issuance  of  Bills 

of  Lading  by  Railroad. 

Custom  or  special  contract  may  render  a  railroad  company  liable 
as  a  common  carrier  for  cotton  which  has  never  been  in  its  posses- 
sion, but  is  in  the  possession,  and  under  the  control  of  a  compress 
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company,  but  for  which  the  railroad  has  issued  bills  of  lading  in  ex- 
change for  the  compress  company's  receipts. 

United  States.— Arthur  v.  Texas,  etc.,  R.  Co.  (U.  S.),  23  R.  R.  R. 
583,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  583,  27  Sup.  Ct.  Rep.  338;  Marine 
Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co.  (C.  C),  41  Fed.  Rep.  643,  43  Am.  & 
Eng.  R.  Cas.  79. 

Tennessee. — Deming  v.  Merchants'  Cotton  Press,  etc.,  Co.,  90  Tenn. 
306,  17  S.  W.  89. 

Texas. — Missouri,  etc.,  Ry.  Co.  v.  Union  Ins,  Co.  (Tex.  Civ.  App.), 
39  S.  W.  975;  Amory  Mfg.  Co.  v.  Gulf,  etc.,  Ry.  Co.,  89  Tex.  419, 
37  S.  W.  856,  59  Am.  St.  Rep.  65;  Missouri  Pac.  R,  Co.  v.  Douglas, 
2  Tex.  App.  Civ.  Cas.,  §  28,  16  Am.  &  Eng.  R.  Cas.  98. 

Compression  at  Railroad's  Convenience  and  Cost — Fire  While 
Awaiting  Compression — Negligence  of  Employees  of  Compress  Com- 
pany.— In  Arthur  v.  Texas,  etc.,  R.  Co.  (U.  S.),  23  R.  R.  R.  583,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  583,  27  Sup.  Ct.  Rep.  388,  it  is  held  that  a 
carrier  which  issues  bills  of  lading  to  a  shipper  in  return  for  receipts 
given  by  a  compress  company  for  cotton  in  the  latter's  custody  is 
liable  for  loss  by  fire  due  to  the  negligence  of  the  servants  of  the 
compress  company  in  caring  for  the  cotton  while  awaiting  the  com- 
pression and  loading,  which  the  railroad  company  had  ordered  done 
for  its  own  convenience  and  at  its  own  cost,  where  such  company,  if 
it  did  not  regard  the  presentation  of  the  receipt  as  a  tender  of  the  cot- 
ton, or  if  it  were  not  a  valid  tender,  could,  notwithstanding  the  rules 
of  the  Texas  state  railroad  commission  as  well  as  its  own  rules,  have 
refused  to  sign  the  bills  of  lading. 

Custom  to  Exchange  Bills  of  Lading  for  Warehouse  Receipts  of 
Compress  Company — Excessive  Accumulation  of  Cotton  in  Street — 
Liability. — In  Marine  Ins.  Co.  v.  St.  Louis,  etc.,  Ry.  Co.  (C.  C.),  41 
Fed.  Rep.  643,  43  Am.  &  Eng.  R.  Cas.  79,  it  is  held  that  a  railroad 
company  contracting  to  remove  cotton  received  by  a  compressing 
company,  from  its  warehouse  where  it  was  received,  to  its  compress- 
ing mill,  is  liable  for  damage  occasioned  by  a  nuisance  resulting  from 
the  accumulation  of  the  cotton  in  a  public  street  owing  to  its  failure 
to  remove  the  same,  especially  when  it  had  been  accustomed  to  take 
up  the  warehouse  receipts  of  that  company  and  issue  bills  of  lading 
for  cotton  covered  thereby,  reserving  the  right  to  have  it  compressed, 
as  in  the  former  case  it  would  assist  continuance  of  the  nuisance,  and 
in  the  latter  would,  as  a  common  carrier,  permit  the  accumulation  of 
dangerous  material,  which  it  was  bound  to  transport  promptly. 

Warehouseman  Authorized  by  Railroad  to  Receive  Cotton  for  It 
for  Compression  for  Shipment — A  railroad  company's  liability,  as  a 
common  carrier,  for  cotton  begins  upon  its  delivery  to  a  warehouse- 
man for  compression  for  shipment,  where  by  contract,  express  or  im- 
plied, the  carrier  has  authorized  the  warehouseman  to  receive  cotton 
for  it,  at  the  warehouse,  and  give  receipts  therefor  to  owners,  and 
to  issue  it  for  the  railroad's  benefit,  and  to  hold  and  compress  it  for 
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shipment  by  the  railroad  company,  the  latter  issuing  bills  of  lading 
to  owners  before  taking  actual  custody  of  the  cotton;  upon  presenta- 
tion of  the  warehouseman's  receipts.  Deming  &  Co.  v.  Merchant's 
Cotton  Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W.  89. 

Custom  to  Treat  Cotton  as  under  Railroad's  Control  from  Issiosce 
of  Bill  of  Lading. — The  liability  of  a  railroad  company,  as  a  common 
carrier,  for  cotton  burned  while  in  the  actual  possession  of  a  com- 
press company  to  which  it  has  been  delivered  for  compression  and 
subsequent  shipment,  and  for  which  the  carrier  has  issued  bills  of 
lading  to  the  shipper,  may  be  established  by  custom  of  dealing  be- 
tween the  parties,  whereby  the  property  is  treated  as  under  the  con- 
trol of  the  railroad  company  from  the  time  it  issues  such  bills  of 
lading.  Missouri,  etc.,  Ry.  Co.  v.  Union  Ins.  Co.  (Tex.  Civ,  App.^. 
39  S.  W.  975. 

Cotton  on  Platform  of  Compress  Company^— Fire— Bill  of  Lading  - 
Limiting  Liability.— In  Amory  Mfg.  Co.  v.  Gulf,  etc.,  R.  Co.,  89  Tex. 
419,  37  S.  W.  856,  59  Am.  St.  Rep.  65,  it  appeared  that  cotton  on  the 
platform  of  a  compress  company  near  defendant's  railroad  track  was 
destroyed  by  fire;  that  while  it  was  on  the  platform  the  railroad 
company  executed  a  bill  of  lading  binding  itself  to  transport  the  cot- 
ton to  M.,  N.  H.,  and  exempting  itself  from  liability  for  its  loss  or 
damage  while  "in  transit  *  *  *,  at  depot  or  place  of  trans-shipment." 
It  was  held  that  the  railroad  was  liable,  as  a  common  carrier,  for 
the  loss  of  the  cotton. 

Compress  Company  Independent  of  Railroad — Cost  of  Compres- 
sion Included  in  Clutfge  for  Carriage— Fire. — But  in  H.  L.  Edwards 
&  Co.  V.  Texas  Mid.  R.  Co.  (Tex.  Civ.  App.),  81  S.  W.  800,  it  is  held 
that  there  can  be  no  recovery  against  a  railroad  company,  as  a  com- 
mon carrier,  for  loss  of  cotton  destroyed  by  fire,  while  it  was  not 
in  the  possession  or  control  of  the  railroad,  but  in  the  possession  and 
control  of  a  compress  company,  which  was  independent  of  the  rail- 
road company,  though  the  cost  of  compression  was  included  in  the 
charge  for  transportation  and  paid  by  the  railroad. 

Bills  of  Lading  Exchanged  for  Compress  Company's  Receipts^ 
Contract  to  Pay  Compress  Charged—Liability  for  Negligence  of  Com- 
press Company. — And  a  railroad  'company  did  not  become  liable  for 
an  injury  to  cotton  caused  by  the  negligence  of  a  compress  company, 
exercising  an  independent  employment  in  the  handling  of  the  cotton, 
by  reason  merely  of  the  fact  that  the  railroad  company  had  taken 
up  the  compress  company's  receipts  for  cotton  received  for  com- 
pression and  issued  bills  of  lading  therefor  to  the  owners  of  the  cot- 
ton, and  had  agreed  to  pay  the  compress  company's  charges  for  com- 
pression. Martin  v.  St.  Louis,  etc.,  R.  Co.,  55  Ark.  510,  19  S.  W.  314. 
56  Am.  &  Eng.  R.  Cas.  112. 

Bills  of  Lading  Issued  Merely  for  Convenience  of  Both  Parties- 
Liability  to  Innocent  Assignee. — So  if  a  railroad  company,  for  its 
own   convenience  and   the   convenience   of   its  customers,   is  in  the 
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habit  of  issuing  bills  of  lading  for  cotton  delivered  to  a  compress 
company,  to  be  compressed  before  actual  delivery  to  the  railroad 
company,  with  no  intention  on  the  part  of  carrier  that  its  liability 
attach  before  delivery  on  its  cars,  and  the  cotton  is  destroyed  by 
fire  while  in  the  hands  of  the  compress  company,  the  railroad  is  not 
liable  for  the  loss,  to  an  assignee  of  the  bill  of  lading  without  no- 
tice of  the  agreement  and  course  of  dealing  between  the  shipper  and 
the  carrier.  Missouri  Pac.  R.  Co.  v,  McFadden,  154  U.  S.  155,  38  L. 
Ed.  944,  14  S.  Ct.  990. 

Possession  of  Cotton  Not  So  Charged  by  Issuance  of  Bills  of  Lad- 
ing as  to  Void  Insurance  Policy. — And  in  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  10  S.  Ct.  365,  it  appeared  that  an 
insurance  company  issued  a  policy  of  insurance  to  plaintiff,  a  cot- 
ton compress  company,  on  "cotton  in  bales,  held  by  them  in  trust  or 
on  commission,"  and  situated  in  specified  places.  The  cotton  was  de- 
stroyed by  fire  in  those  places.  The  plaintiff  received  cotton  for 
compression,  and  issued  receipts  to  the  depositors,  which  said  "not 
responsible  for  any  loss  by  fire."  The  holders  of  the  receipts  ex- 
changed them  with  one  or  the  other  of  two  railroad  companies  for 
bills  of  lading  of  the  cotton.  On  issuing  the  bills  of  lading  the  rail- 
road companies  notified  the  plaintiff  of  their  issue,  and  ordered  it 
to  compress  the  cotton.  It  was  burned  while  in  the  hands  of  plain- 
tiff for  compression,  after  such  bills  of  lading  were  issued.  It  was 
held  that  the  issuing  of  the  bills  of  lading  did  not  effect  such  a 
change  in  the  possession  of  the  cotton  as  to  avoid  the  policy,  under 
a  provision  in  it  making  void,  "if  any  change  take  place  in  the  pos- 
session of  the  subject  of  insurance." 

Contract  with  Compress  Company  to  Transport  All  Cotton  Brought 
to  Its  Warehouse— Fire — Liability  for  Loss  of  Portion  of  Cotton  for 
Which  Railroad  Has  Given  No  Bills  of  Lading. — In  St.  Louis,  etc.» 
Ry.  Co.  V,  Commercial  Union  Ins.  Co.,  139  U.  S.  223,  35  L.Ed.  154,  it 
is  held  that  a  railroad  company  which  has  contracted  with  a  com- 
press company  to  receive  and  transport  all  cotton  brought  by  its 
owners  to  the  warehouse  of  that  company,  and  neglects  to  do  so,  by 
reason  of  which,  and  of  the  consequent  accumulation  of  cotton  at 
the  warehouse,  so  large  a  mass  of  cotton  is  piled  and  kept  by  the 
compress  company  in  the  adjoining  street,  as,  from  the  danger  of 
taking  fire,  to  become  a  public  nuisance,  and  is  there  destroyed  by 
fire  from  an  unknown  cause,  is  not  responsible  for  the  loss  to  own- 
ers of  part  of  such  cotton,  for  which  it  has  given  no  bills  of  lading, 
if  it  has  in  fact  assumed  no  custody  or  control  of  any  of  the  cotton, 
or  of  the  place  where  it  was  kept  before  it  was  put  upon  the  cars, 
although  it  has,  as  a  matter  of  convenience,  given  to  the  owners  of 
other  parts  of  such  cotton  bills  of  lading  in  exchange  for  the  ware- 
house receipts  of  the  compress  company,  and  although  it  is  pro- 
hibited by  statute,  under  a  penalty,  from  issuing  bills  of  lading  ex- 
cept for  goods  actually  received  into  its  possession. 
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11.   Reasonable  Time  for  Delivery  to  Carrier   before   Departure  of 

Train  Is  Question  for  Jury. 

See  the  following  cases  in  this  section. 

Contract  Silent — Reasonable  Time  after  Ship  Is  Ready  to  Receive. 

— In  contracts  of  affreightment  which  do  not  stipulate  as  to  a  time 
for  delivery,  the  merchant  or  shipper  is  entitled  to  a  reasonable  time, 
after  the  ship  or  other  vessel  is  ready  to  receive  on  board  the  goods, 
to  make  a  delivery  of  the  same.  Williamson  v.  Dolsen  &  Son,  15 
La.  Ann.  94. 

Trunk  Deposited  in  Baggage  Room  at  Night  for  Morning  Train.* 
Where  plaintiff,  who  intended  to  take  a  morning  train,  had  his  trunk 
conveyed  the  night  before  to  defendant's  baggage  room,  while  de- 
fendant's baggage  agent  was  on  duty,  it  could  not  be  said  as  a  mat- 
ter of  law  that  the  trunk  was  deposited  at  the  baggage  room  an  un- 
reasonable time  before  the  departure  of  the  train.  Cone  v.  Southern 
Railway,  85  S.  Car.  524,  36  R.  R.  R.  179,  59  Am.  &  Eng.  R.  Cas.,  X. 
S.,  179,  67  S.  E.  779. 

12.  Before  Issuance  of  Bill  of  Lading. 

The  fact  that  the  bill  of  lading  has  not  been  issued  does  not  pre- 
vent a  railroad's  liability  as  a  common  carrier  of  freight  from  begin- 
ning. 

United  Stetes.— Brower  v.  The  Water  Witch,  4  Fed.  Cas.  No.  1, 
1971;  Snow  v.  Carruth,  Fed.  Cas.  No.  13,144;  Citizens'  Bank  v,  Nan- 
tucket Steamboat  Co.,  2  Story  16,  Fed,  Cas.  No.  2,730. 

Alabama.— Alabama,  Mid.  R.  Co.  v.  Darby,  119  Ala.  531,  24  So.  713: 
Montgomery,  etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49  Am.  Rep.  54,  18  Am. 
&  Eng.  R.  Cas.  512. 

Arkansas. — Garner  v.  St.  Louis,  etc..  Railway,  79  Ark.  353,  25  R.  R- 
R.  527,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  527,  96  S.  W.  187:  Pine  Bluff, 
etc.,  R.  Co.  V.  McKenzie,  75  Ark.  100,  16  R.  R.  R.  50,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  50,  86  S.  W.  834;  St.  Louis,  etc.,  Ry.  Co.  v.  Burrow  k 
Co.,  89  Ark.  178,  33  R.  R.  R.  754,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  754. 
116  S.  W.  198;  St.  Louis,  etc.,  R.  Co.  v.  Murphy,  60  Ark.  333,  30  S.  W. 
419;  St.  Louis,  etc.,  R.  Co.  v.  Neel,  56  Ark  279,  19  S.  W.  963. 

Illinois.— Illinois  Cent.  R.  Co.  v,  Smyser,  38  111.  354;  Toledo,  etc., 
R.  Co.  V,  Gilvin,  81  111.  511;  Cleveland,  etc.,  R.  Co.  v.  Wilson.  99  HL 
App.  367. 

Iowa.— Aiken  r.  Chicago,  etc.,  R.  Co.,  68  Iowa  363,  27  N.  W.  281. 
25  Am.  &  Eng.  R.  Cas.  377. 

Michigan.— Meloche  v.  Chicago  etc.,  R.  Co.,  116  Mich.  69,  74  N.  W. 
301.  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  82. 

Missouri.— Landes  v.  Pacific  R.  Co.,  50  Mo.  346. 

New  York.— Coyle  v.  Western  R.  Corp.,  47  Barb.  (N.  Y.).  152: 
Salinger  v,  Simmons,  8  Abb.  Pr.  (N.  S.)  409,  57  Barb.  (N.  Y.),  513; 
Lakeman  v.  Grinnell,  18  N.  Y.  Super.  Ct.  625;  Packard  v.  Getman,  6 
Cow.  (N.  Y.)  757;  Rubens  v.  Ludgate  Hill  Steamship  Co.,  65  Han 
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625,  20  N.  Y.  Supp.  481;  Gragin  v.  New  York  Cent  R.  Co.,  51  N.  Y. 
63;  Shelton  t/.  Merchants'  Dispatch  Trans.  Co.,  36  N.  Y.  Sup'r  Ct.  527; 
Grosvenor  v.  New  York  Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb.  Pr.  N.  S. 
345. 

North  Carolina.— Berry  v.  Southern  R.  Co.,  122  N.  Car.  1002,  30  S. 
E.  14. 

Texas. — East  Line,  etc.,  R.  Co.  v.  Hall,  64  Tex.  615;  International, 
etc.,  R.  Co.  V.  Dimmit  County,  etc.,  Co.,  5  Tex.  Civ.  App.  186,  23  S. 
W.  754;  Forth  Worth,  etc.,  R.  Co.  v,  Martin,  12  Tex.  Civ.  App.  464, 
35  S.  W.  21;  Gulf,  etc.,  R.  Co.  v.  Compton  (Tex.  Civ.  App.),  38  S.  W. 
220;  Martin  v.  Fqrt  Worth,  etc.,  R.  Co.,  3  Tex.  Civ.  App.  556,  22  S.  W. 
1007;  Missouri,  etc.,  Ry.  Co.  v.  Beard,  34  Tex.  Civ.  App.  188,  78  S.  W. 
253;  New  York,  etc.,  Co.  v.  Weiss  (Tex.  Civ.  App.),  47  S.  W.  674. 

Washington.— Roy  v.  Griffin,  26  Wash.  106,  66  Pac.  120. 

England.— Parker  v.  Great  Western  R.  Co.,  7  M.  &  G.  253,  7  Scott 
N.  R.  835,  8  Jur.  194,  13  L.  J.  C.  P.  105,  3  Railw.  Cas.  563,  1  Ry.  &  C. 
T.  Cas.  15. 

A  carrier's  liability  begins  when  it  receives  freight,  and  does  not  de- 
pend upon  issuance  of  a  bill  of  lading.  St.  Louis,  etc.,  R.  Co.  v. 
Burrow  &  Co.,  89  Ark.  178,  33  R.  R.  R.  754,  56  Am.  &  Eng.  R.  Cas., 
N.  S.,  754,  116  S.  W.  198. 

Failure  to  Furnish  Cars — Parol  Contract — Effect  of  Not  Signing 
Bill  of  Lading. — A  parol  contract  by  which  a  railroad  company  agrees 
to  receive  cattle  on  its  cars  for  transportation  on  a  certain  day  and 
which  is  violated  by  not  having  the  cars  as  agreed  on,  may  be  made 
the  basis  of  recovery  against  the  company  for  all  damages  caused 
thereby;  and  it  cannot  be  claimed  that  its  liability  did  not  attach  un- 
til the  signing  of  a  bill  of  lading  for  the  cattle,  which  were  delivered 
on  a  subsequent  day,  and  after  such  violation  of  the  contract  by  the 
carrier.  The  liability  of  the  company  was  for  a  breach  of  contract, 
which  made  delivery  impossible.  Texas,  etc.,  R.  Co.  v.  Nicholson,  61 
Tex.  491. 

Custom  to  Move  Car  from  Sidetrack  When  Loaded,  before  Issu- 
ing Bill  of  Lading. — Where  the  custom  of  a  railroad  company  was, 
requested,  to  place  an  empty  car  upon  its  sidetrack  at  a  flag  station 
to  be  loaded  with  cotton,  and,  when  loaded,  to  remove  the  car,  and 
subsequently  issue  a  receipt  and  bill  of  lading,  the  railway  company 
is  liable  for  the  loss  of  cotton  so  loaded,  if  notice  had  been  given  by 
the  shipper  of  its  destination,  and  that  it  was  ready  for  removal,  and 
nothing  remained  to  be  done  by  him  before  shipment,  although  no 
receipt  or  bill  of  lading  had  been  given  for  the  cotton,  and  the  name 
of  the  consignee  had  not  been  furnished  to  the  carrier.  St.  Louis, 
etc.,  R.  Co.  V.  Murphy,  60  Ark.  333,  30  S.  W.  419. 

Deposited  at  Five  O'clock  P.  M. — Promise  to  Issue  Bill  of  Lading 
Next  Day. — In  Gulf,  etc.,  R.  Co.  v.  Compton  (Tex.  Civ.  App.),  38  S. 
W.  220,  it  appeared  that  plaintiff  delivered  a  wagon  to  defendant  rail- 
road for  shipment  after  5  o'clock  p.  m.    The  shipping  clerk  had  left, 


728        Vol  45  R  R  R— Voi,  68  Am  &  Eng  R  Cas  N  S 

Note 

but  the  wagon  was  received  for  immediate  transportation  by  its  de- 
pot employees,  and  plaintiff  was  informed  that  the  bill  of  lading 
would  be  made  out  the  next  day.  It  was  held  that  the  relation  of 
common  carrier  was  assumed  by  defendant. 

Failure  to  Count,  Tally,  Boc^  or  Receipt  for.— The  plaintiff  de- 
livered a  quantity  of  beer  barrels  at  one  of  defendant's  freight  houses 
at  A.  for  transportation  to  B.,  directed  to  a  person  in  that  city.  Plain- 
tiff had  been  in  the  habit  on  former  occasions  of  sending  receipts  for 
barrels,  for  defendant  to  sign,  which  was  not  done  on  this  occasion. 
It  was  the  duty  and  practice  of  defendant's  receiving  and  shipping 
cl^rk,  on  being  notiHed  of  the  delivery  of  goods  for  transportation, 
to  correct  tally  and  check  them,  and  hand  his  account  to  the  book- 
keeper, to  be  entered  into  a  book,  from  which  goods  were  shipped. 
No  goods  were  shipped  unless  receipted.  The  barrels  in  question 
were  not  tallied,  counted,  booked  or  receipted,  nor  did  plaintiff  ask 
to  have  them  counted,  tallied,  etc.,  but  the  barrels  were  delivered  to 
the  carrier  at  the  usual  place  for  transacting  such  business  and  re- 
ceived by  persons  in  the  employ  of  defendant,  and  defendant's  agent 
was  present  when  a  portion  of  the  property  was  delivered,  and  di- 
rected where  it  should  be  put.  The  barrels  were  accidently  destroyed 
by  fire  on  the  same  evening  they  were  delivered,  and  while  in  de- 
fendant's possession,  in  its  freight  house.  It  was  held  that  defend- 
ant was  liable,  as  a  common  carrier,  for  the  value  of  the  barrels. 
Coyle  V.  Western  R.  Corp.,  47  Barb.  (N.  Y.),  152. 

Custom  to  Deposit  Cotton  on  Depot  Platform  before  Issue  of  Bill 
of  Lading. — Plaintiff,  having  a  verbal  agreement  with  a  railroad  com- 
pany for  the  shipment  of  cotton,  delivered  it  for  shipment  by  placing 
it  upon  its  depot  platform,  within  the  knowledge  of  the  company's 
agent,  as  was  the  custom  of  delivery  at  such  depot;  and,  before  a 
bill  of  lading  was  given,  the  cotton  was  destroyed  by  a  fire,  caused  by 
matches  being  ignited  on  the  platform  by  small  boys  allowed  to  play 
there.  It  was  held  that  the  company  was  liable  as  common  carriers 
for  the  loss.  Fort  Worth,  etc.,  R.  Co.  v.  Martin,  12  Tex.  Civ.  App. 
464,  35  S.  W.  21. 

Loaded  Car  on  Siding— Failure  of  Shipper  to  Make  out  Bill  of  Lad- 
ing for  Agent's  Signature^Fire.— But  where  though  a  car  was  loaded 
and  standing  at  the  shipper's  warehouse  on  a  siding  constructed  for 
its  convenience,  the  shipper  had  not  made  out  a  bill  of  lading  and 
presented  it  to  the  carrier's  agent  to  be  signed,  though  ample  time 
had  elapsed  after  the  car  was  loaded  for  the  shipper  to  do  so,  there 
was  no  constructive  delivery  of  the  car  to  the  carrier,  so  as  to  make 
it  liable  for  the  goods  on  its  destruction  by  fire.  American  Lead  Pen- 
cil Co.  V.  Nashville,  etc.,  Railway,  124  Tenn.  57.  40  R.  R.  R.  202,  63 
Am.  &  Eng.  R.  Cas„  X.  S.,  202,  134  S.  W.  613. 

13.   Baggage— Before  Purchase  of  Passenger's  Ticket 

And  a  carrier's  liability  as  an  insurer  of  a  passenger's  baggage  may 
commence  before  the  purchase  of  a  ticket. 
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Connecticut. — Hickox  v.  Navgatuck  R.  Co.,  31  Conn.  281. 

Indiana.— Lake  Shore,  etc.,  R.  Co.  v,  Foster,  104  Ind.  293,  4  N.  £. 
20,  54  Am.  Rep.  319. 

lonva. — Green  v.  Milwaukee,  etc.,  R.  Co.,  41  Iowa,  410. 

Mississippi. — Coifee  v.  Louisville,  etc.,  R.  Co.,  76  Miss.  569,  25  So. 
157,  45  L.  R.  A.  112,  71  Am.  St.  Rep.  535. 

South  Carolina^— Cone  v.  Southern  Railway,  85  S.  Car.  524,  30  R.  R. 
R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  179,  67  S.  E.  779. 

England. — Lovell  v.  London,  etc.,  R.  Co.,  45  L.  J.  Q.  B.  476,  34  L. 
T.  127,  24  W.  R.  394,  6  R.  &  C.  T.  Cas.  LXIX,  3  R.  &  C.  T.  Cas.  XX. 

The  liability  of  a  carrier  for  baggage  may  arise  before  the  pur- 
chase of  a  ticket  or  demand  for  a  check  to  one  intending  to  become 
a  passenger,  who  has  his  baggage  placed  at  the  proper  place  on  the 
station  premises  within  a  reasonable  time  before  the  departure  of  the 
train  upon  which  the  prospective  passenger  intends  to  ride.  Cone 
V.  Southern  Railway,  85  S.  Car.  524,  36  R.  R.  R.  179,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  179,  67  S.  E.  779. 

Baggage  Accepted  before  Purchase  of  Ticket — Rule. — In  Lake 
Shore,  etc.,  R.  Co.  v.  Foster,  104  Ind.  293,  4  N.  E.  20,  54  Am.  Rep. 
319,  it  is  held  that  a  rule  of  a  railroad  company  that  a  person  intend- 
ing to  become  a  passenger  shall  purchase  a  ticket  or  pay  fare  before 
the  company  receives  and  becomes  responsible  for  his  baggage,  is  a 
reasonable  regulation,  but  if  no  such  rule  is  adopted,  or,  being 
adopted,  is  not  observed  by  its  agents,  or,  if  notwithstanding  such 
rule,  a  trunk  is  received  as  baggage,  trusting  to  the  honesty  of  the 
owner  to  purchase  a  ticket  or  passage  upon  the  train  upon  which  the 
trunk  is  to  go,  the  company  will  be  liable,  as  a  common  carrier,  for 
its  loss  to  the  owner  who  has  acted  in  good  faith,  whether  such  loss 
occurred  before  or  after  the  arrival  and  departure  of  the  train,  or  be- 
fore or  after  the  purchase  of  a  ticket  or  the  payment  of  fare. 

Rule  Requiring  Prior  Purchase  of  Ticket — ^Validity. — A  rule  that  a 
baggage  master  shall  not  receive  baggage  into  the  baggage  room 
until  a  ticket  shall  have  been  procured  is  unreasonable  and  void. 
Coffee  V.  Louisville,  etc.,  R.  Co.,  76  Miss.  569,  25  So.  157,  45  L.  R.  A. 
112,  71  Am.  St.  Rep.  535. 

Luggage  Received  by  Porter  at  Entrance  of  Station,  to  Label  and 
Put  on  Train. — ^When  a  porter  receives  luggage  at  the  entrance  of  a 
station  for  the  purpose  of  labelling  it  and  putting  it  in  a  train,  he 
receives  it  as  agent  of  the  company,  and  the  company  is  liable  for  its 
safety,  although  the  passenger  has  not  yet  taken  a  ticket.  Lovell  v, 
London,  etc.,  R.  Co.,  45  L.  J.  Q.  B.  476,  34  L.  T.  127,  24  W.  R.  394, 
6  R.  &  C.  T.  Cas.  LXIX,  3  R.  &  C.  T.  Cas.  XX. 

Leaving  Bag  with  Railroad  Porter — Forty  Minutes  before  Tra'n 
Time. — The  wife  of  the  plaintiff  arrived  at  a  station  on  defendant's 
railroad  forty  minutes  before  the  time  at  which  the  train  by  which 
she  intended  to  travel  was  to  start.  She  had  a  bag  and  two  other 
articles  of  luggage,  which  a  porter  took  into  the  station.     She  saw 


730        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Note 

the  two  labelled,  and  told  the  porter  she  wished  the  bag  to  be  put  in 
the  train  with  her,  and  asked  if  it  would  be  safe  to  leave  it  with  him. 
He  replied  that  it  would  be  safe,  and  she  then  went  to  meet  her  hus- 
band and  get  a  ticket.  They  returned  together  in  ten  minutes  and 
found  the  two  labelled  articles  had  been  put  in  the  van,  but  the  bag 
was  not  forthcoming.  It  was  held  that  there  was  evidence  to  warrant 
the  trial  judge  in  finding  that  the  bag  was  intrusted  to  the  porter  for 
the  purpose  of  the  transit,  and  not  to  be  taken  charge  of  while  the 
journey  was  suspended,  and  that  he  was  acting  within  the  scope  of 
his  authority  in  taking  charge  of  it.  Bunch  v.  Great  Western  R.  Co. 
17  Q.  B.  D.  215,  55  L.  J.  Q.  B.  525,  5  R.  &  C.  T.  Cas.  VIII. 

14.  When  Something  Remains  to  Be  Done  by  Shipper. 

As  long  as  there  remains  something  to  be  done  by  the  shipper  be- 
fore the  entire  control  of  the  freight  is  surrendered  to  the  carrier, 
the  latter's  liability  as  a  common  carrier  does  not  begin. 

United  States.— St.  Louis,  etc.,  R,  Co.  v.  Knight,  122  U.  S.  79,  30  L 
Ed.  1077,  7  S.  Ct.  1132. 

Alabama. — St.  Louis,  etc.,  R.  Co.  zf.  Cavander,  170  Ala.  601,  39 
R.  R.  R.  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338,  54  So.  54. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v.  Hunter,  42  Ark.  200,  18  Am. 
&  Eng.  R.  Cas.  527;  St.  Louis,  etc.,  Ry.  Co.  v.  Murphy,  60  Ark.  333, 
30  S.  W.  419;  Kansas  City,  etc.,  R.  Co.  v.  Barnett,  69  Ark.  150,  61  S. 
W.  919. 

Delaware. — Reed  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst  (Del.),  176. 

District  of  Columbia.— Bowie  v.  Baltimore,  etc.,  R.  Co.,  1  McAr- 
thur  (D.  C),  94. 

Georgia.— Dixon  v.  Central,  etc.,  R.  Co.,  110  Ga.  173,  35  S.  E.  369; 
Wilson  V,  Atlanta,  etc.,  R.  Co.,  82  Ga.  386,  9  S.  E.  1076. 

Illinois.~Grand  Tower  Mfg.,  etc.,  Co.  v.  Ullman,  89  111.  244;  St 
Louis,  etc.,  R.  Co.  v.  Montgomery,  39  111.  335;  Toledo,  etc.,  R.  Co.  v. 
Gilvin,  81  111.  511;  Illinois  Cent.  R.  Co.  v,  Smyser,  38  111.  354. 

Iowa. — Van  Gilder  v.  Chicago,  etc.,  R.  Co.,  44  Iowa,  548. 

Kansas. — Missouri  Pac.  R.  Co.  v.  Riggs,  10  Kan.  App.  578,  62 
Pac.  712. 

Massachusetts.- Judson  v.  Western  R.  Corp.,  86  Mass.  520;  Watts 
V.  Boston,  etc.,  Corp.,  106  Mass.  466. 

Michigan.— Stapleton  v.  Grand  Trunk  Ry.  Co.,  133  Mich.  187.  9 
R.  R.  R.  332,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  94  N.  W.  739. 

Nebraska.— Burrowes  v.  Chicago,  etc.,  R.  Co.  (Neb.),  35  R.  R.  R- 
373,  58  Am.  &  Eng  R.  Cas.,  N.  S.,  373,  123  N.  W.  1028. 

New  Hampshire.— Barter  &  Co.  v.  Wheeler,  49  X.  H,  9,  6  Am. 
Rep.  434;  Elkins  v.  Boston,  etc.,  R.  Co.,  23  N.  H.  275;  Moses  v.  Bos- 
ton, etc.,  R.  Co.,  24  N.  H.  71. 

New  York.— Spade  r.  Hudson  River  R.  Co.,  16  Barb.  (N.  Y.),  383; 
London,  etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co.,  68  Hun  598,  23  N.  V. 
Supp.  231.  144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752;  O'NeiU  r. 
New  York,  etc ,  R.  Co.,  60  N.  Y.  138,  10  Am.  R.  Rep.  121. 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        731 

Note 

North  Carolina. — Basnight  v.  Atlantic,  etc.,  R.  Co.,  Ill  N.  Car.  592, 
16  S.  E.  323;  Summer  v,  Charlotte,  etc.,  R.  Co.,  78  N.*  Car.  289; 
Berry  v.  Southern  R.  Co.,  122  N.  Car.  1002,  30  S.  E.  14. 

Ohio,— Pittsburgh,  etc.,  R.  Co.  v.  Barrett,  36  Ohio  St.  448. 

Tennessee. — American  Lead  Pencil  Co.  v,  Nashville,  etc.,  Railway, 
124  Tenn.  57,  40  R.  R.  R.  202,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  202,  134 
S.  W.  613. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Beard,  34  Tex.  Civ.  App.  188,  78 
S.  W.  253. 

Wisconsin. — Schmidt  v.  Chicago,  etc.,  R.  Co.,  90  Wis.  504,  63  N. 
W.  1057. 

If  something  remains  to  be  done  by  the  shipper  after  the  goods 
are  delivered  to  the  carrier's  agent,  before  they  are  ready  to  be 
transported,  the  carrier  does  not  become  liable,  as  a  common  car- 
rier, until  they  are  ready  for  shipment.  American  Lead  Pencil  Co. 
z\  Nashville,  etc.,  Railway,  124  Tenn.  57,  40  R.  R.  R.  202,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  202,  134  S.  W.  613. 

Awaiting  Orders. — If  the  same  company  is  both  a  common  carrier 
and  a  warehouseman,  and  goods  are  delivered  to  it  to  be  transported 
when  it  has  orders  from  the  owner,  its  liability  in  the  mean  time  is 
that  of  a  warehouseman,  and  not  that  of  a  common  carrier.  St. 
Louis,  etc.,  R.  Co.  v.  Montgomery,  39  III.  335. 

In  Warehouse  Awaiting  Orders. — A  railroad  company  is  not  liable 
as  common  carrier  for  property  deposited  in  its  warehouse,  to  await 
orders  from  the  owner  for  its  transportation.  Michigan  Southern, 
etc.,  Co.  V.  Shurtz,  7  Mich.  515. 

Absence  of  Direction  as  to  Destination. — Where  a  common  carrier 
receives  goods  and  something  remains  to  be  done  before  they  can 
be  transported,  as  when  they  are  delivered  to  the  carrier  without  in- 
structions as  to  their  destination,  or  to  await  orders  or  until  charges 
for  transportation  are  paid  the  responsibility  of  the  carrier  is  not 
that  of  an  insurer,  but  that  of  a  warehouseman,  who  is  held  to  only 
ordinary  care  for  their  safety.  St.  Louis,  etc.,  R.  Co.  v.  Cavander, 
170  Ala.  601,  39  R.  R.  R.  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338,  54 
So.  54. 

Request  for  Opportunity  to  See  Vendee  of  Hay  on  Cars. — Where 
a  shipper  delivered  to  a  railroad  company,  for  transportation,  a  quan- 
tity of  hay,  which  was  placed  on  platform  cars,  and,  the  next  day, 
when  the  company  was  about  to  send  it  forward,  he  requested  that 
it  should  not  be  taken  away  before  he  could  first  see  the  party  to 
w^hom  it  was  sold,  which  request  was  complied  with,  and  the  next 
day  the  hay  was  ignited  by  sparks  from  a  passing  locomotive,  and  a 
portion  of  it  burned,  it  was  held  that  from  the  moment  the  shipper 
requested  the  hay  to  be  detained,  the  liability  of  the  railroad  was 
that  of  a  wareho.useman  only.  St.  Louis,  etc.,  R.  Co.  v.  Montgom- 
ery, 39  111.  335. 

Goods  in  Freight  House  Awaiting  Delivery  of  Balance  of  Lot  for 
Transportation.~At    the    trial    of  an    action    in    which    the    plaintiff 
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sought  to  hold  a  railroad  company  liable  as  common  carrier  for 
goods  burned  in  their  freight  house,  which  were  part  of  a  lot  he 
was  delivering  for  transportation,  his  evidence  tended  to  show  that 
they  had  "authority  and  direction"  from  him  to  transport  the  goods 
as  fast  as  delivered,  and  their  evidence  tended  to  show  that  the 
goods  burnt  were  kept  in  the  freight  house  for  his  convenience,  to 
await  the  delivery  of  the  whole  lot  before  beginning  the  transporta- 
tion. It  was  held  that  the  defendant  had  good  ground  for  exception 
to  a  ruling  that  they  were  liable  as  common  carriers  if  they  had 
"either  such  authority  or  direction"  to  transport  the  goods  as  de- 
livered.   Watts  V.  Boston,  etc.,  Corp.,  106  Mass.  466. 

Trunks  Left  with  Freight  Agent  for  Storage  over  Night— Inten- 
tion to  Take  to  Passenger  Depot — Plaintiff  left  his  trunks  with  de- 
fendant's freight  agent  for  storage  over  night,  intending  the  next 
day  to  take  them  to  the  passenger  depot  and  have  them  checked  for 
transportation.  In  an  action  to  recover  for  their  loss  before  the 
owner  returned  to  take  them  from  the  possession  of  the  freight 
agent,  it  was  held  that  the  railroad  company  had  never  received  them 
into  its  possession  as  a  common  carrier.  Van  Gilder  v.  Chicago,  etc., 
R.  Co.,  44  Iowa  548. 

Awaiting  Directions  as  to  Destination — Failure  to  Transport- 
Where  goods  were  sent  to  a  railroad  depot  and  deposited  on  the 
stoop  of  the  freight  house,  no  one  being  there  to  receive  them,  and 
the  cartman  subsequently  informed  the  freight  agent  that  the  owner 
of  the  goods  would  call  and  order  where  they  should  go,  but  there 
was  no  proof  that  any  such  direction  ever  was  given  by  the  owner, 
it  was  held  that  the  company  could  not  be  held  liable  for  not  trans- 
porting the  goods.  Spade  v.  Hudson  River  R.  Co..  16  Barb.  (X.  Y.), 
383. 

Car  Loaded— Failure  to  Notify  Agent — Moved  to  Another  Track- 
Awaiting  Orders. — In  an  action  for  damages  for  negligence  in  al- 
lowing the  burning  of  some  timber  on  a  car  intended  for  shipment  it 
appeared  that  plaintiff  loaded  the  car  while  on  defendant's  track, 
but  did  not  notify  the  agent  that  it  was  ready  for  shipment,  nor  of 
the  name  of  the  consignee.  The  car  was  moved  by  defendant's 
agent  to  another  track  (constructed  for  shippers*  convenience)  very 
close  to  a  dry-kiln,  from  which  it  took  fire.  The  court  found  by 
consent  that  the  timber  had  been  left  with  defendant  awaiting  or- 
ders for  shipment,  and,  as  a  conclusion  of  law,  that  defendant  was 
not  an  insurer,  but  a  simple  warehouseman  with  respect  to  plain- 
tiff's timber.  It  was  held  that  defendant  was  not  liable  as  a  common 
carrier.  Basnight  v,  Atlantic,  etc.,  R.  Co.,  Ill  N.  Car  592,  16  S.  E, 
323. 

Owner's  Name  and  Destination  Not  Indicated— Ticket  Agent's 
Promise  to  Label. — Plaintiff  delivered  certain  articles  to  a  ticket 
master  to  be  transported  on  a  passenger  train  of  the  latter's  com- 
pany,   and  requested    him  to  label    them,  which    he  promised    to  do, 
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but  which  it  did  not  appear  was  done.  It  was  neither  his  duty  nor 
the  duty  of  the  company  to  affix  labels  upon  articles  to  be  carried 
over  the  road.  It  was  held  that  as  there  was  nothing  to  indicate  the 
owner's  name,  or  the  destination  of  the  articles,  and  as  the  promise 
of  the  ticket  master  did  not  bind  the  company,  it  was  not  liable  for 
the  loss  of  the  property.  Elkins  v,  Boston,  etc.,  R.  Co.,  23  N.  H.  275. 
Necessity  of  Moving  Cars  from  Spur  Track  to  Depot  to  Weigh. — 
Where  goods  to  be  shipped  are  in  cars  upon  a  spur  track  of  a  rail- 
road company,  and  the  owner  has  no  track  scales,  thus  rendering  it 
necessary  to  move  the  loaded  cars  to  the  company's  depot  for  the 
purpose  of  weighing  the  same,  so  as  to  ascertain  the  proper  amount 
of  freight  charges,  the  delivery  of  such  cars  will  be  treated  as  having 
been  made  to  the  company  at  such  depot.  Dixon  v.  Central  of  Geor- 
gia Ry.  Co.  (Ga.),  17  "Am.  &  Eng.  R.  Cas.,  N.  S.,  380. 

Depot  Agent  Acting  as  Agent  in  Purchasing  Cotton,  for  Ship- 
ment under  Directions — Railroad  Seized  by  Confederate  Government 
— Failure  to  Ship. — Where  it  appeared  that  plaintiff  had  employed 
C,  who  was  a  depot  agent  for  defendant  carrier,  to  purchase  cotton 
for  him  and  to  hold  and  ship  it  under  his  directions,  it  was  held  tha* 
C,  in  so  dealing  in  cotton  for  plaintiff,  acted  solely  as  plaintiff's 
agent,  and  that  where  it  also  appeared  that  plaintiff  had  instructed 
C.  not  to  ship  until  he  had  purchased  a  certain  number  of  bales, 
and  before  C.  had  acquired  the  requisite  number,  the  railroad  was 
taken  by  the  Confederate  Government,  but  C. — thereafter  acquired 
the  requisite  number  of  bales,  defendant  was  not  liable  as  a  common 
carrier  for  failure  to  ship  the  cotton,  and  the  fact  that  the  railroad 
was  seized  by  the  Confederate  Government,  was  at  least  some  evi- 
dence that  defendant  never  received  the  cotton  at  all,  either  as 
bailee  or  common  carrier.  Sumner  v.  Charlotte,  etc.,  R.  Co.,  78  N. 
Car.  289. 

Cotton  under  Shipper's  Control  While  at  Carrier's  Compress  House 
— ^Bales  Selected  for  Shipment  by  Shipper,  to  Correspond  with  Bills 
of  Lading.— In  St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30  L. 
Ed.  1077,  7  S.  Ct.  1132,  it  appeared  that  plaintiff  shipped  by  rail  a 
large  quantity  of  cotton  at  different  times,  and  at  different  points 
south  of  Texarkana,  Ark.,  to  be  made  up  into  bales  there  at  a  com- 
press house,  and  to  be  thence  forwarded  to  various  destinations 
North  and  East.  The  work  at  the  compress  house  was  to  be  done 
by  the  defendant  carrier,  but  under  directions  of  the  shipper,  who 
had  control  of  the  cotton  there  for  that  purpose,  and  who  superin- 
tended the  weighing,  the  closing,  and  the  marking  of  it,  and  who  se- 
lected for  shipment  the  particular  bales  to  fill  the  respective  orders 
at  the  points  of  destination.  Bills  of  lading  for  it  were  issued  from 
time  to  time  by  the  agents  of  the  railroad  company,  sometimes  in 
advance  of  the  separation  by  plaintiff  of  particular  bales  from  the 
mass  to  correspond  with  them.  Plaintiff  was  in  the  habit  of  drawing 
against  shipment  with  bills  of  lading  attached,  and  his  drafts  were 


734        Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Note 

discounted  at  local  banks.  When  shipments  were  heavy,  drafts 
would  often  mature  before  the  arrival  of  the  cotton.  325  bales, 
marked  on  the  margin  as  of  a  quality,  were  so  selected,  and  shipped 
to  K.  at  Providence,  R.  I.  The  bill  of  lading  described  them  as 
"contents  unknown,"  "marked  and  numbered  as  per  margin."  The 
contents  of  the  bales  on  arrival  were  found  not  to  correspond  with 
the  margin.  The  consignee  had  honored  the  draft  before  the  arrival 
of  the  cotton.  He  refused  to  receive  the  cotton,  and  sold  it  on  ac- 
count of  the  railroad  company,  after  notice  to  it,  and  sued  in  as- 
sumpsit, on  the  bill  of  lading,  to  recover  from  the  company,  as  a  com- 
mon carrier,  the  amount  of  the  loss.  It  was  held  that  defendant's 
liability  as  a  common  carrier  began  only  when  specified  lots  were 
marked  and  designated  and  set  apart  to  correspond  with  a  bill  of 
lading  then  or  previously  issued. 

Can  Load  in  Carrier's  Warebottse  Ready  for  Shipment — ^Agent 
Notified — ^Promise  to  Furnish  Car  Next  Morning  for  Shipper  to 
Load. — Plaintiff,  who  had  goods  stored  in  defendant's  warehouse, 
notified  its  agent  that  he  had  a  car  load  ready  to  be  shipped,  and 
asked  him  if  he  could  get  a  car  and  load  them.  The  agent  said  that 
it  was  impossible  to  get  a  car  that  day,  but  that  he  would  load  them 
the  next  morning.  Plaintiff  said,  "All  right,  I  will  be  there  to  load 
them."  He  took  no  receipt  at  the  time  because  he  was  in  the  habit 
of  being  present  at  shipments  and  taking  receipts  then.  That  night 
the  warehouse  and  contents  were  destroyed  by  fire  without  fault  of 
the  defendant.  It  was  held  that  the  duty  of  transportation  had  not 
arisen  prior  to  the  fire  so  as  to  justify  the  direction  of  a  verdict  for 
defendant.  Schmidt  v.  Chicago,  etc.,  R.  Co.,  90  Wis.  504,  63  N.  W. 
1057. 

On  Platform  Awaiting  Instructions. — Evidence  tending  to  sbov 
that  the  course  of  dealing  and  custom  was  to  place  goods  to  be 
shipped  on  the  platform  where  plaintiff's  cotton  was  destroyed  by 
fire,  and  that  it  was  the  expectation  and  intention  of  both  plaintiff 
and  the  defendant  railroad  company  that  it  was  placed  there  for 
shipment,  and  would  be  shipped  when  instructions  were  given  by 
plaintiff  or  when  he  was  ready  for  the  shipment  to  be  made,  but  not 
showing  that  such  goods  were,  by  virtue  of  the  custom  or  cause  of 
dealing,  to  be  thereafter  regarded  as  in  the  actual  possession  of  the 
railroad  company,  was  insufficient  to  authorize  submission  to  the 
jury  of  the  question  of  delivery  to  defendant,  as  a  common  carrier, 
by  reason  of  such  custom.  Missouri,  etc.,  R.  Co.  v.  Beard,  34  Tex. 
Civ.  App.  188.  78  S.  W.  253. 

Baggage  Awaiting  Possible  Orders-^Duty  to  Ship  after  Specified 
Period. — But  if  baggage  was  delivered  to  the  defendant  railroad's 
haggage  agent  to  be  shipped  on  the  evening  of  the  next  day  unless 
the  shipper  should  give  directions  to  the  contrary,  and  no  directions 
were  given  within  the  period  indicated,  then  the  defendant  thereafter 
held  the  goods  under    the  duty  of  immediate  shipment,  and  if  they 
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burnt  while  so  held  the  railroad  was  liable  for  their  loss,  if  liable  at 
all,  as  a  common  carrier.  Illinois  Cent.  R.  Co.  v.  Tronstine,  64  Miss. 
834,  2  So.  255,  31  Am.  &  Eng.  R.  Cas.  99. 

15.   When  Something  Remains  to  Be  Done  by  Initial  Carrier — Con- 
necting Carrier's  Liability. 

And  the  same  rule  applies  between  connecting  carriers.  The  ini- 
tial carrier's  liability  as  an  insurer  of  freight  does  not  terminate, 
nor  that  of  the  next  carrier  begin,  so  long  as  there  remains  some- 
thing to  be  done  by  the  initial  carrier  before  the  entire  control  of 
the  freight  is  relinquished  to  such  next  carrier. 

United  Stotes.— Pratt  v.  Grand  Trunk  R.  Co.,  95  U.  S.  43,  24  L. 
Ed.  336;  Bosworth  v.  Chicago,  etc.,  R.  Co.,  30  C.  C.  A.  541,  87  Fed. 
Rep.  72. 

Alabama. — Mt.  Vernon  Co.  v.  Alabama,  etc.,  R.  Co.,  92  Ala.  296,  80 
So.  687;  Alabama,  etc.,  R.  Co.  v.  Mt.  Vernon  Co.,  84  Ala.  173,  4  So. 
356. 

Arkansas.— Hot  Springs  R.  Co.  v.  Trippe  &  Co.,  42  Ark.  465,  48 
Am.  Rep.  65;  Arkadelphia  Mill.  Co.  v.  Smoker  Merchandise  Co.,  100 
Ark.  37,  42  R.  R.  R.  619,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  619,  139  S.  W. 
680. 

Connecticut. — Converse  v.  Norwich,  etc.,  Transp.  Co.,  33  Conn. 
166;  Palmer  v.  Chicago,  etc.,  R.  Co.,  56  Conn.  137,  13  Atl.  818. 

Illinois.— Illinois  Cent.  R.  Co.  v,  Mitchell,  68  111.  471,  18  Am.  Rep. 
564. 

Massachusetts.— Judson  v.  Western  R.  Corp.,  4  Allen  (Mass.),  520, 
81  Am.  Dec.  718. 

New  York.— i^tna  Ins.  Co.  v,  Wheeler,  49  N.  Y.  616,  3  Am.  R.  Rep. 
390;  Livingston  v.  New  York,  etc.,  R.  Co.,  76  N.  Y.  631;  Rogers  v. 
Wheeler,  52  N.  Y.  262. 

Pennsylvania. — Deming  v,  Norfolk,  etc.,  R.  Co.,  17  Phila.  (Pa.), 
540. 

Tennessee. — Kentucky,  etc.,  Ins.  Co.  v.  Western,  etc.,  R.  Co.,  8 
Baxt.  (Tenn.),  268. 

Switched  on  Side  Track,  but  Waitmg  for  Way  Bill  or  Shipping 
Directions. — If,  by  custom  or  course  of  dealing  between  the  re- 
ceiving and  the  next  connecting  carrier,  loaded  cars  are  switched  off 
by  the  former  on  a  side  track  of  the  latter's  road,  for  immediate 
transportation,  this  amounts  to  delivery  to  the  latter  without  fur- 
ther notice,  but  if  they  are  to  remain  on  such  side  track  until  a  way 
bill  is  furnished,  or  shipping  directions  are  given,  there  is  no  deliv- 
ery to  such  connecting  carrier  until  this  is  done.  Mt.  Vernon  Co.  v. 
Alabama,  etc.,  R.  Co.,  92  Ala.  296,  80  So.  687. 

II.  WHAT   CONSTITUTES   DELIVERY   TO   CARRIER. 
1.    Delivery  and  Acceptance  May  Be  Implied. 
Actual  delivery  to,  and  acceptance  of  freight  by  a  carrier  for  trans- 
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portation  is  not  always  essential  in  order  to  render  the  carrier  imme- 
diately liable  as  an  insurer;  and  such  delivery  and  acceptance  may  be 
constructive  or  implied. 

Alabamiu — O'Bannon  v.  Southern  Express  Co.,  51  Ala.  481;  Mont- 
gomery, etc.,  R.  Co.  V,  Kolb,  73  Ala.  396,  49  Am.  Rep.  54,  18  Am.  & 
Eng.  R.  Cas.  512. 

Connecticut — Merriam  v,  Hartford,  etc.,  R.  Co.,  20  Conn.  354. 

District  of  Columbia. — Bowie  v.  Baltimore,  etc.,  R.  Co.,  1  McAx- 
thur  (8  D.  C),  94. 

Illinois.— Grand  Tower  Mfg.,  etc.,  Co.  v.  Ullman,  89  III  244;  Illi- 
nois Cent.  R.  Co.  v.  Ashmead,  58  III.  487,  11  Am.  R.  Rep.  59;  Illinois 
Cent.  R.  Co.  v,  Smyser,  38  III.  354. 

Indiana. — Evansville,  etc.,  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35  N.  E. 
296. 

Iowa. — Aiken  v.  Chicago,  etc.,  R.  Co.,  68  Iowa,  363,  27  N.  W.  281, 
25  Am.  &  Eng.  R.  Cas.  377;  Frazier  v.  Kansas,  etc.,  R  Co.,  48  Iowa, 
571. 

Lomsiana. — Meyer  &  Co.  v.  Vicksburg,  etc.,  R.  Co.,  41  La.  Ann. 
639,  6  So.  218. 

Maine.— Witzler  v.  Collins,  70  Me.  290,  35  Am.  Rep.  327. 

New  Hampshire. — Moses  v.  Boston,  etc.,  R.  Co.,  24  N.  H.  71. 

South  Carolina.— Cone  v.  Southern  R.  Co.,  85  S.  Car.  524,  36  R.  R. 
R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  179,  67  S.  E.  779. 

Texas.— Ft.  Worth,  etc.,  R.  Co.  v.  Martin,  12  Tex.  Civ.  App.  464. 
35  S.  W.  21. 

Virginia.— Southern  Exp.  Co.  v.  McVeigh,  20.Gratt  (Va.)  264. 

Cars  Left  on  Side  Track  to  Be  Loaded  by  Shipper — Conductor's 
Promise  to  Remove  Next  Morning. — Defendant  railroad  company, 
according  to  its  custom  and  at  plaintifiPs  request,  left  two  cars  on 
its  side  tracks,  agreeing  to  remove  them  next  day,  if  loaded.  The 
cars  were  loaded  and  closed,  and  notice  thereof  given  to  a  conductor 
of  defendant's  freight  train  on  the  evening  of  the  day  they  were 
loaded,  and  he  promised  to  move  them  the  next  morning,  but  before 
doing  so,  the  cars  and  contents  were  destroyed  by  fire.  It  was  held 
that  there  had  been  a  complete  delivery  of  the  freight  contained  in 
the  cars  to  defendant,  rendering  it  liable  for  the  loss,  though  no  bill 
of  lading  had  been  executed.  Pine  Bluff,  etc.,  R.  Co.  v.  McKenzie. 
75  Ark.  100,  16  R.  R.  R.  50,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  50,  86  S- 
W.  834. 

Car  Left  on  Side  Track  Loaded— Carrier  Notified— Custom  to  Re- 
move before  Issue  of  Bill  of  Lading. — Where  the  custom  of  a  rail- 
road company  was,  when  requested,  to  place  an  empty  car  upon  its 
side  track  at  a  flag  station  to  be  loaded  with  cotton,  and,  when 
loaded,  to  remove  the  car,  and  subsequently  issue  a  receipt  and  bill 
of  lading,  the  railway  company  is  liable  for  the  loss  of  cotton  so 
loaded,  if  notice  has  been  given  by  the  shipper  of  its  destination,  and 
that  it  was  ready  for  removal,  and  nothing  remained  to  be  done  by 
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him  before  shipment,  although  no  receipt  or  bill  of  lading  had  been 
given  for  the  property,  and  the  name  of  the  consignees  had  not  been 
furnished  to  the  carrier.  St.  Louis,  etc.,  R.  Co.  v.  Murphy,  60  Ark. 
333,  30  S.  W.  419. 

.  Side  Tracks  to  Warehouses  Constructed  by  Railroad — Cars  Loaded 
by  Shipper. — Where  a  railroad  company  constructs  side  tracks  run- 
ning to  various  warehouses,  for  the  purpose  of  running  out  cars  to 
such  warehouses,  to  be  loaded  by  the  shipper,  the  freight  is  deliv- 
ered to  the  carrier  by  the  shipper  the  moment  it  is  loaded  on  such 
cars,  although  no  bill  of  lading  has  been  signed.  Illinois  Cent.  R.  Co. 
V.  Smyser,  38  111.  354. 

Car  on  House  Track — ^Taken  Possession  of  by  Drayage  Company 
and  Unloading  Begun. — The  liability  of  a  drayage  company  as  a  com- 
mon carrier  began  when  it  accepted  and  received  goods  situated  in  a 
car  on  a  house  track  commonly  used  for  unloading  goods,  when  it 
took  possession  of  the  car  and  began  actual  removal  of  the  goods. 
Arkadelphia  Mill.  Co.  v.  Smoker  Merchandise  Co.,  lOQ  Ark.  37,  42  R. 
R.  R.  619,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  619,  139  S.  W.  680. 

Commencement  of  Liability  Does  Not  Depend  upon  Performance  of 
All  That  Should  Precede  Acceptance. — ^The  liability  of  a  railroad 
company,  as  a  common  carrier,  for  goods  destroyed  while  in  its  pos- 
session depends  on  whether  or  not  it  has  accepted  them  for  transpor- 
tation, and  not  whether  all  has  been  done  that  ought  to  precede  such 
acceptance,  and  if  it  takes  control  of  goods  and  puts  its  agents  to  pre- 
paring them  for  shipment,  it  has  accepted  them.  East  Line,  etc.,  R. 
Co.  V,  Hall,  64  Tex.  615. 

Delivery  on  Wharf  to  Mate  of  Vessel — Custont — Where  goods  are 
to  be  carried  coast-wise,  and  the  usage  of  the  wharf  is  to  deliver  them 
on  the  wharf  to  the  mate  of  the  ship  by  which  they  are  to  be  carried, 
if  they  are  delivered  to  the  mate,  the  wharfinger's  responsibility  is  at 
an  end,  and  he  is  not  liable,  though  the  goods  are  lost  from  the  wharf 
before  they  are  shipped.  Cobban  v,  Downe  (Eng.  K.  B.),  5  Esp. 
N.  P.  40. 

8.  Acceptance  May  Be  Implied  from  Proper  Tender  of  Goods. 

The  acceptance  of  goods  by  a  common  carrier  for  transportation 
may  be  constructive,  and  may  be  implied  from  a  proper  delivery  or 
tender  of  the  goods  to  the  carrier. 

Alabamaw — Montgomery,  etc.,  R.  Co.  v,  Kolb,  73  Ala.  396,  49  Am. 
Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512. 

Connecticut — Merriam  v,  Hartford,  etc.,  R.  Co.,  20  Conn.  354. 

Illinois. — Grand  Tower  Mfg.,  etc.,  Co.  v,  Ullman,  89  111.  244. 

Indaana.— Evansville,  etc.,  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35  N. 
E.  296. 

Louisiana. — Meyer  &  Co.  v,  Vicksburg,  etc.,  R.  Co.,  41  La.  Ann. 
639,  6  So.  218. 

Maine. — Witzler  r.  Collins,  70  Me.  290,  35  Am.  Rep.  327. 
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Mas8achu8ett8.~NichoIs  v.  Smith,  115  Mass.  332. 

New  Hampshire. — Moses  v,  Boston,  etc.,  R.  Co.  24  N.  H.  71. 

Texas.— East  Line,  etc.,  R.  Co.  v.  Hall,  64  Tex.  615. 

Sacks  of  Wool,  Properly  Directed,  Deposited  in  Station  Bnildiiig 
and  Pointed  out  to  Agents. — Evidence  that  wbol  wasr  delivered  at  the 
station  of  a  common  carrier,  in  sacks  marked  with  the  name  and  ad- 
dress of  the  owners  whose  place  of  business  was  in  Boston,  and  with 
the  initial  of  the  agent  who  had  purchased  it;  that  the  weights  and 
numbers  were  upon  all  the  sacks;  that  previous  shipments  had  been 
made  by  the  same  agent  at  the  same  place  to  the  same  principal, 
during  the  same  season,  and  that  when  the  agent  delivered  the  wool 
he  piled  it  in  one  part  of  the  building,  pointed  it  out  to  the  defend- 
ant's agents,  and  said,  "That  pile  of  wool  is  for  Boston,"  is  evidence 
of  a  delivery  to  the  carrier  for  shipment  to  his  principal  at  Boston. 
Nichols  V,  Smith,  115  Mass.  332. 

Goods  Accepted  at  Later  Hour  on  Former  Occasions — Contract  to 
Ship  Same  Evening — Promise  of  Weigher. — In  Pickford  v.  Grand 
Junction  R.  Co.,  12  M.  &  W.  (Eng.  Exch.),  766,  it  appeared  that  de- 
fendant common  carrier  published  a  printed  notice,  which  was  posted 
over  the  door  of  their  station  for  the  reception  of  goods  in  Liver- 
pool, that  all  goods  received  after  4  'clock  P.  M.  would  be  forwarded 
on  the  next  working  day.  Long  after  the  publication  of  this  notice, 
certain  goods  were  brought  to  the  station  about  half-past  five  P.  M., 
to  be  forwarded  to  Birmingham  by  railway.  The  person  who  brought 
them,  a  servant  of  the  owner,  saw  the  carrier's  weigher,  and  asked 
if  there  was  time  for  the  goods  to  proceed  that  evening,  and  he  said 
there  was,  and  the  goods  were  placed  by  the  defendant's  porters  on 
the  trucks  on  which  goods  are  carried  upon  such  railroad.  The  same 
servant  had  on  former  occasions  taken  goods  of  the  same  kind  to  such 
station  at  a  later  hour,  where  they  were  never  refused  for  being  too 
late,  and  had  been  forwarded  the  same  evening.  It  was  held  that 
upon  these  facts,  there  was  evidence  to  go  to  the  jury  of  a  special 
contract  by  the  defendant  railroad  to  forward  the  goods  on  the  same 
evening  on  which  they  were  received. 

3.  Receipt  of  Goods  Not  Implied  from  Issuance  of  Bill  of  Lading. 

The  mere  issuance  of  a  bill  of  lading  for  goods  does  not  consti- 
tute a  constructive  acceptance  of  them  by  the  carrier  for  transporta- 
tion. 

United  States.— Missouri  Pac.  R.  Co.  v.  McFadden,  154  U.  S.  155, 
38  L.  Ed.  944,  14  S.  Ct.  990;  Robinson  v,  Memphis,  etc.,  R.  Co.  9  Fed. 
Rep.  129;  S.  C,  16  Fed.  Rep.  57;  Pollard  v,  Vinton,  105  U.  S.  7,  26 
L.  Ed.  998;  St.  Louis,  etc.,  R.  Co.  v.  Commercial  Union  Ins.  Co.. 
139  U.  S.  223,  35  L.  Ed.  154. 

Arkansas.— Martin  v.  St.  Louis,  etc.,  R.  Co.  55  Ark.  510,  19  S.  W, 
314,  56  Am.  &  Eng.  R.  Cas.  112. 

Illinois.— Lake  Shore,  etc.,  R.  Co.  v.  National  Live  Stock  Bank,  17*^ 
111.  506,  53  N.  E.  326. 
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Louisiana. — Hunt  v.  Mississippi  Cent.  R.  Co.  29  La.  Ann.  446; 
Fcarne,  etc.,  Co.  v.  Richardson,  12  La.  Ann.  752. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Wilkens,  44  Md.  11,  22  Am. 
Rep.  26. 

Minnesota. — National' Bank  of  Commerce  z/.  Chicago,  etc.,  R.  Co. 
44  Minn.  224,  46  N.  W.  342,  9  L.  R.  A.  263,  20  Am.  St.  Rep.  566. 

North  Carolina. — Williams  v,  Wilmington,  etc.,  R.  Co.,  93  N.  Cas.  42. 

England.-«-Berkley  v.  Witling,  7  Ad,  &  El.  29;  Grand  v.  Norway, 
70  C.  B.  665,  2  Eng.  L.  &  Eq.  337. 

Bill  of  Lading  Issued  for  Goods  in  Public  Warehouse,  and  Sub- 
ject to  Vendor's  Orders. — In  Cunard,  Steamship  Co.  v,  Kelly,  53  C. 
C.  A,  310,  115  Fed.  Rep.  678,  it  is  held  that  the  unauthorized  issuance 
by  an  agent  of  a  steamship  company  of  bills  of  lading  to  a  purchaser 
of  goods  then  in  a  public  warehouse,  subject  to  the  orders  of  the 
seller,  who  is  bound  by  the  terms  of  the  sale  to  deliver  the  same  on 
board,  does  not  bind  the  company,  so  as  to  make  it  responsible  for 
the  goods  while  in  the  warehouse  and  before  their  actual  delivery 
into  its  custody;  and  even  an  acceptance  of  the  goods  on  board  the 
ship  is  a  ratification  of  the  contract  of  carriage  made  by  the  bills  o.' 
lading  only  from  the  time  of  such  delivery. 

Bill  of  Lading  Issued  for  Flour  in  Possession  of  Another  Railroad 
in  Another  State — Bills  of  Lading  Exchanged. — Where  a  railroad  com- 
pany in  Missouri  issues  a  bill  of  lading  reciting  it  has  received  a  car 
load  of  flour  in  apparent  good  condition  for  transportation  to  New 
Orleans,  and  at  the  time  the  flour  is  in  Kansas,  in  the  possession  of 
another  railroad  company  transporting  it  to  Missouri,  such  bill  of 
lading  is  void,  under  the  statute  in  question;  and  the  delivery  of 
such  bill  of  lading  is  not  a  delivery  of  the  commodity  named  therein, 
though  at  the  time  of  its  issue  the  receiver  of  the  bill  surrendered  the 
Kansas  railroad  bill  of  lading  therefor,  ^tna  Nat.  Bank  v.  Water 
Power  Co.,  58  Mo.  App.  532. 

Transferable  Bill  of  Lading— Estopped.— But  in  Smith  v.  Missouri 
Pac.  R.  Co.,  74  Mo,  App.  48,  it  is  held  that  where  a  railroad  company 
issues  a  transferable  bill  of  lading  acknowledging  the  receipt  of  goods, 
it  is  estopped  to  deny  the  receipt  of  the  goods  when  the  bill  of  lading 
is  in  the  hands  of  innocent  third  parties;  and  where  the  general  agent 
of  a  corporation  issues  such  a  bill,  the  company  is  also  so  estopped. 

4.  Delivery  to  Carrier's  Agent. 

The  delivery  of  freight  to  the  carrier  for  immediate  transportation 
may  be  made  through  an  agent  of  the  carrier  having  real  or  apparent 
authority  to  accept  it  for  shipment;  and  such  acceptance  will  render 
the  carrier  liable  as  an  insurer. 

United  States.— Strouss  v,  Wabash,  etc.,  R.  Co.,  17  Fed.  Rep.  209. 

Alabama. — Hosea  v.  McCrory,  12  Ala.  349;  Montgomery,  etc.,  R.  Co. 
V,  Kolb,  73  Ala.  396,  49  Am.  Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512. 

Dakota.— Waldron  v.  Chicago,  etc.,  R.  Co.,  1  Dak.  351,  46  N.  W. 
456. 
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Delaware.— Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.).  233. 

Indiana.— Lake  Shore,  etc.,  R.  Co.  v,  Foster,  104  Ind.  293,  4  N.  E. 
20,  64  Am.  Rep.  319. 

Iowa. — Cobb,  etc.,  Co.  v.  Illinois  Cent.  R.  Co.,  38  Iowa  601. 

Kentucky. — Seasongood  v.  Tennessee,  etc.,  Transp.  Co.,  21  Ky.  Law 
Rep.  1142,  64  S.  W.  193,  49  L.  R.  A.  270. 

Louisiana. — Fisher  v.  Geddes,  16  La.  Ann.  14. 

Maine.— Lord  v.  Maine  Cent.  R.  Co.,  105  Me.  255,  33  R.  R.  R.  130,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  130,  74  Atl.  117. 

Massachusetta. — Jordan  v.  Fall  River  R.  Co.,  5  Cush.  (Mass.),  69. 

51  Am.  Dec.  44;  Nichols  v.  Smith,  115  Mass.  332. 

Michigan.— Wolf  v.  Grand  Rapids,  etc..  Railway,  149  Mich.  75,  27 
R.  R.  R.  79,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  79,  112  N.  W.  732. 

Missouri. — Clanteon  v.  Steamboat  St.  Anthony,  11  Mo.  224;  Minter 
V.  Pacific  R.  Co.,  41  Mo.  503;  Pruit  v,  Hannibal,  etc.,  R.  Co.,  62  Mo. 
App.  527. 

New  Hampshire. — Mayall  v.  Boston,  etc.,  R.  Co.,  19  N.  H.  122; 
Bean  v,  Sturtevant,  8  N.  H.  146,  28  Am.  Dec.  389. 

New  York.- Ball  v.  New  Jersey  Steamboat  Co.  1  Daly  (N.  Y.). 
491;  Blanchard  v,  Isaacs,  3  Barb.  (N.  Y.),  388;  Grosvenor  v.  New 
York  Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb.  Pr.  N.  S.  345;  Rogers  r.  Long 
Island  R.  Co.  (N.  Y.  Sup.  Ct.),  38  How.  Pr.  289;  Rogers  v.  Wheeler, 

52  N.  Y.  262;  Witbeck  v.  Schuyler,  44  Barb.  (N.  Y.),  469,  31  How. 
Prac.  97. 

North  Carolina.— Williams  v.  Southern  R.  Co.,  155  N.  Car.  260. 
42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71  S.  E.  346: 
Harrell  v.  Wilmington,  etc.,  R.  Co.,  106  N.  Car.  258.  11  S.  E.  286. 

South  Carolina.— Battle  v.  Columbia,  etc..  Railway,  70  S.  Car.  327. 
14  R.  R.  R.  426,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  425,  49  S.  E.  4S9: 
M'Clure  v.  Richardson,  1  Rice  (S.  Car.),  215. 

Tennessee. — Watson  v.  Memphis,  etc.,  R.  Co.  56  Tenn.  (9  Heisk.\ 
255,  19  Am.  Ry.  Rep.  256. 

Texas.— I.  &  G.  R.  Co.  v.  Follard,  66  Tex.  603,  1  S.  W.  624;  Pacific 
Exp.  Co.  V.  Black,  8  Tex.  Civ.  App.  363,  27  S.  W.  830;  Texas,  etc,  R. 
Co.  V.  Morrison's  Faust  Co.,  20  Tex.  Civ.  App.  144,  48  S.  W.  1103. 

Vermont — Landon  v.  Proctor,  39  Vt.  78;  Ouimit  v,  Hanshaw,  35  Vt. 
605,  48  Am.  Dec.  646;  Farmer's  &  Mechanics  Bank  v.  Champlain 
Transp.  Co.,  23  Vt.  186,  56  Am.  Dec.  68. 

West  Virginia.— Quarrier  v.  Baltimore,  etc.,  R.  Co.,  20  W.  Va.  424. 

Wisconsin.— Gleason  v.  Goodrich  Transp.  Co.,  32  Wis,  85,  14  Am- 
Rep.  716. 

England.— Bur  rill  v.  North,  61  Eng.  C.  L.  679. 

Delivery  to  Servant  or  Agent  Accustomed  to  Accept  Freii^t' 
Private  Instruction. — A  delivery  to  a  servant  or  duly  authorized  agent 
of  a  common  carrier,  who  is  in  the  habit  of  receiving  packages,  for 
transportation  is  a  sufficient  delivery  to  the  carrier;  and  the  acts 
of  the  agent  in  this  connection,  within  the  usual  scope  of  his  employ- 
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ment  will  bind  the  carrier,  regardless  of  any  private  instructions, 
unless  the  party  delivering  the  package  knew  of  the  instructions. 
M inter  v.  Pacific  R.  Co.,  41  Mo.  503. 

Transfer  Agent — Checking  Baggage  Without  Requiring  Production 
of  Ticket — Rule. — Where  a  transfer  agent  with  authority  to  check 
baggage  for  defendant  railroad  company  checked  the  baggage  of 
one  who  subsequently  purchased  a  ticket  from  defendant,  the  fact 
that  suck  agent  violated  his  instruction  not  to  check  baggage  for  a 
person  unless  he  produced  a  ticket  was  immaterial  on  the  issue  of 
the  liability  of  the  cairier  for  loss  of  the  baggage.  Wolf  v.  Grand 
Rapids,  etc.,  Railway,  149  Mich.  75,  27  R.  R.  R.  79,  50  Am.  &  Eng.  R. 
Cas.,  N.  S.,  79,  112  N.  W.  732. 

Ticket  Agent  in  Charge  of  Depot — Baggage. — Where  the  ticket 
agent  is  apparently  in  charge  of  the  depot,  the  company  which  sanc- 
tions his  employment  is  not  at  liberty  to  repudiate  his  acts,  especially 
in  accepting  the  delivery  of  baggage  for  transportation  by  the  com- 
pany. Rogers  v.  Long  Island  R.  Co.  (N.  Y.  Sup.  Ct.),  38  How.  Pr. 
289,  2  Lans.  269. 

Baggageman — Violating  Rules. — Where  a  railroad  baggageman 
has  general  authority  to  receive  the  baggage  of  persons  to  go  upon 
his  company's  trains,  and  does  receive  such  baggage  in  violation 
of  the  rules  and  regulations  of  the  company,  the  latter  will  be  liable 
for  the  loss  of- such  baggage  to  the  owner  who  has  delivered  it  in 
good  faith  within  a  reasonable  time  before  the  departure  of  the  train, 
unless  the  existence  of  such  rules  or  regulations  was  brought  to  the 
knowledge  of  the  owner  of  the  baggage.  Lake  Shore,  etc.,  R.  Co.  v. 
Foster.  104  Ind.  293,  4  N.  E.  20,  54  Am.  Rep.  319. 

Station  Agents— -Limitations  on  Authority — Notice. — Station  agents 
are  to  be  presumed  to  have  authority  to  accept  freight  for  transpor- 
tation, and  any  limitations  on  their  power  do  so  the  public  cannot 
take  notice  of,  unless  they  are  conveyed  to  the  public  in  such  a  manner 
as  to  authorize  the  inference  that  shippers  are  apprised  of  them. 
Pruitt  V.  Hannibal,  etc.,  R.  Co.,  62  Mo.  Rep.  527. 

Person  Acting  as  Agent — Baggage. — It  is  enough  to  establish  a  de- 
livery of  baggage  to  a  common  carrier,  in  the  first  instance,  to  prove 
that  a  person  acting  as  the  agent  of  the  carrier  received  and  accepted 
the  property  for  transportation,  even  if  there  be  another  person  who 
is  proved  to  be  the  actual  agent  having  charge  of  the  receipt  of 
freight.  Rogers  v.  Long  Island  R.  Co.  (N.  Y.  Sup.Ct.),  38  How.  Pr. 
289,  2  Lans.  269. 

Trunk  Deposited  in  Depot  by  Local  Expressman,  beside  Baggage 
Crate — Ticket  Agent  Notified — Purchase  of  Ticket  on  Same  Day. — 
The  owner  of  a  trunk  sent  it  to  defendant's  depot  by  an  expressman, 
who  placed  it  within  the  depot  beside  the  baggage  crate,  which  was 
locked,  and  upon  inquiring  of  persons  there,  engaged  in  handling 
freight,  was  referred  to  the  ticket  agent  as  the  person  who  took 
charge  of  baggage,  he  went  to  the  ticket  agent's  office  and  told  him 
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there  was  a  trunk  outside,  the  agent  said  it  was  all  right,  and  imme- 
diately sent  two  men  to  take  care  of  it.  When  the  owner  inquired 
for  the  trunk  on  purchasing  his  ticket  later  in  the  day,  it  could  not 
be  found,  though  the  ticket  agent  said  he  had  seen  one  a  short  time 
before  answering  to  its  description.  Employees  of  defendant  also 
said  it  had  been  delivered  upon  presentation  of  a  check.  It  was 
held  that  there  was  sufficient  evidence  of  delivery  to  the  carrier. 
Rogers  v.  Long  Island  R.  Co.  (N.  Y.  Sup.  Ct.),  38  How.  Prac.  289, 
2  Lans.  269. 

To  Person  at  Certain  House — Custom. — If  in  an  action  against  a  com- 
mon carrier  for  the  loss  of  a  parcel,  the  defendant  pleaded  that  it  was 
not  delivered  to  him  to  be  carried,  it  is  sufficient  for  the  plaintiff 
to  show  that  it  was  delivered  to  a  person  and  at  a  house  where  par- 
cels were  in  the  habit  of  being  left  for  such  carrier;  and  it  is  imma- 
terial whether  such  person  was  paid  any  money  or  not.  Burrill  r. 
North,  61  Eng.  C.  L.  679. 

Freight  Handler — ^Failure  to  Carry. — In  Lord  v.  Maine  Cent.  R. 
Co.,  105  Me.  255,  33  R.  R.  R.  130,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  130,  71 
Atl.  117,  it  appeared  that  a  shipper  left  goods  for  transportation  ar 
the  freight  depot  of  defendant  common  carrier,  delivering  the  same 
to  a  freight  handler  who  was  apparently  in  charge  and  who  was  ac- 
customed to  receive  freight  during  the  absence  of  the  receiving  cleric 
and  the  goods  were  properly  packed  and  tagged  with  the  name  of 
the  consignee  and  the  place  of  destination,  and  the  shipper  was  not 
requested  to  prepay  the  freight,  and  he  left  the  depot  supposing  noth- 
ing further  would  be  required  preliminary  to  the  transportation  of  the 
goods,  and  they  were  not  shipped.  It  was  held  that  such  circum- 
stances sufficiently  showed  that  the  common  carrier  accepted  the 
goods  for  transportation  when  received  by  the  freighi  handler,  and 
that  there  was  a  breach  of  duty  on  the  part  of  the  common  carrier 
because  of  failure  to  transport  the  goods,  and  that  therefore  it  was 
liable  in  damages  to  the  shipper. 

Baggage  Handler — Notice  as  to  Destination. — In  Ouimit  v.  Han- 
shaw,  35  Vt.  605,  48  Am.  Dec.  646,  it  is  held  that  a  passenger,  arriv- 
ing with  his  baggage  at  a  railroad  station,  is  justified  in  regarding  the 
man  who  handles  and  takes  charge  of  the  baggage  on  the  arrival  of 
the  train  as  the  agent  of  the  railroad  company  which  has  brought  the 
passenger  there,  and  notice  to  such  man  while  he  is  handling  the 
baggage,  in  regard  to  its  destination,  is  notice  to  the  company. 

Directed  by  Only  Man  in  Baggage  Room  to  Deposit  Tmnk  in 
Alleyway — ^Acceptance — Evidence. — In  Williams  v.  Southern  R,  Co.. 
155  N.  Car.  260,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71 
S.  E.  346,  an  action  against  a  railroad  company  for  loss  of  a  trunk 
claimed  to  have  been  delivered  to  it  as  baggage,  a  witness  testified 
that  he  took  the  trunk  to  the  baggage  room  on  Sunday  afternoon,  and 
asked  a  man  there  who  was  the  only  one  in  the  office  and  had  on 
citizen's  clothes  except  for  a  railroad  employee's  vest,  if  he  could 
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put  the  trunk  in  the  baggage  room,  and  the  man  told  him  to  put  it 
in  the  alleyway  where  they  put  the  trunks  which  the  witness  did. 
He  also  testified  that  he  had  seen  the  man  once  before  at  the  bag- 
gage room,  and  that  he  came  out  of  the  place  where  the  baggage  agent 
checked  the  baggage.  The  baggage  agent  and  his  assistant  testified 
that  they  had  charge  of  the  baggage  room,  and  had  not  received 
plaintiff's  trunk  or  authorized  any  one  else  to  receive  it,  but  the 
agent  also  testified  that  he  was  temi^orarily  away  from  the  office  at 
times.  Plaintiff  requested  a  charge  that,  if  it  was  the  custom  of  the 
railroad  company  that  baggage  should  be  left  at  the  station  in  care 
of  the  company's  agent,  or  of  "any  one  whom  the  company 
held  out  to  the  public  to  be  in  charge  of  the  baggage  room,"  and 
plaintiff's  trunk  was  left  in  the  baggage  alley  with  the  knowledge 
and  consent  of  an  agent  in  charge  of  the  baggage  room,  there  was  an 
acceptance  of  it  as  baggage.  The  court  modified  this  requested  charge 
by  instructing  that,  if  the  trunk  was  left  at  the  station  at  the  cus- 
tomary time  and  place  with  the  knowledge  and  consent  of  a  baggage- 
man or  other  "authorized  agent."  the  company  should  be  held  to  have 
accepted  it,  etc.,  and  afterwards,  in  response  to  a  request  from  the 
jury  for  a  further  charge  on  the  question  of  delivery,  instructed  that 
plaintiff  must  show  that  some  person  authorized  by  the  company 
to  act  for  it  was  acting  for  it  when  she  claimed  she  delivered  the  trunk 
to  it,  and  that  nothing  short  of  a  delivery  to  some  person  authorized 
to  act  for  the  company  would  suffice.  It  was  held  that  the  evidence 
required  that  the  charge  as  requested  be  given,  and  the  modification 
of  the  requested  charge  was  error. 

Delivery  of  Trunk  to  Baggage-Master  at  Station. — The  mere  deliv- 
ery of  a  trunk  into  the  possession  of  a  railway  station  baggage-mas- 
ter, at  his  station,  for  transportation,  and  his  reception  of  the  same  for 
that  purpose,  impose  upon  the  railroad  the  obligation  of  a  com'tnon- 
carrier.    Wilson  v.  Grand  Trunk  Railway,  57  Me.  138,  2  Am.  Rep.  26. 

Only  Person  in  Charge  of  Station — ^Trunk  Not  Accompanied  by 
Owner. — Where  the  trunk  of  a  passenger  is  delivered  to  the  only 
person  in  charge  of  the  station,  who  is  at  the  time  engaged  at  a 
telegraph  instrument,  by  depositing  it  at  a  place  indicated  by  him, 
and  giving  him  at  the  time  directions  as  to  checking,  and  notice  that 
the  owner  would  soon  appear,  and  that  he  would  attend  to  it,  it  is 
a  delivery  to  the  carrier.  Battle  v,  Columbia,  etc..  Railway,  70  S.  Car. 
329,  14  R.  R.  R.  425,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  425,  49  S.  E.  849. 

Luggage  Delivered  to  Porter  to  Put  in  Transit. — The  liability  of 
a  railroad  company  as  insurers  of  luggage  commences  from  the  mo- 
ment when  it  is  placed  under  the  control  of  one  of  their  porters  for 
the  purpose  of  putting  it  in  transit.  Lovell  v.  London,  etc.,  R.  Co.,  45 
L.  J..Q.  B.  476,  34  L.  T.  127,  24  W.  R.  394,  6  R.  &  C.  T.  Cas.  LXIX, 
3  R.  &  C.  T.  Cas.  XX. 

Frequent  Exercise  of  Authority — Delivery  to  Express  Company 
Through  Railroad   Employee. — The   frequent   exercise   by   one   of   a 
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power,  of  which  his  principal  may  have  been  presumed  to  have  no- 
tice, may  be  regarded  by  persons  dealing  with  the  principal  as  suffi- 
cient evidence  of  the  authority  of  such  agent,  and  this  applies  to  em- 
ployees of  a  railroad  company  receiving  packages  for  an  express 
company.  Pacific  Exp.  Co.  v.  Black/  8  Tex.  Civ.  App.  363,  27  S.  W. 
830. 

Depot  Agen^^Special  Instructions — Notice. — A  depot  agent,  who 
receives  and  forwards  freight,  in  the  absence  of  special  instructions 
made  known  to  the  public,  can  bind  the  railroad  company  to  receive 
and  forward  freight.  Watson  z;.  Memphis,  etc.,  R.  Co.,  56  Tenn. 
(9  Heisk.),  255,  19  Am.  Ry.  Rep.  256. 

Delivery  of  Cash  Letter  to  Steamboat  Clerk. — The  delivery  of  a 
cash  letter  to  the  clerk  of  a  steamboat  is  a  delivery  to  the  master  of 
the  vessel;  and  it  is  not  necessary  to  show  special  authority  in  the 
clerk  to  receive  cash  letters,  when  a  general  usage  of  boats  in  the 
trade  is  to  receive  them.    Hosea  v,  McCroy,  12  Ala,  349. 

Custom  to  Allow  Baggage  to  Be  Taken  Charge  of  by  Employees 
for  Delivery  at  Certain  Place. — Where  it  is  the  custom  of  a  common 
carrier  to  allow  the  baggage  of  passengers  to  be  taken  in  charge  by 
its  employees,  to  be  delivered  by  them  at  a  certain  place,  they  will 
be  liable  for  the  loss  of  the  baggage  arising  from  the  neglect  of  their 
employees  to  make  the  delivery  according  to  custom.  Fisher  i: 
Geddes,  15  La.  Ann.  14. 

Apparent  Authority  to  Act  as  Agent  of  Steamboat  Company— Re- 
fusal  X6  Receive  Freight. — Where  one  whom  a  steamboat  carrier  had 
permitted  to  act  as  its  agent  in  receiving  freight,  for  such  a  length 
of  time  as  to  justify  the  belief  that  he  was  an  authorized  agent 
wrongfully  refused  to  receive  freight  offered,  the  carrier  cannot  es- 
cape liability  on  the  ground  that  he  had  no  authority  to  receive 
freight  for  shipment.  Seasongood  v,  Tennessee,  etc.,  Transp.  Co., 
21  Ky.  Law.  Rep.  1142,  54  S.  W.  193,  49  L.  R.  A.  270. 

Delivery  to  Lighterman  as  Delivery  to  Captain  of  Vessel.— The 
usage  was  for  a  lighterman  to  be  engaged  and  paid  by  the  captain  of 
a  vessel,  to  give  his  receipt  to  the  factor  for  cotton,  and  to  take  a 
receipt  from  the  captain  when  he  delivered  the  cotton  on  board  of  the 
vessel.  It  was  held  that  a  delivery  of  cotton  to  the  lighterman  .was 
a  delivery  to  the  captain,  and  the  transportation  by  the  lighter  to  the 
vessel  at  the  commencement  of  the  voyage,  in  execution  of  a  con- 
tract by  which  the  captain  had  engaged  to  carry  the  cotton  to  its 
destination.  Bulkley  v.  Naumkeag  Steam  Cotton  Co.,  24  How.  (U. 
S.),  386. 

Master  of  Boat — Occasionally  Carrying  Cotton  for  Neighbors^— 
Defendant  was  the  owner  of  a  boat,  in  which  he  was  accustomed  to 
carry  his  own  cotton  to  Charleston,  and  occasionally,  when  he  had  not 
a  load  of  his  own,  to  take  for  his  neighbors,  they  paying  freight  for 
the  same.  H.  was  the  master  of  the  boat,  and  the  general  habit  was 
for  those  who  wished  to  send  their  cotton  by  defendant's  boat,  to  ap- 
ply to  defendant  himself.     On  this  occasion,  the  master  of  the  boat 
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had  been  told  to  take  the  cotton  of  certain  other  parties,  which  he  had 
done,  when  plaintiff  applied  to  H.,  jn  the  absence  of  defendant,  to 
take  on  board  ten  bales  of  his  cotton,  asking  him  if  it  was  neces- 
sary to  apply  to  the  defendant  himself,  to  which  H.  replied,  he 
thought  not  and  received  the  cotton.  It  was  held  that  defendant  was 
bound  by  such  act  of  H.,  as  being  within  the  general  scope  of  the 
authority  conferred  upon  him  by  placing  him  in  the  situation  of 
master  of  the  boat,  and  that  the  defendant  was  consequently  charge- 
able as  a  common  carrier,  for  any  loss  of,  or  damage  to,  plaintiff's  cot- 
ton.   M'Clure  v.  Richardson,  1  Rice.  (S.  Car.),  215. 

Captain  of  Steamboat — Trunk — Proper  Agent  at  Place. — The  de- 
fendants being  the  owners  of  a  steamboat,  and  their  regular  business 
being  the  transportation  of  goods  and  merchandise  thereon,  the 
plaintiff  delivered  to  B.,  the  captain  of  such  steamboat,  while  in 
charge  thereof,  a  trunk  containing  clothing,  for  transportation  from 
A.  to  N.  Y.  It  was  held  that  plaintiff  had  the  right  to  conclude  that  B. 
was  the  proper  person  for  him  to  treat  with,  in  the  absence  of  any 
information  to  the  contrary,  and  that  the  defendants  were  liable  as 
common  carriers  for  the  loss  of  the  trunk  and  contents,  although  it 
was  proved  that  they  kept  an  agent  at  A.,  whose  business  it  was  to 
make  contracts  for  th6  carriage  of  freight.  Witbeck  v.  Schuyler,  44 
Barb.  (N.  Y.),  469,  31  How.  Prac.  97. 

Depositing  Baggage  According  to  Directions,  but  with  One  Not  in 
Carrier's  Employ. — When  a  passenger  notifies  the  employees  of  a 
railroad  company  of  his  wish  that  his  baggage  go  with  him,  it  is  the 
duty  of  the  company  to  take  charge  of  it,  and  the  company  is  liable 
as  a  common  carrier,  as  for  a  breach  of  that  duty,  if  the  passenger, 
having  been  directed  by  an  employee  of  the  company  where  to  de- 
posit his  baggage,  delivered  it  at  the  place  designated,  but,  by  mis- 
take, to  another  than  an  employee  of  the  company.  I.  &  G.  Ry.  Co. 
V.  Folliard,  66  Tex.  603,  1  S.  W.  624. 

Goods  Deposited  by  Shipper's  Porter  at  Place  on  Steamboat  In- 
dicated  by  Common  Laborer — Authority — Failure  of  Porter  to  Inquire* 
— But  where,  in  an  action  against  the  owner  of  a  steamboat,  as  a  com- 
mon carrier,  it  was  proved  that  it  was  the  duty  of  the  clerk  of  such 
steamboat  to  receive  freight  for  transportation,  and  property,  having 
been  taken  on  board  such  boat  when  lying  at  the  wharf  by  a  porter, 
was  left  at  a  place  pointed  out  by  a  person  on  board,  whose  ap- 
pearance and  employment  indicated  that  he  was  a  common  laborer, 
and  no  inquiry  was  made  by  such  porter,  either  as  to  the  authority 
of  such  person  to  receive  property  for  carriage,  or  whether  there 
was  or  was  not  any  other  person  on  board  who  had  such  authority, 
it  was  held  that  there  was  not  sufficient  evidence  of  delivery  to  render 
the  owner  of  the  boat  liable  for  the  loss,  of  such  property.  Trow- 
bridge V.  Chapin,  23  Conn.  595. 

Delivered  to  Steamboat  Deck  Hands— Authority — Burden  of  Proof. 

— And  the  mere  fact  that  goods  were  delivered  to  and  received  by  the 
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deck  hands  of  a  steamboat  is  not  sufficient  to  charg-e  the  owners  as 
common  carriers,  unless  it  be  shown  that  such  persons  were  author- 
ized to  receive  freight,  or  that  the  same  was  delivered  to  them  in 
pursuance  of  some  special  contract  or  usage;  and  in  a  given  case, 
otherwise  fully  established,  it  will  not  be  sufficient  to  remove  the 
nece;5sity  for  such  proof  for  the  court  or  jury  to  find  that  the  manner 
of  the  reception  of  the  freight  by  the  deck  hands  was  such  that  the 
officers,  whose  duty  it  was  to  receive  goods  for  transportation,  must, 
if  they  had  exercised  reasonable  attention  and  care  and  diligence, 
have  known  that  the  freight  was  on  board,  and  have  received  it 
Ford  V.  Mitchell,  21  Ind.  54. 

Person  Appointed  to  Receive  Particular  Kind  of  Property.—And 
to  charge  a  common  carrier  there  must  be  either  a  special  acceptance 
or  a  delivery  according  to  the  established  usage  of  the  carrier's  busi- 
ness, and  where  by  the  usage  there  is  a  person  appointed  to  receive 
and  take  charge  of  a  particular  kind  of  property,  the  delivery  must 
be  to  him,  and  not  to  one  engaged  in  the  discharge  of  other  duties. 
Ball  V.  New  Jersey  Steamboat  Co.,  1  Daly  (N.  Y.)»  491. 

Wagon  Sent  upon  Carrier's  Private  Business— Authority  of  Driver. 
— So  a  common  carrier  by  wagon  may  send  his  wagon  and  team 
upon  his  own  business,  under  the  care  of  a  person  who  never  has 
contracted  for  him,  and  is  not  authorized  to  contract  for  him,  with- 
out being  liable  for  goods  entrusted  to  such  driver.  Jenkins  v. 
Picket,  9  Yerg.  (Tenn.),  480. 

Express  Wagon  Wanted — ^Plackard  Exposed — Company's  Name  on 
Cap  Shield  and  Wagon,— In  Abrams  v.  Piatt,  52  N.  Y.  Sup.  Ct.  153. 
23  Misc.  637,  an  action  where  the  issue  was  whether  the  plaintiff  had 
delivered  certain  goods  to  the  defendant,  an  express  company,  it  ap- 
peared that  he  was  a  regular  customer,  furnished  with  a  placard  which 
he  exposed  when  he  wished  an  express  wagon  to  call  and  also  with 
book  of  blank  receipts.  After  the  plaintiff  had  exhibited  his  placard 
on  a  certain  day,  a  stranger,  who  had  the  name  of  the  company  in- 
scribed on  a  shield  on  his  cap,  came  in  the  store,  while  there  was,  on 
the  other  side  of  the  street,  "a  sort  of  yellow  wagon"  on  which  the 
company's  name  appeared,  signed  a  receipt  and  took  away  the  goods. 
It  did  not  appear  that  he  came  from  or  returned  to  the  wagon,  nor 
was  it  shown  who  owned  the  wagon.  The  company  repudiated  the 
whole  transaction,  including  the  name  of  the  alleged  agent  as  signed 
in  the  book.  It  was  held  that  there  was  no  delivery  to  the  carrier 
made  out. 

Not  Common  Carriers  of  Bank  Bills— Authority  of  Captain  of  Boat 
— Burden  of  Proof. — Where  it  appeared  that  defendant's  powers  ex- 
tended to  the  carrying  of  bank  bills,  but  their  charter  did  not  of  neces- 
sity constitute  them  common  carriers  of  bank  bills,  it  was  necessary 
to  show,  by  positive  proof,  that  defendants  consented  that  the  cap- 
tain of  their  boat  should  carry  money  on  their  account,  in  order  to 
hold  them  responsible  for  the  loss  of  the  money.  Farmers'  & 
Mechanics'  Bank  v.  Champlain  Trans.  Co.  23  Vt.  186,  56  Am.  Dec  68. 
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5.  Authority  of  Agent  to  Accept  Freight  for  Carriage— Presumption 

from  Place  of  Delivery. 

Where  goods  are  delivered  for  transportation  to  an  agent  of  the 
carrier,  who  is  clothed  with  apparent  authority  to  accept  them  for 
such  purpose,  at  a  station  or  other  regular  place  for  the  reception  of 
freight  for  carriage,  the  presumption  is  in  favor  of  the  agent's  au- 
thority to  bind  the  carrier;  but  if  the  delivery  to  the  agent  is  not  made 
at  or  near  a  regular  or  customary  place  for  the  acceptance  of  freight, 
the  shipper  has  the  burden  of  proving  that  such  agent  had  authority 
to  bind  the  carrier  by  such  acceptance.  Cunard  Steamship  Co.  v. 
Kelley,  53  C.  C.  A.  310,  115  Fed.  Rep.  678;  Dwight  v.  Brewster,  1  Pick. 
(Mass.),  50,  11  Am.  Dec.  133;  Missouri  Coal,  etc.,  Co.  v,  Hannibal, 
etc.,  R.  Co.,  35  Mo.  84;  Seasongood  v,  Tennessee,  etc.,  Transp.  Co., 
21  Ky.  Law  Rep.  1142,  54  S.  W.  193,  49  L.  R.  A.  270;  Abrams  v.  Piatt, 
52  N.  Y.  Sup.  Ct.   153,  23   Misc.  637. 

Delivered  at  Distance  from  Raibroad — Authority  of  Agent — Burden 
of  Proof. — Where  goods  are  claimed  to  have  been  delivered  to  an 
agent  of  defendant  carrier,  at  a  distance  from  its  line  of  railroad,  to 
be  carried  to  the  road  and  thence  transported  on  its  line,  the  author- 
ity of  the  person  thus  purporting  to  act  as  agent,  to  bind  the  com- 
pany, must  be  shown.  Missouri  Coal,  etc.,  Co.  v.  Hannibal,  etc.,  R. 
Co.,  35  Mo.  84. 

6.  Coxutructive  Delivery — Must  Be  Deposited  at  Customary  Place. 

And  in  order  to  render  a  constructive  delivery  of  goods  to  the 
carrier  binding  upon  it,  they  must  be  left  at  a  place  where  an  estab- 
lished custom  has  made  it  the  duty  of  the  carrier  to  take  possession 
of  them  for  transportation.  Lennon  v.  Illinois  Cent.  R.  Co.,  127 
Iowa,  431,  16  R.  R.  R.  45,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  103  N.  W. 
343;  Witzler  v.  Collins,  70  Me.  290,  35  Am.  Rep.  327;  Moses  v.  Boston, 
etc.,  R-  Co.,  24  N.  H.  71;  Spofford  v.  Pennsylvania  R.  Co.,  11  Pa. 
Super.  Ct.  97;  Martin  v.  Fort  Worth,  etc.,  R.  Co.  3  Tex.  Civ.  App. 
556,  22  S.  W.  1007;  St.  Louis,  etc.,  R.  Co.  v.  Martin  (Tex.  Civ.  App.), 
35  S.  W.  28. 

Roadside  Deposit  of  Freight — Conductor's  Promise. — An  action 
cannot  be  maintained  against  a  railroad  company,  as  a  common 
carrier,  for  the  loss  or  destruction  of  goods  deposited  on  the  road 
side,  at  a  place  where  there  was  no  regular  station,  and  no  agent,  al- 
though a  conductor  of  a  freight  train  had  promised  to  stop  and  take 
them.  Wells  v.  Wilmington,  etc.,  R.  Co.,  51  N.  Car.  47,  72  Am.  Dec. 
656. 

Delivery  to  Vessel — Customary  Place. — There  can  be  no  construc- 
tive delivery  of  goods  so  as  to  bind  the  owners  of  a  vessel  for  their 
carnage  except  at  such  a  place  as  where  by  constant  practice  and 
usage  they  have  received  property  left  for  transportation.  Witzler  v. 
Collins,  70  Me.  290,  35  Am.  Rep.  327. 

Delivery  of  Package  of  Money  to  Clerk  of  Express  Agent,  Outside 
of  His  Office — Custom. — The  delivery  of  a  package  of  money,  to  be 
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transported  by  an  express  company,  to  the  clerk  of  its  agent  for  the 
city,  outside  the  office  of  the  agent,  is  not  such  a  delivery  to  the  com- 
pany as  to  make  them  liable  for  its  loss,  occurring  while  it  was  in 
the  hands  of  such  clerk,  and  before  it  came  into  the  actual  posses- 
sion of  such  agent.  And  this  is  so  although  the  former  agents  of  the 
company  were  accustomed  to  receive  such  packages  from  the  plain- 
tiff outside  of  their  offices,  and  such  clerk  was  accustomed  to  re- 
ceive such  packages  in  the  office  of  the  agent  and  receipt  for  them 
there.     Cronkite  v.  Wells,  32  N.  Y.  247. 

Cotton  Deposited  Near  Track  Near  Depot  on  Platform  of  Third 
Party — Fire. — A  railroad  company  is  not  liable,  as  a  common  car- 
rier, for  cotton  merely  placed  by  its  owner  near  its  track  near  a  depot, 
on  a  platform  which  did  not  belong  to  the  company,  where  it  was 
burned  by  a  spark  from  a  passing  locomotive.  Brown  v,  Atlanta, 
etc.,  R.  Co.,  19  S.  Car.  39. 

Deposit  of  Goods  Alongside  Railroad  at  Mere  Switch. — ^A  mere 
switch,  at  which  there  is  neither  agent,  station,  flor  platform,  but  where 
shipments  are  made  by  loading  upon  cars  placed  on  the  switch  by 
request,  is  not  a  depot,  at  which  a  deposit  of  goods  alongside  is  such 
a  delivery  to  the  railroad  as  will  make  it  liable  as  a  common  carrier. 
Kansas  City,  etc.,  R.  Co.  v.  Lilly  (Miss.),  8  So.  644. 

Any  Place  Where  Carrier  May  Receive  Goods. — But  goods  which 
are  ready,  at  a  place  where  the  carrier  may  receive  them,  may  be 
tendered  for  transportation  to  an  agent  authorized  to  receive  or  re- 
ject them,  without  regard  to  the  place  where  the  tender  is  made. 
Cobb,  etc.,  Co.  v.  Illinois  Cent.  R.  Co.,  38  Iowa,  601. 

Deposited  with  Carrier's  Consent. — In  determining  whether  freight 
has  been  delivered  to  the  carrier,  it  matters  not  whether  it  was  placed 
in  the  depot  of  the  carrier,  or  on  its  platform  or  in  its  car,  so  long  as 
it  is  so  deposited  with  its  consent.  Nor  is  it  material  in  this  connec- 
tion whether  the  hands  who  deposit  the  freight  are  in  the  employ  of 
the  shipper  or  the  carrier.  Illinois  Cent.  R.  Co.  v.  Smyser  &  Co.,  38 
111.  354. 

Agreement  to  Receive  at  Depot  Where  Deposited. — The  responsi- 
bility of  a  common  carrier  commences  with  the  delivery  of  the  goods 
to  itself  or  agent  at  the  place  where  it  is  accustomed  or  agrees  to 
receive  them,  and  if  the  agent  agrees  to  receive  them  at  the  depot 
where  they  are  at  the  time,  its  liability  as  a  common  carrier  begins. 
Southern  Exp.  Co.  v.  Newby,  36  Ga.  635,  91  Am.  De?:.  783. 

Baggage  Accepted  at  Another  Inn,  Instead  of  Booking  Office.— 
If  a  message  be  left  at  the  booking  office  of  a  common  carrier  from 
N.  to  L.,  for  his  van  to  call  for  plaintiffs  luggage  at  another  inn, 
for  the  purpose  of  its  being  carried  to  L.,  and  the  carrier's  employee 
and  van  go  to  the  other  inn,  and  the  plaintiff's  luggage  be  there  put 
into  such  van,  and  afterwards  lost  therefrom,  the  carrier  is  liable 
for  loss,  just  as  he  would  be  if  the  luggage  had  been  accepted  for 
carriage  at  the  carrier's  regular  booking  office.  Davey  v.  Mason,  41 
Eng.  C.  L.  30. 
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Delivery  to  Stage  Company — Accepted  by  Agent  at  Postoffice. — 

Where  a  package  was  delivered  to  the  agent  of  a  stage  coach  com- 
pany, at  the  postoffice  where  the  stage  was  standing,  and  not  at  an 
office  of  the  company,  to  be  carried  from  Boston  to  Hartford,  and 
was  by  the  agent,  when  he  received  it,  entered  on  the  way-bill,  he 
having  previously  directed  the  person  who  had  the  care  of  the  package 
to  bring  it  to  the  postoffice,  and  it  was  lost  before  reaching  Hartford, 
it  was  held  that  the  owners  of  the  coach  was  liable  to  the  owner  of 
the  package  for  its  value,  the  delivery  at  the  postoffice  being  with 
the  assent  of  their  agent.    Phillips  v,  Earle,  8  Pick.  (Mass.),  182. 

Beyond  Carrier's  Terminus— Contract  or  Custom. — The  duty  on  tlie 
part  of  a  railroad  common  carrier  to  receive  goods  for  transportation 
beyond  its  terminus  may  be  created  by  contract  or  a  course  of  busi- 
ness, which  would  warrant  those  dealing  with  it  in  presuming  that 
their  goods  would  be  received  beyond  such  terminus.  Cobb,  etc.,  C;). 
V.  Illinois  Cent.  R.  Co,  38  Iowa,  601. 

7.   Carrier  Must  Be  Notified  of  Deposit  of  Goods. 

But  in  order  to  render  a  constructive  delivery  of  goods  to  a  com- 
mon carrier  binding  upon  it,  the  carrier  must  receive  actual  or  con- 
structive  notice  of  the  deposit  of  the  freight  at  a  customary  place 
for  accepting  it  for  carriage. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Smyser,  38  111.  354. 

New  York. — Salinger  v.  Simmons,  8  Abb.  Prac.  (N.  S.),  409,  57 
Barb.  513;  Grosvenor  v.  New  York  Cent.  R.  Co.  39  N.  Y.  34,  5  Abb. 
Pr.  N.  S.  345. 

Pennsylvania. — Spofford  v,  Pennsylvania  R.  Co.,  11  Pa.  Sup'r  Ct.  97. 

Texas.— Ft.  Worth,  etc.,  R.  Co.  v.  Riley  (Tex.  Civ.  App.),  1  S.  W. 
446;  Houston,  etc.,  R.  Co.  v.  Hodde,  42  Tex.  467;  Yoakum  v.  Dryden 
(Tex.  Civ.  App.),  26  S.  W.  312. 

Wisconsin. — Glass  v.  Goldsmith  22  Wis.  488. 

Canada.— Kerr  v.  Grand  Trunk  R.  Co.,  24  U.  C.  C.  P.  209. 

Cotton  Merely  Deposited  on  Station-House  Platform. — A  railroad 
company  is  not  liable  for  cotton  stolen  or  lost  after  a  mere  deposit 
of  it  on  a  platform  at  the  company's  station-house,  unless  it  is  shown 
that  the  company  or  its  agents  had  notice  of  such  deposit  and  received 
the  cotton  for  transportation  as  a  common  carrier.  Southwestern  R. 
Co.  V,  Webb,  48  Ala.  585. 

Valise  Left  in  Vacant  Car  Seat  Fifteen  Minutes  before  Starting 
Time — No  One  Shown  to  Be  in  Charge. — Plaintiff  an  intending  pas- 
senger by  defendant's  railroad,  a  quarter  of  an  hour  before  the  train 
started,  entered  a  passenger  car  standing  at  the  station  at  the  original 
starting  point,  left  his  valise  on  a  vacant  seat,  and  went  out,  and  on 
his  return  shortly  afterwards  his  valise  was  gone.  It  was  not  shown 
that  at  the  time  he  left  the  valise  any  one  was  in  charge  of  the  train, 
or  that  there  was  any  other  passenger  in  the  car.  It  was  held  that 
this  was  not  a  sufficient  delivery  of  the  valise  to  the  railroad  company 
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so  as  to  render  it  liable.  Kerr  v.  Grand  Trunk  R.  Co.,  24  U.  C  C.  P. 
209. 

Deposit  in  Railroad  Warehouse  through  Door  Opened  l»y  Shipper's 
Agent-*-No  One  in  Charge, — A  delivery  to  a  railroad  warehouse 
about  dark  and  after  it  was  closed  and  locked  for  the  night,  by 
plaintiff's  agent  by  opening  the  upper  door  and  thereby  putting  the 
goods  in,  there  being  no  one  in  charge,  does  not  show  such  delivery 
as  will  charge  the  railroad  company  either  as  a  common  carrier  or 
warehouseman,  without  affirmative  proof  of  some  act  of  negligence 
on  its  part  with  respect  to  the  custody  of  the  property.  Spofford  v. 
Pennsylvania  R.  Co.,  11  Pa.  Sup'r  Ct.  97. 

Cartman  Directed  by  Wrong  Baggage  Master  to  Take  Trunk  on 
Board — Failure  to  Obtain  Check  or  Notify  Right  Baggage  Master.— 
A  cartman  took  plaintiff's  trunk  to  defendant's  wharf,  and  was  there 
directed  by  a  baggage  master  having  charge  of  a  diflFerent  class  of 
goods  to  take  it  on  board  the  boat.  The  cartman  deposited  the  trunk 
with  other  trunks  at  the  baggage-room  door,  without  obtaining  a 
check  for  it  or  calling  it  to  the  attention  of  the  baggage  master  hav- 
ing charge  of  that  class  of  baggage.  It  was  held  that  this  was  not 
such  a  delivery  to  or  acceptance  by  the  defendant,  as  common  car- 
riers, as  to  make  them  liable  for  the  loss  of  the  trunk.  Ball  v.  New 
Jersey  Steamboat  Co.,  1  Daly  (N.  Y.),  491. 

Trunk  Deposited  on  Steamboat  in  Usual  Place — Failure  to  Notify. 
— Plaintiff  intending  to  take  passage  on  the  steamboat  of  defendants, 
deposited  his  trunk  on  board  in  the  usual  place  for  baggage,  but 
without  putting  it  in  charge  of  any  person,  or  notifying  any  one  em- 
ployed on  the  boat  of  such  deposit  or  of  his'  intention  to  take  pas- 
sage, and,  while  temporarily  absent  from  the  boat,  she  started  on  her 
trip  and  h^  was  left.  The  trunk  could  not  afterwards  be  found. 
It  was  held  that  it  appeared  from  these  facts  that  there  was  no  con- 
structive delivery  and  acceptance  of  the  trunk  as  baggrage  by  the 
carrier.    Wright  v.  Caldwell,  3  Mich.  51. 

Car,  Left  on  Siding  at  Request,  Loaded  with  Cotton — ^Train  Due 
Next  Day — Fire. — The  plaintiffs  operated  a  cotton  gin  at  a  town 
where  defendant  railroad  company  had  no  station  or  agent.  Cotton 
was  shipped  by  plaintiffs  notifying  the  conductor  of  a  local  freight 
train  to  leave  a  car  on  the  siding.  They  loaded  the  car  and  flagged 
the  train  on  which  they  desired  to  send  it,  the  conductor  of  which 
then  gave  them  a  bill  of  lading.  Pursuant  to  such  plan  they  loaded 
a  car  with  cotton  in  the  evening  after  the  only  local  freight  train  for 
the  day  had  passed,  and  there  would  be  no  other  until  the  evening  of 
the  next  day.  During  the  night  the  cotton  was  destroyed  by  fire. 
It  was  held  the  this  did  not  constitute  a  delivery  to  and  acceptance 
by  the  railroad  company,  so  as  to  make  them  liable  for  the  value  of 
the  cotton.  Tate  z\  Yazoo,  etc.,  R.  Co.,  78  Miss.  842,  29  So.  392,  20 
Am.  &  Eng.  R.  Cas..  X.  S.,  461,  84  Am.  St.  Rep.  649. 

Usual  Place  with  Carrier's  Knowledge,— In  Pittsburg,  etc.,  R.  Co. 
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V.  American  Tobacco  Co.,  126  Ky.  582,  2s\r.  R.  R.  586,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  586,  104  S.  W.  377,  it  is  held  that  where  goods 
designed  for  immediate  shipment  are  placed  in  a  condition  to  be  car- 
ried, in  the  usual  place  of  loading,  in  accordance  with  the  custom  of 
delivery  between  the  parties,  with  the  carrier's  knowledge  of  the  fact 
and  purpose,  or  at  the  place  of  loading  designated  by  the  parties, 
there  is  both  a  delivery  to  and  an  acceptance  by  the  carrier. 

8.  Deposit  at  Usual  Place  without  Actual  Notice  to  Gamer. 

But  it  is  not  always  essential  that  the  shipper  should  give  the 
carrier  actual  notice  that  goods  have  been  deposited  for  transporta- 
tion by  the  carrier  at  a  certain  customary  place  for  receiving  freight; 
the  special  circumstances  being  sometimes  sufficient  to  constitute  a 
valid  constructive  notice  to  the  carrier. 

Alabama. — Montgomery,  etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49  Am. 
Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v  Fire  Assn.  55  Ark.  163,  18 
S.  W.  43. 

Connecticut. — Merriam  v.  Hartfort,  etc.,  R.  Co.,  20  Conn.  354. 

District  of  Columbia. — Bowie  v.  Baltimore,  etc.,  R.  Co.,  1  MacArthur 
(8  D.  C),  94. 

Indiana. — Evansville,  etc.,  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35  N.  E. 
296. 

Iowa. — Green  v.  Milwaukee,  etc.,  R.  Co.,  38  Iowa  100. 

Louisiana. — Meyer  v.  Vicksburg,  etc.,  R.  Co.,  41  La.  Ann.  639,  6  So. 
218. 

Maine.— Witzler  v.  Collins,  70  Me.  290,  35  Am.  Rep.  327. 

New  Hampshire. — Moses  v.  Boston,  etc.,  R.  Co.,  24  N.  H.  71. 

North  Carolina.— Williams  v.  Southern  Ry.  Co.,  155  N.  Car.  260, 
42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71  S.  E.  346. 

Texas. — Martin  v.  Fort  Worth,  etc.,  Ry.  Co.,  3  Tex.  Civ.  App.  556, 
22  S.  W.  1007;  Fort  Worth,  etc.,  R.  Co.  v,  Martin,  12  Tex.  Civ.  App. 
464,  35  S.  W.  21. 

Wisconsin. — Gleason  v,  Goodrich  Transp.  Co.,  32  Wis.  85,  14  Am. 
Rep.  716. 

Custom  to  Deposit  Cotton  on  Platform  for  Next  Train — Failure  to 
Take  on. — Where  a  railroad  company  erects  a  platform  for  ship- 
ping cotton,  and  its  course  of  business  is  such  that  induces  parties  to 
store  cotton  on  it  under  a  promise  to  ship  by  the  next  freight  train, 
and  it  passes  and  neglects  to  take  on  the  cotton,  and  the  cotton  is 
destroyed  by  fire  from  a  passing  train,  after  the  t^ain  which  ought  to 
have  taken  it  on  has  passed,  the  company  is  liable,  as  a  common  car- 
rier, for  the  loss  of  the  cotton.  Meyer  &  Co.  v.  Vicksburg,  etc.,  R. 
Co.,  41  La.  Ann.  639,  6  So.  218. 

On  Station  Platform,  under  Contract  of  Carriage. — Delivery  of 
inanimate  property  on  the  platform  of  a  railroad  company,  which  is 
the  usual  place  for  receiving  freight  for  shipment,  and  under  an  agree- 
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ment  previously  made  for  the  carriage  of  the  same,  is  a  sufficient  de- 
livery to  charge  the  railroad  company  with  responsibility  as  a  common 
carrier.    Bowie  v,  Baltimore,  etc.,  R.  Co.,  1  McArthur  (8  D.  C.)  94. 

Custom  to  Leave  Baggage  at  Certain  Place. — As  a  rule,  notice 
must  be  given  to  an  authorized  agent  of  a  carrier  when  baggage  is 
taken  to  a  railroad  station  or  other  place  where  baggage  is  usually 
received,  in  order  to  make  the  carrier  liable,  but  the  carrier  may  bind 
itself  by  a  custom  of  treating  baggage  as  received  when  left  at  a 
given  place,  without  other  notice.  Williams  v.  Southern  R.  Co.,  355 
N.  Car.  260,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  71 
S.  £.  346. 

Cotton  Deposited  in  Street  Alongside  of  Depot  Platform— Cintom 
Adopted  by  Depot  Agent — No  Receipt. — ^A  deposit  of  cotton  in  a 
street  alongside  of  the  platform  of  a  railroad  depot,  or  in  the  rail- 
road cotton-yard,  for  shipment,  in  pursuance  of  a  custom  or  usuage 
adopted  or  sanctioned  by  the  depot  agent  may  amount  to  a  delivery 
to  the  railroad  company,  although  no  receipt  is  given  by  the  ageot 
to  the  shipper,  and  such  usage  or  custom  is  Contrary  to  the  es- 
tablished regulations  of  the'  company  known  to  the  shipper,  and  no 
notice  thereof  is  traced  to  the  superintendent  or  managing  agent  of 
the  company.  Montgomery,  etc.,  R.  Co.  v,  Kolb,  73  Ala.  396,  49  Am. 
Rep.  54,  18  Am.  &  Eng  R.  Cas.  512. 

Deposited  in  Wheeled  Truck  Close  to  Depot  Platform — Absence  of 
Station  Officials. — But  where  a  railroad  provided  a  regular  and  safe 
place  at  its  depot  for  receiving  baggage,  and  there  was  a  safe  road 
leading  thereto,  delivery  of  baggage  to  the  railroad  in  such  sense  as 
to  make  it  responsible  for  injury  thereto  could  not  be  accomplished 
by  unloading  the  baggage  from  a  dray,  in  the  absence  of  the  station 
officials,  unto  a  wheeled  truck  close  to  the  edge  of  the  platform  near 
the  track.  Lennon  v.  Illinois  Cent.  R.  Co.,  127  Iowa  431,  16  R.  R.  R. 
45,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  103  N.  W.  343. 

9.  Notice  to  Succeeding  Carrier  of  Arrival  at  Junction. 

After  the  initial  carrier  has  deposited  freight  at  a  junction  for  fur- 
ther transportation  by  the  next  carrier,  the  latter's  liability  on  ac- 
count of  such  goods  does  not  begin  until  it  has  been  notiRed  of  their 
arrival.  Texas,  etc.,  R.  Co.  r.  Reiss,  183  U.  S.  621,  46  L.  Ed.  358,  22 
S.  Ct.  253;  Myrick  v,  Michigan  Cent.  R.  Co.,  9  Biss.  (U.  S.)  44;  In 
re  Petersen  (C.  C),  21  Fed.  Rep.  885;  iEtna  Ins.  Co.  t.  Wheeler.  49 
N.  Y.  616,  3  Am.  R.  Rep.  390;  McDonald  v.  Western  R.  Corp..  34  N. 
Y.  497;  Sprague  v.  New  York  Cent.  R.  Co.,  52  N.  Y.  637;  Irish  r.  Mil- 
waukee, etc..  R.  Co.,  19  Minn.  (Gil.  823)  376,  18  Am.  Rep.  340;  Dunn 
V.  Hannibal,  etc.,  R.  Co.,  68  Mo.  268;  Selma,  etc.,  R.  Co.  v.  Butts,  43 
Ala.  385,  94  Am.  Dec.  694. 

Car  Placed  on  Transfer  Track  of  Connecting  Carrier. — ^A  car-load 
of  freight  is  delivered  to  a  connecting  carrier  when  the  car  is  placed 
on  its  transfer  track,    and  it  is    notified   of  that   fact.      McMillan  r. 
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Chicago,  etc.,  Ry.  Co.,  147  Iowa  596,  35  R.  R.  R.  396,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  396,  124  N.  W.  1069. 

Delivered  at  Warehouse  Used  in  Common — ^Expenses  of  Handling 
Paid  in  Common — ^Notice  of  Destination. — Where  there  is  an  agree* 
ment  between  two  common  carriers  operating  connecting  lines  for 
the  carriage  of  freight  over  both  routes  at  an  agreed  price  to  be  di- 
vided between  them,  and  where  they  have  at  the  point  of  connection 
a  warehouse  used  in  common  for  the  transfer  of  freight  from  one 
line  to  the  other,  the  expense  of  handling  being  paid  in  common,  a 
delivery  of  freight  at  the  warehouse  by  one  carrier  destined  to  pass 
over  the  line  of  the  other,  with  notice  to  the  latter  of  its  arrival  and 
ultimate  destination,  places  it  in  the  possession  of  the  latter,  and  im- 
poses upon  it  the  duties  and  liabilities  of  a  common  carrier  in  ref- 
erence thereto,  i^tna  Ins.  Co.  v,  Wheeler,  49  N.  Y.  616,  3  Am.  R. 
Rep.  390. 

Notice  of  Arrival — Deposited  in  Box  in  Its  Own  Depot  by  Initial 
Carrier — Custom. — But  where  goods  are  received  by  a  carrier  for 
transportation,  marked  for  a  destination  beyond  the  terminus  of  its 
route,  the  notice  to  the  next  carrier  of  their  arrival  and  readiness  for 
delivery  need  not  actually,  be  brought  home  to  the  knowledge  of  the 
next  carrier;  and  where  the  uniform  custom  of  doing  business  be- 
tween them  was  for  the  first  carrier  to  deposit  such  notice  in  a  spe- 
cial box  in  its  own  depot,  to  which  the  next  carrier  had  constant  ac- 
cess and  was  accustomed  to  look  for  such  notices,  such  deposit  is 
sufficient.    Mills  v,  Michigan  Cent.  R.  Co.,  45  N.  Y.  622. 

10.    Goods  Deposited  at  Usual  Place  without  Actual  Notice  to  Next 

Carrier. 

But  actual  notice  to  the  succeeding  carrier  of  the  deposit  of  freight 
at  a  junction  or  other  customary  place  is  not  always  necessary  in 
order  for  its  liability  to  begin,  constructive  notice,  santioned  by  a 
well  established  custom,  being  sometimes  sufficient  to  bind  the  suc- 
ceeding carrier.  Pratt  v.  Grand  Trunk  Ry.  Co.,  95  U.  S.  43,  24  L.  Ed. 
336;  Mt.  Vernon  Co.  v.  Alabama,  etc.,  R.  Co.,  92  Ala.  296,  80  So.  687; 
Converse  v.  Norwich,  etc.,  Transp.  Co.,  33  Conn.  166;  Conkey  v.  Mil- 
waukee, etc.,  R.  Co.,  31  Wis.  619,  11  Am.  Rep.  630;  Barter  &  Co.  v. 
Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434;  Root  v.  Great  Western  R.  Co.,. 
55  N.  Y.  636. 

If  their  is  an  agreement  between  two  railroad  companies,  occupying 
the  relative  positions  of  intermediate  and  succeeding  carrier,  that 
property  intended  for  transportation  by  the  latter  may  be  deposited 
at  a  particular  place  without  express  notice  to  it,  such  deposit 
amounts  to  notice,  and  is  a  delivery,  and  the  possession  of  such  suc- 
ceeding carrier  is  complete  and  its  liability  fixed  whenever  the  prop- 
erty thus,  with  its  assent,  comes  into  its  possession.  Pratt  v.  Grand 
Trunk  R.  Co.,  95  U.  S.  43,  24  L.  Ed.  336. 

Goods  Set  Apart  in  Accustomed   Place  in   Warehouse^Elapse   of 
Reasonable— Time.— In  Conkey  v.  Milwaukee,  R.  Co.,  31  Wis.  619,  11 
45  R  R  R — i% 
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Am.  Rep.  630,  Dixon,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said:  **I  regarded  the  goods,  when  separated  and  set  apart  in  the  ac- 
customed place  in  the  warehouse,  and  ready  for  delivery  by  the  pre- 
ceding carrier,  and  after  a  reasonable  time  had  elapsed  for  the 
succeeding  one  to  receive  them,  and  when,  in  the  due  course  of  busi- 
ness, he  should  have  done  so,  as  being  pro  hac  vice,  if  need  be,  in 
the  warehouse  of  the  latter  awaiting  transportation  by  him,  or  if 
necessary  for  the  purpose  of  the  remedy,  constructively  in  his  posses- 
sion as  common  carrier.  Such  were  my  views  which  I  then  enter- 
tained, and  I  have  as  yet  discovered  no  good  reason  for  changing 
them." 

Wharf  Owned  by  Railroad  Company  and  Steamboat  Company  in 
Common — Custom — To  Land  Goods  upon  Particular  Place  for  Rail- 
road.— A  railroad  company -and  a  steamboat  company  had  a  covered 
wharf  in  common  at  their  common  terminus  used  both  as  a  depot 
and  wharf,  and  it  was  the  established  usage  for  the  steamboat  coin- 
pany  to  land  goods  for  the  railroad  on  the  arrival  of  its  boats  in  the 
night  upon  a  particular  place  in  the  depot,  where  they  were  taken  by 
the  railroad  company  the  next  morning,  both  companies  having  equal 
possession  of  the  depot.  Freight  received  by  the  steamboat  company 
for  delivery  to  the  railroad  company  was  landed  in  the  depot  and  at 
such  place  during  the  night  of  Saturday,  and  was  burned  with  the 
depot  in  the  afternoon  of  the  Sunday  following,  the  railroad  com 
pany  having  done  no  act  in  the  meantime  accepting  delivery.  It  was 
held  that  the  steamboat  company  had  delivered  the  goods  to  the  rail- 
road and  was  not  liable  for  their  loss.  Converse  v.  Norwich,  ctc^ 
Transp.  Co.,  33  Conn.  166. 

Engine  Cut  Loose  from  Cars  to  Be  Transported  from  Junction  by 
Connecting  Carrier. — The  delivery  of  cars  loaded  with  peaches  by 
one  railroad  company  to  a  connecting  company  was  complete  the 
moment  such  cars,  which  belonged  to  the  first  company,  reached  the 
points  of  connection  between  the  two  companies  and  the  engine  was 
cut  loose  from  the  cars.  Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Honst 
(Del.),  233. 

11.  Custom  of  Carrier  to  Receive  for  Transportation  Goods  Deposited 
at  Certain  Place  without  Actual  Notice  to  Carrier. 

An  implied  agreement  on  the  part  of  a  common  carrier  to  assume 
the  responsibility  of  an  insurer  of  goods  deposited  at  a  certain  place, 
without  actual  notice  to  the  carrier  of  the  deposit,  may  be  established 
by  proof  of  the  custom  of  the  carrier  to  receive  for  transportation 
goods  so  deposited. 

Alabama. — Montgomery,  etc.,  R.  Co.  v.  Kolk,  73  Ala.  396,  49  .Am. 
Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512. 

Connecticut.— Merriam  v.  Hartford,  etc.,  R.  Co.,  20  Conn.  354. 

Iowa. — Green  v.  Milwaukee,  etc.,  R.  Co.,  38  Iowa,  100. 

Louisiana.— Meyer  v.   Vicksburg,  etc.,   R.  Co.,  41   La.  Ann.  639,  ff 

So.  218. 
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New  Hampshire. — Moses  z/.  Boston,  etc.,  R.  Co.,  24  N.  H.  71. 

Texas. — Martin  v.  Fort  Worth,  etc.,  R.  Co.,  3  Tex.  Civ.  App.  556, 
22  S.  W.  1007;  Ft.  Worth,  etc.,  R.  Co.  v.  Martin,  12  Tex.  Civ.  App. 
464,  35  S.  E.  21. 

Wisconsin. — Gleason  v.  Goodrich  Trans.  Co.,  32  Wis.  85,  14  Am. 
Rep.  716. 

12.  Deposit  at  Usual  Place^Actual  or  Constructive  Notice  to  Carrier 

Essential. 

But  the  mere  deposit  of  freight  at  a  customary  place  for  its  ac- 
ceptance for  transportation  cannot  constitute  delivery  to  the  carrier 
unless  it  is  given  actual  or  constructive  notice  of  such  deposit. 

Alabama. — Southwestern  R.  Co.  v.  Webb,  48  Ala.  585;  Montgomery, 
etc.,  R.  Co.  V.  Kolb,  73  Ala.  396,  49  Am.  Rep.  54,  18  Am.  &  Eng.  R. 
Cas.  512. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Murphy,  60  Ark.  333,  30  S.  W. 
419. 

Connecticut — Merriam  v.  Hartford,  etc.,  R.  Co.,  20  Conn.  354. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Smyser,  38  111.  354. 

Iowa. — Lennon  v.  Illinois  Cent.  R.  Co.,  127  Iowa  431,  16  R.  R.  R. 
45,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  103  N.  W.  343. 

Michigan.— Wright  v.  Caldwell,  3  Mich.  51. 

New  York. — Packard  v.  Getman  (N.  Y.),  6  Cow.  757;  Salinger  v, 
Simmons,  8  Abb.  Prac.  (N.  S.)  409,  57  Barb.  (N.  Y.),  513;  Grosvenor 
V,  New  York  Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb  Pr.  N.  S.  345. 

North  Carolina.— Wells  v.  Wilmington,  etc.,  R.  Co.,  51  N.  Car.  47, 
72  Am.  Dec.  556. 

Placing  Cotton  on  Vehicle  of  Carrier,  or  Near  Its  Boat  or  Ware- 
house— Rule,  Custom,  or  Notice. — The  placing  of  cotton  on  the  wagon 
or  car  of  a  common  carrier,  or  near  its  boat  or  warehouse,  is  not  a 
delivery,  unless  some  regulation  of  the  carrier  or  custom  existing 
between  the  carrier  and  the  public  makes  it  otherwise,  or  notice  is 
given  to  the  carrier,  or  its  agents  or  other  authorized  employees. 
Houston,  etc.,  Ry.  Co.  v.  Hodde,  42  Tex.  467. 

Merely  Depositing  Goods  in  Place  Convenient  for  Railroad. — 
Merely  placing  goods  in  such  a  place  or  position  that  the  common 
carrier  can  easily  take  possession  of  them,  but  without  calling  its  at- 
tention to  them,  is  not,  under  ordinary  circumstances,  a  delivery  to 
the  carrier  either  actual  or  constructive.  O'Bannon  v.  Southern  Exp. 
Co.,  51  Ala.  481. 

Roadside  Deposits  of  Freight. — Roadside  deposits  of  freight,  made 
to  save  the  trouble  of  hauling  to  a  regular  depot,  are,  as  a  general 
rule,  at  the  risk  of  the  owners,  until  the  goods  are  loaded  on  a  freight 
car.    Wells  v.  Wilmington,  etc.,  R.  Co.,  51  N.  Car.  47,  72  Am.  Dec.  556. 

13.  Constructive   Delivery   May   Bind   Connecting   Carrier,   but   Not 

Shipper. 

Although  the  constructive  delivery  of  freight  by  the  initial  carrier 
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to  the  succeeding  carrier  may  bind  the  carriers,  it  will  not  bind  the 
shipper  or  consignee,  so  as  to  affect  the  rights  of  the  latter. 

United  States.— In  re  Petersen  (C.  C),  21  Fed.  Rep.  885;  Michigan 
Cent.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  (U.  S.),  318,  21  L 
Ed.  297. 

Arkansas. — Packard  v.  Taylor,  etc.,  Co.,  35  Ark.  402,  37  Am.  Rep.  37. 

Georgia. — Union  Dray  Line  Co.  v.  Hurt,  30  Ga.  798;  Wallace  r. 
Western,  etc.,  R.  Co.,  40  Ga.  419. 

Massachusetts. — Reynolds  v.  Boston,  etc.,  R.  Co.,  121  Mass.  29L 

Minnesota. — Irish  v.  Milwaukee,  etc.,  R.  Co.,  19  Minn.  (Gil.  323), 
376,  18  Am.  Rep.  340. 

New  York.— McDonald  v.  Western  R.  Corp.,  34  N.  Y.  497. 

Ohio. — Erie  R.  Co.  v.  Lockwood  &  Son,  28  Ohio  St.  358. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  Campbell,  7  Heisk  (Tcnn.), 
253. 

Wisconsin. — Conkey  v.  Milwaukee,  etc.,  R.  Co.,  31  Wis.  619,  11  Ant 
Rep.  630. 

Switched  upon  Track  of  Connecting  Carrier — Receipts  Not  Given 
until  Rxamination  of  Freight — Custom. — An  understanding  or  cus- 
tom between  connecting  railroads  that  when  the  cars  of  one  road  are 
switched  off  upon  the  track  of  another,  the  latter  is  responsible  for 
the  freight,  although  receipts  are  not  given  till  the  freight  has  been 
examined,  checked,  and  found  all  right,  or  the  deficiency  noted,  is  a 
good  and  valid  custom  as  between  the  railroads,  but  under  section 
2058  of  the  Georgia  Code,  does  not  bind  the  owner  of  the  goods. 
Wallace  v.  Western,  etc.,  R.  Co.,  40  Ga.  419. 

14.    Carrier  Must  Have  Exclusive  Possession  and  Control 

Unless  exclusive  possession  and  control  of  the  goods  have  been 
surrendered  to  the  carrier,  there-  has  been  no  such  delivery  to  it  as  to 
render  it  responsible  as  a  common  carrier. 

United  States.— Missouri  Pac.  R.  Co.  v.  McFadden,  154  U.  S.  155. 
38  L.  Ed.  944,  14  S.  Ct.  990;  St.  Louis,  etc.,  R.  Co.  v.  Knight.  122  U. 
S.  79,  30  L.  Ed.  1077,  7  S.  Ct.  1132. 

Delaware. — Reed  v,  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.),  176: 
Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.)  233. 

Georgia. — Horne-Andrews  Commission  Co.  v.  Georgia  R.  Co..  13o 
Ga.  116.  40  R.  R.  R.  754,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  754,  70  S.  E. 
879;  Wilson  v.  Atlanta,  etc.,  R.  Co.,  82  Ga.  386.  9  S.  E.  1076. 

Iowa. — Frazier  v.  Kansas,  etc.,  R.  Co.,  48  Iowa  571. 

Mississippi. — Anderson  v.  Mobile,  etc.,  R.  Co.  (Miss.),  19  R  R.  R. 
382,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  382,  38  So.  661;  Tate  v,  Yazoo,  etc, 
R.  Co.,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  461,  84  Am.  St.  Rep.  649,  :? 
Miss.  842,  29  So.  392. 

Nebraska. — Burrowes  v.  Chicago,  etc.,  R.  Co.  (Neb.),  35  R.  R.  R- 
373,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  373,  123  N.  W.  1028;  Chicago,  etc. 
R.  Co.  V.  Powers,  73  Neb.  816,  18  R.  R.  R,  286,  41  Am.  &  En?.  R- 
Cas.,  N.  S.,  286,  103  N.  W.  678. 
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New  York.— Grosvenor  v.  New  York  Cent.  R.  Co.,  39  N.  Y.  34,  5 
Alb.  Pr.  N.  S.  345. 

North  Carolina. — Sumner  v.  Charlotte,  etc.,  R.  Co.,  78  N.  Car.  289. 

South  Carolina. — Brown  v,  Atlanta,  etc.,  R.  Co.,  19  S.  Car.  39. 

Tennessee. — Stewart,  etc.,  Co.  v.  Gracy  &  Bro.  93  Tenn.  314,  27  S. 
W.  664. 

Washington.— Roy  v.  Griffin,  26  Wash.  109,  66  Pac.  120. 

Delivery  of  goods  to  a  common  carrier  for  transportation,  whether 
actual  or  constructive,  being  a  bailment,  imvolves  exclusive  possession 
in  the  carrier,  and  this  involves  a  surrender  of  custody  and  control 
for  the  time  being  by  the  consignor.  Wilson  v,  Atlanta,  etc.,  R.  Co., 
82  Ga.  386,  9  S.  E.  1076. 

To  complete  the  delivery  of  goods  to  the  carrier,  it  is  essential 
that  they  be  placed  in  a  position  to  be  cared  for,  and  under  the  con- 
trol of  the  carrier  or  his  agent,  with  his  knowledge  and  consent. 
Grosvenor  v.  New  York  Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb.  Pr.  N.  S. 
345. 

Stock  in  Yards — Right  of  Shipper  to  Remove  for  Feed  and  Water. 
— A  railroad  company  is  not  responsible  as  a  common  carrier  for 
stock  placed  in  its  stock  yards  for  subsequent  shipment,  but  subject 
to  the  right  of  the  shipper  to  remove  the  stock  from  such  pens  for 
feed  and  water,  before  the  shipment  is  actually  made.  Chicago,  etc., 
R.  Co.  V,  Powers,  73  Neb.  816,  18  R.  R.  R.  286,  41  Am.  &  Eng.  R.  Cas. 
N.  S.,  286,  103  N.  W.  678. 

Part  of  Show  Outfit  Loaded  into  Car  on  Sunday — Part  Retained 
for  Use — Agreement  to  Finish  Loading  on  Monday — Car  Burned.— 
The  plaintiff,  who  was  the  proprietor  of  a  tent  show,  loaded  a  part 
of  his  outfit  on  Sunday  afternoon  into  a  car  furnished  him  by  the 
railroad  company,  and  retained  the  remainder  for  his  use  during  the 
following  night,  under  an  agreement  with  the  agent  that  the  plain- 
tiff would  finish  loading  the  car  on  the  following  Monday  morning, 
when  it  was  to  be  hauled  to  a  station  some  12  miles  distant.  The 
car  containing  the  goods  was  destroyed  by  fire,  without  negligence 
on  the  part  of  the  defendant  carrier,  before  the  time  came  for  load- 
ing the  remainder  of  plaintiff's  outfit.  It  was  held  that  defendant  was 
not  liable  as  a  common  carrier  for  the  loss  occasioned  thereby.  Bur- 
rowes  V.  Chicago,  etc.,  R.  Co.  (Neb.),  35  R.  R.  R.  373,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  373,  123  N.  W.  1028. 

Station  Agent  Also  Agent  of  Owner  of  Guano  for  Purpose  of  Its 
Distribution  Among  Customers — Stored  in  Building  of  Another  Com- 
pany on  Railroads  Right  of  Way — Order  to  Ship  and  Requisition  for 

Carj — In  Home-Andrews  Commission  Co.  v.  Georgia  R.  Co.,  136  Ga. 
116,  40  R.  R.  R.  754,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  754,  70  S.  E.  879, 
it  is  held  that  where  the  agent  of  a  railroad  company  at  a  wayside 
station  was  also  the  agent  of  the  owner  of  guano  for  the  purpose  of 
its  distribution  among  customers,  and  as  such  was  in  possession  of 
the   property,  which  he    had  stored  in    a  building   on  the    railroad's 
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right  of  way,  but  owned  by  another  company,  and  which  was  sepa- 
rate from  the  railroad  warehouse,  the  direction  of  the  owner  to 
such  agent  to  ship  the  guano  to  it,  and  the  making  of  a  requisition 
by  him  on  the  proper  official  of  the  railroad  company  for  a  car,  did 
not  alone  constitute  a  delivery  to  the  carrier  for  transportation,  so 
as  to  render  it  liable  for  the  destruction  by  fire  of  the  guano  before 
the  arrival  of  the  car,  and  this  is  true,  although  the  agent  testified 
that,  had  the  car  arrived,  it  would  have  been  placed  in  front  of  the 
house  where  the  guano  was,  for  the  purpose  of  being  loaded,  and 
that  the  witness  would  have  had  it  loaded  at  the  expense  ot  the 
owner. 

Effect  of  Owner's  Mere  Right  to  Withdraw  Baggage. — To  render 
a  carrier  liable  for  baggage,  the  owner  need  not  have  placed  him- 
self in  such  situation  that  he  cannot  withdraw  the  baggage,  the 
question  of  liability  being  determined  by  the  intention  of  the  owner 
at  the  time  he  places  his  baggage  in  the  hands  of  the  carrier's  scn.- 
ants.    Green  v.  Milwaukee,  etc.,  R.  Co.,  41  Iowa,  410. 

Grain  Weighed  into  Cars  and  Hauled  to  Edge  of  Dock  by  Ware- 
houseman— Tallied  by  Mate. — The  fact  that  a  warehouseman 
weighed  grain  into  cars  in  the  warehouse,  which  cars  were  then  to  be 
taken  by  the  warehouseman's  horses  and  men  to  the  edge  of  the 
dock  thence  to  be  discharged  into  the  vessel;  and  that  "each  car  was 
tallied  by  the  mate  or  other  authorized  officer  of  the  vessel,  in  the 
warehouse,"  did  not  constitute  delivery  there  of  the  grain  to  the 
ship  master.     Glass  v.  Goldsmith,  22  Wis.  488. 

Ginned  Cotton  Placed  on  Platform  Built  by  Railroadr— Station 
Agent  Requested  by  Gin — Manager  to  Send  Car — Failure  of  Con- 
ductor to  Follow  Instructions — Fire. — Where  plaintiff's  cotton,  after 
being  ginned,  was  placed  on  a  platform  which  had  been  built  by  a 
railroad  for  cotton  for  shipment,  and,  according  to  custom,  the  man- 
ager of  the  gin  requested  the  railroad's  agent  at  the  nearest  station 
to  have  a  car  sent  for  the  cotton,  but  a  train  conductor  failed  to  fol- 
low his  instructions,  so  that  no  car  was  sent,  and  the  cotton,  while 
on  such  platform,  was  destroyed  by  fire,  there  existed  no  relation  of 
carrier  and  shipper  between  plaintiff  and  the  railroad  company.  An- 
derson V,  Mobile,  etc.,  R.  Co.  (Miss.),  19  R.  R.  R.  382.  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  382,  38  So.  661. 

Refusal  to  Pay  for  Extra  Baggage  and  Refusal  to  Return  Any 
Baggage  Because  on  Car  and  Inaccessible— Subsequent  Possession 
and    Control    by  Owner— Sufficiency  of    Evidence— Conclusion.— In 

McCormick  v  Pennsylvania  Cent.  R.  Co.,  99  N.  Y.  65,  1  N.  E.  99,  53 
Am.  Rep.  6,  an  action  for  alleged  conversion  of  certain  trunks  and 
their  contents,  it  appeared  that  plaintiff  with  his  family  and  baggage 
(nine  trunks),  went  to  defendant's  depot  at  Philadelphia  to  take 
passage  to  Chicago.  The  baggage  master  demanded  an  additional 
sum  for  extra  baggage,  and  refused  to  deliver  checks  unless  it  was 
paid.     Plaintiff  refused  to  pay  and  demanded  his  baggage,  which  the 
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baggage  master  refused  to  deliver  for  the  alleged  reason  that  it  had 
been  placed  in  the  baggage  van  in  such  a  position  as  to  make  it  in- 
convenient or  impossible  to  redeliver  it  in  time  for  the  train  to  de- 
part on  schedule  time.  But  plaintiff's  evidence  tended  to  show  that 
the  baggage  was  in  plain  sight  and  accessible  in  the  van.  Plaintiff 
refused  to  take  passage  and  left  the  baggage  in  the  carrier's  posses- 
sion. The  next  day  plaintiff  called  upon  defendant's  president  who 
promised  that  the  baggage  should  be  stopped  at  Pittsburg  and  de- 
livered to  plaintiff  there,  and  the  latter  authorizing  him  to  receive  it 
without  checks.  He  and  his  family  then  took  passage  on  defendant's 
road  for  Chicago,  and  on  arriving  at  Pittsburg  he  applied  to  defend- 
ant's baggage  master  for  his  baggage,  but  was  informed  that  it  had 
gone  to  Chicago.  The  baggage  master  gave  him  an  order  directing 
the  agent  at  Chicago  to  deliver  the  baggage  to  him  on  demand.  It 
arrived  at  Chicago  that  day,  and  was  stored  in  defendant's  depot, 
and  the  following  night  the  depot  with  a  portion  of  such  baggage 
was  destroyed  by  lightning.  Plaintiff  stopped  over  one  train  and  ar- 
rived at  Chicago  the  next  day.  It  was  held  that  these  facts  author- 
ized a  finding  of  a  conversion  of  the  baggage  at  Philadelphia,  and 
that  there  was  not,  subsequently,  such  a  renewal  of  the  relation  of 
carrier  and  passenger,  and  such  a  presumption  of  possession  and 
control  thereof  by  defendant  as  constituted  a  waiver  of  any  claim 
except  for  nominal  damages  for  such  conversion. 

Vehicle  on  Drop  of  Ferryboat. — A  ferryman  is  a  common  carrier, 
and  as  soon  as  a  carriage  is  fairly  on  the  slip  or  drop  of  a  flat  boat, 
though  driven  by  the  servant  of  the  owner  of  the  carriage,  it  is  in 
the  ferryman's  possession,  and  he  will  be  liable  for  any  damage 
which  may  afterwards  occur  to  it  or  the  horses.  Cohen  v.  Hume,  1 
McCord  (S.  Car.),  439. 

15.  Exclusive  Possession  and  Control  Must  Be  Given  to  Succeeding 

Carrier. 

And  the  above  rule  applies  between  connecting  carriers.  The  ini- 
tial carrier  must  yield  possession  and  exclusive  control  of  the  goods 
to  the  succeeding  carrier,  in  order  to  render  the  latter's  responsibil- 
ity that  of  a  common  carrier. 

United  States.— In  re  Peterson  (C.  C),  21  Fed.  Rep.  885. 

Georgia. — Union  Dray  Line  Co.  v.  Hurt,  30  Ga.  798. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Mitchell,  68  111.  471,  18  Am.  Rep. 
564. 

Massachusetts. — Gass  v.  New  York,  etc.,  R.  Co.,  99  Mass,  220. 

Michigan. — Condon  v.  Marquette,  etc.,  R.  Co.,  55  Mich.  218,  21  N. 
VV.  321,  54  Am.  Rep.  367;  Stapleton  v.  Grand  Trunk  R.  Co.,  133  Mich, 
187,  9  R.  R.  R.   332,  32  Am.  &  Eng;  R.  Cas.,  N.  S.,   332,  94  N.  W.  739. 

New  York.— Fenner  v.  Buffalo,  etc.,  R.  Co.,  46  Barb.  (N.  Y.),  103; 
McDonald  v.  Western  R.  Corp.,  34  N.  Y.  497. 

South  Carolina.— Park  v.  Southern  R.  Co.,  78  S.  Car.  302,  25  R.  R. 
R.  573,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  573,  58  S.  E.  931. 
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Tennessee. — Southern  Railway  v,  Bickley,  etc.,  Co.,  119  Tenn.  528, 
29  R.  R.  R.  275,  52  Atn.  &  Eng.  R.  Cas.,  N.  S.,  275,  107  S.  W.  680. 

West  Virginia. — Lewis  v.  Chesapeake,  etc.,  R.  Co.,  47  W.  Va.  656, 
35  S.  E.  908,  81  Am.  St.  Rep.  816. 

Merely  Stored  in  Its  Own  Warehouse  by  Initial  Carrier— Custom 
of  Connecting  Carrier  of  Taking  It  at  Its  Convenience. — If  the  ini- 
tial carrier  merely  stores  freight  in  a  warehouse  of  its  own,  whence 
the  other  carrier  is  in  the  habit  of  taking  it  at  its  convenience,  and 
the  freight  while  so  stored  is  destroyed,  the  first  carrier,  not  the 
last,  is  answerable  fpr  its  value.  Condon  v.  Marquette,  etc.,  R,  Co., 
55  Mich.  218,  21  N.  W.  321,  54  Am.  Rep.  367. 

Railroad  Depositing  Timber  on  Its  Own  Pier  Instead  of  That  of 
Steamship. — Defendant  railroad  company  received  for  shipment  to 
Liverpool  two  car  loads  of  lumber,  and  issued  its  bill  of  lading,  pro- 
viding as  follows:  "This  contract  is  executed  and  accomplished, 
and  all  liability  thereunder  terminated,  on  the  delivery  of  the  said 
property  to  the  steamship,  ♦  ♦  *  or  on  the  steamship  pier  at 
the  said  port  (Newport  News),  etc."  It  was  held  that  the  placing 
of  the  lumber  on  the  pier  of  defendant  at  such  port,  under  its  own 
exclusive  control  and  custody,  was  not  sufficient  to  relieve  it  of  its 
liability  as  a  common  carrier  for  damages  for  the  loss  of  the  lum- 
ber. Lewis  V,  Chesapeake,  etc.,  R.  Co.,  47  W.  Va.  656,  35  S.  E.  908, 
81  Am.  St.  Rep.  816. 

Check  of  Another  Company  for  Trunk  at  Another  Station  Ac- 
cepted by  Station  Agent — ^Agreement  to  Forward — ^Burned  at  Such 
Agent's  Station. — In  Southern  Railway  v.  Bickley,  etc.,  Co.,  119 
Tenn.  528,  28  R.  R.  R.  275,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  107  S. 
W.  680,  it  appeared  that  a  station  agent  accepted  a  check  issued  by 
another  railroad  for  a  trunk  then  at  another  station  common  to  both 
railroads,  and  at  which  they  had  a  common  agent,  and  agreed  to 
have  the  trunk  forwarded  to  the  destination  of  the  person  delivering 
the  check.  The  trunk  was  not  forwarded,  and  was  subsequently 
burned  while  at  the  station  at  which  it  was  when  the  check  was  ac- 
cepted. It  was  held  that  there  was  not  a  constructive  delivery  of 
the  trunk  to  the  railroad  whose  agent  accepted  the  check,  so  as  to 
render  it  liable  for  the  loss  of  the  trunk. 

Steamboat  Employees  and  Those  of  Railroad  Acting  in  Concert  in 
Removing  Goods  from  Boat  into  Cars — Boat  Burned  after  Remoyal 
of  Part  of  Goods. — A  steamboat  connected  with  a  railroad  at  a 
wharf  owned  by  the  proprietors  of  the  latter,  and  the  railroad  con- 
nected elsewhere  with  another  railroad,  the  three  forming  a  contin- 
uous line.  Upon  the  arrival  of  the  steamboat  at  the  wharf,  for 
goods  for  thorough  transportation,  a  list  of  them,  made  up  from  the 
freight  book  of  the  boat,  was  delivered  by  the  clerk  of  the  boat  to 
the  agent  of  the  first  railroad,  to  be  forwarded  by  an  early  train  to 
the  agent  of  the  second  railroad  at  the  end  of  the  line,  for  the  pur- 
pose of  making  out  and  having  ready  there  the  consignees'  bills  of 
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the  goods  upon  their  arrival  by  a  latter  train,  which  soon  afterwards 
was  run  down  near  the  wharf  on  a  track  near  to  the  berth  of  the 
boat.  The  employees  of  the  boat  and  those  of  the  railroad,  in  equal 
numbers,  then  acted  in  concert  in  transferring  goods  from  the  boat 
to  the  cars,  partly  by  hand  and  partly  on  trucks,  some  of  which  be- 
longed to  the  boat  and  some  to  the  railroad,  all  of  them  sharing 
both  in  the  removal  of  the  goods  from  the  boat  to  the  wharf,  and 
there  further  removal  across  the  wharf  into  the  cars,  and 
no  account  was  kept  by  any  one  of  goods  delivered  by  the  boat  or 
received  by  the  railroad.  While  they  were  thus  engaged,  and  before 
all  the  goods  had  reached  the  wharf,  a  fire  broke  out  which  stopped 
the  work  and  destroyed  the  boat,  wharf,  cars,  and  all  the  goods.  It 
was  held  that  the  railroad  was  not  liable  to  the  shipper  for  any  of 
the  goods  destroyed  upon  the  boat.  Gass  v.  New  York,  etc.,  R.  Co., 
99  Mass.  220. 

Only  Track  to  Cotton  Compress  Owned  by  Railroad  Company — 
Whether  Cotton  Was  Received  by  It  as  Connecting  Carrier  or 
Transfer  Company — Compress  Owned  by  It — Transfer  Fee — No 
Waybills. — A  railroad  company  received  cotton  for  shipment,  for 
which  it  issued  through  bills  of  lading  providing  for  the  transporta- 
tion of  the  cotton  from  Norfolk,  Va.,  via  the  Bell  Street  Compress, 
Atlanta,  Ga.  The  company  did  not  route  the  cotton  by  such  bills 
beyond  its  own  line,  which  terminated  at  Atlanta.  On  reaching  At- 
lanta the  cars  containing  the  cotton  were  delivered  to  the  defendant 
railroad  company,  together  with  transfer  slips  for  their  transfer  to 
the  compress,  to  which  defendant  owned  the  only  track,  and  they 
were  delivered  at  the  compress;  defendant  receiving  a  transfer  fee 
of  one  dollar  per  car  for  their  trackage.  Defendant  owned  and  op- 
erated the  compress,  and  also  one  of  four  competing  railroad  lines 
between  Atlanta  and  Norfolk;  no  waybills  for  the  cotton  were  de- 
livered to  it  with  the  cars,  as  was  the  usual  custom  when  it  was  in- 
tended to  route  goods  over  another  road  as  a  connecting  carrier  on 
a  through  shipment;  nor  was  it  in  fact  the  intention  of  the  initial 
carrier  to  route  the  cotton  over  defendant's  road  to  Norfolk.  It  was 
held  that  defendant  did  not  receive  the  cotton  as  a  connecting  car- 
rier under  the  bills  of  lading,  but  merely  received  the  cars  as  a  trans- 
fer company,  and  that  its  liability  as  a  carrier  ceased  upon  the  safe 
delivery  of  such  cars  and  their  contents  to  the  compress;  nor  did 
the  fact  that  defendant  owned  and  operated  the  compress  render  the, 
delivery  of  the  cotton  to  its  agents  in  charge  of  such  compress  for 
compression  while  in  transit  under  the  bill  of  lading,  together  with 
manifests  which  were  substantial  copies  of  the  bills  of  lading,  a  de- 
livery to  defendant  as  carrier;  it  appearing  from  the  evidence  that 
the  first  carrier  retained  the  right  to  route  the  cotton;  after  its  com- 
pression, over  any  other  road.  Atlanta  Nat.  Bank  v.  Southern  R. 
Co.  (C.  C),  106  Fed.  Rep.  623. 


762         Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

Note 

III.  EVIDENCE  AND  BURDEN  OF  PROOF. 
1.     Presumption  That  Goods  Were  Received  for  Carriage. 

Where  it  is  established  that  goods  have  been  delivered  to  a  com* 
mon  carrier,  the  presumption  is  that  they  were  delivered  for  car- 
riage, and  not  for  storage.  Berry  v.  Southern  R.  Co./  122  N.  Car. 
1002,  30  S.  E.  14. 

Where  goods  are  delivered  to  a  common  carrier  for  shipment,  the 
presumption  is  that  they  are  received  for  shipment,  and  not  for  stor- 
age, and  the  burden  is  upon  the  carrier  to  show  that  it  received  the 
goods  as  a  warehouseman,  and  not  as  a  carrier.  Berry  v.  Southern 
R.  Co.,  122  N.  Car.  1002,  30  S.  E.  14. 

2.     Issuance  of  Bill  of  Lading  as  Prima  Facie  Evidence  of  Delivery 

to  Carrier. 

In  an  action  against  a  carrier  for  \he  loss  of  freight,  the  fact 
that  the  carrier  issued  a  bill  of  lading  for  the  goods,  while  not  con- 
clusive, is  prima  facie  proof  that  they  were  delivered  to  the  carrier, 
and  accepted  by  it  for  transportation. 

United  States.— The  Titania,  65  C.  C.  A.  215,  131  Fed.  Rep.  229; 
The  Willie  D.  Sandoval,  92  Fed.  Rep.  286. 

Ilinois. — Lake  Shore,  etc.,  R.  Co.  v.  National  Live  Stock  Bank,  17S 
111.  506,  53  N.   E.  326;  Northern  Transp.    Co.  v.  McClary,  66  III.  233. 

Kentucky. — Pittsburg,  etc.,  R.  Co.  v.  American  Tobacco  Co..  126 
Ky.  582,  25  R.  R.  R.  586,  48  Am.  &  Eng.  R.  Cas.  N.  S.,  586,  104  S.  W. 
377. 

Louisiana. — Flower  v.   Downs,   12   Rob.   (La.),   101. 

Mississippi.— Southern  Exp.  Co.  v.  Craft,  49  Miss.  480,  19  Am. 
Rep.  4. 

Missouri.— Smith  v.  Missouri  Pac.  R.  Co.,  74  Mo.  App.  48. 

Nebraska.— Chicago,  etc.,  R.  Co.  v.  Johnson,  58  Neb.  236.  78  X.  W. 
499. 

New  York.— Fasy  v.  International  Nav.  Co.,  177  N.  Y.  591.  70  X. 
E.  1098. 

North  Carolina.— Burwell  v.  Raleigh,  etc.,  R.  Co.,  94  N.  Car.  451. 

Bill  of  Lading  as  Evidence  to  Show  Delivery.— The  bill  of  lading 
and  waybill  made  out  by  the  authorized  agent  of  a  common  carrier 
•are  competent  evidence  tending  to  prove  that  the  articles  therein  de- 
scribed were  delivered  to  such  carrier  for  shipment.  Chicago,  etc, 
Ry.  Co.  V.  Johnston,  58^  Neb.  236,  78  N.  W.  499. 

Delivery  to  Railroad— Evidence— Receipt  Given  to  Transfer  Com- 
pany.—In  New  York,  etc.,  Co.  v.  Weiss  (Tex.  Civ.  App.),  47  S.  W. 
674,  it  is  held  that  a  receipt  given  by  a  railroad  company  to  a  trans- 
fer company,  to  whom  the  consignor  had  delivered  the  goods,  is  suf- 
ficient to  show  a  delivery  by  the  latter  to  the  railroad  company. 
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8.    Effect  of  Statutes  Prohibiting  Issuance  of  Bill  of  Lading  before 

Delivery  to  Carrier. 

The  fact  that  the  carrier  is  forbidden  by  statute  to  issue  a  bill  of 
lading  for  goods  before  they  are  delivered  to  it  does  not  affect  the 
value  of  bills  of  lading  as  evidence  of  delivery  to  the  carrier.  St. 
Louis,  etc.,  R.  Co.  v.  Commercial  Union  Ins.  Co.,  139  U.  S.  223,  35 
L.  Ed.  154;  Jemison  v,  Birmingham,  etc.,  R.  Co.,  125  Ala.  378,  2S 
So.  51;  Martin  v.  St.  Louis,  etc.,  R..Co.,  55  Ark.  510,  19  S.  W.  314, 
56  Am.  &  Eng.  R.  Cas.  112. 

4.    Baggage— Checking  as  Prima  Facie  Evidence  of  Delivery  to  Car- 
rier. 

The  fact  that  a  passenger's  baggage  has  been  checked  is  prima 
facie  evidence  that  the  carrier  accepted  it  for  transportation. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Roberts,  6  Colo.  333. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Clayton,  78  111.  616. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Brewer,  20  Kan.  669. 

Minnesota. — Ahlbeck  v.  St.  Paul,  etc.,  R.  Co.,  39  Minn.  424,  4  N. 
W.  364. 

Nebraska. — Chicago,  etc.,  R.  Co.  v.  Steear,  53  Neb.  95,  73  N.  W. 
466. 

New  York.— Davis  v.  Caynga  &  S.  R.  Co.  (N.  Y.  Sup.  Ct.),  10 
How.  Pr.  330. 

South  Carolina. — Cone  v.  Southern  Railway,  85  S.  Car.  524,  36  R. 
R.  R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  179,  67  S.  E.  779;  Park  v. 
Southern  R.  Co.,  78  S.  Car.  302,  25  R.  R  R.  573,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  573,  58  S.  E.  931;  Dill  v.  South  Carolina  R.  Co.,  7  Rich. 
Law  (S.  Car.),  158,  62  Am.  Dec.  407. 

Virginia. — Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt.  (Va.)  654. 

Giving  Check  for  Baggage  before  Its  Arrival  on  Another  Road 
Surrendering  First  Check  to  Latter  Company — Delivering  to  Last 
Road — Sufficiency  of  Evidence. — Where  a  railroad  company  received 
a  passenger's  check  for  baggage,  which  had  not  then  arrived  by  an- 
other road,  and  gave  its  own  check  for  the  same,  and  it  appeared 
that  it  surrendered  the  passenger's  first  check  to  the  other  railroad 
company  it  was  held  that  this  was  sufficient,  in  the  absence  of  proof 
to  the  contrary,  to  show  that  the  baggage  was  received  by  the  com- 
pany so  surrendering  the  check.  Chicago,  etc.,  R.  Co.  v.  Clayton,  78 
III'.  616. 

Check  Given  for  Baggage  in  Possession  of  Another  Railroad. — 
But  where  there  was  no  joint  contract  between  carriers  to  carry  pas- 
sengers and  their  baggage,  but  distinct  tickets  w^ere  bought,  and  the 
second  carrier,  to  accommodate  a  passenger,  gave  its  check  for  bag- 
gage before  receiving  it  from  the  first  carrier,  the  second  carrier,  on 
showing  that  it  never  received  the  baggage,  is  relieved  from  liability 
for  its  loss.  Park  v.  Southern  R.  Co.,  78  S.  Car.  302,  25  R.  R.  R.  573, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  573.  58  S.  E.  931. 

A.    R.    1 . 
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Evans  v.  Blue  Ridge  Ry.  Co.  et  al. 

(Supreme  Court  of  South  Carolina,  July  18,  1912.) 

[75  S.  E.  Rep.  275.] 

Appeal  and  Error — Presentation  below — Sufficiency  of  Evidence- 
Under  circuit  court  rule  77  (73  S.  E.  vii),  providing  that  the  point  that 
there  is  no  evidence  to  support  a  cause  of  action  shall  be  first  made 
either  by  a  motion  for  nonsuit  or  a  motion  to  direct  a  verdict,  excep- 
tions relating  to  the  sufficiency  of  the  evidence  cannot  be  revicwcJ 
where  defendant's  only  objection  was  by  motion  for  nonsuit  on  the 
ground  of  plaintiffs  contributory  ngligence. 

Street  Railroads — Negligence — Speed* — A  failure  to  comply  with 
the  requirements  of  an  ordinance  that  a  train  shall  not  exceed  four 
miles  an  hour  is  negligence  per  se. 

Street     Railroads — Collision — Negligence — Question     for     Jury.— 

Where,  in  an  action  for  damages  sustained  from  a  motor  car's  collid- 
ing with  plaintiffs  automobile  at  a  street  crossing,  there  was  evidence 
tending  to  show  that  both  parties  were  negligent,  the  question  of 
whose  negligence  was  the  proximate  cause  of  the  injury  was  for  the 
jury. 

Appeal    from    Common    Pleas    Circuit    Court    of     Anderson 
County;  Geo.  E.  Prince,  Judge. 
*'To  be  officially  reported." 

Action  by  George  W.  Evans  against  the  Blue  Ridge  Railway 
Company  and  another.  From  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Bonham,  Watkins  &  Allen,  of  Anderson,  for  appellants. 
Leon  L.  Rice,  of    Anderson,    and  Paget  &    Watkins,  for  re- 
spondent. 

Gary,  C.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  wrongful  acts  of  the  defendants  in  causing 
the  motor  car  operated  by  them  to  collide  with  plaintiff's  auto- 
mobile at  a  street  crossing  in  the  city  of  Anderson,  S.  C. 

The  allegations  of  the  complainant  material  to  the  questions  in- 
volved  are  as  follows:    "That  on  the  14th  day  of  May,  1911,  the 

♦See  second  foot-note  of  Mathiesen  z/.  Omaha  St.  Ry.  Co.  (Neb.), 
11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777,  where  all  those 
preceding  it  are  collected;  last  foot-note  of  Stewart  v.  Portland  R., 
etc.,  Co.  (Ore.),  40  R.  R.  R.  794,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  794; 
last  head-note  of  Strauchon  v.  Metropolitan  St.  R.  Co.  (Mo.),  40 
R.  R.  R.  669.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  last  foot-note  of 
Neary  z/.  Northern  Pac.  R.  Co.  (Mont.),  38  R.  R.  R.  100,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  100. 
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plaintiff  was  driving  his  automobile  along  Fant  street,  in  the  city 
of  Anderson,  at  the  point  where  defendant's  line  of  railway  in- 
tersects said  street.  As  soon  as  plaintiff  came  into  view  of  the 
track  of  defendant's  line  of  railway,  he  was  surprised  by  the  ap- 
proach of  said  motor  car,  running  at  a  greater  rate  of  speed  than 
allowed  by  law.  The  sudden  surprise  and  lack  of  warning  on 
the  part  of  the  approaching  car,  coupled  with  the  short  distance 
plaintiff  had  in  which  to  avoid  the  impending  collision,  made  it 
impossible  for  plaintiff  to  do  otherwise  than  to  try  to  keep  out 
of  the  way  of  the  onrushing  car.  He  turned  his  automobile 
quickly  to  the  left,  and  was  almost  clear  of  the  track  of  defend- 
ant's line  of  railway,  when  defendant's  motor  car,  running  by 
said  crossing  at  a  great  rate  of  speed,  struck  the  automobile  of 
plaintiff,  doing  it  great  damage  and  endangering  the  lives  of  its 
passengers;  that  said  collision  was  not  due  to  the  negligence  of 
plaintiff,  neither  did  any  negligence  on  his  part  contribute  to  the 
injury,  but  the  same  was  due  to  the  defendant's  negligence  in 
running  by  said  street  crossing  at  a  greater  rate  of  speed  than 
allowed  by  law;  that  section  226  of  the  ordinances  of  the  city 
of  Anderson,  S.  C,  1910,  is  as  follow:  *No  railroad  engine,  car 
or  train  shall  be  run  through  or  within  the  city,  at  a  greater 
speed  than  at  a  rate  of  fifteen  miles  an  hour  nor  over  any  street 
or  crossing,  at  a  greater  speed  than  four  miles  an  hour,  and  any 
engineer,  conductor  or  other  person  causing  or  permitting  the 
same,  to  run  at  a  greater  rate  of  speed,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished 
as  hereinafter  prescribed.'  The  defendant's  motor  car  was  run- 
ning at  a  greater  rate  of  speed  than  four  miles  an  hour  at  the 
time  hereinabove  referred  to,  against  the  provisions  of  said  or- 
dinance." There  was  also  a  second  cause  of  action  in  the  com- 
plaint, alleging  recklessness  instead  of  negligence.  The  defend- 
ants denied  the  allegations  of  negligence,  and  set  up  the  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff. 

[1]  At  the  close  of  the  plaintiff's  testimony,  the  defendants 
made  a  motion  for  a  nonsuit  on  the  ground  that  the  collision  was 
caused  by  the  plaintiff's  contributory  negligence,  which  motion 
was  refused.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $500  actual  damages,  anid  the  defendants  appealed. 

All  the  exceptions  relate  to  the  sufficiency  of  the  evidence,  or 
assign  error  on  the  part  of  his  honor,  the  presiding  judge,  in  re- 
fusing the  motion  for  nonsuit,  on  the  ground  that  plaintiff's 
damages  were  the  result  of  his  contributory  negligence.  Rule 
77  (73  S.  E.  vii)  of  the  circuit  court  is  as  follows:  "The  point 
that  there  is  no  evidence  to  support  an  alleged  cause  of  action, 
shall  be  first  made,  either  by  a  motion  for  nonsuit,  or  a  motion 
to  direct  the  verdict.  *  *  *"  Therefore  the  only  question 
properly  arising  under  the  exceptions  is  whether  there  was  error 
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in  refusing  the  motion  for  nonsuit  on  the  ground  of  plaintiff's 
contributory  negHgence. 

[2,  3]  "Failure  to  comply  with  a  city  ordinance  providing  that 
trains  should  not  be  run  faster  than  four  miles  an  hour  within 
the  city  limits,  and  that  a  man  should  precede  an  engine  while 
crossing  a  street  or  lane  with  certain  signals,  is  negligence  per 
se,  and  even  if  a  man  at  a  street  crossing,  trying  to  get  his  horse 
off  the  track,  is  guilty  of  negligence  and  is  injured,  whether  the 
negligence  of  the  railroad  company  or  of  the  deceased  was  the 
proximate  cause  of  the  injury,  should  have  been  sent  to  the 
jury."  (Syllabus)  Butler  v.  Railway,  90  S.  C.  273,  73  S.  E.  185. 
In  that  case  the  court  uses  this  language :  "A  failure  to  comply 
with  the  requirements  of  the  ordinance  that  a  train  should  not 
exceed  four  miles  an  hour  *  *  *  was  negligence  per  se.  *  *  *' 
It  was  held  in  Craig  v.  Railway,  89  S.  C.  161,  71  S.  E.  983,  that 
it  is  the  duty  of  a  railroad  company  to  keep  a  lookout  for  per- 
sons and  pedestrians  on  its  track  at  a  highway  crossing.  It  will 
thus  be  seen  that  there  was  testimony  tending  to  show  negligence 
on  the  part  of  the  defendant,  and,  even  conceding  that  there  was 
negligence  also  on  the  part  of  plaintiff's  intestate,  the  question 
whether  the  negligence  of  the  defendant  or  that  of  plaintiff's  in- 
testate was  the  proximate  cause  of  the  injury  should  have  been 
submitted  to  the  jury.  We  see  no  difference  in  principle  be- 
tween the  case  now  under  consideration  and  that  just  mentioned. 

Judgment  affirmed. 

Woods,  Hydrick,  Watts,  and  Eraser,  JJ.,  concur. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Taylor. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.  May  6,  1912.) 

[196  Fed.  Rep.  878.] 

Negligence — Contributory  Negligence — Last  Chance  Rule.*— What 

is  known  as  the  last  chance  rule  in  actions  for  negligence  does  not 
destroy  or  supplant  the  doctrine  of  contributory  negligence,  but  is 
an  exception  or  qualification  which  presupposes  negligence  of  the  dc- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  last  dear 
chance  doctrine,  see  extensive  note  of  Louisville  N.  R.  Co.  v.  Vanars- 
dell  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  last  foot- 
note of  Underwood  v.  Old  Colony  St.  R.  Co.  (R.  I.).  42  R.  R.  R. 
335,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  335;  last  foot-note  of  Morton  r. 
Southern  R.  Co.  (Va.).  41  R.  R.  R.  758,  64  Am.  &  Eng.  R.  Cas,,  K. 
S.,  758;  last  foot-note  Kruck  v.  Connecticut  Co.  (Conn.),  41  R.  R- 
R.  462,  64  Am.  &  Eng.  R.  Cas..  N.  S..  462;  first  foot-note  of  Ham- 
mers V.  Colorado,  etc.,  R.  Co.  (La.),  41  R.  R.  R.  414.  64  Am,  &  Eng, 
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fendant  and  contributory  on  the  part  of  the  person  injured,  and  im- 
poses liability  if,  after  perceiving  the  dangerous  position  in  which  the 
latter  has  negligently  placed  himself,  the  injury  might  then  have  beeii 
avoided  by  the  defendant  by  the  exercise  of  reasonable  care.  It 
does  not  apply  where  there  is  no  negligence  of  defenjiant  occurring 
after  that  of  the  person  injured  or  where  the  defendant  does  nor 
discover  his  exposure  to  danger  in  time  to  prevent  the  injury. 

Railroads — Operation  of  Railroad  Trains — Flying  Switch. f — The 
rule  that  the  making  of  a  flying  switch  on  a  railroad  is  negligence 
as  a  matter  of  law  is  not  of  universal  application,  but  has  reference 
to  travelers  on  public  roads  and  others  rightfully  crossing  the  track 
who  are  entitled  to  appropriate  signals  of  approaching  trains  or  car&. 
and  in  other  cases  whether  such  method  of  switching  is  negligent  de- 
pends on  the  circumstances  and  the  way  the  work  is  done. 

Railroads — Injury  to  Licensee  on  Train — Injury  Avoidable  Notwith- 
standing Contributory  Negligence. — Plaintiffs  intestate  shipped  a  car 
of  household  goods  and  live  stock  on  defendant's  railroad  under  r 
contract  which  permitted  him  to  accompany  the  shipment  free  of 
charge,  but  contained  an  agreement  on  his  part  to  remain  in  the 
caboose  while  the  train  was  in  motion,  and  that  he  would  not  be  on 
any  freight  car  while  switching  was  being  done,  and  provided  that 
defendant  should  not  be  liable  for  his  injury  while  violating  such 
conditions.  He  was  riding  in  his  car,  however,  when  it  reached  its 
destination,  and  was  shunted  upon  a  siding,  and  was  killed  by  its 
coming  into  violent  collision  with  another  car.  Just  before  the  switch 
was  made,  he  was  seen  in  the  car  by  the  conductor.  The  car  wa. 
ridden  by  a  brakeman,  but,  when  he  attempted  to  step  it,  a  bolt  in 
the  brake  mechanism  broke,  and  he  lost  control  of  it.  The  brake 
had  been  examined  and  tested  by  the  conductor  and  brakeman  just 
before  the  switch  was  made  and  found  in  apparently  good  order;  the 

R.  Cas.,  N.  S.,  414;  Stewart  v.  Portland  R.,  etc.,  Co.  (Ore.),  40  R.  R 
R.  794,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  794;  Plinkiewisch  v.  Portland, 
etc.,  Co.  (Ore.),  40  R.  R.  R.  788,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788; 
Nivert  v.  Wabash  R.  Co.  (Mo.),  40  R.  R.  R.  659,  63  Am.  &  Eng.  R. 
Cas.,  N.  S.,  659;  last  foot-note  of  Stein  v.  United  Railroads  (Cal.),  40 
R.  R.  R.  419,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  419;  last  foot-note  of 
Adams  v.  Arkansas,  etc.,  R.  Co.  (La.),  39  R.  R.  R.  254,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  254;  last  foot-note  of  United  Rys.  Elec.  Co.  v.  Kolken 
(Md.),  39  R.  R.  R.  52,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  last  para- 
graph of  fourth  foot-note  of  Acton  v.  Fargo,  etc.,  St.  R.  Co.  (N.  Dak.), 
39  R.  R.  R.  767.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  last  foot-note  of 
Wilson  V.  Illinois  Cent.  R.  Co.  (Iowa),  39  R.  R.  R.  282,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  282. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
negligence  to  make  a  flying  switch,  see  foot-note  of  Allen  v.  Atlantic 
C.  L.  R.  Co.  (N.  Car.),  26  R.  R.  R.  576,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
576,  where  all  those  preceding  it  are  collected;  foot-note  of  Chicago, 
etc..  R.  Co.  V.  Walton  (Ind.),  16  R.  R.  R.  356,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  356;  third  foot-note  of  Arkansas,  etc.,  R.  Co.  v.  Graves 
(Ark.),  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  259. 
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defect  being  one  not  readily  discoverable.  Held  that,  after  the  pres- 
ence of  deceased  in  the  car  was  discovered,  there  was  no  negligence 
on  the  part  of  defendant  which  rendered  it  liable  for  his  death. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Oklahoma. 

Action  at  law  by  Charles  E.  Taylor  against  the  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

5*.  T.  Bledsoe  (/.  R,  Cottingham,  George  M.  Green,  and  John 
DevereuXj  on  the  brief),  for  plaintiff  in  error. 

H.  B,  Martin  (A.  F.  Moss,  Bayard  T.  Hainer,  V,  E.  Mclnnis, 
and  M.  E.  Tamer,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 

Hook,  Circuit  Judge,  This  was  an  action  by  the  next  of  kin 
of  James  E.  Taylor,  deceased,  to  recover  damages  for  his  death 
in  a  railroad  accident.  The  plaintiff  recovered  judgment  in  the 
Circuit  Court  and  the  railway  company  sued  out  this  writ  of  er- 
ror. 

Taylor  shipped  a  car  load  of  household  effects,  farming  im- 
plements, and  live  stock  from  Nebraska  to  Bliss,  Okl.  At  Kan- 
sas City,  Mo.,  where  the  defendant  company  received  the  car, 
an  emigrant  outfit  contract  was  executed  permitting  Taylor  to 
accompany  the  shipment  without  charge.  It  recited  that  travel 
by  freight  trains  or  in  freight  cars  was  necessarily  more  dan- 
gerous than  upon  passenger  trains,  and  contained  agreements 
by  Taylor  that  he  would  "remain  in  a  safe  place  in  the  caboose 
attached  to  the  cars  while  the  train  is  in  motion,"  that  he  would 
"not  get  on  or  be  on  any  freight  car  while  switching  is  being 
done  at  stations  or  other  places,"  and  that,  if  he  was  injured 
while  violating  those  conditions,  the  company  should  not  be  li- 
able. The  train  reached  Bliss  in  the  nighttime  and  Taylor,  who 
was  riding  in  the  freight  car  in  violation  of  his  contract,  was 
killed  when  the  car  was  shunted  to  a  siding  by  a  flying  or  drop 
switch  and  violently  collided  with  another  car  standing  there. 
The  contract  was  a  valid  one,  and  none  of  the  trainmen  were 
authorized  to  waive  or  modify  its  provisions. 

[  1  ]  So  far,  it  would  appear  that  the  case  was  a  plain  one  for 
the  company,  but  the  plaintiff  relies  upon  what  is  commonly 
termed  the  "last  chance  rule;"  that  is  to  say,  that  the  employees 
of  the  company  in  charge  of  the  train  negligently  made  the 
switch  and  caused  the  accident  with  prior  knowledge  that  Tay- 
lor was  in  the  car  and  in  a  dangerous  position.  It  is  doubtful 
that  the  petition  was  framed  to  present  this  cause  of  action,  but 
it  contains  an  averment  which,  standing  alone,  would  be  suffi- 
cient, and  as  the  trial  proceeded  in  part  at  least  along  that  line, 
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and  the  trial  court  gave  instructions  upon  it,  the  case  of  plain- 
tiff will  be  regarded  as  being  so  founded.  There  is  no  other 
ground  upon  which  plaintiff  has  any  standing  in  court.  This  is 
practically  conceded  by  counsel. 

The  limitations  of  the  last  chance  rule  have  been  quite  often 
defined  by  this  court.  It  does  not  supplant  or  destroy  the  doc- 
trine of  contributory  negligence,  but  is  an  exception  or  qualifi- 
cation, and  depends  upon  special  and  particular  conditions  which 
must  be  made  to  appear.  It  presupposes  negligence  of  the  de- 
fendant and  contributory  negligence  on  the  part  of  the  person 
injured  and  imposes  liability  if  after  perceiving  the  dangerous 
position  in  which  the  latter  has  negligently  placed  himself  the 
injury  might  then  have  been  avoided  by  the  former  by  the  exer- 
cise of  reasonable  care.  It  does  not  apply  where  there  is  no 
negligence  of  the  defendant  occurring  after  that  of  the  person 
injured,  or  where  the  defendant  does  not  discover  his  exposure 
to  danger  in  time  to  prevent  the  accident.  Illinois  Central  Rail- 
way Co.  V.  Ackerman,  76  C.  C.  A.  13,  144  Fed.  959;  Denver 
City  Tramway  Co.  v.  Cobb,  90  C.  C.  A.  459,  164  Fed.  41 ;  St. 
Louis  &  S.  F.  Railroad  Co.  i'.  Summers,  97  C.  C.  A.  328,  173 
Fed.  358;  Illinois  Central  Railway  Co.  v.  Nelson,  97  C.  C.  A. 
331,  173  Fed.  915.  It  must  affirmatively  be  pleaded,  if  relied  on. 
Hart,  AdmV,  v.  Railway,  196  Fed.  180,  113  C.  C.  A.  —  (de- 
cided at  the  December  term  1911). 

Taylor  rode  in  the  freight  car  from  a  point  in  Kansas  to  its 
destination.  Bliss,  Okl.  He  was  accompanied  by  a  brother  who 
concealed  himself  from  observation,  and  was  unlawfully  secur- 
ing transportation.  Before  the  flying  switch  was  made,  the 
sliding  door  of  the  car  was  opened  about  two  feet,  and  Taylor 
stood  upon  some  boxes  with  his  head  out  of  the  opening.  He 
remained  in  this  position  while  the  switch  was  being  made.  The 
collision  with  the  car  upon  the  siding  caused  the  door  to  close  and 
crush  his  head.  It  is  not  claimed  by  plaintiff  that  Taylor  had 
permission  to  ride  in  the  car,  or  that  the  trainmen  knew  he  was 
there  until  just  before  the  switching  operation  was  begun. 
Whether  they  knew  it  then  was  contested  at  the  trial.  The  only 
witness  for  plaintiff  who  said  they  knew  was  the  brother  who 
testified  to  a  conversation  between  Taylor  standing  at  the  partly 
opened  door  and  the  conductor  whom  he  identified  as  being  upon 
the  ground  with  his  lantern.  We  regard  this  point  as  settled  by 
the  verdict  of  the  jury,  though  there  is  much  force  in  the  con- 
tention of  defendant  based  upon  the  denials  of  its  witnesses  and 
the  unfavorable  opportunity  of  the  brother  for  seeing  the  things 
to  which  he  testified.  We  therefore  have  Taylor  in  a  dangerous 
position  in  the  freight  car  in  which  he  had  contracted  not  to  ride 
or  be  while  switching  was  being  done ;  also  the  knowledge  of  the 
conductor  who  controlled  the  movements  of  the  train.    The  next 
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inquiry  is,  Wherein  was  the  company  thereafter  negligent?  It 
cannot  be  doubted  that  the  car  after  being  drop  switched  to  the 
siding  went  down  rapidly  and  collided  with  another  car  with 
great  violence. 

[2]  It  has  been  held  that  the  making  of  such  a  switch  is  neg- 
ligence as  matter  of  law,  but  that  is  with  reference  to  travelers 
on  public  roads  and  others  rightfully  crossing  the  track  who  are 
entitled  to  appropriate  signals  of  approaching  trains  or  cars. 
Such  a  rule  is  not  of  universal  application,  nor  does  it  apply 
here.  In  the  practical  operation  of  railroads  there  are  condi- 
tions which  make  that  method  of  breaking  up  a  train  or  distrib- 
uting cars  entirely  proper,  if  not  necessary,  and  it  is  customarily 
followed.  Whether  its  adoption  in  a  case  like  this  is  negligence 
would  depend  upon  circumstances  and  the  way  the  work  was 
done. 

[3]  In  making  a  drop  switch,  the  movement  of  the  car  after 
it  leaves  the  engine  and  goes  upon  the  siding  is  controlled  by  an 
ordinary  hand  brake  operated  by  a  brakeman  who  rides  the  car. 
In  the  present  instance,  a  brakeman  was  on  top  of  the  car,  but, 
when  he  attempted  to  apply  the  brake  the  bolt  which  passes 
through  the  brake  staff  and  to  which  the  chain  is  attached  broke, 
the  chain  was  detached,  he  lost  control  of  the  car,  and  the  colli- 
sion which  caused  the  accident  occurred.  The  evidence  was  un- 
disputed that  just  before  the  drop  switch  was  made  the  conduc- 
tor and  brakeman  examined  and  tested  the  brake  and  found  it 
apparently  in  good  order ;  that  the  defect  in  the  bolt  was  an  old 
one  and  was  in  the  part  within  the  brake  staff  and  therefore  not 
discoverable  by  such  inspection  as  it  was  practicable  for  them 
to  give;  also,  that,  had  the  bolt  not  broken  and  the  chain  be- 
come detached,  the  brakeman  could  have  stopped  the  car  and 
prevented  the  collision.  If  this  was  the  proximate  cause  of  the 
accident,  Taylor  was  not  relieved  by  the  last  chance  rule  of  the 
consequences  of  his  contributory  negligence  in  voluntarily  plac- 
ing himself  in  a  dangerous  position  in  express  violation  of  his 
contract;  and,  of  course,  what  would  have  affected  Taylor's 
right  of  recovery  had  he  survived,  likewise  affects  the  right  of 
the  plaintiff^,  his  next  of  kin.  In  Illinois  Central  R.  Co.  v.  Nel- 
son, supra,  we  said: 

**A  defect  in  mechanical  appliances,  existing  before  and  con- 
tinuing until  after  the  injury,  not  susceptible  of  being  rectified 
after  the  discovery  of  the  danger  carelessly  incurred  and  before 
the  injury  is  done,  is  not  supervening  negligence  within  the  rule 
invoked.  Were  it  otherwise,  negligence  on  the  part  of  others 
would  have  to  be  anticipated  and  provided  for  in  adopting  pre- 
cautions to  prevent  accidents;  but  that  is  not  in  the  measure  of 
one's  duty." 

Though  requested  by  the  company,  the  court  refused  to  in- 
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Struct  upon  this  principle  of  law.  On  the  contrary,  the  jury 
were  erroneously  allowed  to  regard  the  defective  appliance  as 
an  affirmative  negligent  factor  within  the  last  chance  rule. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


Joseph  Williams  Bros.  &  Co.  v,  Connecticut  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  July  19,  1912.) 

[83  Atl.  Rep.  1022.] 
Street  Railroads — Injuries  to  Persons  on  Tracks — Contributory 
Negligence.* — Where  the  driver  of  a  wagon  hit  by  a  street  car  looked 
up  the  street  on  which  the  car  ran,  when  approaching  it  on  another 
street,  but  could  not  see  on  account  of  an  obstruction  to  his  view, 
and  did  not  thereafter  look  again  until  he  was  on  the  tracks,  when 
the  car  was  so  close  that  he  could  not  avoid  a  collision,  he  was 
guilty  of  contributory  negligence  which  would  relieve  the  company 
from  liability  for  the  injury  suffered. 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County; 
Earnest  C.  Simpson,  Judge. 

Action  by  Joseph  Williams  Bros.  &  Co.  against  the  Connecti- 
cut Company.  From  a  judgment  for  defendant  on  a  directed 
verdict,  plaintiffs  appeal.     No  error. 

♦  Charles  S.  Hamilton  and  Rocco  lerardi,  both  of  New  Haven, 
for  appellants. 

Harrison  T.  Sheldon  and  Thomas  M.  Steele,  both  of  New 
Haven,  for  appellee. 

Per  Curiam.  One  of  the  plaintiffs  was  driving  a  horse  har- 
nessed to  a  business  wagon,  all  the  property  of  the  plaintiffs, 
along  Olive  street,  in  New  Haven,  and  across  Chapel  street, 
one  of  the  principal  thoroughfares  of  the  city,  about  32  feet 
wide  between  curbs,  in  the  middle  of  which  is  laid  a  double 
line  of  trolley  tracks  of  the  defendant.  In  his  progress  northerly 
across  these  tracks,  a  car  of  the  defendant  approaching  from  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
a  highway  traveler  to  look  again  just  before  he  attempts  to  cross 
railroad  tracks,  see  second  foot-note  of  Denver  City  Tramway  Co. 
V.  Cobb  (C.  C.  A.),  31  R.  R.  R.  188,  64  Am.  &  Eng.  R.  Cas.,  N.  S., 
188,  where  all  those  preceding  it  are  collected;  last  foot-note  of 
Louisville,  etc.,  R.  Co.  v.  Calvert  (Ala.),  42  R.  R.  R.  720,  65  Am.  & 
Eng.  R.  Cas.,  N.  S.,  720;  last  foot-note  of  Beech  v.  Missouri,  etc., 
Ry.  Co.  (Kan.),  41  R.  R.  R.  652,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  652; 
Bates  V.  San  Pedro,  etc.,  R.  Co.  (Utah),  40  R.  R.  R.  413,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  413. 
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west  struck  the  wagon  and  injured  it  and  the  horse  and  harness. 
The  testimony  as  to  the  speed  of  the  approaching  car  varied  from 
5  to  30  miles  an  hour.  The  plaintiff  driver  estimated  it  at  about 
20.  His  testimony  was  that  he  was  driving  at  about  5  miles  an 
hour;  that  as  he  approached  Chapel  street  on  Olive  he  started 
to  look  up  Chapel  street  to  see  if  a  car  was  coming;  that  he  could 
not  there  see  on  account  of  the  obstruction  to  his  view,  caused 
by  a  large  building  on  the  corner ;  that  he  continued  on  without 
looking  again  until  he  was  upon  the  tracks ;  that  he  then  saw  the 
car  within  10  feet  of  him  and  coming  fast ;  and  that  he  then  at- 
tempted to  urge  his  horse  on,  but  did  not  succeed  in  avoiding  a 
collision.  This  statement  of  the  movement  of  the  team  and  the 
conduct  of  its  driver  was  the  only  one  upon  those  matters  be- 
fore the  jury. 

The  verdict  was  directed  upon  the  ground  that  the  plaintiff 
driver  was  guilty  of  contributory  negligence.  The  appellants 
contend  that  they  were  entitled  upon  the  evidence  to  have  this 
question  submitted  to  the  jury,  and  no  other  claim  is  made.  We 
find  it  impossible  to  read  the  driver's  story,  which,  in  respect  to 
his  conduct,  stands  unqualified,  without  reaching  the  conclusion 
that  a  jury  could  not  reasonably  have  reached  any  other  decision 
than  the  one  which  under  the  direction  of  the  court  was  embodied 
in  the  verdict. 

There  is  no  error. 


Siyufy  v,  Pennsylvania  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  2,  1912.) 

[83  Atl.  Rep.  279.] 

Carriers — Failure  to  Deliver  Freight — Question  for  Jury.* — Where 
plaintiff  delivered  to  an  initial  carrier  19  cases  of  rugs,  1  consigned 
to  a  point  on  the  line  of  the  initial  carrier  and  18  to  a  point  on  the 
line  of  the  terminal  carrier,  and  only  17  were  delivered  at  such  point 
and  two  employees  of  the  initial  carrier  testified  that  17  cases  only 
were  delivered  at  the  point  on  the  terminal  line,  and  that  the  word 
"eighteen"  in  the  bill  of  lading  was  a  mistake,  the  question  is  for  the 
jury. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  evidence  to  explain  or  contradict  the  receipt  clause  of  a  bil! 
of  lading,  see  extensive  note,  34  R.  R.  R.  637,  57  Am.  &  Eng.  R.  Gas.. 
N.  S.,  637;  last  paragraph  of  last  f rot-note  of  Smith  v.  Southern  Ry 
Co.  (S.  Car.),  42  R.  R.  R.  169,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  169: 
second  head-note  of  Sturges  v.  Detroit,  etc..  R.  Co.  (Mich.),  42  R. 
R.  R.  92,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  92. 
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Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  G.  Siyufy  against  the  Pennsylvania  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,  STfewART,  and  Moschzisker,  JJ. 

Gordon  Fisher,  for  appellant. 
William  A,  Wilson,  for  appellee. 

Mestrezat,  J.  The  plaintiflF  is  a  dealer  in  oriental  rugs.  On 
July  8,  1908,  he  delivered  at  the  freight  station  of  the  Toledo 
&  Ohio  Railway  at  Findlay,  Ohio,  certain  cases  of  rugs,  1  to  be 
shipped  to  New  York  and  the  others  to  Mansfield,  Ohio.  A 
bill  of  lading  or  receipt  for  18  cases  of  rugs  was  delivered  to 
the  shipper,  by  which  the  Railway  Company  agreed  to  carry  the 
goods  to  Mansfield,  if  on  its  road,  otherwise  to  deliver  them  to 
another  carrier  on  the  route  to  said  destination.  The  rugs  were 
placed  in  a  car  which  was  transferred  at  Dunkirk,  Ohio,  to  the 
defendant  company,  the  connecting  carrier,  which  took  the  car 
over  its  own  line  to  Mansfield,  the  destination  of  all  the  cases 
except  the  one  consigned  to  New  York.  That  case  was  taken 
from  the  car  at  Dunkirk  and  its  transportation  was  continued 
over  the  initial  carrier's  line  to  New  York.  The  defendant  gave 
notice  to  the  consignee  of  the  arrival  of  the  goods  at  Mansfield. 
It  appears  on  the  notice  that  18  cases  of  rugs  were  shipped  at 
Findlay  for  Mansfield,  but  the  notice  directed  attention  to  the 
fact  that  the  consignment  was  1  case  short  on  arrival  at  Mans- 
field, there  being  only  17  cases.  The  plaintiff  alleges  that  he  de- 
livered 19  cases  of  ru||s  to  the  initial  carrier  at  Findlay,  and  that 
1  case  was  to  be  shipped  to  New  York  and  18  cases  to  Mans- 
field. The  defendant  company  having  delivered  but  17  cases 
and  refusing  to  account  for  the  other  case,  the  plaintiff  brought 
this  action  of  assumpsit  to  recover  damages  for  the  loss  of  the 
case  which  was  not  delivered.  The  defense  was  that  but  18 
cases  were  delivered  to  the  carrier  at  Findlay,  17  of  which  were 
to  be  shipped  to  Mansfield  and  1  to  New  York.  The  learned 
court  below  submitted  the  case  to  the  jury,  which  returned  a 
verdict  for  the  plaintiff.  No  motion  for  a  new  trial  was  made, 
but  the  defendant  moved  for  judgment  non  obstante  veredicto 
which  was  refused.  Judgment  having  been  entered  on  the  ver- 
dict, the  defendant  has  taken  this  appeal. 

The  assignments  allege  error  in  the  court  in  not  directing  a 
verdict  for  the  defendant  company,  and  subsequently  in  refus- 
ing to  enter  judgment  for  the  defendant  non  obstante  veredicto. 
The  position  of  the  defendant  company,  as  stated  by  its  counsel, 
is  that,  under  the  circumstances  disclosed  on  the  trial,  the  pre- 
sumption that  the  loss  occurred  on  the  company's  line  was  so 
decisively  met  by  its  evidence  as  to  shift  the  burden  of  proof. 
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and  that  the  plaintiff  did  not  meet  the  burden  thus  shifted  to 
him,  and  therefore  the  court  should  have  directed  a  verdict  for 
the  defendant.  We  do  not  regard  this  position  as  tenable.  The 
case,  as  tried,  resolved  itself  into  the  single  question  of  fact 
whether  the  plaintiff  had  delivered  to  the  initial  carrier  at  Find- 
lay  17  or  18  cases  of  rugs  to  be  transported  to  Mansfield.  If 
18  cases  were  received  by  the  initial  carrier  at  Findlay  for  ship- 
ment to  Mansfield  to  be  carried  over  its  own  line  and  the  de- 
fendant's line,  the  subsequent  failure  of  the  defendant  to  de- 
liver the  18  cases  cast  the  burden  upon  it  to  account  for  the  fail- 
ure to  make  the  delivery  of  all  the  cases  to  the  consignee  at 
Mansfield.  Under  the  circumstances,  a  presumption  arose  that 
the  loss  occurred  on  the  defendant  company's  line.  It  is  not  al- 
leged that  all  the  rugs  received  by  the  initial  carrier  for  shipment 
to  Mansfield  were  not  delivered  to  the  defendant  at  Dunkirk  to 
complete  the  transportation.  The  delivery  of  the  rugs  to  the 
initial  carrier,  and  the  failure  of  the  connecting  carrier  to  deliver 
them  at  their  destination,  raised  the  presumption  of  negligence 
on  the  part  of  the  defendant  company  which  it  was  called  upon 
to  rebut.  It  made  the  attempt  to  rebut  the  presumption  by  show- 
ing that  only  17  cases  of  rugs  had  been  delivered  to  the  initial 
carrier  at  Findlay  for  transportation  to  Mansfield.  In  no  other 
way  did  the  defendant  attempt  to  meet  the  presumption  of  neg- 
ligence arising  from  the  failure  to  deliver  the  case  of  rugs.  It  is 
apparent,  therefore,  that  whether  the  presumption  of  the  defend- 
ant's negligence  was  rebutted  or  not  turned  upon  the  disputed 
fact  whether  the  rugs  were  delivered,  as  alleged  by  the  plaintiff, 
to  the  initial  carrier  at  Findlay.  Under  the  evidence  offered,  it 
is  manifest  that  the  court  could  not  have  declared  that  the  pre- 
sumption was  conclusively  rebutted,  and  directed  a  verdict  for 
the  defendant.  The  plaintiff  testified  clearly  and  distinctly  that 
he  had  delivered  18  cases  to  be  shipped  to  Mansfield.  He  was 
corroborated  by  the  bill  of  lading  or  receipt  of  the  defendant 
company's  billing  clerk  acknowledging  the  receipt  of  18  cases  to 
be  shipped  to  Mansfield.  The  notice  given  by  the  defendant 
company  to  the  consignee  at  Mansfield  while  noting  a  case  short 
stated  that  18  cases  had  been  delivered  to  the  initial  carrier  at 
Findlay  for  shipment.  This  evidence  clearly  made  out  a  case 
which  the  learned  court  was  required  to  submit  to  the  jury. 
The  facts  as  thus  proven  raised  a  presumption  of  negligence  on 
the  part  of  the  defendant  company. 

The  billing  clerk  and  the  checking  clerk  of  the  initial  carrier 
testified  for  the  defendant.  These  witnesses  denied  that  18 
cases  of  rugs  had  been  delivered  at  Findlay  for  shipment  to 
Mansfield,  or  that  that  number  of  cases  had  been  shipped  to  that 
destination.  They  further  denied  that  18  cases  of  rugs  were 
placed  in  the  car  for  shipment  to  Mansfield.    They  testified  tliat 
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they  counted  the  number  of  cases  that  were  delivered  originally 
to  the  initial  carrier  at  Findlay  and  that  in  all  they  only  num- 
bered 18,  and  1  of  the  cases  was  to  be  shipped  to  New  York  and 
17  to  Mansfield.  The  billing  clerk  further  testified  that  after 
the  cases  had  all  been  delivered  he  counted  them  and  made  out 
a  bill  of  lading  originally  for  17  cases  to  be  shipped  to  Mans- 
field and  1  case  to  New  York,  but,  there  being  some  dissatisfac- 
tion on  the  part  of  the  plaintiff  by  reason  of  freight  charges,  he 
made  out  another  bill  of  lading  in  which  the  rate  was  reduced 
and  in  which  the  number  of  cases  to  be  shipped  to  Mansfield 
was  erroneously  stated  to  be  18  instead  of  17.  The  defendant 
claims  that  the  testimony  of  these  two  witnesses  show  that  but 
17  cases  of  rugs  were  received  for  shipment  to  Mansfield,  and 
explains  how  the  error  in  the  bill  of  lading  occurred.  But  in 
view  of  the  plaintiff's  evidence  it  would  have  been  error  for  the 
learned  court  below  to  have  instructed  the  jury  that  the  testi- 
mony of  these  two  witnesses  conclusively  showed  that  but  17 
cases  of  rugs  had  been  delivered  to  the  initial  carrier  for  trans- 
portation, and  that  therefore  the  verdict  should  be  for  the  de- 
fendant. The  plaintiff  made  out  a  case  for  the  jury  by  his  own 
testimony  and  the  bill  of  lading  issued  by  the  initial  carrier. 
This  raised  the  presumption  which  the  defendant  had  to  meet. 
The  attempt  to  meet  it  was  solely  by  the  introduction  of  oral 
testimony  which  had  to  be  submitted  for  the  consideration  of 
the  jury.  The  credibility  of  the  witnesses  was  for  the  jury,  and 
not  for  the  court.  Whether  the  defendant  met  and  overcome 
the  plaintiff*s  testimony  as  to  the  disputed  fact  of  delivery  of 
the  rugs  to  the  carrier  at  Mansfield  was  a  question  clearly  within 
the  province  of  the  jury.  If  it  was  decided  by  that  body  in  favor 
of  the  defendant,  there  was  no  delivery  to  the  initial  carrier  of 
the  missing  case  of  rugs,  and,  upon  the  failure  of  the  connecting 
carrier  to  deliver  it  at  the  destination,  there  was  no  presumption 
of  negligence  on  the  part  of  the  defendant  which  would  impose 
liability  in  this  case.  If  on  the  other  hand  the  jury  found  that 
the  missing  case  was  delivered  to  the  initial  carrier  to  be  shipped 
under  the  bill  of  lading  to  Mansfield,  and  the  connecting  carrier 
did  not  deliver  it  to  the  consignee,  there  arose  a  presumption  of 
negligence  on  the  part  of  the  defendant  which  was  not  rebutted, 
and  the  plaintiff  was  entitled  to  recover.  The  single  question  of 
fact,  determinative  of  the  case,  was  for  the  jury,  and  the  learned 
trial  judge  was  right  in.  refusing  to  enter  judgment  for  the  de- 
fendant, notwithstanding  the  verdict. 
The  judgment  is  affirmed. 

Elkin,  J.,  dissents. 
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(Court  of  Appeals  of  -Maryland,  March  27,  1912.) 

[84  Atl.  Rep.  25L] 


Carriers — Carriage  of  Goods — Liability  for  Loss — Statutory  Pro- 
visions.— Where,  in  an  action  for  loss  of  wool  in  transit,  neither  of 
the  defendants  was  the  initial  carrier,  and  one  of  the  defendants  was 
not  the  terminal  carrier  in  any  of  the  shipments,  their  liability  could 
not  be  predicated  on  the  Carmack  Amendment  (Act  June  29,  1906, 
c.  3591,  §  7,  pars.  11,  12,  34  Stat.  596  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1307])  to  the  Hepburn  Act  (Act  June  29,  1906,  c.  3591,  34  Stat.  584 
[U.  S.  Comp.  St.  Supp.  1911,  p.  1288]),  and  they  are  subject  only  to 
the  liability  imposed  by  the  common  law. 

Carriers — Carriage  of  Goods — Liability  for  Loss — Common-Law 
Liability.'*' — A  carrier  receiving  a  shipment  of  goods  for  transporta- 
tion over  its  own  line  and  for  delivery  to  a  connecting  line  for  car- 
riage thereon  is  bound,  in  the  absence  of  special  contract,  only  on  its 
common-law  liability  to  safely  carry  over  its  own  road  and  safely 
deliver  to  the  connecting  carrier. 

Carriers — Connecting  Carriers — Negligence — Presttmption — Burden 
of  Proof.t — Where  goods  are  delivered  to  an  initial  carrier  in  good 
condition  and  are  delivered  to  the  consignee  by  the  connecting  and 
terminal  carrier  in  bad  condition,  it  will  be  presumed  that  the  goods 
were  received  by  the  terminal  carrier  in  the  same  condition  and  quan- 
tity in  which  they  were  delivered  to  the  initial  carrier,  so  as  to  cast 
upon  it  the  burden  of  showing  that  loss  or  shortage  did  not  occur 
upon  its  lines  or  while  in  its  possession. 

♦See  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Kilberry  (Ark.),  24  R, 
R.  R.  567,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  567,  where  all  the  authori- 
ties on  the  subject,  in  these  series,  preceding,  it.  are  collected;  first 
paragraph  of  last  foot-note  of  Smith  v.  Southern  R.  Co.  (S.  Car),  42 
R.  R.  R.  169.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  169;  foot-note  of  Chesa- 
peake, etc.,  R.  Co.  V.  O'Gara,  etc.,  Co.  (Ky.),  42  R.  R.  R.  794.  65  Am. 
&  Eng.  R.  Cas.,  N.  S..  794;  last  foot-note  of  Illinois  Match  Co.  r. 
Chicago,  etc..  R.  Co.  (lU.),  41  R.  R.  R.  545,  64  Am.  &  Eng.  R.  Cas.. 
X.  S.,  545;  third  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Clift  (Ky.), 

40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  which  carrier  was  guilty  of  the  negligence  causing  loss  of 
or  injury  to  freight  transported  over  several  connecting  lines,  see 
foot-note  of  Beede  r.  Wisconsin  Cent.  R/.  Co.  (Minn.).  9  R.  R.  R- 
290.  32  Am.  &  Eng.  R.  Cas..  N.  S.,  290.  where  all  those  preceding  it 
are  collected:  foot-note  of  Boss  v.  Atlantic,  etc.,  R.  Co.  (N.  Car.>, 
42  R.  R.  R.  790,  65  Am.  &  Eng.  R.  Cas.,  N.  S..  790;  Smith  v.  South- 
ern Ry.  Co.  (S.  Car.).  42  R.  R.  R.  169.  65  Am.  &  Eng.  R.  Cas.,  X. 
S.,  169:  foot-note  of  Lowry  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.\ 

41  R.  R.  R.  254.  64  Am.  &  Eng.  R.  Cas.,  N.  S..  254:  first  foot-note 
of  Podrat  r.   Xarragansett  R.  Co.   (R.  I.).  40  R.  R.  R.  756,  63  Am. 
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Carriage  of  Goods — Delivery  to  Carrier — Proof — Bills  of 


Lfading.t — Bills  of  lading  are  sufficient  to  show  a  receipt  of  the  quan- 
tity of  goods  claimed  to  have  been  delivered  to  an  initial  carrier,  in 
the  absence  of  any  evidence  to  disprove  the  accuracy  or  correctness 
of  weights  given  therein. 

Carriers — Carriage  of  Goods — Action  for  Shortage — Connecting 
Carriers — Jury  Question. — In  an  action  for  a  loss  of  wool  in  ship- 
ment, whether  the  loss  occurred  upon  the  lines  of  the  terminal  car- 
rier or  while  in  its  possession  held,  on  the  evidence,  a  jury  question. 

Carriers — Lose  of  "Goods — ^Joint  Liability. — An  action  for  loss  of 
part  of  a  shipment  was  properly  brought  in  tort  jointly  against  .a 
connecting  and  a  terminal  carrier. 

Carriers — Loss  of  Goods — Action — Evidence. — In  an  action  for  a 
less  of  part  of  a  shipment  of  goods,  evidence  held  sufficient  to  go 
to  the  jury  on  the  right  of  plaintiff  to  recover. 

Carriers — Loss  of  Goods — Damages — Evidence. — In  an  action  for 
a  loss  of  part  of  a  shipment,  evidence  held  to  show  damage  to  the 
plaintiffs  which  would  justify  the  awarding  of  more  than  nominal 
damages. 

Trial — Instructions — Evidence. — Where,  in  an  action  against  a  con- 
necting and  a  terminal  carrier  for  loss  of  part  of  a  shipment,  there 
was  no  legally  sufficient  evidence  to  warrant  a  recovery  against  the 
connecting  carrier,  a  prayer  which  stated  that  if  in  any  one  ship- 
ment any  of  the  alleged  loss  was  due  to  the  default  or  neglect  of 
one  of  the  defendants,  and  not  of  the  other,  or  by  reason  of  any 
neglect  or  default  of  the  other  defendant,  the  verdict  '"hould  be  for 
the  defendants,  was  properly  refused. 

Trial — Instructions — Conformity  to  Evidence. — Where,  in  an  action 
for  a  loss  of  part  of  a  shipment,  a  bill  of  lading  in  evidence  showed 
that  the  agreement  of  the  parties  was  that  the  amount  of  any  loss 
or  damage  should  be  computed  on  the  basis  of  the  value  of  the  prop- 
erty at  the  place  and  time  of  shipment,  a  prayer,  stating  the  measure 
of  damages  to  be  the  fair  market  value  of  the  shortage  at  the  place 
of  delivery,  was  improperly  given. 

Evidence — Loss  of  Goods — Bill  of  Lading — Copies. — In  an  action 
against  connecting  carriers  for  a  loss  of  wool  in  shipment,  the  court 
properly  refused  to  admit  copies  of  invoices  as  evidence  of  the  weight 
of  the  wool,  where  the  witness  merely  offered  them  as  copies  with- 
out other  evidence,  when  asked  as  to  the  weights  in  question. 

Evidence — Declarations  of  Agents-^Authority. — Where,  in  an  ac- 
tion against  connecting  carriers  for  goods  lost  in  transit,  there  was 
no  showing  that  a  local  freight  agent  of  one  of  the  carriers  had  au- 
thority to  pay,  settle,  or  even  admit  the  payment  of  a  claim  owing 
by  the  company,  or  that  he  was  permitted  by  the  company  to  hold 
himself  out  as  an  agent  having  such  authority,  a  witness  was  improp- 


&  Eng.  R.  Cas.,  N.  S.,  756;  Baltimore,  etc..  R.  Co.  v,  Clift  (Ky.),  40 
R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285. 
tSee  foot-note  of  preceding  case. 
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erly  allowed  to  testify  that  such  agent  spoke  of  the  justness  of  the 
claim  and  the  readiness  of  the  company  to  pay  it  and  explain  why 
it  had  not  been  paid.. 

Evidence — Expert  Testimony — Shrinkage  in  Transit — While  where 
the  bill  of  lading  for  a  shipment  of  wool  provided  against  liability  of 
the  carrier  for  a  loss  from  natural  shrinkage,  and  in  an  action  against 
the  carrier  for  a  loss  it  should  show  what  may  have  been  such  nat- 
ural shrinkage,  a  freight  clerk  with  18  months'  experience,  and  who 
testified  that  he  knew  that  there  was  some  depreciation  in  weight  in 
greasy  wool,  was  not  qualified  to  state  what  was  a  fair  average  for 
the  shrinkage  or  drying  out  of  the  wool,  due  to  the  evaporation  of 
the  oil. 

Appeal  from  Baltimore  City  Court;  Thos.  Ireland  Elliott, 
Judge. 

Action  by  Lewis  Baer  &  Company  against  the  New  York  & 
Baltimore  Transportation  Line  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed,  and  new  trial  granted. 

The  following  are  the  prayers  referred  to  in  the  opinion: 

Defendants'  fifth  prayer:  "The  defendants  pray  the  court 
to  instruct  the  jury  that,  as  there  is  no  legally  sufficient  evi- 
dence of  any  damage  to  the  plaintiffs,  the  verdict  of  the  jury 
can  be  for  only  nominal  damages." 

Defendants'  sixth  prayer:  "The  defendants  pray  the  court 
to  instruct  the  jury  that,  as  there  is  no  legally  sufficient  evidence 
in  this  case  of  any  damage  to  the  plaintiffs  under  the  first  count 
of  their  declaration,  the  verdict  of  the  jury  thereunder  must  be 
for  only  nominal  damages  under  this  count." 

Defendants'  seventh  prayer:  "The  defendants  pray  the  court 
to  instruct  the  jury  that,  as  there  is  no  legally  sufficient  evidence 
in  this  case  of  any  damage  to  the  plaintiffs  under  the  second 
count  of  their  declaration,  the  verdict  of  the  jury  thereunder 
must  be  for  only  nominal  damages  under  this  count." 

Defendants'  eighth  prayer:  "The  defendants  pray  the  court 
to  instruct  the  jury  that,  as  there  is  no  legally  sufficient  evidence 
in  this  case  of  any  damage  to  the  plaintiffs  under  the  third  count 
of  their  declaration,  the  verdict  of  the  jury  thereunder  must  be 
for  only  nominal  damages  under  this  count." 

Defendants'  ninth  prayer:.  "The  defendants  pray  the  court 
to  instruct  the  jury  that  if  they  find  from  the  evidence  in  this 
case  that  in  any  one  shipment  any  of  the  alleged  loss  of  wool 
was  due  to  the  default  or  neglect  of  one  of  the  defendants  and 
not  of  the  other,  and  if  they  further  find  that  in  any  of  the  other 
shipments  any  loss  or  damage  to  the  plaintiffs  to  said  shipments 
was  incurred  by  reason  of  any  neglect  or  default  of  the  other  de- 
fendant, then  the  verdict  of  the  jury  must  be  in  favor  of  both 
defendants." 
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In  plaintiffs'  tenth  bill  of  exceptions,  the  testimony  of  George 
R.  Brown  showed  that  the  witness  had  been  in  the  transporta- 
tion business  since  the  age  of  18,  that  his  experience  with  ship- 
ping wool  was  "from  time  to  time  going  from  the  ships  and  see- 
ing it  delivered  to  consignees,"  and  that  he  knew  there  was  some 
depreciation  in  weight  in  greasy  wool.  There  was  an  objection 
to  his  answering  a  question  as  to  what  was  a  fair  average  due  to 
the  evaporation  of  the  oil  in  the  wool  on  the  ground  of  insuffi- 
cient foundation. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Burke, 
Thomas,  Pattison,  Urner,  and  Stockbridge,  JJ. 

/.  Morfit  Mullen  and  IV.  Calvin  Chestnut,  for  appellants. 
Myer  Rosenbush,  for  appellee. 

Pattison,  J.  The  amended  declaration  in  this  case  alleges  in 
the  first  count  thereof  that  on  or  about  the  15th  day  of  June, 
1909,  the  appellants,  defendants  below,  as  common  carriers, 
^'received  and  accepted  certain  freight,  to  wit,  a  large  quantity 
of  wool  in  bags,  the  aggregate  weight  of  which  was  approxi- 
mately 8,000  pounds,  for  delivery  to  the  plaintiffs,  at  Baltimore, 
Md.,  for  which  said  defendants  received  the  compensation 
charged  by  them,  which  was  predicated  upon  the  weight  of  said 
shipment;  that  when  said  shipment  was  delivered  by  the  defend- 
ants to  the  plaintiffs,  the  same  was  in  bad  condition,  and  the 
said  shipment  was  approximately  225  pounds  less  in  weight  than 
the  weight  of  the  shipment  received  by  said  defendants  for  de- 
livery to  these  plaintiffs  as  aforesaid ;  that  the  condition  of  said 
wool,  and  the  shortage  thereof,  was  due  to  the  recklessness,  care- 
lessness, and  negligence  on  the  part  of  said  defendants,  and  each 
of  them,  *  *  *  in  the  transportation  of  said  wool,  and  was 
caused  by  the  lack  of  due  care  and  caution  on  the  part  of  said 
defendants,  and  each  of  them,  *  *  ♦  j^  the  transportation 
of  said  wool  from  the  point  of  its  shipment  to  its  destination, 
and  by  reason  thereof  said  plaintiffs  have  suffered  great  loss 
and  damage."  The  second  and  third  counts,  the  only  remaining 
counts  of  the  declaration,  are  brought  to  recover  damages  for 
further  losses  alleged  to  have  been  suffered  by  the  plaintiffs  in 
the  transportation  of  other  wool  received  by  the  defendants  on 
June  17  and  18,  1909,  respectively.  The  language  of  these  counts 
is  in  every  other  respect  identical  with  that  of  the  first.  To  this 
declaration  the  defendants  pleaded  that  "they  did  not  commit 
the  wrongs  therein  alleged,"  and  upon  joinder  of  issues  the  case 
was  tried  by  jury,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $216.02.  In  the  course  of  the  trial  10 
exceptions  were  taken  to  the  rulings  of  the  court  upon  the  ad- 
mission of  evidence,  and  one  to  the  rulings  upon  the  prayers. 

The  evidence  discloses  that  the  wool  mentioned  in  the  first 
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count  of  the  declaration,  consisting  of  101  sacks,  was  shipped 
from  Buma,  Tex.,  over  the  Gulf,  Colorado  &  Santa  Fe  Railway, 
and  by  it  a  bill  of  lading  was  issued  to  shipper,  J.  W.  Pavell,  in 
which  Wm.  E.  Voelkel  &  Son,  New  Orleans,  La.,  were  named 
as  the  consignees.  We  also  find  from  the  evidence  that  a  bill  of 
lading  was  likewise  issued  for  this  same  shipment  of  wool  by 
the  Morgans'  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany, wherein  the  consignee  is  Lewis  Baer  &  Co.,  BaJtimore, 
Md.  The  authority  of  this  seems  to  be  found  in  the  following 
order:  "Mr.  Hammond:  Please  direct  this  shpt.  via  Morgan 
Line  to  Lewis  Baer  &  Co.,  Baltimore,  Md.  Wm.  E.  Voelkel  & 
Son."  There  is  no  evidence  in  the  record  explicitly  showing  the 
reason  or  necessity  for  the  existence  of  the  two  bills  of  lading. 

The  wool  mentioned  in  the  second  and  third  counts  of  the 
declaration,  one  shipment  consisting  of  78  and  the  other  of  112 
sacks  of  wool,  was  shipped  over  the  Kansas  City  Southern  Rail- 
way on  June  17th  and  18th,  respectively,  the  lot  of  78  sacks 
from  Singer,  La.,  and  the  lot  of  112  sacks  from  Leesburg,  La., 
and  bills  of  lading  were  issued  by  said  company  as  of  the  dates 
of  shipment  to  Charles  J.  Davis,  in  both  of  which  Wm.  E. 
Voelkel  &  Son,  Baltimore,  Md.,  were  consignees;  but  on  the 
back  of  each  of  these  bills  of  lading  was  found  this  indorse- 
ment: "Wm.  E.  Voelkel  &  Son,  deliver  to  Lewis  Baer  &  Co.*' 
These  three  shipments  of  wool  upon  reaching  New  Orleans 
were  loaded  upon  the  steamship  El  Alba,  of  the  Southern 
Pacific  Company,  one  of  the  defendants  to  this  suit,  and  were 
by  said  steamer  carried  to  New  York,  from  which  point  they  were 
transported  over  the  lines  of  the  New  York  &  Baltimore  Trans- 
portation Company,  the  other  defendant  to  this  suit,  to  Baltimore 
City,  the  point  of  destination.  The  wool  after  reaching  Balti- 
more City  was  taken  from  the  steamer  of  the  last-named  com- 
pany and  loaded  in  a  scow,  and  from  the  scow  was  delivered  to 
the  plaintiffs.  At  the  time  of  its  delivery  the  plaintiffs  state  that 
many  of  the  sacks  were  torn  and  in  bad  condition  and  much  ct 
the  wool  was  loose  in  the  scow,  and  by  reason  of  the  condition  of 
the  sacks  it  was  impossible  for  them  to  distinguished  one  lot  or 
shipment  from  another,  and  thus  the  whole  of  it.  without  at- 
tempting to  separate  it,  was  hauled  to  the  plaintiffs'  place  of 
business,  at  which  place  all  of  it  was  weighed  by  them  and  was 
found,  as  the  plaintiffs  allege,  to  be  much  less  in  weight  than 
when  received  by  the  defendants  to  be  delivered  to  them.  It  is 
for  this  shortage  of  weight  that  this  suit  was  instituted. 

It  is  true,  the  declaration  alleges  that  "the  shipment  was  de- 
livered in  bad  condition,''  and  that  the  ''condition  of  said  wool" 
was  due  to  the  negligence  of  the  defendants.  From  this  it  might 
appear  that  the  plaintiffs  were  attempting  to  recover  for  losses 
owing  to  a  damaged  condition  of  the  wool  delivered,  as  well  as 
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the  failure  of  the  defendants  to  deliver  to  the  plaintiffs  all  of 
the  wool  that  they  claim  should  have  been  delivered  to  them; 
yet  the  record  discloses  no  effort  made  on  the  part  of  the  plain- 
tiffs to  show  that  the  wool  actually  delivered  was  in  a  damaged 
condition,  but  it  discloses  that  the  "bad  condition"  referred  to 
was  in  respect  to  the  sacks  or  bags  in  which  it  was  packed,  and 
does  not  disclose  that  the  wool  so  delivered  to  them  was  in  a 
damaged  condition. 

[1]  In  none  of  the  shipments  of  wool  was  either  of  the  de- 
fendants the  initial  carrier,  and  in  none  of  them  was  the  South- 
ern Pacific  Company  the  terminal  carrier;  but  the  New  York  & 
Baltimore  Transportation  Line  was  the  terminal  carrier  in  all  of 
them.  As  neither  of  the  defendants  is  the  initial  carrier,  they 
are  not  in  this  case  in  any  wise  affected  by  the  act  of  Congress 
called  the  Hepburn  Act  with  the  amendment  thereto  known  as  the 
Carmack  Amendment,  and  are  therefore  subject  only  to  the  lia- 
bility imposed  upon  them  by  the  common  law.  We  will  there- 
fore inquire :    What  is  this  liability  ? 

[2]  In  the  case  of  Michigan  Central  Railroad  Co.  v.  Myrick, 
107  U.  S.  106,  1  Sup.  Ct.  429,  27  L.  Ed.  325,  the  court  said:  "A 
railroad  company  is  a  carrier  of  goods  for  the  public,  and  as  such 
is  bound  to  carry  safely  whatever  goods  are  intrusted  to  it  for 
transportation  in  the  course  of  business  to  the  end  of  its  road, 
and  to  deposit  them  in  a  suitable  place  for  their  owners  or  con- 
signees. If  the  road  of  the  company  connects  with  other  roads, 
and  goods  are  received  for  transportation  beyond  the  termina- 
tion of  its  own  line,  there  is  superadded  to  its  duty  as  a  com- 
mon carrier  that  of  a  forwarder  by  the  connecting  line;  that  is, 
to  deliver  safely  the  goods  to  such  line,  the  next  carrier  on  the 
route  beyond.  This  forwarding  duty  arises  from  the  obligation 
implied  in  taking  the  goods  for  the  point  beyond  its  own  line. 
The  common  law  imposes  no  greater  duty  than  this.  If  more  is 
expected  from  the  company  receiving  the  shipment,  there  must 
be  a  special  agreement  for  it.  Each  road,  confining  itself  to  its 
common-law  liability,  is  only  bound,  in  the  absence  of  special 
contract,  to  safely  carry  over  its  own  road  and  safely  deliver  to 
the  next  connecting  carrier."  This  is  the  established  law  in  ^lary- 
land  as  well  as  in  other  parts  of  the  country.  Shockley  v.  Penn. 
R.  R.  Co.,  109  Md.  128,  71  Atl.  437;  Hoffman  v,  Cumberland 
R.  Co.,  85  Md.  391,  37  Atl.  214.  And  this  is  true  as  to  an  inter- 
mediate carrier  that  accepts  property  for  carriage  directed  to 
a  place  beyond  the  terminus  of  its  route. 

[3]  Another  principle  of  law,  well  established  in  this  state,  is: 
"Where  goods  are  transported  by  two  or  more  successive  car- 
riers, it  is  the  prevailing  doctrine  in  this  country  that  if  it  be  shown 
that  the  goods  were  delivered  to  the  initial  carrier  in  good  con- 
dition, and  they  were  subsequently  delivered  to  the  consignee  by 
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the  connecting  and  terminal  carrier  in  bad  condition,  the  pre- 
sumption of  law  is,  when  such  last-named  carrier  is  made  de- 
fendant, that  the  goods  were  received  by  such  defendant  in  the 
same  condition  that  they  were  delivered  to  the  initial  carrier,  and 
the  burden  is  upon  the  defendant  carrier  of  proving  that  such 
goods  came  to  its  possession  in  a  damaged  condition,  by  way  of 
defense/'  P.  B.  &  W.  R.  R.  Co.  v.  DiflFendal,  109  Md.  505,  72 
Atl.  193,  197;  Laughlin  v.  C.  &  N.  W.  Ry.  Co.,  28  Wis.  204,  9 
Am.  Rep.  493^  Savannah,  etc.,  Ry.  Co.  v.  Harris,  26  Fla.  148,  7 
South.  544,  23  Am.  St.  Rep.  551 ;  Penn.  R.  R.  v.  Naive,  112  Tenn. 
239,  79  S.  W.  124,  64  L.  R.  A.  443 ;  Beard  v.  111.  Central,  79 
Iowa,  527,  44  N.  W.  803;  Id.,  79  Iowa,  518,  44  N.  W.  800,  7  L. 
R.  A.  280,  18  Am.  St.  Rep.  381 ;  Cane  Hill  &  Co.  v,  San  Antonio 
(Tex.  Civ.  App.),  95  S.  W.  751 ;  Elliott  on  Railroads,  §  1450;  3 
Hutchinson  on  Carriers,  §  1348. 

What  is  said  in  the  case  of  P.  B.  &  W.  R.  R.  Co.  v.  Diffendal 
as  to  the  presumption  of  law  in  respect  to  the  terminal  carrier, 
when  it  is  once  shown  that  the  goods  were  delivered  to  the  ini- 
tial carrier  in  good  condition,  applies  also  as  to  the  quantity  so 
delivered  to  such  carrier.  That  is  to  say,  if  upon  the  delivery  to 
the  consignee  by  the  terminal  carrier,  there  is  found  a  shortage 
in  the  quantity  of  goods  that  had  been  delivered  to  the  initial 
carrier,  the  presumption  is,  when  such  last-named  carrier  is  made 
defendant,  that  all  the  goods  delivered  to  the  initial  carrier  were 
received  by  the  terminal  carrier,  and  the  burden  is  upon  such  ter- 
minal carrier  of  proving  that  the  goods  so  delivered  by  it  to  the 
consignee  were  all  the  goods  that  came  into  its  possession. 

With  this  statement  of  the  law  we  will  proceed  to  give  a  state- 
ment of  the  facts  as  disclosed  by  the  evidence  found  in  the  rec- 
ord. 

As  was  said,  the  bills  of  lading  were  issued  in  each  of  the  ship- 
ments of  wool  heretofore  mentioned.  The  bills  of  lading  for 
the  shipment  from  Buma,  Tex.,  issued  by  the  Morgans'  Louisi- 
ana &  Texas  Railroad  &  Steamship  Company  and  the  Gulf,  Col- 
orado &  Sante  Fe  Railway  Company,  both  give  the  number  of 
sacks  at  101  and  the  weight  of  the  wool  at  8,235  pounds.  The 
bill  of  lading  for  the  wool  shipped  from  Singer,  La.,  dated  June 
17,  1909,  issued  by  the  Kansas  City  Southern  Railway  Company, 
gives  the  number  of  sacks  at  78  and  the  weight  of  the  wool  at 
9,234  pounds ;  and  the  bill  of  lading  for  the  wool  shipped  from 
Leesburg,  La.,  June  18,  1909,  issued  by  the  last-named  railway 
company,  gives  the  number  of  sacks  at  112  and  the  weight  of  the 
wool  at  6,098  pounds,  making  the  total  amount  of  wool  in  the 
three  shipments  23,657  pounds,  as  disclosed  by  the  bills  of  lad- 
ing. 

The  bills  of  lading,  among  other  provisions,  contain  the  fol- 
lowing: "(1)  No  carrier  or   party  in   possession  of  any  of  the 
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property  herein  described  shall  be  liable  for  any  loss  thereof  or 
damage  thereto  caused  by  the  act  or  default  of  the  shipper  or 
owner,  or  for  difference  in  the  weight  of  grain,  seed,  or  other 
commodities  caused  by  natural  shrinkage;  (2)  All  the  property 
shall  be  subject  to  necessary  cooperage  and  baling  at  owner's 
cost;  and  (3)  no  carrier  shall  be  liable  for  loss,  damage,  or  in- 
jury not  occurring  on  its  own  road  or  its  portion  of  the  through 
route,  not  after  said  property  has  been  delivered  to  the  next  car- 
rier." The  latter  provision  is  in  entire  harmony  with  the  com- 
mon-law liability  imposed  upon  the  carrier,  and  in  no  sense  lim- 
its its  liability  thereunder. 

In  addition  to  the  bills  of  lading,  the  plaintiffs  offered  the 
disposition,  taken  at  New  Orleans,  of  Charles  J.  Davis,  wool 
buyer  for  Wm.  E.  Voelkel  &  Son,  Baltimore,  Md.,  and  the  party 
named  in  the  bills  of  lading  issued  by  the  Kansas  City  Southern 
Railway  Company  at  Singer,  La.,  June  17,  1909,  and  at  Lees- 
burg,  La.,  June  18,  1909,  in  which  deposition  he  was  asked,  "What 
was  the  condition  of  said  shipments  and  bags  or  sacks  in  which 
the  shipments  were  made  at  the  time  of  delivery  of  said  ship- 
ments to  the  carrier?"  To  which  he  replied,  "In  good  commer- 
cial condition."  This  question  and  answer  were  each  objected 
to,  and,  the  objections  being  overruled,  exceptions  were  noted; 
the  same  being  the  first  and  second  bills  of  exceptions.  He  was 
then  asked,  "What  was  the  weight  of  each  of  said  shipments,  and 
by  whom  were  said  shipments  weighed?"  He  replied:  "The 
weights  are  shown  on  the  invoice.  They  were  weighed  by  my- 
self and  the  owner  of  the  wool  in  connection  wth  the  railroad  re- 
ceiving clerk.  I  attached  thereto  a  copy  of  both  shipments  as 
weighed  and  marked  them  P-1  and  P-2."  The  question  and 
answer  were  each  objected  to,  and,  the  objections  being  over- 
ruled, exceptions  were  noted;  the  same  being  the  third  and 
fourth  bills  of  exceptions. 

The  deposition  of  Wm.  E.  Voelkel,  Jr.,  also  taken  at  New 
Orleans,  La.,  was  next  offered  in  evidence.  He  testified  that 
he  was  the  proprietor  of  the  business  conducted  by  the  firm  of 
Wm.  E.  Voelkel  &  Son,  and  the  consignee  named  in  the  two 
bills  of  lading  referred  to  in  the  deposition  of  Davis,  and  was 
also  the  Wm.  E.  Voelkel  named  in  a  bill  of  lading  dated  June 
12,  1909,  issued  by  the  Morgans'  Louisiana  &  Texas  Railroad 
&  Steamship  Co.,  at  Buma,  Tex.,  wherein  Lewis  Baer  &  Co., 
of  Baltimore,  are  named  as  consignees,  for  101  sacks  of  wool, 
and  when  asked,  "What  was  the  condition  of  said  shipments 
and  the  bags  or  sacks  in  which  said  shipments  were  made  at  the 
time  of  delivery  of  said  shipments  to  the  carrier?"  he  replied: 
"In  a  good,  merchantable  condition.  The  shipment  was  com- 
pactly packed,  the  sacks  thoroughly  stitched,  and  in  good  con- 
dition of  strength  for  wear  and  tear."     This  question  and  an- 
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&  Baltimore  Transportation  Line,  offered  by  the  defendant,  is 
substantially  the  same  as  that  of  Butler. 

Giles  testified  that  he  checked  15  sacks  of  the  lot  of  112  sacks 
of  wool  as  they  were  unloaded  from  the  steamship  El  Alba. 
After  that  he  was  followed  by  another  checker  of  the  Southern 
Pacific  Company,  McElroy.  He  testified  that  it  was  his  duty 
to  examine  each  sack  and  see  what  its  condition  was,  and  if  it 
was  torn  or  broken  it  was  his  duty  to  have  it  set  aside  and 
mended  before  it  could  be  delivered  by  the  Southern  Pacific 
Company.  There  was  no  wool  protruding  or  coming  out  of  the 
15  sacks  which  he  checked,  and  there  were  no  rips  or  tears  in 
any  of  them. 

McElroy,  who  testified  for  the  defendants,  said  that  he 
checked  off  and  personally  inspected  the  remaining  97  sacks  of 
the  lot  of  112  sacks,  also  the  shipments  of  78  and  101  sacks. 
He  said  the  sacks  were  secondhand,  most  of  them  greasy  and 
dirty,  and  many  of  them  had  been  patched  or  mended,  but  he 
saw  no  wool  protruding  or  extending  out  of  the  sacks;  there 
was  no  loose  wool  or  sweepings  taken  from  the  steamer  El  Alba 
on  the  day  in  question. 

Lewis  Baer,  when  testifying  for  the  plaintiffs,  was  asked: 
**How  did  the  weights  represented  by  the  seller  compare  witli 
the  weights  designated  or  stated  on  the  bills  of  lading  issued 
by  the  carrier  for  these  shipments?''  This  question  was  ob- 
jected to  by  the  defendants.  The  court,  however,  overruled  the 
objection,  and  exception  was  noted,  making  the  ninth  exception. 
The  witness  answered,  saying:  "They  compared  all  right,  sir; 
the  bills  of  lading  compared  correctly." 

The  defendants  by  their  first  prayer  asked  the  court  to  in- 
struct the  jury  that  under  the  pleadings  there  is  no  evidence  in 
this  case  legally  sufficient  to  entitle  the  plaintiffs  to  recover.  It 
is  because  of  this  prayer  that  we  have  so  fully  stated  the  evi- 
dence in  this  case. 

To  create  the  presumption  of  law  that  the  shortage  or  loj^s 
of  goods  occurred  on  the  lines  of  the  terminal  carrier,  or  while 
in  its  possession,  it  is  necessary  that  the  plaintiffs  should  show: 
(1)  That  the  goods  of  the  quantity  named  were  delivered  to 
the  initial  carrier;  (2)  that  all  of  said  goods  were  not  delivered 
by  the  terminal  carrier  to  them,  the  consignees.  WTien  these 
facts  are  shown,  then  the  burden  is  upon  the  terminal  carrier 
to  show  that  the  loss  of  goods  did  not  occur  upon  its  lines  or 
while  in  its  possession. 

[4]  To  prove  the  delivery  of  the  quantities  of  wool  to  each 
of  the  initial  carriers,  the  plaintiffs,  apart  from  any  other  evi- 
dence appearing  in  the  record  as  to  the  quantity  of  goods  de- 
livered to  the  initial  carriers,  offered  in  evidence  the  bills  of 
lading  in  which  each  of  the  initial  carriers  acknowledges  the  re- 
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ceipt  of  the  quantity  of  wool  claimed  by  the  plaintiffs  to  have 
been  delivered  to  them  respectively  to  be  forwarded  over  the 
lines  of  the  defendant  companies. 

**In  so  far  as  bills  of  lading  acknowledge  that  the  carrier  has 
received  the  goods,  or  that  he  has  received  the  quantity  named, 
they  are  like  all  other  receipts  and  may  be  shown  to  have  been 
given  by  mistake  and  not  to  speak  the  truth.  But  it  is  said  to 
be  very  high  and  authentic  evidence  of  both  the  quantity  and 
condition  of  goods  when  they  were  received."  Hutchinson  on 
Carriers,  vol.  1,  §  158.  In  this  case,  no  effort  has  been  made  to 
disprove  the  accuracy  or  correctness  of  the  weights  given  in  the 
bills  of  lading. 

We  think  that  the  evidence  offered  by  the  plaintiffs  establishes 
the  quantity  of  wool  delivered  to  the  initial  carrier,  and  also 
shows  a  shortage  in  the  quantity  of  wool  delivered  by  the  ter- 
minal carrier  to  the  consignees.  Therefore  the  burden  was  upon 
the  defendant,  the  terminal  carrier,  to  show  that  such  loss  or 
shortage  did  not  occur  upon  its  lines  or  while  in  its  possession. 

[5]  In  assuming  this  burden  and  to  rebut  this  presumption, 
the  deposition  of  W.  A.  Nelson,  clerk  in  the  employ  of  the  South- 
ern Pacific  Company,  in  New  Orleans,  was  offered  in  evidence. 
In  it  he  testified  that  he  checked  from  the  cars  of  the  Kansas 
City  Southern  Railway  Company,  in  which  they  had  been  trans- 
ported to  New  Orleans,  the  two  shipments  of  w(K)1,  one  of  78 
sacks  and  the  other  of  112  sacks.  In  speaking  of  the  lot  of  112 
sacks,  Jie  said  the  car  was  on  the  switch  upon  the  wharf  of  the 
Southern  Pacific  Company  and  alongside  the  ship.  He  was  at 
and  upon  the  car  as  the  goods  came  out.  The  sacks  used  ''were 
secondhand,  resewed,  torn,  and  contents  exposed.  One  small 
sack,  very  slack,  weight  four  pounds."  He  further  testified  that 
he  saw  no  loose  wool  in  the  car.  "If  there  was,  it  was  very  little ; 
nothing  much  to  speak  of."  The  sacks  were  weak,  and  all  of 
them  had  more  or  less  holes  in  them.  In  testifying  as  to  the  lot 
of  78  sacks,  he  stated  that  he  was  in  front  of  the  car  when  the 
wool  was  checked  out.  The  bags  used  were  secondhand,  with 
holes  in  them,  and  some  of  the  heads  were  open.  Some  of  the 
bags  had  already  been  resewn.  He  also  testified  that  they  were 
checked  as  "secondhand  bags,  torn,  resewed,  and  contents  ex- 
posed; heads  open,  about  one-half  sack  of  wool  found  on  floor; 
some  placed  back  in  sacks."  He  further  testified  that  he  had 
the  wharf  cooper  resew  the  sacks  of  both  of  these  shipments, 
and  they  were  by  him  put  in  pretty  fair  condition ;  the  best  they 
could  under  the  circumstances. 

The  defendants  also  offered  the  evidence  of  George  R.  Brown, 
an  employee  of  the  New  York  &  Baltimore  Transportation  Line, 
at  Baltimore,  in  charge  of  the  in-bound  freight.  He  testified: 
That  he  was  present  when  the  wool  was  transferred  from  the 
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steamer  to  the  scow,  in  which  it  was  afterwards  delivered  to  the 
consignees.  The  bags  "looked  in  pretty  good  condition/'  but 
were  secondhand  bags  and  patched.  That  he  was  at  the  scow 
several  times  while  the  goods  were  being  delivered.  That  there 
was  no  loose  wool  on  the  "ship  or  going  from  the  ship  to  the 
scow."  There  was  no  loose  wool  at  all.  In  connection  with  this 
statement  of  the  witness  that  there  was  no  loose  wool,  it  will  be 
recalled  that  the  testimony  of  the  plaintiffs  was  that  at  the  re- 
quest of  Mr.  Moore,  agent  of  the  terminal  carrier,  they  sent  for 
and  got  five  additional  bags  of  wool  that  Mr.  Moore  said  was 
loose  wool  which  he  had  gathered  up  around  the  wharf  at  which 
the  steamship  was  lying,  and  this  testimony  was  not  contradicted 
by  Mr.  Moore  when  upon  the  stand. 

The  testimony  so  offered  by  the  defendants  was  submitted  to 
the  jury  for  their  consideration,  and  it  was  with  them  to  deter- 
mine whether  or  not  it  met  and  overcame  the  presumption  of 
law  that  the  loss  of  goods  occurred  upon  the  lines  of  the  ter- 
minal carrier  or  while  in  its  possession. 

[6]  In  the  case  of  Merchants'  &  Miners'  Transportation  Co. 
V.  Eichberg,  109  Md.  225,  71  Atl.  994,  130  Am.  St.  Rep.  524, 
which  was  a  suit  instituted  by  the  appellees  against  the  Mer- 
chants' &  Miners'  Transportation  Company  and  the  Central  of 
Georgia  Railroad  Company,  as  joint  defendants,  to  recover  for 
damages  alleged  to  have  been  sustained  by  the  plaintiffs  through 
the  negligence,  improper  conduct,  lack  of  skill  and  care,  and 
wrongful  action  of  the  defendants  and  each  of  them  in  trans- 
porting a  large  quantity  of  wrapping  paper  and  paper  bags,  etc., 
from  Atlanta,  Ga.,  to  Baltimore,  Md.,  the  court  said:  "We 
think  the  proceedings  were  properly  brought  in  tort  jointly 
against  both  carriers.  1  Poe,  Pleading,  §§  296,  526,  528;  Mer- 
shon  V.  Hobensack,  22  N.  J.  Law,  380."  Thus  the  objection 
urged  by  the  appellants  against  this  action,  because  jointly 
brought  against  the  two  defendants,  is  not  well  taken. 

[7,  8]  From  what  we  have  said,  we  think  the  court  committed 
no  error  in  refusing  to  grant  the  defendant's  first  prayer,  wherein 
it  was  asked  to  instruct  the  jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  entitle  the  plaintiff  to  recover.  Nor  do 
we  think,  from  the  facts  of  this  case,  that  the  court  committed 
any  error  in  refusing  to  grant  the  defendants'  fifth,  sixth,  sev- 
enth, and  eighth  prayers.  (These  prayers,  together  with  the 
ninth  prayer,  the  reporter  will  please  insert  in  the  statement  of 
the  case.) 

[9]  In  this  case  we  find  no  legally  sufficient  evidence  entitling 
the  plaintiffs  to  recover  against  the  Southern  Pacific  Railway 
Company,  and  for  this  reason,  if  for  no  other,  the  court  prop- 
erly refused  to  grant  the  defendants'  ninth  prayer. 

[10]    We  think,  however,  the  court  erred  in  granting  plain- 


Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S        789 

New  York  &  B.  Transp.  Line  ct  al.  v,  Lewis  Baer  &  Co 

tiffs*  first  prayer.  In  it  the  measure  of  damages  was  stated  to 
be  '*the  fair  market  value  of  the  shortage  of  wool  at  the  place 
of  delivery,  to  wit,  at  Baltimore,  Md.,  at  or  about  the  time  of  the 
delivery,  with  interest  upon  the  amount  found  to  be  due  from 
July  7,  1909,  in  the  discretion  of  the  jury."  This  is  in  conflict 
with  the  express  stipulation  found  in  the  bill  of  lading,  to  wit: 
"The  amount  of  any  loss  or  damage  for  which  any  carrier  is 
liable  shall  be  computed  on  the  basis  of  the  value  of  the  prop- 
erty (being  the  bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the  place  and  time 
of  shipment  under  this  bill  of  lading,"  etc.  For  this  reason  the 
judgment  of  the  court  below  will  be  reversed. 

We  find  no  serious  objection  to  the  ruling  of  the  court  upon 
the  first,  second,  fifth,  and  sixth  exceptions.  We  think  the  ques- 
tions were  proper  ones,  although  the  answer  forming  the  second 
exception  was  not  clear  in  its  meaning. 

The  third,  fourth,  and  seventh,  exceptions  will  be  considered 
together.  The  question  involved  in  the  third  bill  of  exceptions 
is  not  objectionable.  Nor  is  the  answer  forming  the  fourth  bill 
of  exceptions  objectionable,  wherein  he  answers  the  question 
by  whom  the  wool  was  weighed. 

[11]  As  to  the  admission  of  the  copies  of  invoice  as  evidence 
of  the  weight  of  the  wool,  the  same  probably  could  have  been 
made  admissible  and  could  have  served  the  witness  in  testifying 
as  to  the  weight  of  the  wool;  but,  with  such  facts  only  as  are 
given  in  relation  thereto,  we  think  such  copies  are  inadmissible 
as  offered. 

[12]  The  eighth  exception  is  to  the  two  answers  of  the  wit- 
ness Solomon  Baer,  in  which  he  testified  that  Johnson,  the  local 
freight  agent  of  the  Southern  Pacific  Company,  spoke  of  the 
justness  of  the  claim  and  the  readiness  of  the  company  to  pay 
it  and  explained  why  it  had  not  been  paid.  As  the  record  dis- 
closes, Johnson  was  merely  the  local  freight  agent  of  the  com- 
pany. It  is  not  shown  that  he  had  the  authority  to  pay,  settle, 
or  even  admit  the  payment  of  a  claim  owing  by  the  company, 
or  that  he  was  permitted  by  the  company  to  hold  himself  out  as 
an  agent  having  such  authority;  in  fact,  Johnson  subsequently 
testified  that  he  did  not  have  such  authority.  We  therefore 
think  this  testimony  was  inadmissible.  Hoffman  v.  Railway 
Co.,  85  Md.  391,  37  Atl.  214. 

As  we  have  said  the  Exhibits  P-1  and  P-2,  involved  in  the 
seventh  exception,  should  not  have  been  admitted,  it  follows 
that  the  evidence  mentioned  in  the  ninth  exception  was  inad- 
missible. 

[13]  We  think  the  court  committed  no  error  in  its  ruling 
upon  the  tenth  exception.  It  was  proper  for  the  defendant  to 
show  what  may  have  been  the  natural  shrinkage  or  drying  out 


790         Vol  45  R  R  R— Vol  68  Am  &  Eng  R  Cas  N  S 

State,  etc.,  Ry.  Co.  v.  Railroad  Commission  of  Washington 

of  the  wool  after  shipment  and  before  delivery,  by  reason  of  the 
provision  in  respect  thereto  contained  in  the  bill  of  lading;  but 
we  do  not  think  it  was  shown  that  the  witness  was  sufficiently 
informed  to  enable  him  to  testify  as  to  this  fact. 

From  what  we  have  said,  the  judgment  of  the  lower  court 
will  be  reversed. 

Judgment  reversed,  and  new  trial  awarded,  with  costs  to  the 
appellant. 


State   ex  rel.  Spokane,    P.  &  S.  Ry.  Co.  v.    Railroad  Com- 
mission OF  Washington  et  al. 

(Supreme  Court  of  Washington,  Aug.  19.  1912.) 

[125  Pac.  Rep.  953.] 

Railroads — Railroad  Commission — Orders — ^Validity. — An  order  of 
the  State  Railroad  Commission,  directing  a  railroad  company  to  show 
on  all  tariffs  and  folders  and  tickets  to  a  certain  station,  the  name 
of  the  village  B.,  in  connection  with  the  name  W.,  applied  by  the 
company  to  that  station,  is  invalid  as  an  unjust  interference  with  ihe 
company's  right  to  name  its  stations,  where  the  town  W.  has  a  popu- 
lation of  800  or  more,  and  the  name  is  suggestive  of  the  surrounding 
country,  and  where  B.  is  a  mere  village  of  about  IdO  inhabitants  only, 
though  the  center  of  W.  is  a  mile  and  a  half  from  the  station; 
whereas  the  station  is  on  the  platted  town  site  of  B. 

Railroads — State  Railroad  Commission — Powers — Names  of  Sta- 
tions.— A  railway  company  has  the  right  to  choose  names  for  its  sta- 
tions without  interference  by  the  State  Railroad  Commission,  except 
where  a  name  used  materially  detracts  from  the  efficiency  of  public 
service. 

Department  1.  Appeal  from  Superior  Court,  Klickitat 
County;  H.  E.  McKenney,  Judge. 

The  Railroad  Commission  of  Washington  made  an  order  re- 
quiring the  Spokane,  Portland  &  Seattle  Railway  Company  to 
show  certain  matter  in  its  tariffs,  folders,  etc.,  and  the  company 
appeals  from  a  judgment  of  the  superior  court  affirming  that 
judgment.     Reversed. 

Carey  &  Kerr  and  Charles  A.  Hart,  all  of  Portland,  for  ap- 
pellant. 

IV .  V.  Tanner,  of  Olympia,  and  Stephen  V.  Carey,  of  Seattle, 
for  respondent. 

Parker,  J.  [1]  This  is  an  appeal  from  a  decision  of  the  su- 
perior court  for  Klickitat  county,  affirming  an  order  of  the  State 
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Railroad  Commission,  which,  so  far  as  it  requires  our  notice 
here,  directs  that  appellant  **shovv  on  all  tariffs  and  folders  the 
station  of  Bingen  and  that  the  name  be  shown,  not  by  a  star  and 
footnote,  but  that  it  be  shown  among  the  list  of  stations,  and 
that  the  name  of  *Bingen  and  White  Salmon'  or  'White  Salmon 
and  Bingen'  be  bracketed  and  shown  as  the  same  station;  that 
when  tickets  are  sold  to  passengers  desiring  a  ticket  to  Bingen, 
the  ticket  shall  bear  the  name  of  Bingen  thereon  in  connection 
with  the  name  of  White  Salmon." 

It  is  contended  by  counsel  for  appellant  railway  that  this  order 
is  unreasonable  in  the  light  of  evidence  produced  before  the 
Commission,  upon  which  it  is  based,  and,  in  view  of  our  conclu- 
sions upon  that  question,  it  will  be  unnecessary  for  us  to  discuss 
other  contentions  made  by  counsel. 

The  controlling  facts  as  shown  by  the  evidence  introduced 
before  the  Commission  may  be  summarized  as  follows:  In 
July,  1908,  appellant  railway  company  changed  the  name  of  its 
station  on  the  line  of  its  railway  in  Klickitat  county  theretofore 
called  "Bingen"  to  White  Salmon.  This  change  was  apparently 
made  in  compliance  with  the  wishes  of  a  large  majority  of  the 
patrons  of  the  railway  company  having  business  with  it  at  that 
station.  The  station  is  situated  upon  the  platted  town  site  of 
Bingen,  not  far  from  the  business  center  of  that  town,  where 
there  is  a  post  office  of  the  same  name.  Bingen  is  not  an  in- 
corporated town,  but  a  mere  village,  and  has  only  about  100  in- 
habitants. The  name  has  no  application,  except  to  the  town  or 
village  itself.  It  is  not  suggestive  of  any  surrounding  country 
or  valley,  as  is  that  of  White  Salmon.  About  a  mile  and  a  half 
from  the  station  is  situated  the  business  center  of  the  town  of 
White  Salmon,  which  is  an  incorporated  town  of  the  fourth 
class,  having  a  post  office  of  the  same  name  and  a  population 
of  800  or  more.  The  name  White  Salmon  has  a  well-recognized 
application  to  a  somewhat  extensive  scope  of  country  lying  in 
the  valley  of  the  White  Salmon  river,  and  tributary  to  the  town 
of  White  Salmon.  This  tributary  valley  and  country  has  a  popu- 
lation, together  with  the  town  of  White  Salmon,  of  from  3,500 
to  4,000  people.  The  country  tributary  to  Bingen  is  very  small, 
both  in  extent  and  population.  About  90  per  cent,  of  the  busi- 
ness of  the  railway  company  at  this  station  is  with  the  people  of 
the  town  of  White  Salmon  and  the  White  Salmon  country ;  about 
60  per  cent,  of  it  being  with  the  town  of  White  Salmon;  the 
other  10  per  cent,  being  with  the  people  of  Bingen  and  its  tribu- 
tary territory. 

[2]  It  seems  to  us  that  argument  is  hardly  necessary  to  show 
the  appropriateness  of  the  name  of  White  Salmon  for  this  sta- 
tion, though  it  may  be  conceded  that  Bingen  is  not  an  inappro- 
l^iate  name  therefor.     The  closer  proximity  of  the  station  to 
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the  business  center  of  Bingen  than  to  that  of  White  Salmon  is 
the  only  argument  worthy  of  notice  in  favor  of  the  name  Bingen 
in  preference  to  White  Salmon.  When  we  consider  the  very 
short  distance  of  the  town  of  White  Salmon  from  the  station, 
the  excess  of  the  business  of  that  town  and  its  tributary  terri- 
tory with  the  railway  company  over  that  of  Bingen,  and  the 
well-recognized  application  of  the  name  White  Salmon  to  both 
the  territory  and  town,  the  facts  shown  seem  to  argue  much  more 
in  favor  of  the  appropriateness  of  the  name  of  White  Salmon 
than  that  of  Bingen.  Now,  it  cannot  be  seriously  argued  that 
the  railway  company  has  not  the  right  to  choose  and  use  names 
for  its  stations  without  interference  therewith  by  the  Commis- 
sion, except  it  be  in  cases  where  a  name  so  chosen  and  used  ma- 
terially detracts  from  the  efficiency  of  the  service  which  the  rail- 
way company  is  required  to  furnish  to  the  public.  We  are  quite 
unable  to  see  how  the  use  of  the  name  White  Salmon  for  this 
station  in  any  degree  detracts  from  such  required  service.  In- 
deed, the  facts  here  shown  convince  us  that  the  use  of  that  name 
will  tend  to  better  rather  than  lessen  the  efficiency  of  the  rail- 
way company's  service  to  the  public.  But,  even  if  we  were  not 
of  this  opinion,  we  think  the  naming  of  the  station  by  the  rail- 
way company  could  not  be  interfered  with  by  the  Commission, 
unless  there  was  shown  a  public  necessity  demanding  a  different 
name  or  a  different  designation  than  that  adopted  by  the  rail- 
way company.'  We  are  quite  clear  there  is  no  such  necessity 
shown  in  this  case.  It  may  be  noted  that  this  is  a  comparatively 
new  railway  line,  and  the  name  Bingen  was  only  applied  to  this 
station  during  the  construction  of  the  railway  and  for  a  short 
time  only  after  it  began  to  do  business  as  a  public  service  cor- 
poration. 

We  are  of  the  opinion  that  the  order  of  the  Commission,  re- 
quiring the  use  of  a  name  for  this  station  other  than  White  Sal- 
mon, is  unreasonable,  and  for  that  reason  should  be  annulled. 
The  orders  of  the  Commission  and  superior  court  are  therefore 
reversed. 

Crow,  Chadwick,  Fullerton,  and  Gose,  JJ.,  concur. 
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(Supreme   Court  of  Lrouisiana,   March   11,  1912.     Rehearing  Denied 

May  6,  1912.) 

[58  So.   Rep.  505.] 

Carriers — Carriage  of  Goods — ^Termination  of  Liability.* — A  ship- 
per must  take  possession  of  his  goods  within  a  reasonable  time  after 
notification  by  the  carrier  of  their  arrival,  and,  where  he  fails  to  do 
so,  the  carrier  after  the  lapse  of  a  reasonable  time  becomes  liable 
only  as  a  warehouseman  for  their  loss. 

Carriers — Carriage  of  Goods — Termination  of  Liability. — Because  a 
carrier  is  in  a  pool  with  other  carriers  to  act  as  a  warehouseman,  ultra 
vires  of  its  charter,  the  shipper  cannot  set  up  its  ultra  vires  acts  to 
change  the  nature  of  the  liability  imposed  upon  it  by  law.  If  the  facts 
are  such  as  to  show  that  the  carrier  is  acting  as  warehouseman  at 
the  time  of  the  loss  of  the  goods,  the  owner  cannot  escape  the  re- 
lationship of  bailee  for  hire  which  he  has  himself  helped  to  create 
by  pleading  that  the  carrier  was  doing  something  not  Incident  to  its 
business  as  a  carrier. 

Warehousemen — Loss  of  Goods — Liability.! — A  warehouseman,  in 
order  to  escape  responsibility  for  the  loss  of  goods  intrusted  to  its 
care,  must  show  that  the  loss  did  not  occur  through  its  fault;  but 
where  it  is  shown  that  the  usual  precautions  have  been  taken  to 
prevent  a  fire,  which  is  not  shown  to  have  occurred  through  any 
fault  of  the  warehouseman,  it  is  not  liable  for  the  loss  due  to  the  fire. 

Bailment — Loss  of  Goods — Liability. — Showing   that   a  watchman 

*FoF  the  authorities  in  this  series  on  the  question  when  a  com* 
mon  carrier's  liability,  as  such,  on  account  of  freight  terminates 
after  its  arrival  at  destination,  see  first  foot-note  of  Stapleton  v. 
Grand  Trunk  R.  Co.  (Mich.),  9  R.  R.  R.  332,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  332,  where  all  those  preceding  it  are  collected;  last  foot-note 
of  Johnson  &  Co.  v.  Central  Vermont  R.  Co.  (Vt.),  42  R.  R.  R.  628, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  628;  first  foot-note  of  Arkadelphia  Mill- 
ing Co.  V.  Smoker  Merchandise  Co.  (Ark.),  42  R.  R.  R.  619,  65  Am. 
&  Eng.  R.  Cas.,  N.  S.,  619;  Louisville  &  N.  R.  Co.  v.  Gay  (Ky.),  40 
R.  R.  R.  772,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  Podral  v.  Narragan- 
sett  Pier  R.  Cb.  (R.  I.),  40  R.  R.  R  756.  63  Am.  &  Eng.  R.  Cas.,  N. 
S.,  756;  foot-note  of  Citizens',  etc.,  Bank  v.  Southern  R.  Co.  (N. 
Car.),- 38  R.  R.  R.  707,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  707. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  as  warehousemen,  see  foot-note  of  Southern  Ry. 
Co.  V.  Aldredge  &  Shelton  (Ala.),  16  R.  R.  R.  519,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  519,  where  all  those  preceding  it  are  collected;  last 
paragraph  of  first  foot-note  of  Williams  v.  Southern  R.  Co.  (N. 
Car.),  42  R.  R.  R.  105.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  foot-note 
of  Kansas  City  So.  Ry.  Co.  v.  Thomas  (Ark.),  40  R.  R.  R.  184,  63 
Am.  &  Eng.  R.  Cas.,  N.  S..  184;  Eli  Hurley  &  Son  v.  Norfolk,  etc., 
R.  Co.  (W.  Va.),  39  R.  R.  R.  313,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  313. 
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employed  by  a  bailee  was  addicted  to  drink,  without  showing  that 
his  failing  had  any  causal  connection  with  a  fire  which  caused  a  '.oss 
of  goods,  is  not  such  a  showing  as  will  entitle  the  bailor  to  recover 
of  the  bailee  for  the  goods. 

Appeal  and  Error — Review — Presumptions. — There  is  a  presump- 
tion of  correctness  in  favor  of  the  judgment  of  a  trial  judge  who  has 
heard  the  witnesses  testify,  and  this  presumption  will  not  be  disre- 
garded without  a  clear  showing  of  error  in  the  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  W.  B. 
Sommerville,  Judge. 

Action  by  John  T.  Gibbons  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

McCloskey  &  Benedict,  for  appellant. 

Hunter  C.  Leake  and  Gustave  Lemle  (Blewitt  Lee  and  C.  L. 
Sivley,  of  counsel),  for  appellee. 

BrEaux,  C.  J.  This  is  an  action  to  recover  the  sum  of 
$2,925.98,  less  a  credit  of  $185.48,  from  defendant  railroad  com- 
pany. 

Hay  and  oats  were  consigned  to  plaintiff  over  defendant's 
railroad.  They  were  received  here  by  it  and  stored  in  a  ware- 
house in  the  city.  They  were  destroyed  by  fire  in  the  afternoon 
on  Thanksgiving  Day,  November  26,  1908. 

Plaintiff  was  timely  notified  after  the  merchandise  had  been 
received.    It  was  left  in  the  warehouse  for  his  accommodation. 

The  district  court  rejected  the  demand,  and  plaintiff  appealed. 

The  first  ground  presented  involves  a  question  of  law : ,  Is  the 
defendant  company  liable  for  the  loss  as  a  carrier  or  a  ware- 
houseman ? 

In  the  second  place,  the  ground  pressed  upon  our  attention  is 
whether  the  fire  occurred  through  the  gross  negligence  of  de- 
fendant's watchman,  for  whose  negligence  plaintiff  averred  the 
defendant  is  responsible? 

Plaintiff  in  this  connection  charges  that  the  watchman  was,  to 
defendant's  knowledge,  a  drunkard. 

Another  of  plaintiff's  grounds  is  that  the  water  supply  was  not 
what  it  should  have  been,  and,  as  a  result,  the  hose  could  not  be 
used  to  prevent  destruction  of  the  property;  that  one  of  the 
sheds,  particularly  shed  No.  28  in  which  the  hay  was  stored,  was 
overfilled. 

Plaintiff  further,  in  substance,  alleged  that  defendant  is  lia- 
ble as  carrier  and  not  as  warehouseman. 

The  plaintiff's  contention  is  that  at  the  time  of  the  fire  the  de- 
fendant held  the  hay  as  a  carrier  subject  to  all  the  responsibilit}' 
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of  a  carrier  for  the  safe  delivery  of  the  goods,  while  defendant's 
contention  is  that  it  held  the  hay  as  a  warehouseman. 

By  admission  of  record  it  appears  that  one  car  of  the  hay 
transported  to  and  placed  in  defendant's  warehouse  had  been 
retained  in  defendant's  warehouse  for  nearly  two  years,  two 
others  of  the  loads  of  hay  for  over  one  year,  three  from  eight  to 
ten  months,  and  the  others  varying  from  two  weeks  to  eight 
months. 

It  is  also  admitted  that  plaintiff  could  have  taken  the  hay  from 
the  defendant's  shed  at  any  time  he  pleased  previous  to  the  fire, 
but  that  the  railroad  company  suffered  the  hay  to  remain  there 
indefinitely  so  long  as  plaintiff  chose  to  pay  storage. 

It  was  also  admitted  that  the  defendant  company  never  at  any 
time  took  out  a  license,  either  from  the  city  or  the  state,  as  a 
warehouseman,  public  or  private. 

The  position  on  the  part  of  the.  plaintiff  is,  as  first  above  stated, 
that  the  defendant's  liability  is  that  of  a  public  carrier  because 
the  property  remained  in  its  possession  and  control  as  public 
carrier;  and,  in  the  second  place,  that,  under  a  pool  agree- 
ment among  the  various  trunk  lines  to  engage  in  the  storage 
business,  this  storage  was  not  incidental  to  the  business  of  de- 
fendant, and  for  that  reason  defendant's  liability  was  that  of  a 
common  carrier;  that  storage  was  conducted  ultra  vires  of  the 
company's  authority  under  its  charter ;  and  that  damages  for  loss 
by  fire  were  to  be  gauged  by  their  status  as  carriers. 

[1]  We  take  up  for  decision,  in  the  first  place,  plaintiff's  con- 
tention that,  as  defendant  had  possession  of  the  property,  its  lia- 
bility was  that  of  a  carrier. 

We  have  not  found  that  the  first  proposition  is  supported  by 
authority ;  the  hay,  it  follows,  was  held  by  defendant  as  a  ware- 
houseman. 

A  shipper  must  take  possession  within  reasonable  time  of  his 
goods  at  point  of  destination,  or,  if  they  are  left  with  the  carrier 
in  care  of  its  warehouse,  the  railroad  is  held  as  a  warehouse- 
man and  not  as  a  common  carrier. 

For  loss  of  goods  after  the  liability  of  the  carrier  has  termi- 
nated, the  shipper  must  look  to  the  warehouseman  for  redress 
if  the  latter  is  itself  in  the  business  of  warehousing  goods.  Man- 
hattan Rubber  Shoe  Co.  z\  Railroad  Co.,  9  App.  Div.  172,  41  N. 
Y.  Supp.  83. 

After  a  reasonable  time  has  elapsed  for  the  consignee  to  re- 
move freight,  the  carrier  does  not  stand  in  the  relation  of  carrier, 
but  of  an  ordinary  bailee  for  hire.  Hutchinson  on  Carriers  (2d 
Ed.)  §  686.     See  to  the  same  effect  section  685. 

We  have  had  occasion  to  consider  the  question  in  another 
case.  Although  not  very  similar,  it  has  analogy.  William  T. 
Hardie  Co.  v,  Vicksburg,  S.  &  P.  Ry.  Co.,  118  La.  258,  42  South. 
795,  in  which  this  court  said : 
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'The  liability  does  not  cease  on  the  arrival  of  the  goods  at  their 
place  of  destination  and  their  delivery  to  a  warehouse.  *  *  » 
The  liability  becomes  exclusively  that  of  a  warehouseman." 

[2]  Although  the  warehouse  may  be  under  the  management 
of  a  pool  in  which  different  railroads  are  concerned,  it  does  not 
on  that  account  change  the  liability  as  between  shipper  and  the 
railroad  when  the  former  chooses  to  avail  himself  of  whatever 
warehouse  accommodations  may  be  offered  by  the  latter;  in 
other  words,  although  the  railroad  may  not  be  conducting  a  busi- 
ness incidental  to  its  business,  as  between  the  two  before  men- 
tioned, the  liability  does  not  change  on  that  account. 

Measured  by  the  responsibility  of  a  warehouseman,  we  have 
to  determine:    What  is  the  responsibility  of  a  warehouseman? 

Reverting  to  plaintiff's  position  that  defendant  kept  a  ware- 
house ultra  vires  of  its  charter,  we  will  state  that,  however  much 
defendant  may  have  departed  from  the  purpose  of  its  organiza- 
tion, this  court  will  not  undertake  to  fix  its  liability  under  the 
terms  of  its  charter  as  contended  for  by  plaintiff.  That  is,  that 
defendant  having  acted  as  a  warehouseman,  it  renders  it  liable 
as  a  railroad.  Defendant  had  all  the  responsibilities  of  a  ware- 
houseman ;  it  incurred  the  liability  of  a  business  the  right  to  con- 
duct which  it  must  be  held  was  for  the  purpose  of  the  warehous- 
ing of  the  goods  recognized  by  plaintiff. 

We  do  not  find  a  decision  or  authority  anywhere  for  holding 
otherwise  than  that  the  liability  is  to  be  gauged  by  the  occupa- 
tion followed;  that  is,  the  defendant  was  engaged  in  warehouse- 
men's business — its  liability  is  that  of  a  warehouseman. 

We  have  reconsidered  the  decision  in  State  v.  Southern  Pa- 
cific Co.,  52  La.  Ann.  1829,  28  South.  372.  The  issues  are  quite 
different  in  that  case,  in  this,  that  the  parties  are  entirely  differ- 
ent and  the  right  of  parties.  In  addition,  we  note  that  the  opin- 
ion on  rehearing  modified  the  view  expressed  and  renders  it  evi- 
dent that  there  are  circumstances  under  which  there  might  be 
some  responsibility  even  against  a  carrier  as  a  warehouseman  in 
particular  cases  mentioned.  We  do  not  intend  to  place  a  con- 
struction upon  that  decision  different  from  heretofore,  but  only 
refer  to  it  to  add  that  a  railroad  in  this  state  that  has  conducted 
a  warehouse  business  as  between  it  and  its  customers  who  have 
recognized  its  business,  the  latter  (the  customers  who  seek  the 
accommodation  of  these  warehouses)  cannot  be  heard  to  state 
that  the  liability  is  greater  than  that  of  the  warehouseman  gen- 
erally. 

[3]  The  next  question  is:  What  is  the  extent  of  the  liability 
of  a  warehouseman? 

A  warehouse  keeper  must  show  that  the  loss  occurred  without 
its  fault.  Schwartz  v.  Baer,  21  La.  Ann.  601.  See,  also.  Cen- 
tury Digest,  "Warehouseman,"  vol.  48,  §  27. 


-J 
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We  next  have  to  consider  whether  or  not  defendant  was  neg- 
ligent   The  decision  of  the  question  depends  upon  the  facts. 

Plaintiff  complains  of  one  of  the  watchmen.  His  general  aver- 
ment is  that  defendant  employed  neglectful  servants  while  know- 
ing that  they  were  incompetent,  and  that  this  was  the  cause  of  the 
destruction  of  the  merchandise. 

[4]  It  is  true  that  there  is  testimony  to  the  effect  that  one  of 
defendant's  watchmen  was  not  always  sober.  The  evidence  is 
not  unanimous  upon  the  subject.  Quite  a  number  of  witnesses 
testified  that  this  employee  was  often  sick ;  had  stomach  troubles ; 
it  rendered  him  irritable  and  cross ;  in  consequence  he  frequently 
had  quarrels  and  was  disagreeable.  But  quite  a  number  of  wit- 
nesses state  that,  nevertheless,  he  was  a  careful  man  and  sought 
to  protect  the  property  in  his  charge.  On  the  day  of  the  fire, 
he  absented  himself  about  1  o'clock,  and  some  one  else  took  his 
place.    The  fire  was  discovered  about  3  o'clock. 

We  have  not  found  wherein  he  was  negligent  or  wherein  his 
absence  was  the  cause  that  the  fire  was  not  sooner  discovered. 
There  were  other  watchmen  present,  policemen  and  clerks,  and 
they  seem  to  have  been  sufficiently  alert;  at  any  rate,  it  does  not 
seem  that  this  absent  watchman  would  have  changed  things.  The 
fire  was  discovered  in  the  hay  in  the  center  of  the  warehouse 
inside.  Something  was  said  about  spontaneous  combustion  and 
different  theories  advanced;  but,  of  course,  they  are  mere  theo- 
ries, and  no  one  knows  with  certainty  what  was  the  cause  of  the 
fire. 

The  charge  is  also  made  by  plaintiff  that  the  apparatus  to  ex- 
tinguish the  fire  was  not  in  good  condition.  This  is  not  sus- 
tained by  the  evidence.  They  were  all  in  working  order;  the 
only  trouble  was,  when  the  hydrant  was  turned,  the  water  did 
not  flow. 

We  do  not  understand  that  this  was  the  fault  of  the  defendant. 
If  it  was,  the  testimony  fails  to  prove  the  fact. 

The  evidence  is  that  the  sudden  flames  would  not  have  been 
put  out  even  if  there  had  been  ample  water  from  the  first. 

Ordinary  care  devolved  upon  the  warehouseman.  The  hose 
were  attached  to  the  city  hydrants.  We  are  not  inclined  to  the 
opinion — unless  it  be  evident  that  there  was  negligence — that  a 
warehouseman  is  liable  because  the  waterworks  of  the  city  of 
New  Orleans,  then  operated  by  the  Waterworks  Company,  failed 
to  timely  supply  water.  The  testimony  is  that  defendant's  em- 
ployees at  this  warehouse  drilled  twice  a  month  in  order  to  see 
that  ever3rthing  was  in  order. 

The  witness  John  McGuirk  testified: 

"We  pulled  the  hose  down  all  right,  but  the  smoke  was  so 
thick  that  we  couldn't  stand ;  we  had  to  run  away." 

He  is  corroborated  by  witness  Goodrich — the  fire  apparatus 
was  in  good  order,  but  that  they  could  not  work  them  because 
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of  the  heat  of  the  flames.  They  also  testify  as  to  the  presence 
of  two  watchmen  before  and  during  the  fire.  The  presence  of  a 
third  (Laine)  was  not  needed  at  the  time,  as  testified  to  by  the 
witnesses. 

[5]  A  number  of  witnesses  testified  in  the  cause,  about  20. 
Their  evidence  was  heard  in  the  district  court.  The  trial  judge 
Sommerville,  who  heard  the  witnesses,  arrived  at  the  conclusion 
that  there  was  no  liability.  A  presumption  sustains  the  judg- 
ment until  it  satisfactorily  appears  that  an  error  has  been  com- 
mitted. ' 

We  have  carefully  gone  over  the  whole  of  the  testimony  and 
have  not  found  the  negligence  charged.  Therefore  there  is  left 
to  us  only  the  alternative ;  that  is,  to  affirm  the  judgment. 

For  reasons  stated,  it  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is  affirmed. 


Stalungs  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Aug.  15,  1912.) 

[75  S.  E.  Rep.  449.J 

Carriers — Carriage    of    Goods — Penalty   for   Excessive    Charges.— 

Where  a  consignee  of  goods  paid  excessive  freight  charges  without 
objection,  he  cannot  recover  from  the  railroad  company  the  penalty 
for  overcharge. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County;  R.  C.  Watts,  Judge. 

Action  by  E.  L.  Stallings  against  the  Southern  Railway  Com- 
pany. From  a  judgment  of  the  circuit  court,  affirming  a  judg- 
ment of  the  justice  court  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

/.  B.  Atkinson,  of  Spartanburg,  for  appellant. 
.  C.  C.  Wyrhe,  of  Spartanburg,  for  respondent. 

Woods,  J.  The  plaintiff  recovered  a  judgment  in  a  magis- 
trate's court  for  75  cents  overcharge  of  freight  on  washstands 
shipped  from  Savannah,  Ga.,  to  Spartanburg,  S.  C,  and  $50,  the 
penalty  for  such  overcharge.  On  appeal  the  judgment  was  af- 
firmed by  the  circuit  court. 

The  plaintiff  admitted  in  his  testimony  that  he  paid  the  freight 
without  objection.  This  admission  was  fatal;  for,  since  the  case 
was  heard,  the  circuit  court  decided,  in  Hardaway  t\  Southern 
Ry.  Co.,  90  S.  C.  475,  73  S.  E.  1020,  that  there  can  be  no  re- 
covery tor  such  overcharge  voluntarily  paid.  This  conclusion 
renders  unnecessary  the  other  questions  made  by  the  appeal 

Reversed. 

Gary,  C.  J.,  and  Hydrick  and  Fraser,  JJ.,  concur. 
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(Supreme  Court  of  Mississippi,  July  1,  1912.) 

[59  So.  Rep.  92.] 

Carriers — Carriage  of  Freight — Liability  of  Warehousemen.'* — A 
carrier,  liable  only  as  warehouseman,  is  not  liable  for  loss  of  freight, 
unless  its  negligence  caused  the  loss. 

Carriers — Carriage  of  Freight^Termination  of  Liability  as  Car- 
rier.t — A  carrier,  agreeing  with  consignees  of  cotton  to  deliver  the 
same  to  a  compress  company,  must,  in  the  absence  of  any  contract 
to  the  contrary,  make  delivery  in  the  usual  way,  by  placing  the  same 
in  an  accessible  position  and  giving  notice  to  the  company;  and  until 
this  is  done,  and  a  reasonable  time  for  the  company  to  unload  has 
elapsed,  the  carrier's  liability  is  that  of  a   carrier. 

Carriers — Carriage  of  Freight — ^Termination  of  Liability  as  Carrier. 
— A  carrier  contracted  with  consignees  of  cotton  to  deliver  the  same 
to  a  compress  company  in  the  usual  way.  Deliveries  were  not  so 
made,  but  were  made  pursuant  to  a  contract  by  the  carrier  with  the 
company,  which  was  a  mere  agent  of  the  consignees  to  receive  the 
cotton.  Held,  that  the  consignees,  in  absence  of  knowledge  of  the 
contract  between  the  carrier  and  the  company,  were  not  bound  by 
it,  and  could  recover  for  a  loss  of  the  cotton  before  its  delivery  in 
the  usual  way. 

Appeal  from  Chancery  Court,  Washington  County;  E.  N. 
Thomas,  Chancellor. 

Suit  by  the  Yazoo  &  Mississippi  Valley  Railroad  Company 
against  A.  Blum  and  others  to  enjoin  the  prosecution  of  actions 
at  law  filed  by  defendants.  From  a  decree  for  defendants,  com- 
plainant appeals.    Affirmed. 

Certain   of   the   appellees  had    shipped   cotton  to    Greenville, 

*For  the  authorities  in  this  series  on  the  duties  and  liabilities  of 
carriers  as  warehousemen,  see  foot-note  of  Southern  Ry.  Co.  v.  Al- 
dredge  &  Shelton  (Ala.),  16  R.  R.  R.  519,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  519,  where  all  those  preceding  it  are  collected;  last  paragraph 
of  first  foot-note  of  Williams  v.  Southern  Ry.  Co.  (N.  Car.),  42  R. 
R.  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  foot-note  of  Kansas 
City  So.  Ry.  Co.  v.  Thomas  (Ark.),  40  R.  R.  R.  184,  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  184;  Hurley  &  Son  v.  Norfolk,  etc.,  R.  Co.  (W.  Va.), 
39  R.  R.  R.  313,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  313. 

tFor  the  authorities  in  this  series  on  the  question  when  a  common 
carrier's  liability  on  account  of  freight  terminates  after  its  arrival  at 
destination,  see  first  foot-note  of  Stapleton  v.  Grand  Trunk  R.  Co. 
(Mich.),  9  R.  R.  R.  332,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  where  all 
those  preceding  it  are  collected;  foot-note  of  Louisville  &  N.  R.  Co. 
V.  Gay  (Ky.),  40  R.  R.  R.  772,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  772; 
Podrat  V.  Narragansett  Pier  R.  Co.  (R.  I.).  40  R.  R.  R.  756,  63  Am. 
&  Eng.  R.  Cas.,  N.  S..  756:  foot-note  of  Hurley  &  Son  v.  Norfolk, 
etc.,  R.  Co.  (W.  Va.),  39  R.  R.  R.  313,  62  Am.  &  Eng.  R.  Cas.,  N.  S., 
313;  third  head-note  of  Citizens,  etc.,  Bank  v.  Southern  R.  (Jo.  (N. 
Car.),  38  R.  R.  R.  707,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  707. 
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Miss.,  by  way  of  the  appellant  railroad  company,  by  Messrs. 
Bloom  &  Goldstein  and  Stanley  Henshaw,  who  had  given  in- 
structions to  the  said  railroad  to  deliver  said  cotton  to  the  Gulf 
Compress  Company,  then  being  operated  by  a  receiver.  This 
cotton  was  destroyed  by  fire,  before  the  cars  containing  same 
had  been  unloaded,  and  the  owners  thereof  brought  suit  against 
the  railroad  company  for  the  value  of  same.  The  railroad  com- 
pany enjoined,  on  the  usual  ground  of  multiplicity,  and  also 
claimed  that  it  was  not  liable  to  any  extent,  for  the  reason  that 
the  cotton  had  been  delivered  to  the  compress  company.  Each 
of  the  defendants  answered,  and  made  their  answers  crossbills. 
There  was  a  trial  on  the  merits  before  the  chancellor,  who  de- 
creed that  the  bill  was  properly  filed,  but  that  the  railroad  com- 
pany was  liable  for  the  loss. 

Mayes  &  Longstreet,  of  Jackson,  and  H.  D.  Minor,  of  Mem- 
phis, for  appellant. 

R,  B,  Campbell,  Walton  Shields,  and  Wynn  &  Wasson,  all  of 
Greenville,  for  appellees. 

Smith,  J.  [1]  Since  it  was  not  shown  that  this  cotton  was 
burned  because  of  any  negligence  on  the  part  of  appellant,  it  is 
not  liable  to  account  to  appellees  for  the  value  thereof,  if  at  the 
time  of  the  fire  its  liability  was  that  of  a  warehouseman,  and  not 
that  of  a  common  carrier. 

[2]  When  appellant  agreed  with  the  consignees  thereof  to 
deliver  this  cotton  to  the  compress  company,  the  duty  at  once 
devolved  upon  it,  there  being  no  contract  or  agreement  between 
it  and  these  consignees  to  the  contrary,  of  making  delivery  to 
this  company  in  the  usual  and  ordinary  way ;  that  is,  by  placing 
it  in  an  accessible  position  and  giving  notice  thereof  to  the  com- 
pany. Until  this  was  done,  and  a  reasonable  time  for  the  com- 
pany to  unload  the  car  had  elapsed,  appellant's  liability  as  a 
common  carrier  continued. 

[3]  Appellant  does  not  claim  that  the  cotton  was  delivered  in 
the  usual  and  ordinary  way ;  its  defense  being  that  it  had  either 
complied  with  its  special  contract  with  the  receiver  of  the  com- 
press company  with  reference  to  making  deliveries,  or,  if  not, 
that  its  failure  to  do  so  was  caused  by  the  negligence  of  the 
servants  of  the  compress  company,  and  that  in  either  event  it 
had  discharged  its  duty  as  a  common  carrier,  and  held  the  cot- 
ton simply  as  a  warehouseman.  This  compress  company  was  a 
mere  agent  of  the  consignees  to  receive  the  cotton.  It  was  given 
no  express,  and  certainly  it  had  no  implied,  power  to  release  ap- 
pellant from  this  common-law  liability  as  an  insurer ;  and,  in  the 
absence  of  any  knowledge  on  the  part  of  these  consignees  of  this 
contract  between  appellant  and  the  receiver  of  the  compress 
company,  appellees  are  not  bound  by  the  terms  thereof. 

It  follows  from  the  above  that  at  the  time  of  the  fire  appel- 
lant's liability  was  that  of  a  common  carrier,  and,  consequently, 
the  decree  of  the  court  below  is  affirmed. 
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COMMON  CARRIERS. 

Commencement  of  Liability  as  Common  Carrier. 

Evidence  and  Burden  of  Proof. 

Baggage — checking  as  prima  facie  evidence  of  delivery  to  car- 
rier, 763. 

Effect  of  statutes  prohibiting  issuance  of  bill  of  lading  before 
delivery  to  carrier,  763. 

Issuance  of  bill  of  lading  as  prima  facie  evidence  of  delivery  to 
carrier,  762. 

Presumption  that  goods  were  received  for  carriage,  762. 

What  Constitutes  Delivery  to  Carrier. 

Acceptance  may  be  implied  from  proper  tender  of  goods,  737. 
Authority  of  agent  to  accept  freight  for  carriage — presumption 

from  place  of  delivery,  747. 
Carrier  must  be  notified  of  deposit  of  goods,  749. 
Carrier  must  have  exclusive  possession  and  control,  756. 
Constructive    delivery   may   bind    connecting    carrier,    but    not 

shipper,  756. 
Constructive  delivery — must  be  deposited  at  customary  place, 

747. 
Custom  of  carrier  to  receive  for  transportation  goods  depos- 
ited at  certain  place  without  actual  notice  to  carrier,  754. 
Delivery  and  acceptance  may  be  implied,  735. 
Delivery  to  carrier's  agent,  739. 
Deposit  at  usual  place — actual  or  constructive  notice  to  carrier 

essential,  755. 
Deposit  at  usual  place  without  actual  notice  to  carrier,  751. 
Exclusive  possession  and  control  must  be  given  to  succeeding 

carrier,  759. 
Goods  deposited  at  usual  place  without  actual  notice  to  next 

carrier,  753. 
Notice  to  succeeding  carrier  of  arrival  at  junction,  752. 
Receipt  of  goods  not  implied  from  issuance  of  bill  of  lading, 

738. 

When  Does  Carrier's  Liability  Begin. 

Baggage  delivered  at  night  for  transportation  by  morning  train, 
719. 

Baggage — before  purchase  of  passenger^  ticket,  728. 

Before  issuance  of  bill  of  lading,  726. 

Before  loaded  on  cars,  721. 

Before  loaded  on  cars  where  it  is  shipper's  duty  to  load,  722. 

Cotton  in  cu-stody  of  compress  company  after  issuance  of  bills 
of  lading  by  railroad,  722. 

Delivery  must  be  for  transportation,  712. 

Goods  while  warehoused  en  route  for  convenience  of  connect- 
ing carrier  are  to  be  considered  in  transit,  718. 

Live  stock  placed  in  carrier's  pens  for  immediate  transportation, 
721. 

Must  be  actual  or  constructive  delivery  to  an  acceptance  by 
carrier  for  shipment,  709. 
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COMMON  CARRIERS— Continued. 

Must  be  delivered  and  accepted  for  immediate  carriage.  713. 

Reasonable  time  for  delivery  to  carrier  before  departure  of 
train  is  question  for  jury,  726. 

When  something  remains  to  be  done  by  initial  carrier — con- 
necting carrier's  liability,  735. 

When  something  remains  to  be  done  by  shipper,  730. 

While  in  carrier's  possession  before  transportation  begins,  7H. 
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ABUTTERS. 

See  EMINENT  DOMAIN;  NUISANCES;  RAILROADS  IN 
STREETS. 

ACCIDENT  ON  TRACKS. 

See  CHILDREN;  CROSSINGS;  LICENSEES;  STREET  RAIL- 
WAYS; TRESPASSERS. 

Contributory  Negligence. 

Going  on  track  without  looking  and  listening  for  trains.     Hays 

V.  St.  Louis,  etc.,  R3^  Co.  (Ark.),  117. 
One  almost  totally  deaf  who  walks  on  railroad  track  is  guilty  of 

gross  negligence.     Dupree  v,  Wabash  R.  Co.  (Iowa),  591. 
Struck  by  switch  engine  in  plain  view,  while  his  back  was  turned. 

Hays  V.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  117. 

Discovered  Peril. 

Contributory  negligence  of  trespasser  struck  by  train  and  con- 
duct of  engineer  in  increasing  its  speed  after  discovering  form- 
er's peril,  effect  of.  Chesapeake  &  O.  Ry.  Co.  v.  Montjoy's 
Adm's  (Ky.),  610. 

Engineer,  seeing  trespasser  on  track  has  right  to  assume  that 
he  is  in  possession  of  his  faculties  and  that  he  will  try  to  get 
out  of  the  way.     Dupree  v.  Wabash  R.  Co.  (Iowa),  591. 

Engineer's  right  to  assume  that  trespasser  on  track,  who  sees 
approaching  train,  will  use  ordinary  care  for  his  own  safety, 
effect  of.  Chesapeake  &  O.  Ry.  Co.  v,  Montjoy's  Adm'r  (Ky.), 
610. 

Signals. 

Negligence  in  failing  to  give  train  signals  as  affected  by  fact  that 
trespasser  saw  the  train  in  time  to  leave  track.  Chesapeake  & 
O.  Ry.  Co.  V.  Montjoy's  Adm'r  (Ky.),  610. 

AGENCY. 

See  CARRIERS  OF  LIVE  STOCK. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

AUTOMOBILE  LICENSES. 
See  NEGLIGENCE. 

BILLS  OF  LADING. 

Parol  Evidence. 

Testimony  ot  two  of  initial  carrier's  employees  made  it  a  question 
for  the  jury  whether  17  cases  of  rugs  were  delivered  at  point 
on  line  of  terminal  carrier,  or  18  cases,  as  stated  in  bill  of  lad- 
ing.    Siyufy  V.  Pennsylvania  Co.   (Pa.),  772. 

Receipt  Clause. 

Bills  of  lading  are  sufficient  evidence  to  show  receipt  of  the  quan- 
tity of  goods  claimed  to  have  been  delivered  to  initial  carrier, 
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whether.     New  York  &  B.  Transp.  Line  v.  Lewis  Baer  &  Co. 
(Md.),  776. 

CARRIERS. 

See  BILLS  OF  LADING;  CARRIERS  OF  LIVE  STOCK; 
CARRIERS  OF  PASSENGERS:  COMMON  CARRIERS: 
CONNECTING  CARRIERS;  CONSTITUTIONAL  LAW: 
INTERSTATE  COMMERCE. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS; 
NUISANCES. 

Agency. 

Presumption  that  shipper's  agent  has  authority  to  bind  shipper 
by  contract.    Atchison,  etc.,  Ry.  Co.  v.  Baldwin  (Colo.),  192. 

Burden  of  Proof. 

In  an  action  for  injuries  to  horses  caused  by  violent  jarring  of 
their  car,  burden  was  on  plaintifF  to  show  gross  negligence  on 
part  of  carrier.  Willard  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.). 
545. 

Where  live  stock  injured  in  transit  was  accompanied  by  the  owner 
or  his  agent,  the  burden  is  on  the  owner  to  show  carriers  neg- 
ligence.    Illinois  Cent.  R.  Co.  v.  Word  (Ky.),  540. 

Where  recovery  is  sought  for  sickness  of  live  stock  while  in 
transit,  or  for  death  resulting  from  sickness,  burden  is  on  plain- 
tiff to  prove  carrier's  negligence.  Illinois  Cent.  R.  Co  v.  Word 
(Ky.),  540 

Gross  Negligence. 

In  an  action  for  injuries  to  horses,  caused  by  violent  jarring  of 
car  in  which  they  were  shipped,  evidence  was  insufficient  to 
show  gross  negligence.  Willard  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  545. 

Limiting  Liability. 

Agreed  valuation  of  live  stock.    Willard  v.  Chicago  &  N.  W.  Ry. 

Co.  (Wis.),  545. 
Certain  proof  did  not  establish  either  mistake,  fraud,  or  duress  in 

obtaining  the  transportation  contracts  in  question.     Atchison, 

etc.,  Ry.  Co.  v.  Baldwin  (Colo.),  192. 
Notice  of  claim  for  loss  or  damage  to  be  given  within  certain 

time,  validity  of  stipulations  requiring.     Atchison,  etc.,  Ry.  Co. 

V.  Baldwin  (Colo.),  192. 
Shipper  is  bound  by  contract  of  shipment  made  by  his  drover 

fixing  value  upon  animals  shipped.     Willard  v.  Chicago  &  X- 

W.  Ry.  Co.  (Wis.),  545. 
Stipulation  that  notice  in  writing  of  claim  for  damages  to  stock 

shall  be  given  to  carrier  before  the  animals  are  removed  from 

point    of    shipment    or    destination,    and    before    the    stock  is 

mingled  with  other  stock,  validity  of.    St.  Louis  &  S.  F.  R.  Co. 

V.  Ladd  (Okl).  498. 
Suit  for  loss  or  damage  to  be  brought  within  certain  time,  valid- 
ity of  stipulations  of  contract  of  shipment  requiring.    Atchi* 

son,  etc.,  Ry.  Co.  v.  Baldwin  (Colo.),  192. 
Waiver  of  stipulations  of  contract  of  shipment  requidng  notice 

of  claim  for  loss  or  damage  to  be  given  and  suit  for  same  to 

be   brought   within   certain   time   must  be   pleaded.     Atchison. 

etc.,  Ry.  Co.  v.  Baldwin  (Colo.),  192. 
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Presumptions. 

Carrier's  burden  of  proof  where  shipper  shows  that  live  stock, 
unaccompanied  and  injured  in  transit,  was  in  good  condition 
when  delivered  to  carrier,  such  injury  being  prima  facie  evi- 
dence of  negligence.    Illinois  Cent.  R.  Co.  v.  Word  (Ky.),  540. 

CARRIERS  OF  PASSENGERS. 

See  CONSTITUTIONAL  LAW;  INTERSTATE  COMMERCE; 
STATIONS  AND  DEPOTS;  TICKETS  AND  FARES. 

Arrests. 

Conductor's  right,  under  statute  authorizing  conductors  to  act  as 
peace  officers  in  arresting  drunken  passengers,  to  arrest  an 
apparently  intoxicated  passenger  who  was  sober.  St.  Louis, 
etc.,  Ry.  Co.  v.  Waters  (Ark.),  275. 

Railroad  was  not  liable  for  acts  of  its  conductor  in  swearing  out 
warrant  for  its  passenger  the  day  after  he  was  ejected  from 
train  by  the  conductor  for  intoxication,  and  therefore  evidence 
of  acts  occurring  after  such  ejection  and  arrests  was  not  ad- 
missible.   St.  Louis,  etc.,  Ry.  Co.  v.  Waters  (Ark.),  275. 

Assaults. 

Railroad  was  liable  for  injuries  to  passenger  from  inexcusable 
assault  by  conductor.  St.  Louis  S.  W.  Ry.  Co.  v.  Mallard 
(Ark.),  457. 

Burden  of  Proof. 

Burden  is  on  plaintift,  in  passenger's  action  for  injuries,  to  prove 
the  carrier's  negligence.  Vischer  v.  Northwestern  Elev.  R.  Co. 
(111.),  211. 

Contributory  Negligence. 

Alighting  from  moving  street  car.  Oklahoma  Ry.  Co.  v.  Boles 
(Okl.),  1. 

Alighting  from  moving  train  at  invitation  of  employee.  Dobson 
V.  Duncan  (S.  Car.),  23. 

Alighted  from  moving  train  at  invitation  of  porter,  contributory 
negligence  was  question  for  jury  where  passenger.  Dobson 
V.  Duncan  (S.  Car.),  23. 

Bridge  foreman  killed  by  train  while  running  towards  it  to  warn 
engineer  that  bridge  was  unsafe.  Bourdier  v,  Louisiana  West- 
ern R.  Co.  (La.),  280. 

Not  negligence  per  se  for  passenger  to  step  from  moving  train. 
Chesapeake  &  O.  Ry.  Co.  v.  Robinson  (Ky.),  466. 

Passenger  leaving  her  seat  and  walking  to  door  of  car  as  it 
approached  her  station,  and  injured  by  being  caught  by  door, 
as  the  result  of  lurching  of  the  car.  Larson  v.  Boston  Elev. 
Ry.  Co.  (Mass.),  447. 

Passenger's  duty  to  alight  from  train  with  reasonable  prompt- 
ness.    Dobson  V.  Duncan  (S.  Car.),  23. 

Question  for  jury  whether  train  was  going  so  fast  as  to  make  it 
obviously  dangerous  for  plaintiff  to  alight.  Dobson  v.  Duncan 
(S.  Car.),  23. 

Damages. 

Certain  instruction,  in  action  by  white  passenger  for  being  com- 
pelled  to  ride   in   colored   coach,   authorized   at   least   nominal 
damages   for  such   injury,   so  that  jury  could  award   punitive 
damages,  though  they  did  not  award  any  compensatory  dam- 
ages.    Louisville  &  N.  R.  Co.  v.  Ritchel  (Ky.),  476. 

In  view  of  evidence   of  abusive  language  of  conductor  to  pas- 
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senger  in  presence  of  his  wife  and  other  passengers,  verdict 
for  $350  for  his  ejection  was  authorized.  Burnham  r.  Detroit, 
etc.,  Ry.  Co.   (Mich.),  5. 

Mental  suffering  of  female  passenger  frightened  and  shocked  by 
language  used  in  her  presence  by  street  car  conductor.  Birm- 
ingham, etc.,  Co.  V.  Glenn   (Ala.),  216. 

Punitive  damages  recoverable  on  account  of  passenger  being 
ordered  by  porter  to  alight  from  moving  train  and  passenger 
was  guilty  of  contributory  negligence.  Dobson  v.  Duncan  (S. 
Car.),  23. 

Punitive  damages  were  recoverable  on  account  of  carrier  reck- 
lessly disregarding  right  of  passenger  to  reservation  of  sleep- 
ing apartment.     Speaks  v.  Southern  Ry.  Co.  (S.  Car.).  42. 

Punitive  damages  were  recoverabe  on  account  of  certain  lan- 
guage used  by  conductor  of  street  car  in  presence  or  hearing 
of  female  passenger.  Birmingham,  etc.,  Co.  v,  Glenn  (Ala.). 
216. 

Verdict  of  $4,150  for  assault  on  passenger  by  conductor  was 
excessive  to  extent  of  $2,000.  St.  Louis  S.  VV.  Ry.  Co.  v.  Mal- 
lard (Ark.),  457. 

$15,000  was  grossly  excessive  verdict  for  carrier's  refusal  to 
furnish  white  passenger  accommodations  in  sleeping  car  other 
than  one  to  which  negro  passengers  were  admitted,  and  shotild 
be  reduced  to  $2,000.  Alabama  &  N.  Ry.  Co.  v.  Morris  (Miss.), 
172. 

Degree  of  Care. 

Carrier  of  passengers  is  not  an  insurer  of  the  quality  of  canned 
goods  furnished  on  its  dining  cars.  Bigelow  v.  Maine  Cent. 
R.  Co.  (Me.),  206. 

Due  caretaker  accompanying  shipment  of  live  stock.  Chicago, 
etc.,  Ry.  Co.  v,  Williams  (C.  C.  A.),  232. 

In  action  against  street  railway  for  injuries  to  passenger  by  fall 
of  limb  of  tree,  verdict  should  have  been  directed  for  defend- 
ant, where  on  the  day  after  severe  storm  defendant's  em- 
ployees had  examined  such  tree,  and  there  was  nothing  to  in- 
dicate that  it  was  not  sound.  Sheets  v.  Sunbury,  etc.,  Ry.  Co. 
(Pa.),  241. 

Legal  standard  of  due  care.     Dobson  zk  Duncan  (S.  Car.),  23. 

Railroad  is  bound  to  exercise  very  highest  degree  of  care  to 
transport  its  passengers  safely.  Bunch  v.  Charleston,  etc.,  Ry- 
Co.  (S.  Car.),  19. 

Dining  Cars. 

Carrier's  liability  for  injuries  to  passenger  from  eating  poisonous 
canned  goods  purchased  by  him  in  its  dining  car.  Bigelow 
V.  Maine  Cent.  R.  Co.  (Me.),  206. 

Discharging  Passengers. 

Duty  tp  stop  train  to  afford  reasonable  time  to  alight  Dobson 
V.  Duncan  (S.  Car.),  23. 

Ejection. 

Care  and  precautions  which  must  be  used  in  ejecting  intoxicated 

passenger  from  street  car.     McCov  7*.   Millville  Traction   Co. 

(N.  J.),  245. 
Even  as  to  persons  who  are  partly  incapacitated,  a  carrier  is  not 

liable  for  subsequent  injuries,  unless  there  was  neghgencc  as 

to  time   and  place   of  expulsion   from   carrier's  car.       McCoy 

V.  Millville  Traction  Co.   (N.  J.),  245. 
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For  refusal  to  present  mileage  book  when  presenting  exchange 
ticket.     Mason  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  452. 

Instruction  in  question  sufficiently  safeguarded  defendant's 
rights,  in  action  against  carrier  for  death  of  passenger,  result- 
ing from  alleged  negligence  in  ejecting  him  from  train  for 
refusal  to  pay  fare,  at  night  at  a  small  deserted  station,  where 
he  was  killed  by  another  train.  Louisville  &  N.  R.  Co.  v. 
Tuggle's  Adm'r   (Ky.),  249. 

Intoxicated  passenger  was  ejected  at  night  at  small  station, 
where  there  was  no  one  in  attendance,  and  was  killed  by  an- 
other train,  liability  of  railroad  where.  Louisville  &  N.  R.  Co. 
V.  Tuggle's  Adm'r  (Ky.),  249. 

Intoxication,  what  constitutes.  St.  Louis,  etc.,  Ry.  Co.  v.  Waters 
(Ark.),   275. 

Passenger  who  paid  his  full  cash  fare  on  train,  but  was  not  given 
a  cash-fare  receipt,  was  not  bound  to  tender  a  second  fare,  or 
otherwise  be  limited  to  nominal  damages  for  ejection  from 
train.    Burnham  v,  Detroit,  etc.,  Ry.  Co.  (Mich.),  5. 

Railroad's  liability  for  wrongful  ejection  of  passenger  by  con- 
ductor as  affected  by  statute  authorizing  conductors  to  act  as 
peace  officers  in  arresting  drunken  passengers.  St.  Louis,  etc., 
Ry.  Co.  V.  Waters  (Ark.),  275. 

Evidence. 

Res  gestae,  evidence  as  to  position  of  plaintiff's  husband  and  the 
effect  of  the  jerk  of  the  car  complained  of  on  him  was 
admissible  as.    Birmingham,  etc.,  Co.  v.  Glenn  (Ala.),  216. 

Insults. 

Actionable  language  used  in  presence  and  hearing  of  female  pas- 
senger, what  constitutes.  Birmingham,  etc.,  Co.  v.  Glenn 
(Ala.),  216. 

Whether  female  passenger  suffered  mental  distress  in  conse- 
quence of  alleged  offensive  language  used  by  conductor  could 
be  established  by  circumstantial  evidence.  Birmingham,  etc., 
Co.  V.  Glenn  (Ala.),  216. 

Jars  and  Jolts. 

"Engaged  in  alighting,"  scope  of  the  phrase.  Birmingham,  etc., 
Co.  V.  Glenn  (Ala.),  216. 

"In  or  about  alighting,"  scope  of  the  phrase.  Birmingham, 
etc.,  Co.  V,  Glenn  (Ala.),  216 

Negligence  was  question  for  jury,  where  passenger's  hand  was 
caught  in  car  door.  Larson  v.  Boston  Elev.  Ry.  Co.  (Mass.), 
447. 
Street  railway  is  not  required  to  stop  its  car  in  an  emergency, 
for  the  protection  of  a  pedestrian,  so  suddenly  as  to  cause 
greater  hazard  to  its  passengers  than  that  to  which  the  pedes- 
trian is  exposed.  Slipper  v.  Seattle  Traction  Co.  (Wash.), 
318. 

Limiting  Liability. 

Validity  of  provision  in  drover's  pass  releasing  carrier  from  all 
liability  for  personal  injuries  caused  by  negligence  of  carrier 
or  otherwise.  Chicago,  etc.,  Ry.  Co.  v.  Williams  (C.  C.  A.), 
232. 

Lunatics. 

Carrier  may  not  refuse  to  carry  insane  person,  but  may  insist 
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that  he  shall  be  in  charge  of  attendant;  and  carrier  must  see 
that  lunatic  does  not  hurt  any  one.  Louisville  &  N.  R.  Co. 
V,  Brewer  (Ky.),  32. 

Policemen. 

Court  properly  refused  to  rule  that  there  could  be  no  recovery, 
as  a  matter  of  law,  in  action  for  injuries  to  police  officer,  com- 
pelled by  motorman's  negligence  to  board  street  car  while  in 
performance  of  his  duties  in  regulating  trafiic  at  street  corner. 
Ahern  v.  Boston  Elev.  Ry.  Co.  (Mass.),  13. 

Right  of  traffic  policeman,  in  performance  of  his  duties,  to  get 
on  part  of  street  car  where  he  may  expose  himself  to  danger, 
.  and  where  passengers  are  not  invited  or  expected  to  ride. 
Ahern  v,  Boston  Elev.  Ry.  Co.  (Mass.),  13. 

Presumption  of  Negligence. 

If  there  is  no  evidence  to  meet  a  prima  facie  against  a  carrier 
of  passengers,  it  justifies  a  verdict,  but,  if  evidence  is  pro- 
duced, the  burden  of  proof  is  on  plaintiff  to  establish  the 
evidence.    Vischer  v.  Northwestern  Elev.  R.  Co.  (111.),  211. 

Passenger  injured  by  reason  of  something  within  the  carriers 
control  or  from  some  danger  which  it  was  its  duty  to  provide 
against.    Vischer  v.  Northwestern  Elev.  R.  Co.  (III.),  211. 

Passenger  injured  through  any  instrumentality  or  agency  of 
carrier.     Bunch  v,  Charleston,  etc.,  Ry.  Co.   (S.  Car.),  19. 

Person  entering  street  car  injured  by  closing  of  door.  Craft  v. 
Boston  Elev.  Ry.  Co.  (Mass.),  17. 

Protection  of  Passengers. 

Admissibility  of  certain  evidence  to  show  that  carrier  might  have 
prevented,  by  furnishing  the  car  with  certain  appliances,  plain- 
tiff from  being  injured  by  being  pushed  off  running  board  by 
alighting  passengers.  Coy  v,  Boston  Elev.  Ry.  Co.  (Mass.), 
443. 

Carrier's  duty  to  protect  female  passenger  from  insult  and  dis- 
comfort, from  indignities  committed  by  other  passengers  or 
its  employees.     Birmingham,  etc.,   Co.  v.  Glenn   (Ala.),  216. 

Carrier's  duty  to  protect  passengers  from  misconduct  of  fel- 
low passengers.     Coy  ik  Boston  Elev.  Ry.  Co.  (Mass.),  443. 

Carrier  without  knowledge  of  infirmity  of  passenger.  Louis- 
ville &  N.  R.  Co.  V.  Brewer  (Ky.),  32. 

Duty  to  protect  passengers  from  intoxicated  passenger.  Starr  r. 
Chicago.  B.  &  Q.  R.  Co.  (Iowa),  468. 

Evidence  showed  actionable  negligence  on  part  of  carrier  where 
passenger  compelled  to  ride  on  running  board  of  crowded  car 
was  pushed  off  by  alighting  passengers  and  injured.  Coy  v. 
Boston  Elev.  Ry.  Co.  (Mass.),  443, 

In  action  for  injuries  to  passenger  by  an  attack  by  intoxicated 
passenger,  evidence  warranted  finding  that  carrier's  servants 
were  negligent  in  failing  to  interfere  to  prevent  the  injury. 
Starr  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa),  468. 

Injuries  to  pregnant  passenger  caused  by  appearance  of  lunatic, 
liability  of  carrier  for.  Louisville  &  X.  R.  Co.  v.  Brewer 
(Ky.),  32. 

Receiving  Passengers. 

Liability  for  failure  to  stop  car  to  take  up  person  who  was  seen, 
or  should  have  been  seen,  signaling  car.  Godfrey  v.  Merridian 
Ry.  &  L.  Co.  (Miss.),  483. 
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Separation  of  Races. 

Constitutionality  of  statute  in  question.  Alabama  &  N.  Ry.  Co. 
V.  Morris  (Miss.),  172. 

Liability  of  railroad  for  conductor's  misconduct  in  assigning 
white  passenger  to  colored  coach.  Louisville  &  N.  R.  Co.  v, 
Ritchel  (Ky.),  476. 

Liability  of  railroad  where  young  white  woman  was  compelled 
by  conductor  to  ride  with  negroes  in  their  coach,  as  affected 
by  good  faith  of  conductor,  etc.  Louisville  &  N.  R.  Co.  v. 
Ritchel  (Ky.),  476. 

Mortification  and  humiliation  of  feeling  are  elements  of  dam- 
ages recoverable  where  white  passenger  is  compelled  by  con- 
ductor to  go  into  colored  coach  and  ride  with  negroes  therein. 
Louisville  &  N.  R.  Co.  v.  Ritchel  (Ky.),  476. 

Statute  in  question  applies  to  interstate  travelers  on  trains  form- 
ing part  of  chain  of  carriers  engaged  in  interstate  transporta- 
tion of  travelers.  Alabama  &  X.  Ry.  Co.  v,  Morris  (Miss.), 
172. 

Statute  in  question  applies  to  sleeping  cars.  Alabama  &  N.  Ry. 
Co.  V.  Morris  (Miss.),  172. 

Verdict  for  $3,750  as  punitive  damages,  was  not  excessive,  under 
the  circumstances,  where  young  woman  was  compelled  by 
conductor  to  go  into  colored  coach  and  ride  with  negroes 
therein.     Louisville  &  N.  R.  Co.  v.  Ritchel  (Ky.),  476. 

Train  Service. 

Carrier's  custom  to  furnish  special  service  to  and  from  an  amuse- 
ment park  under  special  contracts  would  not  establish  a  custom 
to  furnish  such  service  without  the  contracts.  Atchison,  etc., 
Ry.  Co.  V.  Tiedt  (C.  C.  A.),  530. 

No  group  of  persons  separating  themselves  from  the  public  can 
demand,  in  the  common  right,  that  a  special  train  to  which 
they  alone,  and  not  the  public  generally,  shall  be  admitted, 
shall  be  run  on  particular  days  and  at  particular  hours,  at  their 
election,  to  a  suburban  amusement  park;  nor  can  the  lessee 
of  the  park  compel  the  carrier  by  mandamus  to  furnish  such 
service.    Atchison,  etc.,  Ry.  Co.  v.  Tiedt  (C.  C.  A.),  530. 

Plaintiff,  as  agent  of  intending  passengers,  cannot  complain  of 
the  carrier's  refusal  to  render  service,  the  right  to  the  service 
being  in  the  intending  passengers.  Atchison,  etc.,  Ry.  Co.  v. 
Tiedt  (C.  C.  A.),  530. 

Where  an  individual  separates  himself  from  the  public  and  de- 
mands a  use  of  a  common  carrier's  facilities,  not  in  the  com- 
mon right,  but  foi*  his  own  profits  or  advantage,  the  carrier 
may  either  refuse  or  obligate  itself  to  give  the  special  privi- 
lege, so  long  as  it  does  not  incapacitate  itself  for  full  perform- 
ance of  Its  public  obligations.  Atchison,  etc.,  Ry.  Co.  v.  Tiedt 
(C.  C.  A.),  530. 

While  a  carrier  has  a  duty  to  serve,  the  right  to  be  served  is  in 
the  public  as  such,  and  arises  only  when  some  individual  de- 
mands a  service  that  is  common  and  due  to  him  as  a  mem- 
ber of.  the  public.  Atchison,  etc.,  Ry.  Co.  v.  Tiedt  (C.  C.  A.), 
530. 

Union  Stations. 

Though  a  train  while  operated  in  the  manner  in  question  was 
wholly  in  control  of  the  terminal  association  which  owned 
the   station   in   which   the   accident   occurred,   and   the   injured 
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passenger  might  recover  against  it  for  its  negligent  operation, 
she  might  also  hold  the  company  responsible  which  owned 
the  train,  if  its  employees  were  negligent,  the  case  being  one 
where  a  negligent  order  and  a  negligent  execution  of  the  or- 
der had  occurred  i^  causing  the  injury.  Hunt  r.  New  York, 
etc.,  R.  Co.  (Mass.),  471. 

Who  Are  Passengers. 

Attempting  to  enter  door  of  street  car  stopped  to  receive  her. 
Craft  V.  Boston  Elev.  Ry.  Co.  (Mass.),  17. 

Caretaker  accompanying  shipment  of  live  stock.  Chicago,  etc.. 
Ry.  Co.  V.  Williams  (C.  C.  A.),  232. 

In  view  of  the  statute  creating  the  Boston  Terminal  Company 
and  requiring  railroads  to  use  its  Union  Station,  one  who  has 
purchased  ticket  and  expects  to  board  train  leaving  such 
Union  Station  is  not  a  passenger  until  about  to  step  upon  the 
train.     Hunt  v.'Kevf  York,  etc.,  R.  Co.  (Mass.),  471. 

Windows. 

Passenger  was  injured  by  falling  of  car  window,  carrier's  negli- 
gence in  regard  to  inspection  was  question  for  jury  where. 
Bunch  V.  Charleston,  etc.,  Ry.  Co.  (S.  Car.),  19. 

CHILDREN. 

See  LICENSEES. 
Attracting  Children. 

Abandoned  roundhouse  in  question  was  a  nuisance  attractive  to 
children;  and  railroad  was  liable  for  death  of  boy  caused  by 
fall  of  smokestack  he  was  climbing.  Osborn  v.  Atchison,  etc. 
Ry.  Co.    (Kan.),  139. 

Contributory  Negligence. 

Boy  of  15,  notwithstanding  statutory  provisions  in  question,  was 
not  guilty  of  such  contributory  negligence  in  walking  on  rail- 
road track  as  would  bar  recovery  for  his  death  from  being 
struck  by  train,  in  view  of  lack  of  soundness  if  judgment  of 
persons  of  his  age.  Ulicke  v.  Chicago,  etc^,  Ry.  Co.  (Wis.), 
381. 

Boy  nine  years  of  age  without  looking  or  listening  for  trains, 
stepping  immediately  in  front  of  approaching  locomotive. 
Cook  V.  Louisiana  &  N.  VV.  R.  Co.  (La.),  607. 

Degree  of  care  which  must  be  exercised  by  child  for  its  own 
safety.     Mason  v.  Northern  Pac.  Ry.  (Mont.),  552. 

Facts  to  be  considered  in  determining  whether  infant,  killed  by 
street  car.  was  guilty  of  contributory  negligence.  Jollimore  r. 
Connecticut  Co.   (Conn.),  327. 

Failure  of  two  minors  to  stop,  to  look  and  listen  before  at- 
tempting to  cross  railroad  track.  Mason  v.  Northern  Pac.  Ry. 
Co.   (Mont.),  552. 

In  action  by  father  for  death  of  child,  defendant  can  plead  con- 
tributory negligence  of  the  father  as  a  defense  as  to  him. 
Phillips  ?'.  Denver  City  Tramway  Co.  (Colo.),  336. 

Presumption  that  boy  of  11  year^  killed  by  street  car,  was  in- 
capable of  contributory  negligence  cannot  be  indulged  in. 
when.     Jollimore  v.  Connecticut  Co.  (Conn.),  327. 

Damages. 

Right  of  parents  to  recover  actual  damages  on  account  of  their 
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sorrow  for  death  of  son  and  deprivation  of  his  society.    Roby 
V.  Kansas  City  So.  Ry.  Co.  (La.),  616. 

Fires. 

Child  whose  death  was  caused  by  fire  on  railroad's  right  of  way, 
in  the  absence  of  evidence  on  certain  points,  would  be  treated 
as  a  treasurer.    Madden  v.  Boston  &  Maine  R.  R.  (N.  H.),  618. 

Liability  of  railroad  for  death  of  child  by  fire  from  burning  of 
its  right  of  way,  in  absence  of  proof  of  breach  of  some  duty 
which  railroad  owed  to  such  child.  Madden  t'.  Boston  &  Maine 
R.  Co.  (X.  H.),  618. 

Where  trespassing  child's  death  was  caused  by  fire  on  railroad's 
right  of  way,  evidence  did  not  establish  that  railroad's  em- 
ployees knew  or  should  have  known  of  her  presence  or  peril 
until  it  was  too  late  to  save  her.  Madden  v.  Boston  &  Maine 
R.  R.  (N.  H.),  618. 

Lookouts. 

Coal  mining  corporation,  operating  on  its  own  private  premises 
a  private  railway  owes  no  duty  to  keep  lookout  for  children 
on  its  track,  and  is  not  liable  for  injury  to  child  from  moving 
car,  its  operator  not  having  seen  the  child.  Martin  v.  Hughes 
Creek  Coal  Co.  (W.  Va.),  563. 

COMMON  CARRIERS. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; CONNECTING  CARRIERS;  CONSTITU- 
TIONAL LAW;  WAREHOUSEMAN. 

Beginning  of  Relation. 

Liability  of  common  carrier,  as  such,  for  loss  of  goods  does  not 
commence  until  complete  delivery  of  the  goods  for  imme- 
diate transportation.  Clara  Turner  Co.  v.  New  York,  etc.,  R. 
Co.  (Conn.),  699. 

Car  mack  Amendment. 

Application  of  Carmack  Amendment.     New  York  &  P.  Transp. 
Line  V.  B?er  &  Co.  (Md).,  776. 

Damages. 

One  may  recover  any  amount  lost  to  him  on  account  of  con- 
tracts made  on  faith  of  carrier's  stipulated  freight  rate,  where 
carrier  refuses  to  transport  his  goods  at  such  rate.  Louisville 
&  N.  R.  Co.  V.  Higdon  (Ky.),  509. 

Right  to  recover  entire  value  of  goods  injured  bj'  carrier  when 
their  value  in  their  damaged  condition  is  too  insignificant  to  be 
considered.  McGrath  v.  Charleston  &  W.  C.  Rj'.  Co.  (S.  Car.), 
505. 

Where  goods  injured  by  carrier  retain  a  substantial  value,  the 
owner  cannot  refuse  to  take  them,  and  sue  carrier  for  their 
entire  value.  McGrath  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 
Car.),  505. 

Delivery  by  Carrier. 

Consignee's  reply  in  question  to  certain  oflFer  by  carrier  was  not 
refusal  to  accept  delivery  of  the  car  loads  of  freight  except  on 
a  particular  track.  Wooley  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  534. 

Under   certain   demurrage   rules   of   the   carrier,   where   car  load 
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freight  could  not  be  delivered  on  a  particular  private  track 
desired,  because  it  was  fully  occupied,  the  railroad  was  entitled 
to  make  delivery  at  the  nearest  available  point.  VVoolcy  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  634. 
•  Goods  in  question  had  not  been  completely  delivered  to  defend- 
ant railroad  company,  when  destroyed  by  fire,  so  as  to  im- 
pose upon  it  the  liability  of  common  carrier.  Clara  Turner 
Co.  V.  New  York,  etc.,  R.  Co.  (Conn.),  699. 

Demurrage. 

Application  of  carrier's  demurrage  rule  providing  that  cars  for 
unloading  should  be  considered  placed  when  held  awaiting  or- 
ders from  consignors  or  consignees.  Wooley  t.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.),  534. 

Carrier's  right  to  collect  demurrage  as  affected  by  fact  that  con- 
signors so  ordered  their  material  that  it  came  in  a  rush,  and 
they  were  therefore  unable  to  care  for  it  at  once.  Wooley  v. 
Chicago  &  X.  W.  Ry.  Co.   (Wis.),  534. 

Facts  in  question  warranted  inference  that  defendant  carrier 
waived  its  right  to  insist  that  the  payment  of  the  demurrage 
charges  in  question  was  voluntary.  Wooley  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.),  534. 

Where  consignees  refuse  to  accept  any  delivery  except  on  a 
designated  track  or  tracks,  where  delivery  cannot  be  made, 
carrier  is  not  bound  to  attempt  to  make  delivery  elsewhere  in 
order  to  start  the  free  unloading  time  prior  to  the  running  of 
the  time  for  which  carrier  is  entitled  to  charge  demurrage. 
Wooley  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  534. 

Discrimination. 

Carrier  must  use  all  tracks  set  apart  for  transportation  of  freight, 
and  treat  without  discrimination  all  persons  offering  freight  to  it 
for  carriage.     Louisville  &  N.  R.  Co.  v.  Higdon  (Ky.),  509. 

When  carrier  publishes  a  freight  rate  for  a  certain  service,  it 
must  furnish  to  all  persons  demanding  such  service  the  same 
rate.     Louisville  &  N.  R.  Co.  v.  Higdon  (Ky.),  509. 

Duty  to  Carry. 

Common  carrier  may  hold  itself  out  to  the  public  as  being  car- 
rier of  specified  articles  only,  and,  if  it  is  only  engaged  in  the 
carriage  of  such  articles,  it  is  under  no  obligation  to  carry 
other  things.    Louisville  &  N.   R.  Co.  v.  Higdon  (Ky.),  509. 

Common  carrier  need  not  receive  for  transportation  goods  from 
any  other  than  the  owner  or  his  duly  authorized  agent.  Drake 
V.  Nashville,  etc.,  R.  Co.  (Tenn.),  515. 

No  length  of  time  or  manner  of  treatment  or  habit  of  dealing 
will  discharge  a  common  carrier,  when  requested,  from  obliga- 
tion to  furnish  to  public  the  service  it  is  engaged  in  perform- 
ing.    Louisville  &  N.  R.  Co.  v.  Higdon  (Ky.),  509. 

Railroad  cannot  arbitrarily  designate  part  of  its  track  or  sys- 
tem as  yards  or  switching  limits,  and  assert  that  it  owes  no 
duty  as  a  carrier  in  that  district  except  such  as  it  chooses  to 
assume,  nor  can  it  classify  its  trackage  into  parts,  and  say 
that  on  one  part  it  is  a  carrier  and  on  another  it  is  not.  Louis- 
ville  &  N.   R.   Co.  z/.   Higdon   (Ky.),  509. 

Railroad  cannot  be  required  to  transport  freight  for  convenience 
of  shippers  from  one  point  to  another  in  its  freight  yards. 
Louisville  &  N.  R.  Co.  v.  Higdon  (Ky.),  509. 
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» 

Letter  written  by  local  agent  of  railroad  in  response  to  inquiry 
as  to  a  shipment  of  freight  was  competent  evidence  that  rail- 
road received  such  goods.  Deaver-Jeter  Co.  v.  Southern  Ry. 
Co.  (S.  Car.),  489. 

Facilities. 

Railroad  is  under  the  same  obligation  to  furnish  transportation 
facilities  to  establishments  connected  with  its  main  line  of 
road  by  spur  tracks  that  it  owes  to  establishments  upon  its 
main  line.    Louisville  &  N.  R.  Co.  v.  Higdon  (Ky.),  509. 

Limiting  Liability. 

Stipulation  in  bill  of  lading  that  claims  for  loss  or  damages  must 
be  made  within  reasonable  time  is  valid.  Deaver-Jeter  Co.  v. 
Southern  Ry.  Co.  (S.  Car.),  489. 

Validity  of  contract  executed  by  shipper  hurriedly,  or  without 
due  care,  or  in  ignorance  of  its  contents,  or  without  reading. 
St.  Louis,  etc.,  R.  Co.  v.  Ladd  (Okl.),  498. 

Waiver  of  stipulation  fixing  time  and  manner  of  giving  notes  or 
presenting  claims  for  loss  of  or  damage  to  freight.  St.  Louis 
&  S.  F.  R.  Co.  V.  Ladd  (Okl.),  498. 

When  failure  to  comply  with  stipulation  of  bill  of  lading  re- 
quiring notice  of  claim  for  loss  or  damage  to  freight  to  be 
given  to  carrier  within  certain  time  is  not  bar  to  action  for 
such  loss  or  damage.  Deaver-Jeter  Co.  v.  Southern  Ky.  Co. 
(S.  Car.),  489. 

When  shipper  of  car  load  of  fruit  trees  is  not  precluded  from 
recovering  for  loss  of  the  freight  on  its  diversion  from  route 
specified  by  shipping  contract,  by  her  failure  to  make  written 
claim  to  agent  at  destination  within  30  days  after  arrival  of 
shipment,  as  required  by  such  contract.  Drake  v.  Nashville, 
etc.,  R.  Co.  (Tenn.),  515. 

Parties. 

Fact  that  seller  of  goods  destroyed  while  in  hands  of  carrier  has 
agreed  to  indemnify  the  buyer  for  expenses  of  suit  against 
carrier  is  not  sufficient  to  overcome  positive  evidence  of  title 
in  the  buyer,  so  as  to  show  that  he  was  not  entitled  to  sue. 
Deaver-Jeter  Co.  v.  Southern   Ry.   Co.   (S.   Car.),  489. 

Penalties. 

Where  a  consignee  of  goods  paid  excessive,  freight  charges  with- 
out objection,  he  cannot  recover  from  the  railroad  company 
the  penalty  for  overcharge.  Stallings  v.  Southern  Ry.  Co.  (S. 
Car.),  798. 

Rates. 

Carrier  may  classify  freight  and  make  a  difference  in  charges  for 
different  kinds  ot  freight.  Louisville  &  N.  R.  Co.  v.  Higdon 
(Ky.),  509. 

Common  carrier's  freight  rates  must  be  reasonable.  Louisville 
&  X.  R.  Co.  V.  Higdon  (Ky.),  509. 

Railroad  could  not  successfully  claim  that  it  was  not  required 
to  perform  the  service  in  question  for  plaintiff,  because  a  cer- 
tain rate  was  confiscatory,  it  having  charged  other  shippers 
such  rate  for  the  same  service.  Louisville  &  N.  R.  Co.  v, 
Higdon  (Ky.),  509. 
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Termination  of  Liability. 

Consignees,  in  absence  of  knowledge  of  the  contract  in  question 
between  the  carrier  and  the  compress  company,  were  not 
bound  by  it,  and  could  recover  for  a  loss  of  the  cotton  before 
its  delivery  in  the  usual  way.  Yazoo  &  M.  V.  R.  Co.  z.  Blum 
(Miss.),  799. 

Duty  to  deliver  in  usual  way,  and  give  notice  to  consignee,  and 
reasonable  time  to  unload.  Yazoo  &  M.  V.  R.  Co.  :-'.  Blum 
(Miss.),  799. 

Where  consignee  fails  to  take  possession  of  his  goods  within 
re*asonable  time  after  notification  by  carrier  of  their  arrival, 
the  carrier  after  lapse  of  such  reasonable  time  becomes  liable 
only  as  warehouseman  for  their  loss.  Gibbons  v,  Yazoo  &  M. 
V.  R.  Co.  (La.).  793. 

Ultra  Vires. 

Shipper  cannot  set  up  carrier's  ultra  vires  acts  to  change  the 
nature  of  the  liability  imposed  upon  it  by  law.  Gibbons  v. 
Yazoo  &  M.  V.   R.   Co.   (La.),  793. 

Warehouseman. 

Carriei,  as  warehouseman,  is  not  liable  for  loss  of  freight  unless 
its  negligence  caused  the  loss.  Yazoo  &  M.  V.  R.  Co.  v. 
Blum   (Miss.),  799. 

Showing  that  a  watchman  employed  by  a  bailee  was  addicted  to 
drink,  without  showing  that  his  failing  had  any  causal  con- 
nection with  a  fire  which  caused  loss  of  goods,  is  not  such  a 
showing  as  will  entitle  the  bailor  to  recover  of  the  bailee  for 
the  goods.    Gibbons  v.  Yazoo  &  M.  V.  R.  Co.  (La.),  793. 

Warehouseman,  in  order  to  escape  responsibility  for  loss  of 
goods  intrusted  to  its  care,  must  show  that  the  loss  did  not 
occur  through  its  fault.  Gibbons  v.  Yazoo  &  M.  V.  R.  Co. 
(La.),  793. 

Where  it  is  shown  that  the  usual  precautions  have  been  taken 
to  prevent  a  fire,  which  is  not  shown  to  have  occurred  through 
any  fault  of  the  defendant  warehouseman,  it  is  not  liable  for 
the  loss  of  freight  due  to  such  fire.  Gibbons  v,  Yazoo  &  M. 
V.  R.  Co.  (La.),  793. 

CONCURRING  NEGLIGENCE. 

See   CONTRIBUTORY    NEGLIGENCE;   CROSSINGS. 

CONNECTING  CARRIERS. 

See  TICKETS  AND  FARES. 

Burden  of  Proof. 

Presumption  that  goods  were  received  by  terminal  carrier  in 
same  condition  and  quantity  in  which  they  were  delivered  to 
initial  carrier,  and  its  effect.  New  York  &  B.  Transp.  Line  £'. 
Lewis  Baer  &  Co.   (Md.),  776. 

Diversion. 

ConTiccting  carrier  owed  implied  contract  duty  to  shipper  not  to 
divert  car  loaded  with  her  goods  to  another  line  without  her 
consent.     Drake  v.  Nashville,  etc.,  R.  Co.   (Tenn.),  515. 

Initial  carrier  was  liable  to  shipper  for  loss  of  car  load  of  fruit 
trees,  where  it  was  diverted  by  a  connecting  carrier  from  the 
route  specified  in  the  contract  of  shipment,  the  initial  carrier 
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having  participated  in  such  diversion.     Drake  v,  Nashville,  etc., 
R.  Co.  (Tenn.),  515. 

Joint  liability  of  the  three  carriers  where  shipment  was  diverted 

by  them  to  line  not  included  in  contract,  and  the  third  carrier 

received  the  shipment  without  sufficient  shipping  instructions, 

and  it  was  lost.     Drake  v.  Nashville,  etc.,  R.  Co.  (Tenn.),  515. 

Initial  carrier,  in  absence  of  special  agreement,  was  liable  for  only 

loss   or  injury  occurring  on   its  own  line.     St.   Louis,  etc.,   Ry. 

Co.  V.  Carlile  (Okla.),  179. 
Initial  carrier's  duty  when  second  carrier  refuses  to  carry  freight 

over  route  specified  in  contract  of  shipment.    Drake  v.  Nashville, 

etc.,  R.  Co.  (Tenn.),  515. 

Joint  Liability. 

Action  for  loss  of  part  of  shipment  was  properly  brought  in  tort 
jointly  against  a  connecting  and  the  terminal  carrier.  New 
York  &  B.  Transp.  Line  v.  Lewis  Baer  &  Co.  (Md.),  776. 

Limiting  Liability. 

Initial  carrier,  under  the  federal  statute  in  question,  as  amended 
by  Carmack  amendment  of  June  29,  1906,  and  under  contract 
for  shipment  of  car  load  of  fruit  trees  over  specified  connect- 
ing lines,  is  liable  for  the  entire  loss  following  imauthorized 
diversion  of  the  shipment  from  specified  route  by  second  car- 
rier, though  contract  purported  to*  limit  liability  to  agreed 
valuation.     Drake  v.  Nashville,  etc.,  Ry.  Co.  (Tenn.),  515. 

Loss  on  Other  Lines. 

Initial  carrier's  liability,  in  absence  of  special  contract,  for  loss 
of  or  injury  to  goods,  after  their  delivery  to  connecting  car- 
rier. New  York  &  B.  Transp.  Line  v.  Lewis  Baer  &  Co. 
(Md.),  776. 

Presumptions. 

Presumption  that  loss  or  damage  occurred  on  line  of  delivering 
carrier.     St.  Louis,  etc.,  Ry.  Co.  v,  Carlile  (Okla.),  179. 

CONSTITUTIONAL  LAW. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
RAILROAD  COMMISSIONS;  STATIONS  AND  DEPOTS; 
STOCK,  INJURIES  TO;  TICKETS  AND  FARES. 

Constitutionality  of  Miss.  Laws  1908,  chap.  196,  prescribing  a 
penalty  to  compel  carriers  to  settle  claims  for  damages  to  freight 
promptly.  Yazoo,  etc.,  R.  Co.  v.  Jackson  Vinegar  Company  (U. 
S.),  204. 

Eminent  Domain. 

The  ruling  in  the  case  in  question,  on  the  subject  of  the  measure 
and  elements  of  damages  where  the  right  of  way  of  railroad 
company  is  condemned  for  use  of  telegraph  company,  has  not 
the  effect  of  putting  the  eminent  domain  laws  of  (^eorgia  in 
opposition  to  the  due  process  clause  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States.  Western  &  A. 
R.  Co.  V,  Western  Union  Telegraph  Co.  (Ga.),  651. 

Intoxicating  Liquors. 

Constitutionality  of  III.  Act,  May  25,  1911,  which  makes  it  an 
offense  to  drink  intoxicating  liquors  on  railroad  passenger 
cars  and  authorizes  conductors  to  arrest  persons  violating  the 
statute.    Tarantina  v.  Louisville  &  N.  R.  R.  Co.  (111.),  460. 
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See  ACCIDENTS  OX  TRACK;  CARRIERS;  CARRIERS  OF 
PASSENGERS;  CHILDREN;  CROSSINGS;  IMPUTED 
NEGLIGENCE;  MASTER  AND  SERVANT;  STREET 
RAILWAYS. 

Concurring  Negligence. 

Where  an  injury  is  due  to  negligence  of  both  parties,  no  recov- 
ery can  be  had.  Sherlock  v,  Minneapolis,  etc,  Ry.  Co.  (X. 
Dak.),  370. 

Degree  of  Care. 

Infirmity,  degree  of  care  required  of  one  as  affected  by  fact  that 
he  is  suffering  from  an.  Rosenthal  z\  Chicago  &  A.  R.  Ca 
(111.),  356. 

Person  must  exercise,  for  his  own  safety,  the  degree  of  care  re- 
quired of  him,  under  the  circumstances.  Rosenthal  z:  Chicago 
&  A.  R.  Co.  (111.).  356. 

Plaintiff  in  personal  injury  action  need  not  be  entirely  free  from 
negligence.  Phillips  v.  Denver  City  Tramway  Co.  (Colo.),  336. 
Effect  of.    Phillips  z:  Denver  City  Tramway  Co.  (Colo.),  336. 

Emergencies. 

Care  required  of  one  acting  in  an  emergency  created  by  the  neg- 
ligence of  another.  Bourdier  v.  Louisiana  Western  R.  Co. 
(La.),  280. 

Care  required  of  one  placed  in  peril  by  negligence  of  another 
when  compelled  to  act  in  an  emergency.  Illinois  Cent.  R  Co. 
r.  Wilkins  (Ky.),  682. 

One  in  position  of  peril,  not  created  by  his  own  negligence,  will 
not  be  held  strictly  accountable  for  making  unwise  choice  of 
means  of  escape.  Indiana  Union  Traction  Co.  z\  Love  (Ind.), 
389. 

Ordinances. 

Violation  of  ordinance  as  contributory  negligence.  Watts  r. 
Montgomery  Traction  Co.  (Ala.),  321. 

Pleading. 

Under  Burns*  Ann.  St.  1908,  §  362,  plaintiff  need  not  allege  and 
prove  absence  of  contributory  negligence.  Cleveland,  etc.,  Ry. 
Co.  V.  Harrison  (Ind.),  572. 

CROSSINGS. 

See  CHILDREN;  EMINENT  DOMAIN;  STREET  RAIL- 
WAYS. 

Concurrent  Negligence. 

Trainmen's  failure  to  ring  bell  on  approaching  the  crossing  was 
at  least  a  concurring  cause  of  the  killing  of  street  railway  motor- 
man  in  a  collision  betw^een  his  car  and  the  train,  and  it  was 
therefore  error  to  direct  verdict  for  the  railroad  company,  on 
the  theory  that  the  negligence  of  the  conductor  of  the  street 
car  was  the  sole  proximate  cause  of  such  death.  Hales  v.  Mich- 
igan Cent.  R.  Co.  (C.  C.  A.),  308. 

Construction. 

Continuing  duty  of  railroad  to  restore  to  their  former  usefulness 
such  streets  and  highways  as  its  tracks  cross  embraces  such 
alterations  and  improvements  as  may  afterwards  be  made  nec- 
essary by  growth  of  the  city  and  increased  travel.  Phoenix 
Mut.  Life  Ins.  Co.  z:  City  of  Lincoln  (Neb.).  630. 
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Contributory  Negligence. 

Care  required  of  highway  traveler  as  affected  by  weather  condi- 
tions rendering  it  difficult  to  see  a  train  or  hear  its  approach. 
Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (Ni  Car.),  370. 

Driver  of  automobile,  approaching  crossing,  who  is  chargeable 
with  notice  of  presence  of  the  railroad,  is  guilty  of  negligence 
in  failing  to  discover  an  approaching  train  in  time  to  avoid  a 
collision.     Horandt  v.  Central  R.  Co.  (X.  J.),  576. 

Driver  of  wagon  was  guilty  of  contributory  negligence  in  failing 
to  look  again  for  approaching  street  car,  after  passing  obstruc- 
tions to  his  view,  before  driving  upon  track.  Joseph  Williams 
Bros.  &  Co.  V.  Connecticut  Co.  (Conn.),  771. 

Emergency  which  arose  from  his  horses  becoming  frightened, 
after  plaintiff  had  driven  dangerously  near  track,  did  not  excuse 
his  previous  contributory  negligence.  Powers  v.  Iowa  Cent. 
Ry.  Co.  (Iowa),  597. 

Erroneous  conduct  of  occupant  of  vehicle  in  jumping  from  it 
when  placed  in  peril  by  negligence  of  trainmen.  Illinois  Cent. 
R.  Co.  V.  Wilkins  (Ky.),  682. 

Failure  to  discover  train  by  reason  of  failure  to  exercise  ordinary 
care,  effect  of.  Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (N.  Car.), 
370.  • 

Highway  traveler,  although  no  signal  was  given  by  the  train 
which  injured  him,  was  guilty  of  contributory  negligence  in  not 
looking  and  listening  for  trains,  precluding  recovery  for  his 
death.     Sherlock  v.  Minneapolis,  etc.,  Ry.  (To.  (N.  Dak.),  370. 

Intestate  could  have  jumped  from  automobile  before  car  struck 
it,  effect  of  fact  that.  Indiana  Union  Traction  Co.  v.  Love 
(Ind.),  389. 

Person  injured  near  crossing  by  reason  of  his  horse  becoming 
frightened  at  train  was  entitled  to  recover,  since  the  flagman's  di- 
rection to  him  to  drive  across  track  was  assurance  of  safety  upon 
which  he  might  rely.  Cleveland,  etc.,  Ry.  Co.  v.  Harrison  (Ind.), 
572. 

Precautions  to  be  observed  by  one  about  to  drive  across  railroad 
tracks.     Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  370. 

Question  for  jury  where  driver  of  hack,  in  attempting  to  drive 
across  street  crossing  partly  blocked  by  divided  train  was  guilty 
of  contributory  negligence.  St.  Louis,  etc.,  Ry.  Co.  v.  Wells 
(Ark.),  131. 

Where  flagman  appears  after  automobile  is  on  the  track  and  then 
gives  warning  for  the  first  time,  and  only  in  time  to  enable  the 
chauffeur  to  stop  on  the  first  track,  where  he  is  almost  imme- 
diately run  into  by  a  train,  the  accident  will  be  attributed  to  the 
negligence  of  the  flagman,  and  not  to  that  of  the  chauflFeur. 
Roby  V.  Kansas  City  So.  Ry.  Co.  (La.),  685. 

Where  highway  traveler's  testimony  that  no  train  signals  were 
given  was  disputed,  and  the  other  evidence  showed  that  he 
should  have  discovered  the  approach  of  the  train  in  time,  his 
contributory  negligence  was  established  as  matter  of  law. 
Maryland  Elect.  Rys.  Co.  v.  Beasley  (Md.),  583. 

Where   it   appeared   that   if  plaintiff  had  looked   when  near  the 
track  he  would  have  seen  the  approaching  train  which  struck 
him,    his    testimony    that   he    did    so   look   presented    no   such 
conflict  in  the  evidence  as  would  carry  the  case  to  jury.    Powers 
V.  Iowa  Cent.  Ry.  Co.  (Iowa),  597. 

Where  one  drove  upon  crossing  with  his  back  turned  in  direction 
from  which  he  knew  train  was  due,  without  looking  for  it,  he 
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was  negligent  as  matter  of  law.  Powers  v.  Iowa  Cent  Ry.  Co. 
(Iowa),  597. 
Whether  intestate  was  guilty  of  contributory  negligence  in  re- 
maining in  automobile,  which  was  struck  by  street  car,  was 
question  for  jury.  Indiana  Union  Traction  Co.  i\  Love  (Ind.). 
389. 

Discovered  Peril. 

Right  of  trainmen  to  believe  that  person  approaching  railroad 
track  will  exercise  his  senses  of  sight  and  hearing  so  as  to  per- 
ceive approaching  train  in  time.  Cook  v,  Louisiana  &  X.  W.  R. 
Co.  (La.),  607. 

Evidence. 

That  automatic  bell  giving  warning  of  approach  of  trains  rang 
frequently  when  there  were  no  cars  approaching,  and  frequently 
failed  to  ring  when  there  were  cars  approaching.  Maryland 
Elect.  Rys.  Co.  v.  Beasley  (Md.),  583. 

Flagmen. 

Duties  of  flagmen.    Roby  v,  Kansas  City  So.  Ry.  Co.  (La.),  685. 

Whether  flagman  could  be  said  to  be  at  the  crossing  of  a  certain 
track  at  an  intersection  of  streets  where  there  were  nine  tracks, 
covering,  with  the  spaces  between,  about  114  feet  across  a  fre- 
quented thoroughfare.  Roby  v.  Kansas  City  So.  Ry.  Co.  (La). 
685. 

Gates. 

Railroad  is  not  relieved  from  consequences  of  such  negligence 
by  the  fact  that  one  injured  at  crossing  knew  of  its  failure  to 
comply  with  ordinance  requiring  gates  there.  Rosenthal  r. 
Chicago  &  A.  R.  Co.  (Ill),  356. 

Joint  Tort  Feasors. 

Where  two  corporations  were  joint  tort  feasors  in  causing  rail- 
road crossing  accident,  plaintiff  was  entitled  to  sue  either  or 
both  of  them.     Hales  v.  Michigan  Cent.  R.  Co.  (C.  C.  A.),  308, 

Last  Clear  Chance. 

Doctrine  of  last  clear  chance  had  no  application,  the  engineer 
having  the  right  to  suppose  that  plaintiff  would  not  drive  on 
track  in  front  of  approaching  train.  Powers  v.  Iowa  Cent.  R, 
Co.  (Iowa),  597. 

Proximate  Cause. 

Failure  to  partly  open  street  crossing  as  required  by  statute  was 
proximate  cause  of  injury  to  hack  driver  caused  by  wheels  of 
his  vehicle  skidding  on  rails  where  he  was  compelled  to  cross, 
his  proper  route  over  the  crossing  bemg  obstructed  by  train. 
St.  Louis,  etc.,  Rv.  Co.  Wells  (Ark),  131. 

Right  of  Way. 

Rights  of  public  and  street  railway  at  crossings  are  equal,  sub- 
ject to  superior  right  of  the  company  to  operate  its  cars  on  its 
track.     Indiana  Union  Traction  Co.  v.  Love  (Ind.),  389. 

Signals. 

Comparative  weight  of  negative  and  positive  testimony  on  the 
question  whether  train  signals  were  given  was  for  jury. 
Hales  r.  Michigan  Cent.  R.  Co.  (C.  C.  A.),  308. 
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Motorman's  failure  to  sound  gong  in  approaching  street  cross- 
ing is  evidence  of  negligence;  and  a  stronger  case  is  made  where 
he  gave  no  warning  at  all.  Horandt  v.  Central  R.  Co.  (N. 
J.),  576. 

Question  for  jury  created  by  contradictory  testimony  as  to 
whether  train  signals  were  given.  Horandt  v.  Central  R.  Co. 
(N.  J.),  576. 

Statute  in  question,  requiring  signals  to  be  given  by  trains  ap- 
proaching crossings,  etc.,  was  applicable  to  action  for  death  of 
street  railway  motorman,  killed  in  a  collision  between  his  car 
and  steam  railroad  train.  Hales  v.  Michigan  Cent.  R.  Co.  (C. 
C.  A.),  308. 

Speed. 

Not  negligence  per  se  to  run  interurban  street  car  at  speed  of  30 
miles  an  hour  over  country  crossing,  in  absence  of  statute.  In- 
diana Union  Traction  Co.  v.  Love  (Ind.),  389. 

Stop,  Look,  and  Listen. 

Care  required  of  highway  traveler  as  affected  by  fact  that  he 
knew  that  automatic  bell  was  out  of  order.  Maryland  Elect. 
Rys.  Co.  V.  Beasley  (Md.),  583. 

Care  required  of  one  about  to  drive  across  railroad  tracks,  as  af- 
fected by  fact  that  approaching  train  did  not  signal  for  the 
crossing.    Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  370. 

Diversion  of  attention  excusing  failure  to  look  and  listen  for 
trains,  what  is  the  only.  Sherlock  v.  Minneapolis,  etc.,  Ry.  Co. 
(N.  Dak.),  370. 

Duty  of  one  about  to  drive  wagfon  across  stfeet  railway  track  to 
look  for  cars.  Steubenyille  &  VV.  T.  Co.  v.  Brandon  (O.),  336. 

Duty  to  stop,  look,  and  listen  is  not  rigidly  applied  in  the  case  of 
street  railways.  Phillips  v.  Denver  City  Tramway  Co.  (Colo.), 
336. 

Highway  traveler's  duty  to  look  for  trains  in  both  directions. 
.Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  370. 

One  killed  while  attempting  to  cross  railroad  tracks  was  not 
guilty  of  negligence,  as  matter  of  law,  in  failing  to  stop,  look, 
and  listen  for  an  approaching  engine  or  train.  Rosenthal  v. 
Chicago  &  A.  R.  Co.  (III).  356. 

Self-preservation  may,  and  may  not  be  considered  in  determining 
whether  highway  traveler  exercised  proper  care  to  discover  ap- 
proaching train  by  which  he  was  killed,  when  the  law  of. 
Sherlock  v.  Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  370. 

Testimony  of  highway  traveler,  who  could  have  seen  and  heard 
approaching  train  had  he  looked  and  listened,  that  he  did  look 
and  listen  is  unworthy  of  credit.  Maryland  Elect.  Rys.  Co.  v. 
Beasley  (Md.),  583. 

Traveler  was  not  guilty  of  contributory  negligence,  ks  matter  of 
law,  because  he  looked  and  listened  at  so  great  a  distance  from 
the  crossing  as  to  permit  train  not  then  in  sight  to  reach  the 
crossing  when  he  was  passing  over  it,  or  because  he  looked  and 
listened  where  the  view  was  partially  obstructed.  Mason  v. 
Korthern  Pac.  Ry.  Co.  (Mont.),  552. 

DAMAGES. 

See  CARRIERS;  CARRIERS  OF  PASSENGERS;  CHILDREN; 
DEATH  BY  WRONGFUL  ACT;  EMINENT  DOMAIN; 
NEGLIGENCE;  NUISANCES;  RAILROADS  IN  STREETS; 
STOCK,  INJURIES, TO. 
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Punitive  Damages. 

Are  recoverable  for  such  gross  and  reckless  negligence  as  i> 
equivalent  to  willful  wrong  in  the  eye  of  the  law.  Godfrey  :. 
Meridian  Ry.  &  L.  Co.  (Miss.),  483. 

Punitive  damages  awarded  need  not  bear  any  relation  to  the  com- 
pensatory damages  allowed,  but  they  must  bear  some  relation 
to  the  injury  complained  of  and  the  cause  thereof.  Louis^-ille 
&  X.  R.  Co.  V.  Ritchel  (Ky.),  476. 

Where  one  has  suffered  an  injury  for  which  compensatory  dam- 
ages may  be  awarded,  he  may  in  a  proper  case  recover  punitive 
damages.    Louisville  &  X.  R.  Co.  v.  Ritchel  (Ky.),  476. 

DEATH  BY  WRONGFUL  ACT. 

See  CHILDREX;  FEXCES. 

Damages. 

Evidence  as  to  amount  of  deceased's  earnings,  and  that  he  hai 
saved  nothing,  had  no  property,  and  that  he  was  supporting  a 
family  dependent  on  his  earnings,  admissibility  of.  Dupree  i- 
Wabash  R.  Co.  (Iowa).  591. 

Verdict  for  $20,000  for  death  of  brakeman  of  30.  earning  $80  a 
month,  was  excessive.  Hoffman  r.  Chicago  &  X.  \V.  R.  Co. 
(Xeb.),  286. 

DEMURRAGE. 

See  COMMOX  CARRIERS. 

DRUNKENNESS. 

See  CARRIERS  OF  PASSEXGERS;  IXTOXICATIOX. 

EMINENT  DOMAIN. 

See  COXSTITUTIOXAL  LAW;  INTERSTATE  COMMERCE: 
XUISAXCES. 

Benefits. 

In  action  against  railroad  for  damages  to  lots  abutting  on  street 
over  which  trestle  had  been  built,  benefits  can  not  be  ofifsci- 
Murphy  v.  Chicago,  etc.,  Ry.  Co.  (Wash.).  160. 

Burden  of  Proof. 

In  suit  to  condemn  land  for  railroad  right  of  way,  burden  was  on 
plaintiff  to  show  necessity  for  the  taking.  Northern  Pac.  Ry. 
Co.  Z'.  McAdow  (Mont.),  150. 

Constitutional  Law. 

The  right  to  recover  damages  flowing  from  a  taking  or  damaging 
of  propertj^  is  not  a  right  coming  from  the  constitution,  Hyde 
t.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  427. 

Crossings. 

In  the  performance  of  the  duty  to  restore  streets  and  highways 
crossed  by  their  tracks,  railroads  maj'  be  required,  when  neces- 
sary, to  construct  viaducts  over  and  across  their  tracks,  and 
are  liable  for  damages  to  anj-  person  whose  property  is  injured 
by  such  construction.  Phcenix  Mut.  Life  Ins.  Co.'?*.  Lincoln 
(Neb.).  630. 

Damages. 

Amount  of,  how  to  determine.  Pacific  R..  etc..  Co.  z\  Elmore 
Packing  Co.   (Ore.).  144. 
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Damages  to  be  recompensed  for  under  the  law  of  eminent  do- 
main, what  are  the.  Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S- 
Dak.),  427. 

Delegation  to  person  or  corporation  of  power  of  eminent  domain 
does  not  absolve  the  person  or  corporation  from  liability  for 
negligence.     Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  427. 

Landowner  could  not,  after  being  paid  the  damages  awarded, 
where  part  of  his  land  was  condemned  for  railroad  right  of  way, 
recover  for  injury  to  his  land  by  its  caving  in  because  of  the 
nonnegligent  excavation  by  the  railroad  company  of  the  ad- 
jacent roadway  condemned.  Chapman  v.  St.  Louis,  etc.,  Ry. 
Co.  (Mo.),  161. 

Protection  of  constitutional  provision  inhibiting  the  taking  of  pri- 
vate property  for  public  use  without  compensation  may  be 
waived  by  agreement  or  conduct  creating  estoppel.  Briar  Creek 
Ry.  Co.  V.  Kanawha  Cent.  R.  Co.  (W.  Va.),  155. 

Railroad  has  no  power  to  obligate  itself  as  to  running  of  its  trains 
in  a  way  which  would  interfere  with  the  rights  of  the  public 
therein.     Pacific,  etc.,  Co.  v.  Elmore  Packing  Co.  (Ore.),  144. 

That  defendant,  who  constructed  a  railroad  without  condemnation, 
or  the  condemnation  required  by  law,  has  conveyed  it  to  an 
operating  company,  which  has  continued  the  trespass,  is  no 
defense  to  action  for  such  trespass.  Keil  v.  Grays  Harbor  &  P. 
S.  Ry.  Co.  (Wash.),  314. 

The  word  "damaged"  in  Minn.  Const,  art.  6,  §  13,  means  legal 
damages,  and  one  making  reasonable  use  of  his  property  is  not 
liable  for  any  damages  suffered  by  any  other  person  flowing 
from  such  use.    Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  427. 

Where  effect  of  changed  condition  in  lots  abutting  on  street  by 
construction  of  railroad  trestle  over  the  street  is  not  to  di- 
minish the  market  value  because  of  some  more  extended  use, 
there  is  no  damage  for  which  owner  is  entitled  to  compensa- 
tion.    Murphy  v.  Chicago,  etc.,  Ry.  Co.  (Wash.),  166. 

Where  railroad  trestle  crosses  street  diagonally,  owner  of  lot  not 
abutting  upon  railroad's  right  of  way  is  not  entitled  to  dam- 
ages to  such  lot.  Murphv  v.  Chicago,  etc.,  Ry.  Co.  (Wash.), 
166. 

Injunction. 

Railroad  company,  claiming  part  of  common  carrier  railroad, 
built  on  private  land,  as  private  enterprise,  was  not  entitled  to 
injunction  to  prevent  another  railroad  company  from  taking 
possession  of  such  railroad  and  operating  it,  pending  condem- 
nation proceedings  to  determine  legal  rights  of  the  parties. 
Briar  Creek  Ry.  Co.  v.  Kanawha  Cent.  Ry.  Co.  (VV.  Va.),  155. 

When  conduct  of  landowner  limits  him  to  his  remedy  for  com- 
pensation for  the  land,  and  ostop?  him  from  preventing  opera- 
tion of  the  railroad  by  injunction,  or  compelling  its  removal. 
Briar  Creek  Ry.  Co.  r.  Kanawha  Cent.  Ry.  Co.  (W.  Va.),  155. 

Necessity  for  Taking. 

Definition  of  "necessity,"  as  used  in  statute  providing  that  the 
taking  of  the  property  in  question  must  appear  necessary. 
Northern  Pac.  Ry.  Co.  v.  McAdow  (Mont.),  150. 

Evidence  in  question  did  not  show  that  the  right  of  way  for  a 
lateral  track  to  connect  railroad's  main  line  with  a  terminal 
nearer  to  business  portion  of  city  than  the  one  in  use  was  not 
reasonably  necessary.  Northern  Pac.  Ry.  Co.  v.  McAdow 
(Mont.),  150. 
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Inference  of  convenience  to  the  public  from  the  more  convenient 
location  of  the  depot,  etc.,  was  insufficient  in  itself  to  show 
necessity  for  the  taking;  and  judgment  of  condemnation  was 
therefore  improperly  granted  on  the  pleadings.  Northern  Pac 
Ry.  Co.  V.  McAdow  (Mont.),  150. 

Property  Subject  to. 

Power  of  railroad  company  to  defeat  the  exercise  of  right  of  em- 
inent domain  by  telegraph  company  by  the  construction  and 
maintenance  of  telegraph  lines  on  both  sides  of  railroad  track- 
Western  &  A.  R.  Co.  V.  Western  Union  Telegraph  Co.  (Ga.), 
651. 

Telegraph  company  may  condemn  right  of  way  along  right  c 
way  of  railroad  company,  whether.  Western  &  A.  R.  Co.  :. 
Western  Union  Telegraph  Co.  (Ga.),  051. 

Telegraph  company's  right  to  condemn  railroad  company's  righi 
of  way  on  both  sides  of  track.  Western  &  A.  R.  Co.  v.  West- 
ern Union  Telegraph  Co.  (Ga.),  651. 

Test  of  municipal  right  to  make  street  crossing  over  railroad 
property.     Paterson  &  R.  R.  Co.  v.  Paterson  (N.  J.),  674. 

Under  circumstances  in  question,  a  telegraph  company  will  be 
enjoined  from  condemning  the  route  along  a  railroad  right  of 
way  which  the  latter  has  selected  m  good  faith  for  a  telegraph 
line  of  its  own.  Western  &  A.  R.  Co.  v.  Western  Union  Tele- 
graph Co.  (Ga.),  651. 

Public  Use. 

Tramway  maintained  in  connection  with  sawmill  for  the  hauling 
of  lumber,  etc.,  where  owner  has  merely  adopted  j^chedule  of 
freight  charges.  Raines  :•.  Marsfield  &  Suburban  R.  Co. 
(Ore.).  637. 

Whether  or  not  a  proposed  use  of  a  street  in  the  maintenance  of 
a  tramway  is  for  a  public  purpose  is  a  question  of  fact.  Baines 
V.  Marsfield  &  Suburban  R.  Co.  (Ore.),  637. 

Streets  and  Highways. 

Owner  of  land  abutting  on  street  may  not  complain  of  the  clos- 
ing of  other  streets  by  the  construction  and  operation  of  rail- 
road tracks  and  switchyards  when  he  does  not  suffer  any  dam- 
ages not  common  to  all  residents  in  the  neighborhood.  Hyde 
V.   Minnesota,  etc.,   Ry.  Co.   (S.   Dak.\  427. 

Railroad,  under  power  of  eminent  domain,  can  have  no  implied 
right  to  vacate  any  part  of  a  highway  on  the  pretext  that  it 
is  needed  for  railroad  purposes,  and  such  closing  is  a  public 
nuisance.     Hyde  r.   Minnesota,  etc.,   Ry.  Co.   (S.   Dak.).  427. 

EMPLOYERS'  LIABILITY  ACTS. 
Application. 

"Division  point,"  within  the  statute  in  question,  what  is  a. 
St.  Louis,  etc.,  R.  Co.  r.  State  (.-Krk.),  88. 

Trackman,  injured  while  repairing  switch,  was  engaged  in  inter- 
state commerce,  and  was  therefore  entitled  to  maintain  action 
under  U.  S.  Comp.  St.  Supp.  1909,  p.  1171.     Central  R.  Ca  : 
Colasurdo  (C.  C.  A.),  52. 

Whirley,  derrick,  or  locomotive  crane,  built  upon  car  tracks, 
and  equipped  with  boiler  and  engine,  but  not  employed  by 
railroad  in  its  business  as  common  carrier,  was  not  a  "locomo- 
tiye.  tender,  or  similar  vehicle  used  in  moving  state  traffic' 
within  meaning  of  statute  in  question.  Lake  Shore  &  M.  S. 
Ry.  Co  r.  Benson  (Ohio).  44. 
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Construction. 

Statute  in  question,  making  it  unlawful  to  repair  equipment  with- 
out maintaining  at  every  division  point  sheds  over  the  repair 
tracks,  is  penal,  and  must  be  strictly  construed.  St.  Louis, 
etc.,  R.  Co.  V,  State  (Ark.),  88. 

Constitutional  Law. 

Validity  of  statute  making  it  unlawful  for  railroad  to  repair 
equipment  without  maintaining  at  every  division  point  sheds 
over  the  repair  tracks  for  protection  of  employees  against 
weather.     St.  Louis,  etc.,  R.  Co.  v.  State  (Ark.),  88. 

EVIDENCE. 

Photographs.     Sherlock  v.   Minneapolis,  etc.,    Ry.   Co.    (\.    Dak.)., 
370. 

Res  Gestae. 

Declarations  of  person  struck  by  engine,  made  after  he  had  been 
taken  to  a  hospital,  as  to  cause  of  the  accident.  Welch  v.  Balti- 
more &  O.  R.  Co.  (Md.),  624. 

Speed. 

Non-expert    testimony    as    to    speed    of    train,     competency    of. 
Powers  V.  Iowa  Cent.  Ry.  Co.  (Iowa).  397. 
Train   sheet   was   admissible   to   show   time   when   particular   train 
passed   through    certain   station.     Chesapeake   &   O.    Ry.   Co.   v, 
Stojanowski  (C.  C.  A.),  670. 

FELLOW  SERVANTS. 

See   MASTER  AND  SERVANT. 

Appliances. 

Master  is  not  liable  to  servant  for  negligence  of  coemployees  in 
using  appliances  or  negligent  failure  1o  use  tliem,  or  negliarent 
operation  of  machinery.  Indianapolis,  etc.,  Co.  v.  Mathews 
(Ind.),  55. 

Concurring  Negligence. 

Master  is  liable  for  an  injury  resulting  from  the  coml)ined  negli- 
gence of  himself  and  a  fellow  servant  of  the  injured  servanc. 
Messinger  v.  New  York,  etc.,  R.  Co.  (Conn.),  400. 

Fellow  Servant  Rule. 

Such  defense  is  never  available  against  injuries  resulting  from 
breach  of  master's  duty.  Messinger  z\  New  York,  etc.,  R.  Co. 
(Conn.),  400. 

Who  Are. 

At  common  law  section  foreman  while  employing  and  discharg- 
ing men  is  a  vice  principal,  but  in  directing  them  after  their 
employment  he  is  a  fellow  servant.  Vandalia  R.  Co.  v,  Parker 
(Ind.),  410. 

Complaint,  in  action  for  injuries  to  motorman  in  a  collision  be- 
tween cars,  showed  nothmg  more  than  ncnfligent  acts  of  fel- 
low servants  of  motorman.  Indianapolis  Tract.,  etc.,  Co.  v. 
Mathews  (Ind.),  55. 

Conductor,  in  charge  of  work  which  was  bemg  done  when  brake- 
man  was  injured,  was  not  latter's  fellow  servant.  Melius  v. 
Chicago,  etc.,  Ry.  Co.  (Wash.),  259. 

Engineer  in  charge  of  engine  operating  tram  cars  by  means  of 
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cable  and  employee  chargea  with  duty  of  keeping  the  tram- 
way in  repair  and  oiling  machinery  used  in  operating  tram 
cars.     Larson  v.  Kieburtz  (Wash.).  291. 

Engineer  was  fellow  servant  of  track  repairer,  whose  contract 
of  employment  included  his  own  responsibility  for  negligence 
of  his  fellow  servants.  Messinger  v.  Xew  York,  etc.,  R.  Co. 
(Conn.),  400. 

Motorman  operating  car  on  main  track  and  employees  movin.:^ 
car  of  another  company  from  shops  of  his  company  to  main 
track.     Indianapolis  Tract.,  etc.,  Co.  v.  Mathews  (Ind.),  55. 

Railroad  employee  and  those  under  his  charge  engaged  in  re- 
pairing track  are  fellow  servants.  Messinger  v.  New  York, 
etc.,  R.  Co.   (Conn.),  400. 

Section  laborers'  right  to  recover  for  injuries  from  falling  from 
overcrowded  hand  car  being  operated  under  direction  of  the 
railroad's  foreman  must  be  determined  by  the  comnion  law- 
relationship  of  coemployees.  and  not  by  the  employer's  lia- 
bility act  in  question.     Vandalia  R.  Co.  v.  Parker  (Ind.).  410. 

Track  .walker  and  section  foreman  directing  his  work  are 
not  under  laws  of  West  Virginia.  Blankenship  v.  Norfolk  & 
W.  Ry.  Co.  (Ky.),  113. 

FENCES. 

See  STOCK,  INJURIES  TO. 

Natural  Barriers. 

Under  statute  in  question,  it  was  for  jury  to  decide  whether  a 
natural  barrier  was  a  sufficient  substitute  for  a  statutory  right 
of  way  fence.    Ulicke  v.  Chicago,  etc..  Ry.  Co.  (Wis.),  381. 

Necessity  of,  and  compliance  with,  statute  in  question.    Ulicke  v. 

Chicago  &  N.  W.  Ry.  Co.  (Wis.).  381. 

Personal  Injuries. 

Evidence  warranted  finding  that  death  of  person  on  track  was 
occasioned  in  whole  or  in  part  because  of  want  of  statutory 
fence  along  defendant's  right  of  way.  Ulicke  v,  Chicago  &  N. 
W.   Ry.  Co.   (Wis.).  381. 

Railroad's  liability  for  death  of  person  struck  by  train,  where 
he  was  guilty  of  contributory  negligence  and  the  railroad  had 
not  complied  with  statute  in  question  requiring  its  tracks  to 
be  fenced.     Ulicke  v.  Chicago,  etc.,  Ry.  Co.  (Wis.\  :^81. 

Under  statute  in  question,  railroad  is  not  required  to  build  fences 
that  are  sufficient  to  prevent  persons  from  entering  upon  its 
right  of  way.     Ulicke  v.  Chicago  &  N.  W.  Ry.  Co.  (W"is.).  381. 

FIRES. 

See  CHILDREN;  TRESPASSERS. 

FIRES  SET  BY  LOCOMOTIVES. 

See  RAILROADS  IN   STREETS. 

Combustibles  on  Right  of  Way. 

Duty  to  keep  roadbed  and  railroad  right  of  way  clear  of  combus- 
tible material.     Dowling  Lumber  Co.  v.  King  (Fla.),  35. 

FLYING  SWITCH. 

See  NEGLIGENCE. 

FOREIGN  CORPORATIONS. 

See  RAILROADS. 
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FRIGHTENING  TEAMS. 

Negligence. 

Section  employees  were  not  negligent  in  throwing  old  ties  re- 
moved from  track  down  the  embankment  of  the  right  of  way 
into  a  ravine,  resulting  in  the  frightening  of  plaintiff's  team  on 
highway  just  beyond  such  eml)ankment,  the  accident  being 
damnum  absque  injuria.  Chandler  f.  Illinois  Cent.  R.  Co. 
(111.),  323. 

Noises. 

Railroad's  responsibility  for  frightening  plaintiff's  team  on  high- 
way adjoining  its  right  of  way,  by  throwing  old  ties  down  the 
right  of  way  embankment,  was  only  that  of  a  private  owner 
of  land  abutting  upon  a  highway  under  similar  circumstances, 
and  not  that  of  a  carrier.  Chandler  v.  Illinois  Cent.  R.  Co. 
(111.),  323. 

GARNISHMENT. 

Where  railroad  company  was  garnished  in  foreign  state,  an  as- 
signee oi  the  wages  garnished,  who  was  properly  served  but 
failed  to  appear,  is  not  entitled  later  to  sue  the  company  on  an 
assignment  of  the  wages  garnished.  Steltzer  v.  Chicago,  etc., 
Ry.  Co.  (Iowa).  76. 

HUSBAND  AND  WIFE. 

See  IMPUTED  XEGLIGENCE. 

IMPUTED  NEGLIGENCE. 

See  XEGLIGEXCE. 

Chauffeui's  negligence  in  driving  automobile  is  not  in  general  im- 
putable to  person  riding  in  it.  Porter  z\  Jacksonville  Elect.  Co. 
(Fla.).  348. 

Husband's  negligence  is  imputable  to  his  wife,  whether  the.  Phil- 
lips V.  Denver  City  Tramway  Co.   (Colo.),  336. 

INJUNCTION. 

See  NUISANCES. 

INTERSTATE  COMMERCE. 

See  EMPLOYERS'  LIABILITY  ACTS. 

Rates. 

Erroneous  quotation  of  lower  freight  rate  for  interstate  ship- 
ment than  the  rate  fixed  by  the  published  tariff  on  file  with  the 
Interstate  Commerce  Commission  gives  no  right  of  action  to 
shipper  who  sustains  injury  by  acting  on  faith  of  the  quoted 
rate,  although  such  tariff  was  not  posted  or  on  file  in  the 
carrier's  local  station,  Illinois  Cent.  R.  Co.  z'.  Henderson 
Elev.  Co.   (U.  S.),  198. 

Right  of  carrier  to  refuse  to  perform  services  connected  en- 
tirely with  intrastate  business,  for  a  rate  estal)lished  by  it,  on 
the  theory  that  to  require  such  service  would  impose  an  un- 
just burden  on  its  interstate  commerce,  in  violation  of  Const. 
U.  S.  art.  1,  subsec.  3.  Louisville  &  N.  R.  Co.  v.  Higdon 
(Ky.).  509. 
State  Regulation. 

Statute  in  question,  requiring  separate  accommodations  for  white 
and  colored  passengers,  etc.,  is  not  invalid  as  an  interference 
with  interstate  commerce.  Alabama  &  N.  Ry.  Co.  r.  Morris 
(Miss.),  172. 
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Telegraph  line  so  constructed  and  maintained  along  railroad 
right  of  way  as  not  to  interfere  with  the  transportation  of 
passengers  and  goods  beyond  the  state  is  not  a  burden  on 
interstate  commerce.  Western  &  A.  R.  Co.  v.  Western  Union 
Tel.  Co.  (Ga.),  651. 

Validity  of  state  statute  penalizing  the  refusal  of  railroad  to  re- 
ceive tender  of  freight  for  transportation  to  point  on  line  of 
another  carrier  outside  of  the  state,  where  the  carrier  had  no 
rate  for  such  shipment.  Southern  Ry.  Co.  v.  Burlington  Lum- 
ber Co.  (U.  S.),  183. 

What  Is. 

Shipments  of  ties  f.  o.  b.  Louisville,  originating  at  another  point 
in  Kentucky,  are  governed  by  intrastate,  not  interstate,  freight 
rates,  though  the  consignments  were  made  in  care  oi  nonresi- 
dent officials  of  the  purchasing  railroad  companies  and  then 
were  forwarded  to  other  states  without  beinc:  unloaded.  Louis- 
ville &  N.  R.  Co.  V.  Ohio  Valley  Tie  Co.  (Ky.),  491. 

INTOXICATING  LIQUORS. 

See  COXSTITUTIONAL  LAW. 

INTOXICATION. 

See  CARRIERS  OF  PASSEXGERS;  PERSONAL  IXJURIES- 
What  constitutes  drunkenness  or  intoxication.     St.  Louis,  etc.,  Ry. 
Co.  V.  Waters  (Ark.),  275. 

JOINT  TORT  FEASORS. 

See  CROSSINGS. 

LIBEL. 

See  RAILROADS. 

LICENSEES. 

See   NEGLIGENCE;  TRESPASSERS. 

Degree  of  Care. 

Constant  use  of  railroad  yards  as  passageway  from  one  side 
of  track  to  other  is  sufficient  to  charge  the  company  with  no- 
tice thereof,  and  to  impose  upon  its  employees  the  duty  to  use 
ordinary  care  to  prevent  injury  to  persons  so  using  the  yards 
Wininger  z\  Ft.  Worth  &  D.  C.  Ry.  Co.  (Tex.).  124. 

Discovered  Peril. 

After  presence  of  shipper  in  car  in  question  was  discovered  there 
was  no  negligence  on  part  of  railroad  which  rendered  it  liable 
for  his  death,  caused  by  shunting  such  car  against  another  car 
on  siding.     .Atchison,  etc.,  Ry.  Co.  v.  Taylor  (C.  C.  A.),  766. 
Evidence  warranted  finding  that  conductor  was  negligent  in  per- 
mitting movement  of  train  without  warning  after  he  had  no- 
tice of  child's  presence.     Wininger  v.  Ft.  Worth  &  D.  C.  Ry 
Co.  (Tex.),  124. 
Negligence  was  question  for  jury  where  plaintiff,  a  boy  11  years 
of  age.  was  injured  by  being  thrown  from  railroad  car  standing 
on  defendant's  track  by  the  shock  caused  by  the  driving  of  other 
cars  against  it.    Northern  Pac.  Ry.  Co.  v.  Curtz  (C.  C.  A.),  568. 

Who  Are. 

Children   in  cars  standing  on  track   in  street  for  the  purpose  of 
sweeping  up  scattered  wheat,  after  the  cars  had  been  unloaded 
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where  licensees,  as  to  whom  the  railroad  was  bound  to  use  rea- 
sonable care  to  discover  their  presence  and  avoid  injury  to 
them.    Northern  Pac.  Ry.  Co.  v.  Curtz  (C.  C.  A.),  568. 

LOCAL  ASSESSMENTS. 
See  TAXATION. 

MASTER  AND  SERVANT. 

See  DEATH  BY  WRONGFUL  ACT;  EMPLOYERS'  LIA- 
BILITY ACTS;   FELLOW  SERVANTS;  RAILROADS. 

Accidents  on  Track. 

Duty  of  engineer  and  fireman  in  charge  of  through  train  on 
main  line  to  look  ahead  and  attend  to  proper  operation  of  train 
in  passing  through  yard  limits,  in  order  to  avoid  injuring  rail- 
road employees.  Southern  Ry.  Co.  v.  Tyree's  AdmV  (Va.), 
264. 

Engineer  backing  his  engine  down  upon  track  repairer  without 
ringing  his  bell  was  negligent;  and  that  this  method  of  back- 
ing his  engine  was  the  one  customarily  used  at  that  point  did 
not  alter  the  case.  Messinger  v.  New  York,  etc.,  R.  Co. 
(Conn.),  400. 

Railroad  which  knowingly  permits  an  engineer  to  run  his  engine 
in  a  reckless  manner,  liable  to  cause  injury  to  others  is  itself 
guilty  of  negligence  in  failing  to  use  reasonable  care  to  guard 
against  the  habitual  negligence  of  such  employee.  Messinger 
v.  New  York,  etc.,  R.  Co.  (Conn.),  400. 

Assignment  of  Wages. 

Assignee  of  wages  of  railroad  employee  obtained  no  greater 
right  by  the  assignment  than  his  assignor  had  at  the  time 
thereof.     Steltzer  v.   Chicago,  etc.,   Ry.   Co.    (Iowa),   76. 

Validity  of  contract  by  which  employee  of  railroad  gave  it  power 
to  pay  debts  owing  by  him  for  board  and  lodgini;,  and  lo  de- 
duct the  same  from  his  wages.  Steltzer  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  76. 

Assumption  of  Risk. 

Continuing  in  employment  with  knowledge  of  increased  perils, 
and  without  objection.  Indianapolis  Tract.,  etc.,  Co.  v.  Mathews 
(Ind.),  55. 

Employee  assumes  risk  of  all  dangers  which  are  or  may  be 
known  by  exercise  of  ordinary  care,  though  not  actually  an- 
ticipated by  him.     Vandalia  R.  Co.  v.  Parker  (Ind.),  410. 

Employee  injured  while  riding,  for  his  own  convenience,  on 
tram  car  not  provided  for  employees  to  ride  on,  could  not  re- 
cover against  employer,  although  other  employees  did  the 
same  thing.     Larson  r.  Kieburtz  (Wash.),  291. 

Injured  employee's  burden  of  sustaining  allegation  of  his  want 
of  knowledge  of  defects.  Indianapolis  Tract.,  etc.,  Co.  r. 
Mathews  (Ind.),  55.  . 

Motorman  assumes  risk  of  inclement  weather  conditions.  In- 
dianapolis Tract.,  etc.,  Co.  z\  Mathews   (Ind.),  55. 

Obvious  or  known  dangers,  and  those  discoverable  by  exercise 
of  ordinary  care.    Indianapolis,  etc.,  Co.  v.  Mathews  (Ind.),  55. 

Presumption  that  employee  knows  master's  mode  of  conducting 
his  business.  Indianapolis  Tract.,  etc.,  Co.  v.  Mathews 
(Ind.),  55. 

Servant  does  not  assume  extraordinary  risks.  Messinger  v.  New 
York,  etc.,  R.  Co.  (Conn.),  400. 
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Since  the  placing  of  a  handhold  at  the  middle  of  the  car  in  ques- 
tion would  have  been  a  new  construction  and  of  no  permanent 
use  to  the  car,  plaintiff,  injured  by  a  fall  while  returning  froia 
the  roof  of  a  dining  car,  where  he  had  gone  to  fill  the  water 
tank,  was  not  justified  in  believing  that  grab  irons  would  be 
placed  on  such  roof  for  his  benefit;  and  his  foreman's  promise 
that  it  should  be  done  did  not  relieve  him  of  the  assumption 
of  risk  as  matter  of  law.  Wabash  R.  Co.  v.  Stansberry  (C.  C. 
A.),  271. 

Track  repairer  did  not  assume  risks  from  resumption  of  traflic 
without  his  being  notified.  Messinger  z\  New  York,  etc.,  R. 
Co.   (Conn.),  400. 

Track  repairer,  injured  by  unlighted  cars  kicked  back  to  station 
platform  without  warning,  was  entitled  to  assume  that  some 
precaution  would  be  taken  to  guard  him  against  such  danger. 
Central    R.  Co.  r.  Colasurdo  (C.  C.  A.),  52. 

Contributory  Negligence. 

Brakeman  following  directions  of  conductor  in  applying  the 
air  pressure  for  the  purpose  of  righting  a  car  after  dumpinjj. 
by  means  of  an  angle  cock  on  the  side  of  the  car,  instead  of 
applying  it  by  the  safe  means  of  an  angle  cock  on  the  end  of 
the  car.     Melius  v.  Chicago,  etc.,  Ry.  Co.  (Wash.),  259. 

Evidence  in  action  for  track  walker's  death  showed  contributory 
negligence  by  decedent.  Blankenship  v.  Norfolk  &  W.  Ry. 
Co.   (Ky.),  113. 

In  action  for  injury  to  brakeman  caused  by  absence  of  drawbar, 
evidence  warranted  finding  that  he  was  not  guilty  of  con- 
tributory negligence,  and  did  not  assume  the  risk.  Karns  r. 
Atchison,  etc.,  Ry.  Co.  (Kan.),  417. 

Servant  is  not  charged  with  duty  of  inspection,  but  may  rely 
upon  assumption  that  master's  railroad  track  is  reasonably 
safe  for  use.     St.  Louis,  etc.,  Co.  v.  Rushing  (Okl.),  82. 

W^here  there  is  in  force  a  rule  requiring  brakemcn  to  inspect 
appliances,  etc.,  and  a  brakeman  is  injured  by  a  defect  in  an 
appliance  of  which  he  is  ignorant,  but  which  he  might  have 
discovered  by  inspection,  the  question  of  his  contributory  neg- 
ligence is  generally  for  the  jury.  Karns  v.  Atchison,  etc.,  Ry. 
Co.   (Kan.).  417. 

Delegation  of  Duty. 

Where  engineer  on  dummy  railroad  was  at  his  own  request 
given  entire  supervision  of  its  track,  the  company  was  not 
liable  for  his  death  from  defective  condition  of  track.  Hooks 
V.   Mills   (Miss.).  79. 

Derailment. 

Questions  for  jury  whether  derailment  of  deceased  engineers 
train  was  caused  by  defective  track,  and,  if  so,  whether  such 
defect  was  from  master's  negligence.  Hooks  v.  Mills 
(Miss.),  79. 

Lights. 

Si  reel  railway's  duties,  as  an  employer,  with  respect  to  lights. 
Indianapolis  Tract.,  etc.,  Co.  v.  Mathews   (Ind.),  55. 

Malicious  Prosecution. 

Liability  of  railroad  for  acts  of  its  station  agent  in  instituting 
malicious  prosecution.  Chicago,  etc.,  Ry.  Co.  v.  HoUiday 
(Okl),  96. 
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Station  agent  was  acting  within  scope  of  his  authority;  and  the 
railroad  was  liable  for  the  wrongful  search  of  a  dwelling  house 
for  property  stolen  from  station.  Chicago,  etc.,  Ry.  Co.  v. 
Holliday  (Okl.).  96. 

Nonassignable  Duties. 

Whether  towerman  acted  directly  for  his  employer  railroad  or 
through  the  order  of  one  acting  for  it.  the  duty  involved  in  the 
control  of  tracks  and  switches  was  that  of  the  master.  Mes- 
singer  v.  New  York,  etc.,  R.  Co.  (Conn.).  400. 

Pleading. 

Complaint,  in  action  by  section  hand  for  injuries  sustained  by 
fall  from  overcrowded  hand  car,  was  demurrable  for  failure 
lo  state  facts  showing  the  duty  alleged  to  have  been  owing  by 
the  railroad  to  plaintiff.    Vandalia  R.  Co.  v.  Parker  (Ind.),  410. 

Presumptions. 

Fact  oi  injury  to  servant  carries  with  it  no  presumption  of  neg- 
ligence on  part  of  master.  St.  Louis  &  S.  F.  R.  Co.  7'.  Rushing 
(Okl),  82. 

Where  railroad  towerman  acts  on  telegraphic  or  general  orders 
from  some  one  in  charge  of  the  track  and  the  operation  of 
engines  at  that  point,  the  presumption  is  that  he  did  his  duty 
and  acted  within  his  orders.  Messinger  v.  New  York,  etc., 
R.  Co.   (Conn.),  400. 

Proximate  Cause. 

Master's  failure  to  warn  track  repairer  of  the  dangers  of  his 
place  of  work  was  either  the  proximate  or  a  proximate  cause 
of  his  injury.  Messinger  v.  New  York,  etc.,  R.  Co.  (Conn.), 
400. 

Rules. 

Scope  effect  and  interpretation  of  rule  of  railroad  company  re- 
quiring all  brakemen  to  inspect  carefully  at  every  station  the 
coupling  apparatus  and  other  appliances,  etc.  Karns  v.  Atchison, 
etc.,  Ry.  Co.  (Kan.).  417. 

Street  railways'  duties  and  liabilities  with  respect  to  adopting, 
promulgating,  and  enforcing  rules  for  the  protection  of  th^ir 
employees.     Robinson  v.  City,  etc..  R.  Co.  (W.  Va.),  267. 

Under  the  facts  in  this  case,  defendant  company  could  not  es- 
cape liability  for  injury  to  brakeman,  caused  by  defective  ap- 
pliance furnished  by  company,  on  the  ground  that  there  was 
a  rule  requiring  him  to  inspect  appliances,  etc.  Karns  v.  Atchi- 
son, etc.,  Ry.  Co.   (Kan.),  417. 

Volunteers. 

Liability  of  master  for  injury  to  person  assisting  servant.  Cen- 
tral  Kentucky  Traction   Co.  v.   Miller   (Ky.),   70. 

Plaintiff,  one  of  defendant's  conductors,  in  operating  the  car  in 
question  was  a  mere  volunteer,  unless  the  mctorman  of  the 
car  was  too  sick  to  operate  it.  Central  Kentucky  Traction  Co. 
V.  Miller  (Ky.),  70. 

Warn  and  Instruct. 

Duty  of  warning  servant  of  the  dangers  of  his  work  place  cannot 
be  delegated.  Messinger  r.  New  York,  etc.,  R.  Co.  (Conn.), 
400. 

In    action    against    railroad    for    causing   death     of     experienced 
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brakeman  by  backing  car  against  him  in  the  nighttime,  e«ri- 
dence  that  there  was  no  light  on  the  car;  that  there  was  no 
brakeman  thereon;  and  that  it  was  moved  without  notice  or 
warning,  was  insufficient,  in  absence  of  custom  requiring  such 
notice  or  warning,  and  under  the  circumstances,  to  prove  ac- 
tionable negligence.  Hoffman  v,  Chicago  &  N.  W.  R.  Ca 
(Neb.),  286. 

Railroad  is  not  negligent  in  not  giving  track  walker  notice  of 
time  of  either  regular  or  extra  trains.  Blankenship  v.  Norfolk 
&  W.  Ry.  Co.  (Ky.),  113. 

Railroad  was  liable  for  death  of  section  foreman  whose  hand  car 
was  struck  by  train  as  result  of  misinformation  given  by 
operator  that  train  was  thirty  minutes  late,  regardless  of  negli- 
gence in  giving  it.  Chesapeake  &  O.  Ry.  Co.  v.  White  (Ky.), 
107. 

Who  Are  Servants. 

One  who,  at  request  of  conductor,  an  emergency  existing,  as- 
sists in  unloading  safe  from  one  of  carrier's  cars.  St.  Louis  & 
S.  F.  R.  Co.  V.  Bagwell  (Okl.),  413. 

Who  Are  Employees. 

Question  for  jury  whether  regular  motorman  was  too  sick  to 
operate  car,  so  as  to  make  plaintiff  an  emergency  employee  in 
operating  the  car.  Central  Kentuckv  Traction  Co.  v.  Miller 
(Ky.),  70. 

Work  Place. 

Degree  of  care  required  of  master  to  furnish  and  maintain  safe 
work  place.  Indianapolis  Tract.,  etc.,  Co.  v.  Mathews 
(Ind.),  55. 

Duty  of  employer  to  exercise  ordinary  care  to  keep  track  clear 
for  use  of  the  car  in  question.  Central  Kentucky  Traction  Co. 
V.  Miller  (Ky.),  70. 

Duty  of  master  to  exercise  ordinary  care  to  keep  its  tracks  in 
reasonably  safe  condition  is  nondelegable.  St.  Louis,  etc.,  R. 
Co.  V,  Rushing  (Okl.),  82. 

Employer's  duty  to  furnish  its  employees  with  reasonably  safe 
work  place  extends  to  appliances  which,  from  the  nature  of 
the  work,  directly  affect  the  safety  of  such  employees,  but 
does  not  cover  a  case  where  employee  is  unnecessarily  mak- 
ing use  of  an  instrumentality  for  his  own  convenience.  Larson 
V.  Kieburtz  (Wash.),  291. 

Failure  to  notify  track  repairer  of  resumptron  of  traffic  was 
breach  of  railroad's  duty  to  furnish  him  a  safe  work  place. 
Messinger  v.  New  York,  etc.,  R.  Co.  (Conn.),  400. 

Person  operating  railroad  does  not  owe  its  servants  an  absolute 
duty,  at  all  times,  to  have  and  maintain  a  safe  roadbed,  but 
must  simply  exercise  reasonable  care  to  furnish  reasonably 
safe  work  place.     Hooks  v.  Mills  (Miss.),  79. 

Railroad  is  bound  to  exercise  reasonable  care  to  give  track  re- 
pairer reasonably  safe  work  place,  in  view  of  its  character  and 
the  dangers  attendant  upon  it.  Messinger  v.  New  York, 
etc.,  R.  Co.   (Conn.),  400. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  DAM- 
AGES; EMINENT  DOMAIN;  FENCES;  FIRES;  FRIGHT- 
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ENING  TEAM;  IMPUTED  NEGLIGENCE;  JOINT  TORT 
FEASORS;  LICENSEES;  MASTER  AND  SERVANT; 
STATIONS  AND  DEPOTS;  STOCK,  INJURIES  TO: 
STREET  RAILWAYS;  TRESPASSERS. 

Flying  Switch. 

Application  of  rule  that  the  making  of  a  flying  switch  is  negli- 
gence as  matter  of  law.  Atchison,  etc.,  Ry.  Co.  v.  Taylor*  (C. 
C.  A.),  766. 

Gross  Negligence. 

Definition.    Willard  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  545. 

Gross  negligence,  not  amounting:  to  such  wanton  and  reckless 
indifference  to  rights  of  others  as  to  be  equivalent  to  inten- 
tional violation  of  them,  will  not  warrant  punitive  damages. 
Dowling  Lumber  Co.  v.  King  (Fla.),  34. 

Imputed  Negligence. 

Concurring  negligence  of  driver  of  automobile  cannot  be  im- 
puted to  guest  riding  therein.  Indiana  Union  Traction  Co.  v. 
Love  (Ind.),  389. 

Negligence  of  chauffeur  of  automobile  hired  from  public  stand 
is  imputable  to  those  who  hire  the  machine,  whether  the. 
Roby  V.  Kansas  City  So.  Ry.  Co.  (La.),  685. 

Negligence  of  owner  and  driver  of  team  is  not  imputable  to  per- 
son riding  with  him.  Illinois  Cent.  R.  Co.  v.  Wilkins  (Ky.), 
682. 

Passengers  in  automobile  are  not  chargeable  with  contributory 
negligence  of  driver.    Horandt  v.  Central  R.  Co.  (N.  J.),  576. 

Last  Clear  Chance. 

Definition  and  application  of  last  clear  chance  rule.  Atchison, 
etc.,  Ry.  Co.  v.  Taylor  (C.  C.  A.),  766. 

Licensees. 

Mere  fact  that  no  license  had  been  procured  for  the  automobile 
does  not  relieve  from  liability  one  whose  negligence  injurcl 
a  passenger  riding  in  the  automobile  on  the  public  highways 
of  the  state.     Porter  v.  Jacksonville  Elect.  Co.  (Fla.),  348. 

Ordinances. 

Violation  of  ordinance  is  negligence  per  se.  Watts  v.  Mont- 
gomery Traction  Co.  (Ala.),  121. 

Pleading. 

In  action  for  personal  injuries,  a  ground  of  negligence  not  set 

out  in  the  complaint  is  not  in  issue.     Messinger  v.  New  York, 

etc.,  R.  Co.  (Conn.),  400. 
Plea  that  defendant  did   not  discover  peril  of  plaintiff  in  time 

to  avoid  the  accident  is  covered  by  plea  of  not  guilty.    Porter 

V.  Jacksonville  Elect.  Co.  (Fla.),  348. 

-Proximate  Cause. 

Is  generally  question  for  jury.     Hales  v,  Michigan  Cent.  R.  Co. 

(C.  C.  A.),  308. 
Pleading.    Indiana  Union  Traction  Co.  v.  Love  (Ind.),  389. 

NUISANCES. 

See  CHILDREN;  EMINENT  DOMAIN;  RAILROADS  IX 
STREETS. 
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Abatement. 

Acquiescence  of  plaintiff's  vendor  in  act  of  defendant  constitut- 
ing a  nuisance  is  not  defense  to  plaintiff's  action  to  enjoin  it. 
Alabama  Great  So.  R.  Co.  i:  Barclay  (Ala.),  642. 

Bill,  in  suit  by  private  individual  to  abate  obstruction  of  hig^h- 
way  by  railroad,  made  out  a  case  of  injury  to  complainant  in- 
dividually and  specially,  continuous  in  its  character,  and  for 
which  he  could  not  recover  adequate  damages  at  law.  and 
hence  was  entitled  to  a  suit  to  have  the  nuisance  abated. 
-Alabama  Great  So.  R.  Co.  v.  Barclay  (Ala.),  642. 

In  action  to  restrain  common  carrier  from  maintaining  stock- 
yards at  certain  point  within  village,  it  is  not  the  duty  of  the 
court  to  fix  the  place  to  which  they  should  be  removed.  Kene- 
saw  V.  Chicago,  etc.,  R.  Co.  (Neb.),  422. 

Iniunction  to  prevent  maintenance  of  facilities  for  loading  of 
live  stock  by  carrier  will  be  granted  only  when  it  is  apparent 
that  such  duty  may  be  carried  on  conveniently  elsewhere,  and 
that  the  evils  complained  of  are  substantial,  and  cannot  be 
otherwise  remedied.  Kenesaw  v,  Chicago,  etc.,  R.  Co.  (Neb.), 
422. 

In  order  for  private  owner  to  abate  the  obstruction  of  public 
highway  as  a  special  injury  to  him.  it  is  not  essential  that  his 
property  should  abut  upon  the  obstructed  portion  of  the 
street.     Alabama  Great  So.  R.  Co.  t'.  Barclay  (Ala.),  642. 

Right  of  private  individual  to  sue  to  abate  an  obstruction  of  a 
highway.     Alabama  Great  So.  R.  Co.  v.  Barclay  (Ala.),  642. 

Abutters. 

Facts  in  question  showed  right  in  abutting  owner  to  sue  for 
damages  for  an  injury  different  from  that  suffered  by  the  gen- 
eral public,  and  to  enjoin  further  obstruction  of  his  access. 
Baines  r.  Marsfield  &  Suburban  R.  Co.  (Ore.),  637. 

Obstruction  of  abutting  owner's  access  to  and  from  a  street 
need  not  be  continuous  to  entitle  him  to  enjoin  further  ob- 
struction.    Baines  v.  Marsfield  &  Suburban  R.  Co.  (Ore.),  637. 

Damages. 

Damages  recoverable  for  closing  of  streets  by  railroad  company 
are  only  those  that  the  municipality  would  be  liable  for  on  it 
vacating  such  streets.  Hyde  v.  Minnesota,  etc.,  Ry.  Ca 
(S.   Dak.),  427. 

Eminent  Domain. 

Laws  governing  private  nuisances  and  damage  flowing  therefrom 
are  unaffected  by  the  question  of  eminent  domain.     Hyde  r. 
Minnesota,  etc.,  Ry.  Co.   (S.   Dak.),  427. 
Nuisance  constituted  by  private  tramway  in  street  is  not  validated 

by   continued   use,    and   abutting   owner's   power   to   prevent   its 

further   maintenance   is   not   defeated   by  any    delay     in     suing. 

Baines  v,  Marsfield  &  Suburban  R.  Co.   (Ore.),  637. 

Parties. 

Right  of  action  for  damages  caused  by  the  creation  of  a  nuisance 
accrues  to  owner  of  land  at  time  of  its  creation,  and  does  not 
pass  to  his  vendee.  Alabama  Great  So.  R.  Co.  7*.  Barclay 
(Ala.),  642. 

Public  Nuisances. 

Obstruction  of  street.  Baines  v.  Marsfield  &  Suburban  R,  Co. 
(Ore.),  637. 
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Railroad  along  public  street,  built  and  maintained  under  competent 
authority,  is  not  a  nuisance  if  it  is  operated  properly.  Baines  v. 
Marsfield  &  Suburban  R.  Co.   (Ore.),  637. 

What  Arc. 

Complaint,  in  action  against  railroad  for  injuries  to  plaintiff's 
property  based  on  location,  maintenance,  and  operation  of  the 
line  or  road  and  switch-yards  of  the  company,  did  not  state  a 
cause  of  action  since  the  damages  complained  of  may  have 
resulted  from  a  reasonable  use  by  the  company  of  its  property 
and  rights.     Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  427. 

Presumption  that  railroad  did  not  commit  a  criminal  offence  in 
closing  streets,  and  that  they  were  vacated  by  duly  qualified 
municipal  authorities.  Hyde  v.  Minnesota,  etc,  Ry.  Co.  (S. 
Dak.),  427. 

Railroad  constitutes  a  private  nuisance,  when  does  a.  Hyde  v. 
Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  427. 

ORDINANCES. 

See  NEGLIGENCE;  STREET  RAILWAYS. 

PARENT  AND  CHILD. 

See  CHILDREN. 

PERSONAL  INJURIES. 

Damages. 

Elements  of  the  damages  recoverable  for  personal  injuries 
caused  by  defendant's  negligence.  O'Keefe  v.  Kansas  City  W. 
Ry.  Co.  (Kan.),  559. 

Verdict  for  personal  injuries  will  not  be  held  excessive  unless 
so  large  as  to  induce  the  belief  that  the  jury  was  actuated  by 
prejudice,  etc.     Cleveland,  etc.,  Ry.  Co.  v.  Harrison  (Ind.),  572. 

Intoxication. 

Where  personal  injuries  result  in  part  from  negligence  of  de- 
fendant, and  in  part  from  plaintiff's  intoxication,  but  such  in- 
toxication is  not  a  contributory  cause  of  the  injury,  plaintiff 
may  recover  for  the  injuries  he  would  have  suffered  if  sober. 
O'Keefe  v,  Kansas  City  W.  Ry.  Co.  (Kan.),  559. 

POLICE  POWER- 

See  STREET  RAILWAYS. 

RAILROAD  COMMISSIONS. 

See  STATIONS  AND  DEPOTS. 

Orders. 

Validity  of  order  of  State  Railroad  Commission  directing  rail- 
road company  to  show  on  all  tariffs  and  folders  and  tickets  to 
a  certain  station  the  name  of  the  village  B.  in  connection  with 
the  name  W.  applied  by  the  company  to  that  station,  as  af- 
fected by  the  right  of  the  company  to  name  its  stations. 
Spokane,  etc.,  R.  Co.  v.  Railroad  Commissions   (Wash.),  790. 

RAILROADS. 

See  CARRIERS;  EMINENT  DOMAIN;  MASTER  AND 
SERVANT;  NUISANCES;  TAXATION. 

45  R  R  R— 53 


834  GENERAL  INDEX 

RAILROADS— Continued. 

Doing  Business  in  State. 

Foreign  railroad  company,  which  maintains  office  in  New  York, 
where  it  employs  agents  to  solicit  business  and  sell  tickets,  is 
doing  business  in  the  state  in  such  sense  as  to  be  subject  to 
service  and  suit  therein.  Chesapeake  &  O.  Ry.  Co,  v.  Sto- 
janowski  (C.  C.  A.),  670. 

Libel  and  Slander. 

Certain  charge  in  writing,  made  by  railroad  company  through 
the  assistant  to  its  president  to  surety  companies  in  regard 
to  the  character  and  certain  alleged  conduct  of  one  of  its 
former  station  agents,  if  false,  was  actionable.  Tribblc  r. 
Yazoo  &  M.  V.  R.  Co.  (Miss.),  284. 

RAILROADS  IN  STREETS. 

Abutters. 

Abutting  owner's  right  to  recover  on  account  of  location  of 
steam  railroad  in  street.  Keil  v.  Grays  Harbor  &  P.  S.  Ry.  Co. 
(Wash.),  314. 

Damages. 

Prospective  fires.  Keil  v.  Grays  Harbor  &  P.  S.  Ry.  Co. 
(Wash.),  314. 

Statute  in  question  does  not  empower  city  common  council  to  au- 
thorize use  of  streets  for  maintenance  of  private  tramway. 
Baines  v.  Marshfield  &  Suburban  R.  Co.  (Ore.),  637. 

RES  GEST.S. 

See  EVIDENCE. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN;  FIRES;  STREET  RAILWAYS: 
TAXATION. 

SEPARATION  OF  RACES. 

See  INTERSTATE  COMMERCE. 

SLANDER. 

See  RAILROADS. 

STATIONS  AND  DEPOTS. 

See  RAILROAD  COMMISSIONS. 

Abandonment. 

Statute  in  question,  prohibiting  railroads  from  abandoning  sta- 
tions which  have  been  built  in  consideration  of  donations,  etc. 
is  unconstitutional.    Rolston  v,  Chicago,  etc.,  R.  Co.  (Mo.),  ttt. 

Contributory  Negligence. 

Plaintiff  had  the  right  to  assume  that  the  platform  in  question 
was  reasonably  safe,  and  was  not  required  to  exercise  extraor- 
dinary care  to  keep  from  putting  his  foot  on  a  rotten  board. 
Cassady  v.  Texas  &  P.  Ry.  Co.  (La.),  224. 
Names  of  Stations. 

Right  of  railroad  to  chose  names  for  its  stations  without  inter- 
ference by  State  Railroad  Commission.  Spokane,  etc.,  R.  C^a 
V.  Railroad  Commission  (Wash.),  790. 
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Toilet  Rooms. 

Passenger  had  the  right  to  use  either  way  to  reach  toilet  room» 
and  the  carrier  was  obliged  to  keep  both  ways  safe,  or  to  warn 
the  public  not  to  use  the  unsafe  way.  Cassady  v.  Texas  &  P. 
Ry.  Co.  (La.).  224. 

Waiting  Rooms. 

Both  carriers  could  be  sued  by  injured  passenger  of  one  of  them 
for  failure  to  maintain  waiting  rooms  at  station  in  proper 
condition,  where  they  maintained  a  union  station  at  point  of 
intersection,  in  charge  of  agent  for  both  carriers.  WiUiams  v. 
Southern  Ry.  Co.  (Miss.),  237. 

Common-law  duty  to  keep  waiting  rooms  open  a  reasonable 
time  before  and  after  the  arrival  and  departure  of  trains  as  af- 
fected by  the  statutory^  requirements  in  question.  Williams 
V.  Southern  Ry.  Co.  (Miss.),  237. 

Common  law  requires  carriers  of  passengers  to  keep  their  wait- 
ing rooms  open  and  heated  for  reasonable  time  before  and 
after  arrival  and  departure  of  trains.  Williams  v.  Southern 
Ry.  Co.  (Miss.).  237. 

STOCK,  INJURIES  TO. 

Contributory  Negligence. 

Failure  of  adjoining  landowner  to  remedy  defect  in  railroad's 
fence  caused  by  negligence  of  company.  Stanley  v.  Atchison, 
etc,  Ry.  Co.  (Kan.),  350. 

Damages. 

Constitutionality  of  statute  providing  for  recovery  of  double 
damages  against  railroad  companies.  Kansas  City  So.  Ry.  Co. 
V.  Anderson  (Ark.),  675. 

Discovered  Peril. 

Trainmen  are  required  to  exercise  ordinary  care  to  avoid  in- 
juring animals  after  they  are  discovered  on  track,  in  county 
where  herd  law  is  in  force,  Atchison,  etc.,  Ry.  Co.  v.  Ward 
(Okl.),  141. 

Evidence. 

Verdict  be  directed  for  defendant  on  account  of  testimony  of 
engineer  and  fireman,  when  should  a.  St.  Louis,  etc.,  R.  Co. 
V.  Webb  (Okla.),  362. 

Fences. 

Liability  of  railroad  for  losses  to  adjoining  landowner,  occa- 
sioned by  escape  of  his  cattle,  due  to  its  negligence  in  allowing 
right  of  way  fence  to  be  in  bad  repair,  where  the  cattle  were 
not  injured  upon  the  right  of  way.  Stanley  v,  Atchison,  etc., 
Ry.  Co.  (Kan.),  350. 

Lookouts. 

Trainmen  are  not  required  to  lookout  for  stock  on  track  in 
county  where  herd  law  is  in  force.  Atchison,  etc.,  Ry.  Co.  v. 
Ward  (Okl.),  141. 

Presumptions. 

Though  jury,  in  action  for  killing  stock  on  track,  must  consider 
the  interest  of  plaintiff  and  of  the  employees  of  the  company 
in  weighing  their  testimony,  they  must  also  consider  the  force 


836  GENERAL   INDEX 

STOCK,  INJURIES  TO— Continued. 

of  the  presumption  of  negligence  arising  from  the  accident. 
McLeod  I'.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  366. 
Under  statute  in  question,  prima  facie  case  ot  negligence  is  made 
out  by  proof  that  plaintiff's  mare  was  killed  by  train,  so  that, 
in  absence  of  evidence  to  disprove  negligence,  verdict  was 
properly  directed  for  plaintiff.  Kansas  City  So.  Ry.  Co.  v. 
Anderson  (Ark.).  675. 

Unlawfully  at  Law. 

Duties  of  trainmen  with  respect  to  avoiding  collisions  with 
animals  unlawfully  at  large.  St.  Louis,  etc.,  R.  Co.  v.  Little 
(Okla.),  680. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  CROSS- 
INGS; MASTER  AND  SERVANT;  TAXATION;  TICKETS 
AND  FARES. 

Contributory  Negligence. 

Coasting  on  public  street  is  not  such  an  illegal  act  as  to  bar 
child  so  coasting  from  recovering  for  injuries  received  in  col- 
lision with  street  car.  Lynch  v.  Public  Service  Corporation 
(N.  J.),  579. 

Driver  of  automobile  ahead  of  street  car  was  not  guilty  of  con- 
tributory negligence  in  failing  to  signal  to  motorman  to  stop, 
unless  the  new  car  was  approaching.  Watts  t'.  Montgomery 
Traction  Co.  (Ala.),  121. 

Driving  in  darkness  closely  along  or  on  track  of  interurban  rail- 
way that  occupies  part  of  highway,  when  there  is  ample  width 
of  road  to  drive  clear  of  it.  Boyles  v.  Wheeling  Traction  Co. 
(W.  Va.),  367. 

Effect  or  contributory  negligence  of  person  struck  by  car  on  his 
right  to  recover  as  affected  by  fact  that  the  car  was  running 
at  excessive  speed.  United  Rys.,  etc.,  Co.  v.  Durham  (Md,), 
602. 

Evidence  showed  contributory  negligence  on  part  of  pedestrian 
struck  by  car.    Slipper  v.  Seattle  Elect.  Co.  (Wash.).  318. 

In  action  against  street  railway  for  injuries  by  striking  plaintiff's 
automobile  with  car,  circumstances  rendered  ordinance  requir- 
ing vehicle  drivers  to  keep  to  right  of  center  of  street  imma- 
terial.    Watts  V.   Montgomery  Traction   Co.    (Ala.),  121. 

Of  woman  struck  by  car  she  should  have  discovered  to  be  ap- 
proaching from  a  great  distance,  as  affected  by  fact  that  she 
was  nearsighted.     Flynn  v.  Pittsburgh  Rys.  Co.   (Pa.),  621. 

Right  to  recover  for  injuries  sustained  by  collision  with  street 
car  while  coasting  on  public  street  as  affected  by  mere  fact 
that  such  coasting  constitutes  a  public  nuisance.  Lynch  r. 
Public  Service  Corporation  (N.  J.),  579. 

Street  railway,  when  sued  for  damages  to  automobile  by  strik- 
ing it  with  car,  cannot  plead  contributory  negligence  by  owner 
in  being  in  center  of  street,  in  violation  of  ordinance  requiring 
vehicle  drivers  to  keep  to  right  of  center  of  street.  Watts  r. 
Montgomery  Traction  Co.   (Ala.),  121. 

Whether  person  injured  in  collision  with  street  car  while  coast- 
ing on  public  street  was  guilty  of  contributory  negligence  was 
question  for  jury.  Lynch  v.  Public  Service  Corporation  (X. 
J.),  579. 

Crossings. 

Measure  of  duty  of  both  driver  of  automobile  and  street  railway 
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at  crowded  crossing  was  that  of  ordinary  and  reasonable  care 
under  all  the  circumstances.  Phillips  v.  Denver  City  Tramway 
Co.  (Colo.),  336. 

Degree  of  Care. 

Street  railway  must  exercise  reasonable  care  to  protect  pedes- 
trianSf  but  it  owes  the  highest  degree  of  care  to  its  pas- 
sengers.    Slipper  V,  Seattle  Elect.  Co.  (Wash.),  318. 

Discovered  PeriL 

Motorman's  right  to  assume,  after  pedestrian  is  within  four  to 
eight  feet  of  track,  and  still  approaching  it,  that  he  is  exercis- 
ing, and  will  continue  to  exercise  due  care  for  his  own  safety. 
Slipper  V.  Seattle  Elect.  Co.  (Wash.),  318. 

Those  in  charge  of  car  which  struck  plaintiff  had  right  to  as- 
sume, under  the  circumstances,  that  he  would  stop  at  a  place 
of  safety,  and  would  not  attempt  to  cross  in  front  of  car. 
United  Rys.,  etc.,  Co.  v.  Durham  (Md.),  602. 

Last  Clear  Chance. 

Street  railway's  liability  for  consequences  of  motorman's  failure 
to  avoid  collision  with  wagon  at  crossing,  which  he  discov- 
ered, or  should  have  discovered,  in  time,  as  affected  by  fact 
that  driver  of  the  wagon  omitted  to  look  for  the  approaching 
car.     Steubenville  &  W.  T.  Co.  v.  Brandon  (O.),  330. 

Lookouts. 

Motorman  is  bound  to  keep  lookout  for  one  prone,  as  well  as 
erect,  on  track.    Birmingham  R.,  etc.,  Co.  v.  Fuqua  (Ala.),  134. 

Motorman's  duty  to  exercise  vigilance  in  order  to  avoid  col- 
lisions with  other  users  of  streets.  Steubenville  &  W.  T.  Co. 
V.  Brandon  (O.),  330. 

Motorman's  duty  to  look  out  for  persons  approaching  tracks  so 
as  to  have  his  car  under  control.  Indiana  Union  Traction  Co. 
V.  Love  (Ind.),  389. 

Though  those  in  charge  of  street  cars  do  not  see  persons  on 
track  in  time  to  avoid  injuring  them,  the  company  may  still  be 
liable  for  their  failure  to  keep  reasonable  lookout,  and  thus  dis- 
cover the  peril.  Bennett  v.  Columbia  Electric,  etc.,  Co.  (S. 
Car.),  695. 
Motorman's   duties   in   operating  car  at   street   crossing  so   as    to 

avoid    collisions   with   other  users   of   crossing.     Steubenville   & 

W.  T.  Co.  V.  Brandon  (O.).  330. 

Mutual  Rights. 

Mutual  rights  and  duties  of  street  railways  and  other  users  of 
streets  in  using  street  crossings.  Steubenville  &  W.  T.  Co.  v. 
Brandon   (O.),  330. 

Police  Power. 

Valid  exercise  of  State's  police  power  cannot  be  prevented  by 
any  contractual  obligation  contained  in  a  corporate  charter. 
Commonwealth  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  525. 

Presumptions. 

Motorman  has  no  right  to  presume  that  no  one  would  be  lying 
down  on  track.    Birmingham  R.,  etc.,  Co.  v.  Fuqua  (Ala.),  134. 

Proximate  Cause. 

Complaint   sufficiently  alleged   that   the   negligent  acts   specified 


TAXATION. 

Exemptions. 

Bridge  and  land  in  question,  acquired  by  street  railway,  author- 
ized by  statute  to  construct  bridge  across  river  between  two 
cities,  were  real  estate,  within  certain  statute,  and  subject  to 
local  taxation.  Connecticut  Valley  St  Ry.  Co.  v.  City  of  North- 
ampton (Mass.),  298. 

Exemption  from  local  taxation  of  the  real  estate  of  a  public  serv- 
ice corporation  exclusively  devoted  to  public  use  is  coextensive 
only  with  the  right  of  eminent  domain.  Connecticut  Valley  St 
Ry.  Co.  V,  City  of  Northampton  (Mass.),  298. 

Railroad  right  of  way  may  be  land  used  for  railroad  purposes,  al- 
though the  entire  right  of  way  may  not,  for  the  time  being,  be 
occupied  by  tracks  or  other  railroad  appliances.  New  York  Bay 
R.  Co.  V.  City  of  Newark  (N.  J.),  647. 

"Right  of  way"  of  street  railway  exempt  from  taxation,  to  what 
extent  is  the.  Connecticut  Valley  St.  Ry.  Co.  v.  City  of  North- 
ampton (Mass.),  298. 
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were  the  proximate  cause  of  the  collision  between  car  and  auto- 
mobile.   Indiana  Union  Traction  Co.  v.  Love  (InJ.),  389. 

Right  of  Way. 

Right  of  street  railway  to  lay  and  operate  its  tracks  in  the  streets 
of  a  city  is  not  real  estate,  but  so  far  as  it  is  a  property  right  is 
personal  property.  Connecticut  Valley  St.  Ry.  Co.  v.  North- 
ampton (Mass.),  298. 

Right  of  street  railway  to  locate  and  maintain  its  tracks  over 
private  land  is  an  interest  in  real  estate,  though  technically 
only  an  easement.  Connecticut  Valley  St  Ry.  Co.  v.  North- 
ampton (Mass.),  298. 

Speed. 

Duty  of  street  railway  to  regulate  speed  of  its  cars  so  as  to  avoid 
injuring  other  users  of  street.  Indiana  Union  Traction  Co.  v. 
Love  (Ind.),  389.     . 

Failure  to  comply  with  ordinance  providing  that  train's  speed 
shall  not  be  more  than  four  miles  an  hour  is  negligence  per  se. 
Evans  V.  Blue  Ridge  Ry.  Co.  (S.  Car.),  764. 

Motorman's  duty  to  keep  his  car  under  control  when  approaching 
street  crossings.  Steubenville  &  W.  T.  Co.  v.  Brandon  (0.), 
330. 

Presumption  that  speed  ordinance  is  valid.  Birmingham  R.,  etc, 
Co.  V.  Fuqua  (Ala.),  134. 

Prima  facie  case  of  actionable  negligence  established  by  evidence 
that  pedestrian's  death  was  proximately  caused  by  violation  oi 
speed  ordinance.    Birmingham,  etc,  Co.  v.  Fuqua  (Ala.),  134. 

That  car  which  struck  person  crossing  track  was  going  at  excess- 
ive speed  will  not  wairant  recovery,  unle.<%ss  such  speed  was 
proximate  cause  of  injury.  United  Rys.,  etc.,  Co.  v.  Durham 
(Md.),  602. 

Where  speed  ordinance  was  not  limited  to  any  particular  hours 
of  the  day,  it  applied  to  cars  running  at  any  hour.  Birming- 
ham R.,  etc.,  Co.  V.  Fuqua  (Ala.),  134. 

STREETS  AND  HIGHWAYS. 

See  EMINENT  DOMAIN;  NUISAN'CES;  RAILROADS  IN 
STREETS.  1 
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The  rule  exempting  government  property  from  taxation  does  not 
apply  to  street  railway  transacting  business  for  profit.  Connec- 
ticut Valley  St.  Ry.  Co.  v.  City  of  Northampton  (Mass.),  298. 

Local  Assessments. 

Railroad  right  of  way  cannot  be  assessed  for  local  improvements 
upon  the  basis  of  the  enhancement  of  its  market  value,  but  may 
be  assessed  to  the  extent  of  actual  benefits  conferred  upon  such 
land  for  railroad  purposes.  New  York  Bay  R.  Co.  v.  City  of 
Newark  (N.  J.),  647. 

Property  Subject  to. 

Land  adjacent  to  street  railroad's  right  of  way,  used  only  for  a 
plant  for  generating  electrical  power  used  in  the  propulsion  of 
its  cars,  is  "railroad  track"  within  the  meaning  of  the  statute 
in  question.    Wood  v.  Terre  Haute  &  W.  Ry.  Co.  (111.),  296. 

Street  railway's  track  in  public  street  was  part  of  its  "right  of 
way."    Wood  v.  Terre  Haute  &  W.  Ry.  Co.  (111.),  296. 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 

Connecting  Carriers. 

Liability  for  failure  to  comply  with  penal  statute  requiring  rail- 
road to  sell  tickets  furnished  by  connecting  road  for  transpor- 
tation over  the  latter's  line.  Stephens  z/.»  Central  Ry.  Co.  (Ga.), 
184. 

Constitutional  Law. 

Constitutionality  of  statute  in  question,  providing  that  pupils  of 
schools  shall  be  charged  only  one-half  the  regulai  fare  on 
street  cars  between  certain  hours,  etc.  Commonwealth  v.  Bos- 
ton &  N.  St.  Ry.  Co.  (Mass.),  525. 

Constitutionality  of  statute  in  question  requiring  railroad  com- 
pany to  carry  members  of  the  state's  military  force  at  a  lower 
rate  than  the  usual  passenger  rate,  etc.  Simpson  v,  Chicago, 
etc.,  Ry.  Co.  (Minn.),  662. 

Constitutionality  of  statute  prescribing  penalty  against  common 
carrier  for  "refusing  to  put  on  sale,"  or  to  sell,  tickets  of  con- 
necting carrier  for  the  transportation  of  passengers  over  the 
connecting  line,  etc.     Stephens  v.  Central  Ry.  Co.  (Ga.),  184. 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN. 

Care  Due, 

Duty  of  railroad  to  trespasser  who  sits  down  on  its  track.  Hay- 
den  V,  Atchison,  etc.,  Ry.  Co.  (Kan.),  556. 

Trainmen  backing  engine  owe  no  duty  'to  trespasser  until  they, 
become  aware  of  his  presence  on  the  tracks  in  position  of  peril. 
Welch  V.  Baltimore  &  O.  R.  Co.  (Md.),  624. 

Fires. 

Railroad  is  entitled  to  burn  dry  grass  by  side  of  its  track  without 
keeping  watch  for  casual  trespassers  who  may  get  into  the 
flames.    Madden  v.  Boston  &  Maine  R.  R.  (N.  H.),  618. 


840  GENERAI,   INDEX 

ULTRA  VIRES. 

See  COMMON  CARRIERS. 

VOLUNTEERS. 

See  MASTER  AND  SERVANT. 

WAREHOUSEMAN. 

Tort  of  Contract. 

Where  complaint  alleges  breach  of  contract  to  protect  celery 
stored  by  defendant  railroad  from  cold,  fact  that  such  breach 
occurred  through  negligence  does  not  render  the  action  one  for 
tort,  nor  is  the  doctrine  of  tort  involved,  inasmuch  as  defend- 
ant made  no  profit  out  of  its  wrongful  act.  Stanton  v.  Phila- 
delphia &  R.  Ry.  Cq.  (Pa.),  200. 


4  277SL    BR 


3  bios  013  lib  SHO 


